
RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: N.C. DEPARTMENT OF AGRICULTURE – PLANT CONSERVATION BOARD 
 
RULE CITATION: 02 NCAC 48F .0402 
 
RECOMMENDED ACTION:  
 

 X Approve, but note staff’s comment 

  

COMMENT:  

Counsel believes there is sufficient statutory authority to authorize this rule. 

But I am concerned about the statutory language in G.S.106-202.13 which could be interpreted 
to take away with one clause what it authorizes throughout the rest of the legislative act. 

The first part of the one sentence declaration of the state’s policy concerning plant protection 
and conservation states that plants that are endangered, threatened, or of special concern need 
to be protected and conserved and their numbers enhanced. It then goes on in the rest of the 
act to create the Plant Conservation Board, give it a great deal of power, lists quite specific 
prohibitions on the general public as well as persons who trade in these plants, and provides for 
both heavy civil penalties and criminal convictions for violating the act or the rules enacted by 
the board. 

[H]owever, nothing in this article shall be construed to limit the rights of a property 

owner, without his consent, in the management of his lands for agriculture, forestry, 

development or any other lawful purpose. 

That is the second clause in G.S.106-202.13 setting out the state’s policy. It seems to me that a 
legitimate interpretation of that wording is that it gives back to a landowner much of what is 
taken away by the rest of the act. 

In other words I am not at all sure what the legislature intended. For example is a person who 
finds venus flytraps or any other plant that is endangered, protected, or of special concern on 
his own property required to comply with Rules .0402 and .0407 concerning propagating 
protected plants and obtaining a permit? I believe that under the legislative language the answer 
would be, “No.” But the agency, public, and landowners have been operating under the current 
rules and legislation for a long time and I do not believe it is necessarily appropriate to do so at 
this time. 

Counsel believes that the agency should be encouraged to seek legislative clarification. 
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Article 19B. 

Plant Protection and Conservation Act. 

 

§ 106-202.12.  Definitions. 

As used in this Article, unless the context requires otherwise: 
(1)        "Board" means the North Carolina Plant Conservation Board as provided in 

this Article. 
(2)        "Commissioner" means the Commissioner of Agriculture. 
(3)        "Conserve" and "conservation" mean to use, and the use of, all methods and 

procedures for the purposes of increasing the number of individuals of 

resident species of plants up to adequate levels to assure their continuity in 

their ecosystems. These methods and procedures include all activities 

associated with scientific resource conservation such as research, census, law 

enforcement, habitat protection, acquisition and maintenance, propagation, 

and transplantation into unoccupied parts of historic range. With respect to 

endangered and threatened species, the terms mean to use, and the use of, 

methods and procedures to bring any endangered or threatened species to the 

point at which the measures provided for the species are no longer necessary. 
(4)        "Endangered species" means any species or higher taxon of plant whose 

continued existence as a viable component of the State's flora is determined to 

be in jeopardy by the Board; also, any species of plant determined to be an 

"endangered species" pursuant to the Endangered Species Act. 
(5)        "Endangered Species Act" means the Endangered Species Act of 1973, Public 

Law 93-205 (87 Stat. 884), as it may be subsequently amended. 
(6)        "Exotic species" means a species or higher taxon of plant not native or 

naturalized in North Carolina but appearing in the Federal Endangered and 

Threatened Species List or in the appendices to the International Treaty on 

Endangered and Threatened Species. 
(7)        "Plant" means any member of the plant kingdom, including seeds, roots and 

other parts or their propagules. 
(8)        "Protected plant" means a species or higher taxon of plant adopted by the 

Board to protect, conserve, and/or enhance the plant species and includes 

those the Board has designated as endangered, threatened, or of special 

concern. 
(9)        "Resident plant or resident species" means a native species or higher taxon of 

plant growing in North Carolina. 
(10)      "Scientific committee" means the North Carolina Plant Conservation 

Scientific Committee. 
(11)      "Special concern species" means any species of plant in North Carolina which 

requires monitoring but which may be collected and sold under regulations 

adopted under the provisions of this Article. 
(12)      "Threatened species" means any resident species of plant which is likely to 

become an endangered species within the foreseeable future throughout all or 

a significant portion of its range, or one that is designated as threatened by the 

Federal Fish and Wildlife Service. (1979, c. 964, s. 1.) 
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§ 106-202.13.  Declaration of policy. 

The General Assembly finds that the recreational needs of the people, the interests of science, 

and the economy of the State require that threatened and endangered species of plants and 

species of plants of special concern be protected and conserved, that their numbers should be 

enhanced and that propagative techniques be developed for them; however, nothing in this 

Article shall be construed to limit the rights of a property owner, without his consent, in the 

management of his lands for agriculture, forestry, development or any other lawful 

purpose.(1979, c. 964, s. 1.) 
  

§ 106-202.14.  Creation of Board; membership; terms; chairman; quorum; board actions; 

compensation. 

… 
  

§ 106-202.15.  Powers and duties of the Board. 

The Board shall have all of the following powers and duties: 
(1)        To adopt and maintain a list of protected plant species for North Carolina, 

identifying each entry by the common name and scientific name, along with 

its status as endangered, threatened, or of special concern, as provided under 

G.S. 106-202.16. 
(2)        To reconsider and revise the lists from time to time in response to public 

proposals and as the Board deems necessary. 
(3)        To conserve and to regulate the collection and shipment of those plant species 

or higher taxa that are of such similarity to endangered and threatened species 

that they cannot be easily or readily distinguished from an endangered or 

threatened species. 
(4)        To regulate within the State any exotic species, in the same manner as a 

resident species if the exotic species is on the Federal Endangered and 

Threatened Species List or it is listed in the Appendices to the International 

Treaty to Conserve Endangered and Threatened Species. 
(5)        To determine that certain plant species growing in North Carolina, whether or 

not they are on the endangered or threatened species list, are of special 

concern and to limit, regulate or forbid sale or collection of these plants. 
(6)        To conduct investigations to determine whether a plant should be on the 

protected plant lists and the requirements for survival of resident species of 

plants. 
(7)        To adopt regulations to protect, conserve and enhance resident and exotic 

species of plants on the lists, or to otherwise affect the intent of this Article. 
(8)        To develop, establish and coordinate conservation programs for endangered 

species and threatened species of plants, consistent with the policies of the 

Endangered Species Act, including the acquisition of rights to land or aquatic 

habitats. 
(9)        To enter into and administer cooperative agreements through the 

Commissioner of Agriculture, in concert with the North Carolina Botanical 

Garden and other agencies, with the U.S. Department of Interior or other 

federal, State or private organizations concerning endangered and threatened 

species of plants and their conservation and management. 
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(10)      To cooperate or enter into formal agreements with any agency of any other 

state or of the federal government for the purpose of enforcing any of the 

provisions of this Article. 
(11)      Through the Commissioner, to receive funds, donations, grants or other 

moneys, issue grants, enter contracts, employ personnel and purchase supplies 

and materials necessary to fulfill its duties. 
(12)      To adopt rules under which the Department of Agriculture and Consumer 

Services may issue permits to licensed nurserymen, commercial growers, 

scientific supply houses and botanical gardens for the sale or distribution of 

plants on the protected list provided that the plants are nursery propagated or 

grown horticulturally. 
(13)      To stop the sale of or to seize any endangered, threatened, or special concern 

plant species, or part thereof possessed, transported, or moved within this 

State or brought into this State from any place outside the State if such is 

found by the Board or its duly authorized agent to be in violation of this 

Article or rules adopted pursuant to this Article. Such plants shall be moved or 

disposed of at the direction of the Board or its agent or by court order. 
(14)      To establish fees for permits authorized in this Article. (1979, c. 964, s. 1; 

1989, c. 508, s. 1; 1997-261, s. 39; 2007-456, s. 1.) 
  

§ 106-202.16.  Criteria and procedures for placing plants on protected plant lists. 

(a)        All native or resident plants which are on the current federal lists of endangered or 

threatened plants pursuant to the Endangered Species Act have the same status on the North 

Carolina Protected Plants lists. 
(b)        The Board, the Scientific Committee, or any resident of North Carolina may propose 

to the Department of Agriculture and Consumer Services that a plant be added to or removed 

from a protected plant list. 
… 

  

§ 106-202.17.  Creation of committee; membership; terms; chairman; meetings; committee 

action; quorum; compensation. 

(a)        The North Carolina Plant Conservation Scientific Committee is created within the 

Department of Agriculture and Consumer Services. 
… 

  

§ 106-202.18.  Powers and duties of the Scientific Committee. 

The Scientific Committee shall have all of the following powers and duties: 
(1)        To gather and provide information and data and advise the Board with respect 

to all aspects of the biology and ecology of endangered and threatened plant 

species. 
(2)        To develop and present to the Board management and conservation practices 

for preserving endangered or threatened plant species. 
(3)        To recommend habitat areas for acquisition to the extent that funds are 

available or expected. 
(4)        To investigate and make recommendations to the Board as to the status of 

endangered, threatened plant species, or species of special concern. 
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(5)        To make recommendations to the Board concerning regulation of the 

collection and shipment of endangered or threatened plant species within 

North Carolina. 
(6)        To review and comment on environmental impact statements prepared by 

State agencies on projects that may affect protected plants; and 
(7)        To advise the Board on matters submitted to the Scientific Committee by the 

Board or the Commissioner which involve technical questions and the 

development of pertinent rules and regulations, and make any 

recommendations as deemed by the Scientific Committee to be worthy of the 

Board's consideration. (1979, c. 964, s. 1; 2007-456, s. 3.) 
  

§ 106-202.19.  Unlawful acts; penalties; enforcement. 

(a)        Unless the conduct is covered under some other provision of law providing greater 

punishment, it is unlawful: 
(1)        To uproot, dig, take or otherwise disturb or remove for any purpose from the 

lands of another, any plant on a protected plant list without a written permit 

from the owner which is dated and valid for no more than 180 days and which 

indicates the species or higher taxon of plants for which permission is granted; 

except that the incidental disturbance of protected plants during agricultural, 

forestry or development operations is not illegal so long as the plants are not 

collected for sale or commercial use; 
(2)        To sell, barter, trade, exchange, export, offer for sale, barter, trade, exchange 

or export or give away for any purpose including advertising or other 

promotional purpose any plant on a protected plant list, except as authorized 

according to the rules and regulations of the Board; 
(3)        To violate any rule of the Board promulgated under this Article; 
(4)        To dig ginseng on another person's land, except for the purpose of replanting, 

between the first day of April and the first day of September; 
(5)        To buy ginseng outside of a buying season as provided by the Board without 

obtaining the required documents from the person selling the ginseng; 
(6)        To buy ginseng for the purpose of resale or trade without holding a currently 

valid permit as a ginseng dealer; 
(7)        To fail to keep records as required under this Article, to refuse to make 

records available for inspection by the Board or its agent, or to use forms 

other than those provided for the current year or harvest season by the 

Department of Agriculture and Consumer Services; 
(8)        To provide false information on any record or form required under this 

Article; 
(9)        To make false statements or provide false information in connection with any 

investigation conducted under this Article; 
(10)      To possess any protected plant, or part thereof, which was obtained in 

violation of this Article or any rule adopted hereunder; or 
(11)      To violate a stop sale order issued by the Board or its agent. 

(a1)      Any person convicted of violating this Article, or any rule of the Board adopted 

pursuant to this Article shall be guilty of a Class 2 misdemeanor. Each illegal movement or 

distribution of a protected plant shall constitute a separate violation. In addition, if any person  
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continues to violate or further violates any provision of this Article after written notice from the 

Board, the court may determine that each day during which the violation continued or is repeated 

constitutes a separate violation subject to the foregoing penalties. 
(a2)      A civil penalty of not more than two thousand dollars ($2,000) may be assessed by 

the Board against any person guilty of violating this Article a second or subsequent time. The 

clear proceeds of civil penalties assessed pursuant to this subsection shall be remitted to the Civil 

Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(b)        The Commissioner or any employee or agent of the Department of Agriculture and 

Consumer Services designated by the Commissioner to enforce the provisions of this Article, 

may enter any place within the State at all reasonable times where plant materials are being 

grown, transported, or offered for sale and require the presentation for inspection of all pertinent 

papers and records relative to the provisions of this Article, after giving notice in writing to the 

owner or custodian of the premises to be entered. If he refuses to consent to the entry, the 

Commissioner may apply to any district court judge and the judge may order, without notice, 

that the owner or custodian of the place permit the Commissioner to enter the place for the 

purposes herein stated and failure by any person to obey the order may be punished as for 

contempt. 
(c)        The Commissioner of Agriculture is authorized to apply to the superior court for, and 

the court shall have jurisdiction upon hearing and, for cause shown, to grant a temporary or 

permanent injunction restraining any person from violating any provision of G.S. 106-202.19(a), 

regardless of whether there exists an adequate remedy at law. (1979, c. 964, s. 1; 1989, c. 508, s. 

2; 1993, c. 539, s. 749; 1994, Ex. Sess., c. 24, s. 14(c); 1997-261, ss. 40, 41; 1998-215, s. 9; 

2001-487, s. 43(b); 2007-456, ss. 4, 5.) 
  

§ 106-202.20.  Forfeiture of illegally possessed plants; disposition of plants. 

… 

  

§ 106-202.21.  Ginseng dealer permits. 

(a)        No person shall act in the capacity of a ginseng dealer, or shall engage, or offer to 

engage in the business of, advertise as, or assume to act as a ginseng dealer unless that person 

holds a currently valid permit as provided in this Article. 
… 
(e)        The Board shall issue to each applicant who satisfies the requirements of this Article 

a permit which entitles the applicant to conduct the business described in the application during 

the harvest season for which the permit is issued, unless the permit is suspended or 

revoked. (1989, c. 508, s. 3.) 
  

§ 106-202.22.  Denial, suspension, or revocation of permit. 

(a)        The Board may deny, suspend, revoke, or modify any permit issued under this Article 

if it finds that the applicant or permit holder has violated this Article or rules adopted pursuant to 

this Article. 
(b)        Suspension of any permit under this Article shall be for not less than one year.  Any 

permit holder whose permit has been revoked shall not be eligible to reapply until two years after 

the final decision of the Board or two years after his permit is surrendered pursuant to such 

revocation, whichever is earlier.  The expiration or voluntary surrender of a permit shall not 

deprive the Board of jurisdiction to suspend, revoke or modify such permit.  A person whose 
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permit has been suspended or revoked shall not engage in business as an employee, partner, or 

associate of another permit holder during the period of such revocation or suspension. 

(c)       If a permit is suspended or revoked, the permit holder shall, within five days of 

such suspension or revocation, surrender such permit to the Commissioner or his 

authorized representative. (1989, c. 508, s. 3.) 
  

 
  

 



Joseph J. DeLuca, Jr. 
Commission Counsel 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: N.C. BOARD OF NURSING 
 
RULE CITATION: 21 NCAC 36 .0201 
 
RECOMMENDED ACTION:  

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to adopt the rule in accordance with the APA 

  Extend the period of review 

 Return the rule to the agency for failure to comply with the Administrative 
Procedure Act 

 

COMMENT:  

It seems that in (b) the second sentence is a legal conclusion more than a rule and should be 
deleted. Whether or not either the failure of the board to send a notice of renewal or the failure 
of the licensee to receive it “excuses” the registrant from any renewal obligations seems to me 
to be a question for a court of competent jurisdiction to decide untethered by the board’s legal 
conclusions. 

But that is not what I believe is the more important problem in the rule, and one for which I am at 
a loss to explain why it was not previously raised. 

In (d) there are no standards for determining when a licensee “may be  required”  to 
demonstrate mental and physical competency to practice nursing. Thus they are unclear. There 
is no authority cited to set them outside the rules. 
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RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: N.C. ON-SITE WASTEWATER CONTRACTOR AND INSPECTOR 
CERTIFICATION BOARD 

 
RULE CITATION: 21 NCAC 39 .0101 
 
RECOMMENDED ACTION:  

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to adopt the rule in accordance with the APA 

  Extend the period of review 

 Return the rule to the agency for failure to comply with the Administrative 
Procedure Act 

 

COMMENT:  

There is no authority cited to require that a “wastewater treatment facility” be designed by a 
professional engineer” in (c) line 16. That is the net effect of this definition. 

If that is not the intent of this rule, then it is unclear. The only other interpretation of this 
provision would be that only a “wastewater treatment facility” meeting the other terms of the 
definition “and designed by a Professional Engineer” (emphasis added) is one regulated by 
these rules. Counsel doubts this interpretation. It is clear that the statutory intent of this chapter 
is to regulate the contractors, inspectors, and operators of these systems regardless of whom 
they were designed by. The authority to regulate the systems themselves is given to the 
Environmental Management Commission (EMC) in G.S. Chapter 130A, Article 11, Wastewater 
Systems. 

The authority cited is simply authority to regulate those who build, inspect, and certify on-site 
wastewater treatment facilities. This agency regulates those who are “contractors and 
inspectors” of these systems, not the design or standards for the systems themselves. Counsel 
is also not aware of any specific statutory authorization given to this agency that might be found 
in Article 11, Wastewater Systems, of G.S. Chapter 130A (Public Health). The regulatory 
authority in that Article is given to the EMC. 
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Article 2. 

Certification of Water Treatment Facility Operators. 

§ 90A-20.  Purpose. 

It is the purpose of this Article to protect the public health and to conserve and protect the 

water resources of the State; to protect the public investment in water treatment facilities; to 

provide for the classifying of public water treatment facilities; to require the examination of 

water treatment facility operators and the certification of their competency to supervise the 

operation of water treatment facilities; and to establish the procedures for such classification and 

certification.  Further, it is the purpose of this Article to provide for the certification of personnel 

operating the distribution portion of a water treatment facility. (1969, c. 1059, s. 2; 1989, c. 227, 

s. 1.) 
  

§ 90A-72.  Certification required; applicability. 

(a)        Certification Required. – No person shall construct, install, or repair or offer to 

construct, install, or repair an on-site wastewater system in the State without being certified as a 

contractor at the required level of certification for the specified system. No person shall conduct 

an inspection or offer to conduct an inspection of an on-site wastewater system without being 

certified as an inspector at the required level of certification for the specified system. 
(b)        Applicability. – This Article does not apply to the following: 

(1)        A person who is employed by, or performs labor and services for, a certified 

contractor or inspector in connection with the construction, installation, repair, 

or inspection of an on-site wastewater system performed under the direct and 

personal supervision of the certified contractor or inspector. 
(2)        A person who constructs, installs, or repairs an on-site wastewater system 

described as a single septic tank with a gravity-fed distribution system when 

located on land owned by that person and that is intended solely for use by 

that person and members of that person's immediate family. 
(3)        A person licensed under Article 1 of Chapter 87 of the General Statutes who 

constructs or installs an on-site wastewater system ancillary to the building 

being constructed. 
(4)        A person who is certified by the Water Pollution Control System Operators 

Certification Commission and contracted to provide necessary operation and 

maintenance on the permitted on-site wastewater system. 
(5)        A person permitted under Article 21 of Chapter 143 of the General Statutes 

who is constructing a water pollution control facility necessary to comply with 

the terms and conditions of a National Pollutant Discharge Elimination 

System (NPDES) permit. 
(6)        A person licensed under Article 1 of Chapter 87 of the General Statutes as a 

licensed public utilities contractor who is installing or expanding a wastewater 

treatment facility, including a collection system, designed by a registered 

professional engineer. 
(7)        A plumbing contractor licensed under Article 2 of Chapter 87 of the General 

Statutes, so long as the plumber is not performing plumbing work that 

includes the installation or repair of a septic tank or similar depository, or 
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lines or appurtenances downstream from the point where the house or building 

sewer lines from the plumbing system meet the septic tank or similar 

depository. (2006-82, s. 1.) 
  

§ 90A-74.  Powers and duties of the Board. 

The Board shall have the following general powers and duties: 
(1)        To adopt rules in the manner prescribed by Chapter 150B of the General 

Statutes to govern its actions and to implement the provisions of this Article. 
(2)        To determine the eligibility requirements for persons seeking certification 

pursuant to this Article. 
(3)        To establish grade levels of certifications based on design capacity, 

complexity, projected costs, and other features of approved on-site wastewater 

systems. 
(4)        To develop and administer examinations for each grade level of certification. 

The Board may approve applications by recognized associations for 

certification of its members after a review of the requirements of the 

association to ensure that they are equivalent to the requirements of the Board. 
(5)        To issue, renew, deny, restrict, suspend, or revoke certifications and to carry 

out any of the other actions authorized by this Article. 
(6)        To establish, publish, and enforce rules of professional conduct of persons 

who are certified pursuant to this Article. 
(7)        To maintain a record of all proceedings and make available to persons 

certified under this Article, and to other concerned parties, an annual report of 

all Board action. 
(8)        To establish reasonable fees for application, certification, and renewal, and 

other services provided by the Board. 
(9)        To conduct investigations to determine whether violations of this Article or 

grounds for disciplining persons certified under this Article exist. 
(10)      To adopt a common seal containing the name of the Board for use on all 

certificates and official reports issued by the Board. 
(11)      To conduct other services necessary to carry out the purposes of this 

Article. (2006-82, s. 1.) 
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RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: N.C. ON-SITE WASTEWATER CONTRACTOR AND INSPECTOR 
CERTIFICATION BOARD 

 
RULE CITATION: 21 NCAC 39 .0403 
 
RECOMMENDED ACTION:  

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to adopt the rule in accordance with the APA 

  Extend the period of review 

 Return the rule to the agency for failure to comply with the Administrative 
Procedure Act 

 

COMMENT:  

In (b) the standard “satisfactory to the proctor” is vague in that it is insufficient. The proctor may 
reject a driver’s license, passport, state or agency, or any other photo identification for any 
reason. The board must give the proctor some guidelines to use in deciding whether to accept 
or reject the photo identification. 

In (c) line 10 it is unclear what constitutes “disrupts the exam.” There are no standards set out in 
the rules for determining either what constitutes disrupting an examination or what the board 
shall use in making that determination. 

And even if the emphasis is on taking “appropriate action” that might be less than dismissal from 
the exam – such as moving a person who is distracting the other applicants by, e.g. coughing, 
sneezing, hiccoughing, tapping a pencil – that is not clear and the standards for determining this 
are not clear.  

  

 



RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 424.1.13 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

There is no authority cited for the Building Code Council to set requirements on what type drawings must 

be sealed by an NC licensed architect or engineer. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

Article 9. 

Building Code Council and Building Code. 

§ 143-136.  Building Code Council created; membership. 

(a) Creation; Membership; Terms. – There is hereby created a Building Code Council, 

which shall be composed of 17 members appointed by the Governor, consisting of two registered 

architects, one licensed general contractor, one licensed general contractor specializing in 

residential construction, one licensed general contractor specializing in coastal residential 

construction, one registered engineer practicing structural engineering, one registered engineer 

practicing mechanical engineering, one registered engineer practicing electrical engineering, one 

licensed plumbing and heating contractor, one municipal or county building inspector, one 

licensed liquid petroleum gas dealer/contractor involved in the design of natural and liquid 

petroleum gas systems who has expertise and experience in natural and liquid petroleum gas 

piping, venting and appliances, a representative of the public who is not a member of the 

building construction industry, a licensed electrical contractor, a registered engineer on the 

engineering staff of a State agency charged with approval of plans of State-owned buildings, a 

municipal elected official or city manager, a county commissioner or county manager, and an 

active member of the North Carolina fire service with expertise in fire safety. In selecting the 

municipal and county members, preference should be given to members who qualify as either a 

registered architect, registered engineer, or licensed general contractor. Of the members initially 

appointed by the Governor, three shall serve for terms of two years each, three shall serve for 

terms of four years each, and three shall serve for terms of six years each. Thereafter, all 

appointments shall be for terms of six years. The Governor may remove appointive members at 

any time. Neither the architect nor any of the above named engineers shall be engaged in the 

manufacture, promotion or sale of any building material, and any member who shall, during his 

term, cease to meet the qualifications for original appointment (through ceasing to be a 

practicing member of the profession indicated or otherwise) shall thereby forfeit his membership 

on the Council. In making new appointments or filling vacancies, the Governor shall ensure that 

minorities and women are represented on the Council. 

The Governor may make appointments to fill the unexpired portions of any terms vacated by 

reason of death, resignation, or removal from office. In making such appointment, he shall 

preserve the composition of the Council required above. 

(b) Compensation. – Members of the Building Code Council other than any who are 

employees of the State shall receive seven dollars ($7.00) per day, including necessary time 

spent in traveling to and from their place of residence within the State to any place of meeting or 

while traveling on official business of the Council. In addition, all members shall receive mileage 

and subsistence according to State practice while going to and from any place of meeting, or 

when on official business of the Council. (1957, c. 1138; 1965, c. 1145; 1969, c. 1229, s. 1; 

1971, c. 323; 1979, c. 863; 1989, c. 25, s. 3; 1991 (Reg. Sess., 1992), c. 895, s. 2; 1998-57, s. 1.) 
 

 

§ 143-138.  North Carolina State Building Code. 

(a) Preparation and Adoption. – The Building Code Council may prepare and adopt, in 

accordance with the provisions of this Article, a North Carolina State Building Code. Before the 

adoption of the Code, or any part of the Code, the Council shall hold at least one public hearing. 

A notice of the public hearing shall be published in the North Carolina Register at least 15 days 

before the date of the hearing. Notwithstanding G.S. 150B-2(8a)h., the North Carolina State 

Building Code as adopted by the Building Code Council is a rule within the meaning of G.S. 



150B-2(8a) and shall be adopted in accordance with the procedural requirements of Article 2A of 

Chapter 150B of the General Statutes. 

The Council shall request the Office of State Budget and Management to prepare a fiscal 

note for a proposed Code change that has a substantial economic impact, as defined in G.S. 

150B-21.4(b1), or that increases the cost of residential housing by eighty dollars ($80.00) or 

more per housing unit. The change can become effective only in accordance with G.S. 

143-138(d). Neither the Department of Insurance nor the Council shall be required to expend any 

monies to pay for the preparation of any fiscal note under this section by any person outside of 

the Department or Council unless the Department or Council contracts with a third-party vendor 

to prepare the fiscal note. 

(b) Contents of the Code. – The North Carolina State Building Code, as adopted by the 

Building Code Council, may include reasonable and suitable classifications of buildings and 

structures, both as to use and occupancy; general building restrictions as to location, height, and 

floor areas; rules for the lighting and ventilation of buildings and structures; requirements 

concerning means of egress from buildings and structures; requirements concerning means of 

ingress in buildings and structures; rules governing construction and precautions to be taken 

during construction; rules as to permissible materials, loads, and stresses; rules governing 

chimneys, heating appliances, elevators, and other facilities connected with the buildings and 

structures; rules governing plumbing, heating, air conditioning for the purpose of comfort 

cooling by the lowering of temperature, and electrical systems; and such other reasonable rules 

pertaining to the construction of buildings and structures and the installation of particular 

facilities therein as may be found reasonably necessary for the protection of the occupants of the 

building or structure, its neighbors, and members of the public at large. 

(b1) The Code may regulate activities and conditions in buildings, structures, and premises 

that pose dangers of fire, explosion, or related hazards. Such fire prevention code provisions 

shall be considered the minimum standards necessary to preserve and protect public health and 

safety, subject to approval by the Council of more stringent provisions proposed by a 

municipality or county as provided in G.S. 143-138(e). These provisions may include regulations 

requiring the installation of either battery-operated or electrical smoke detectors in every 

dwelling unit used as rental property, regardless of the date of construction of the rental property. 

For dwelling units used as rental property constructed prior to 1975, smoke detectors shall have 

an Underwriters' Laboratories, Inc., listing or other equivalent national testing laboratory 

approval, and shall be installed in accordance with either the standard of the National Fire 

Protection Association or the minimum protection designated in the manufacturer's instructions, 

which the property owner shall retain or provide as proof of compliance. 

(b2) The Code may contain provisions requiring the installation of either battery-operated 

or electrical carbon monoxide detectors in every dwelling unit having a fossil-fuel burning heater 

or appliance, fireplace, or an attached garage. Carbon monoxide detectors shall be those listed by 

a nationally recognized testing laboratory that is OSHA-approved to test and certify to American 

National Standards Institute/Underwriters Laboratories Standards ANSI/UL2034 or 

ANSI/UL2075 and shall be installed in accordance with either the standard of the National Fire 

Protection Association or the minimum protection designated in the manufacturer's instructions, 

which the property owner shall retain or provide as proof of compliance. A carbon monoxide 

detector may be combined with smoke detectors if the combined detector does both of the 

following: (i) complies with ANSI/UL2034 or ANSI/UL2075 for carbon monoxide alarms and 

ANSI/UL217 for smoke detectors; and (ii) emits an alarm in a manner  that clearly differentiates 

between detecting the presence of carbon monoxide and the presence of smoke. 



(b3) Except as provided by subsection (c1) of this section, the Code may contain 

provisions regulating every type of building or structure, wherever it might be situated in the 

State. 

(b4) Building rules do not apply to (i) farm buildings that are located outside the building-

rules jurisdiction of any municipality, or (ii) farm buildings that are located inside the 

building-rules jurisdiction of any municipality if the farm buildings are greenhouses. For the 

purposes of this subsection: 

(1) A "farm building" shall include any structure used or associated with equine 

activities, including, but not limited to, the care, management, boarding, or 

training of horses and the instruction and training of riders. Structures that are 

associated with equine activities include, but are not limited to, free standing 

or attached sheds, barns, or other structures that are utilized to store any 

equipment, tools, commodities, or other items that are maintained or used in 

conjunction with equine activities. The specific types of equine activities, 

structures, and uses set forth in this subdivision are for illustrative purposes, 

and should not be construed to limit, in any manner, the types of activities, 

structures, or uses that may be considered under this subsection as exempted 

from building rules. A farm building that might otherwise qualify for 

exemption from building rules shall not be exempt if it is used for a spectator 

event and more than 10 members of the public are present at the farm building 

for the event. 

(2) A "greenhouse" is a structure that has a glass or plastic roof, has one or more 

glass or plastic walls, has an area over ninety-five percent (95%) of which is 

used to grow or cultivate plants, is built in accordance with the National 

Greenhouse Manufacturers Association Structural Design manual, and is not 

used for retail sales. Additional provisions addressing distinct life safety 

hazards shall be approved by the local building-rules jurisdiction. 

(b5) No building permit shall be required under the Code or any local variance thereof 

approved under subsection (e) for any construction, installation, repair, replacement, or alteration 

costing five thousand dollars ($5,000) or less in any single family residence or farm building 

unless the work involves: the addition, repair, or replacement of load bearing structures; the 

addition (excluding replacement of same capacity) or change in the design of plumbing; the 

addition, replacement or change in the design of heating, air conditioning, or electrical wiring, 

devices, fixtures (excluding repair or replacement of electrical lighting devices and fixtures of 

the same type), appliances (excluding replacement of water heaters, provided that the energy use 

rate or thermal input is not greater than that of the water heater which is being replaced, and 

there is no change in fuel, energy source, location, capacity, or routing or sizing of venting and 

piping), or equipment, the use of  materials not permitted by the North Carolina Uniform 

Residential Building Code; or the addition (excluding replacement of like grade of fire 

resistance) of roofing. The exclusions from building permit requirements set forth in this 

paragraph for electrical lighting devices and fixtures and water heaters shall apply only to work 

performed on a one- or two-family dwelling. In addition, exclusions for electrical lighting 

devices and fixtures and electric water heaters shall apply only to work performed by a person 

licensed under G.S. 87-43 and exclusions for water heaters, generally, to work performed by a 

person licensed under G.S. 87-21. 

(b6) No building permit shall be required under such Code from any State agency for the 

construction of any building or structure, the total cost of which is less than twenty thousand 

dollars ($20,000), except public or institutional buildings. 

For the information of users thereof, the Code shall include as appendices the following: 



(1) Any rules governing boilers adopted by the Board of Boiler and Pressure 

Vessels Rules, 

(2) Any rules relating to the safe operation of elevators adopted by the 

Commissioner of Labor, and 

(3) Any rules relating to sanitation adopted by the Commission for Public Health 

which the Building Code Council believes pertinent. 

(b7) The Code may include references to such other rules of special types, such as those of 

the Medical Care Commission and the Department of Public Instruction as may be useful to 

persons using the Code. No rule issued by any agency other than the Building Code Council 

shall be construed as a part of the Code, nor supersede that Code, it being intended that they be 

presented with the Code for information only. 

(b8) Nothing in this Article shall extend to or be construed as being applicable to the 

regulation of the design, construction, location, installation, or operation of (1) equipment for 

storing, handling, transporting, and utilizing liquefied petroleum gases for fuel purposes or 

anhydrous ammonia or other liquid fertilizers, except for liquefied petroleum gas from the outlet 

of the first stage pressure regulator to and including each liquefied petroleum gas utilization 

device within a building or structure covered by the Code, or (2) equipment or facilities, other 

than buildings, of a public utility, as defined in G.S. 62-3, or an electric or telephone membership 

corporation, including without limitation poles, towers, and other structures supporting electric 

or communication lines. 

(b9) Nothing in this Article shall extend to or be construed as being applicable to the 

regulation of the design, construction, location, installation, or operation of industrial machinery. 

However, if during the building code inspection process, an electrical inspector has any concerns 

about the electrical safety of a piece of industrial machinery, the electrical inspector may refer 

that concern to the Occupational Safety and Health Division in the North Carolina Department of 

Labor but shall not withhold the certificate of occupancy nor mandate third-party testing of the 

industrial machinery based solely on this concern. For the purposes of this paragraph, "industrial 

machinery" means equipment and machinery used in a system of operations for the explicit 

purpose of producing a product. The term does not include equipment that is permanently 

attached to or a component part of a building and related to general building services such as 

ventilation, heating and cooling, plumbing, fire suppression or prevention, and general electrical 

transmission. 

(b10) The Code may contain rules concerning minimum efficiency requirements for 

replacement water heaters, which shall consider reasonable availability from manufacturers to 

meet installation space requirements and may contain rules concerning energy efficiency that 

require all hot water plumbing pipes that are larger than one-fourth of an inch to be insulated. 

(b11) No State, county, or local building code or regulation shall prohibit the use of special 

locking mechanisms for seclusion rooms in the public schools approved under G.S. 

115C-391.1(e)(1)e., provided that the special locking mechanism shall be constructed so that it 

will engage only when a key, knob, handle, button, or other similar device is being held in 

position by a person, and provided further that, if the mechanism is electrically or electronically 

controlled, it automatically disengages when the building's fire alarm is activated. Upon release 

of the locking mechanism by a supervising adult, the door must be able to be opened readily. 

(b12) The Code may include rules pertaining to the construction or renovation of residential 

or commercial buildings and structures that permit the use of cisterns to provide water for 

flushing toilets and for outdoor irrigation. No State, county, or local building code or regulation 

shall prohibit the use of cisterns to provide water for flushing toilets and for outdoor irrigation. 

As used in this subsection, 'cistern' means a storage tank that is watertight; has smooth interior 

surfaces and enclosed lids; is fabricated from nonreactive materials such as reinforced concrete, 



galvanized steel, or plastic; is designed to collect rainfall from a catchment area; may be installed 

indoors or outdoors; and is located underground, at ground level, or on elevated stands. 

(c) Standards to Be Followed in Adopting the Code. – All regulations contained in the 

North Carolina State Building Code shall have a reasonable and substantial connection with the 

public health, safety, morals, or general welfare, and their provisions shall be construed 

reasonably to those ends. Requirements of the Code shall conform to good engineering practice. 

The Council may use as guidance, but is not required to adopt, the requirements of the 

International Building Code of the International Code Council, the Standard Building Code of 

the Southern Building Code Congress International, Inc., the Uniform Building Code of the 

International Conference of Building Officials, the National Building Code of the Building 

Officials and Code Administrators, Inc., the National Electric Code, the Life Safety Code, the 

National Fuel Gas Code, the Fire Prevention Code of the National Fire Protection Association, 

the Safety Code for Elevators and Escalators, and the Boiler and Pressure Vessel Code of the 

American Society of Mechanical Engineers, and standards promulgated by the American 

National Standards Institute, Standards Underwriters' Laboratories, Inc., and similar national or 

international agencies engaged in research concerning strength of materials, safe design, and 

other factors bearing upon health and safety. 

(c1) Exemptions for Private Clubs and Religious Organizations. – The North Carolina 

State Building Code and the standards for the installation and maintenance of limited-use or 

limited-access hydraulic elevators under this Article shall not apply to private clubs or 

establishments exempted from coverage under Title II of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000a, et seq., or to religious organizations or entities controlled by religious organizations, 

including places of worship. A nonreligious organization or entity that leases space from a 

religious organization or entity is not exempt under this subsection. 

(d) Amendments of the Code. – The Building Code Council may revise and amend the 

North Carolina State Building Code, either on its own motion or upon application from any 

citizen, State agency, or political subdivision of the State. In adopting any amendment, the 

Council shall comply with the same procedural requirements and the same standards set forth 

above for adoption of the Code. 

(e) Effect upon Local Codes. – Except as otherwise provided in this section, the North 

Carolina State Building Code shall apply throughout the State, from the time of its adoption. 

Approved rules shall become effective in accordance with G.S. 150B-21.3. However, any 

political subdivision of the State may adopt a fire prevention code and floodplain management 

regulations within its jurisdiction. The territorial jurisdiction of any municipality or county for 

this purpose, unless otherwise specified by the General Assembly, shall be as follows: Municipal 

jurisdiction shall include all areas within the corporate limits of the municipality and 

extraterritorial jurisdiction areas established as provided in G.S. 160A-360 or a local act; county 

jurisdiction shall include all other areas of the county. No such code or regulations, other than 

floodplain management regulations and those permitted by G.S. 160A-436, shall be effective 

until they have been officially approved by the Building Code Council as providing adequate 

minimum standards to preserve and protect health and safety, in accordance with the provisions 

of subsection (c) above. Local floodplain regulations may regulate all types and uses of buildings 

or structures located in flood hazard areas identified by local, State, and federal agencies, and 

include provisions governing substantial improvements, substantial damage, cumulative 

substantial improvements, lowest floor elevation, protection of mechanical and electrical 

systems, foundation construction, anchorage, acceptable flood resistant materials, and other 

measures the political subdivision deems necessary considering the characteristics of its flood 

hazards and vulnerability. In the absence of approval by the Building Code Council, or in the 

event that approval is withdrawn, local fire prevention codes and regulations shall have no force 



and effect. Provided any local regulations approved by the local governing body which are found 

by the Council to be more stringent than the adopted statewide fire prevention code and which 

are found to regulate only activities and conditions in buildings, structures, and premises that 

pose dangers of fire, explosion or related hazards, and are not matters in conflict with the State 

Building Code, shall be approved. Local governments may enforce the fire prevention code of 

the State Building Code using civil remedies authorized under G.S. 143-139, 153A-123, and 

160A-175. If the Commissioner of Insurance or other State official with responsibility for 

enforcement of the Code institutes a civil action pursuant to G.S. 143-139, a local government 

may not institute a civil action under G.S. 143-139, 153A-123, or 160A-175 based upon the 

same violation. Appeals from the assessment or imposition of such civil remedies shall be as 

provided in G.S. 160A-434. 

A local government may not adopt any ordinance in conflict with the exemption provided by 

subsection (c1) of this section. No local ordinance or regulation shall be construed to limit the 

exemption provided by subsection (c1) of this section. 

(f) Repealed by Session Laws 1989, c. 681, s. 3. 

(g) Publication and Distribution of Code. – The Building Code Council shall cause to be 

printed, after adoption by the Council, the North Carolina State Building Code and each 

amendment thereto. It shall, at the State's expense, distribute copies of the Code and each 

amendment to State and local governmental officials, departments, agencies, and educational 

institutions, as is set out in the table below. (Those marked by an asterisk will receive copies 

only on written request to the Council.) 

OFFICIAL OR AGENCY NUMBER OF COPIES 

State Departments and Officials 

Governor .............................................................................................................  1 

Lieutenant Governor ...........................................................................................  1 

Auditor ................................................................................................................  1 

Treasurer .............................................................................................................  1 

Secretary of State ................................................................................................  1 

Superintendent of Public Instruction ..................................................................  1 

Attorney General (Library) .................................................................................  1 

Commissioner of Agriculture .............................................................................  1 

Commissioner of Labor ......................................................................................  1 

Commissioner of Insurance ................................................................................  1 

Department of Environment and Natural Resources ..........................................  1 

Department of Health and Human Services ........................................................  1 

Office of Juvenile Justice ....................................................................................  1 

Board of Transportation ......................................................................................  1 

Utilities Commission ..........................................................................................  1 

Department of Administration ............................................................................  1 

Clerk of the Supreme Court ................................................................................  1 

Clerk of the Court of Appeals .............................................................................  1 

Department of Cultural Resources [State Library] .............................................  1 

Supreme Court Library .......................................................................................  1 

Legislative Library ..............................................................................................  1 

Office of Administrative Hearings......................................................................  1 

Rules Review Commission .................................................................................  1 

Schools 

All state-supported colleges and universities  

in the State of North Carolina ....................................................................... *1 each 



Local Officials 

Clerks of the Superior Courts .............................................................................  1 each 

Chief Building Inspector of each incorporated  

municipality or county ..................................................................................  1 

 

In addition, the Building Code Council shall make additional copies available at such price as 

it shall deem reasonable to members of the general public. The proceeds from sales of the 

Building Code shall be credited to the Insurance Regulatory Fund under G.S. 58-6-25. 

(h) Violations. – Any person who shall be adjudged to have violated this Article or the 

North Carolina State Building Code, except for violations of occupancy limits established by 

either, shall be guilty of a Class 3 misdemeanor and shall upon conviction only be liable to a 

fine, not to exceed fifty dollars ($50.00), for each offense. Each 30 days that such violation 

continues shall constitute a separate and distinct offense. Violation of occupancy limits 

established pursuant to the North Carolina State Building Code shall be a Class 3 misdemeanor. 

Any violation incurred more than one year after another conviction for violation of the 

occupancy limits shall be treated as a first offense for purposes of establishing and imposing 

penalties. 

(i) Section 1008 of Chapter X of Volume 1 of the North Carolina State Building Code, 

Title "Special Safety to Life Requirements Applicable to Existing High-Rise Buildings" as 

adopted by the North Carolina State Building Code Council on March 9, 1976, as ratified and 

adopted as follows: 

SECTION 1008-SPECIAL SAFETY TO LIFE 

REQUIREMENTS APPLICABLE TO EXISTING HIGH-RISE BUILDINGS 

1008 – GENERAL. 

(a) Applicability. – Within a reasonable time, as fixed by "written order" of the building 

official, and except as otherwise provided in subsection (j) of this section every building the 

[then] existing, that qualifies for classification under Table 1008.1 shall be considered to be a 

high-rise building and shall be provided with safety to life facilities as hereinafter specified. All 

other buildings shall be considered as low-rise. NOTE: The requirements of Section 1008 shall 

be considered as minimum requirements to provide for reasonable safety to life requirements for 

existing buildings and where possible, the owner and designer should consider the provisions of 

Section 506 applicable to new high-rise buildings. 

(b) Notification of Building Owner. – The Department of Insurance will send copies of 

amendments adopted to all local building officials with the suggestion that all local building 

officials transmit to applicable building owners in their jurisdiction copies of adopted 

amendments, within six months from the date the amendments are adopted, with the request that 

each building owner respond to the local building official how he plans to comply with these 

requirements within a reasonable time. 

NOTE: Suggested reasonable time and procedures for owners to respond to the building 

official's request is as follows: 

(1) The building owner shall, upon receipt of written request from the building 

official on compliance procedures within a reasonable time, submit an overall 

plan required by 1008(c) below within one year and within the time period 

specified in the approved overall plan, but not to exceed five years after the 

overall plan is approved, accomplish compliance with this section, as 

evidenced by completion of the work in accordance with approved working 

drawings and specifications and by issuance of a new Certificate of 

Compliance by the building official covering the work. Upon approval of 

building owner's overall plan, the building official shall issue a "written 



order", as per 1008(a) above, to comply with Section 1008 in accordance with 

the approved overall plan. 

(2) The building official may permit time extensions beyond five years to 

accomplish compliance in accordance with the overall plan when the owner 

can show just cause for such extension of time at the time the overall plan is 

approved. 

(3) The local building official shall send second request notices as per 1008(b) to 

building owners who have made no response to the request at the end of six 

months and a third request notice to no response building owners at the end of 

nine months. 

(4) If the building owner makes no response to any of the three requests for 

information on how the owner plans to comply with Section 1008 within 12 

months from the first request, the building official shall issue a "written order" 

to the building owner to provide his building with the safety to life facilities as 

required by this section and to submit an overall plan specified by (1) above 

within six months with the five-year time period starting on the date of the 

"written order". 

(5) For purposes of this section, the Construction Section of the Division of 

Health Service Regulation, Department of Health and Human Services, will 

notify all non-State owned I-Institutional buildings requiring licensure by the 

Division of Health Service Regulation and coordinate compliance 

requirements with the Department of Insurance and the local building official. 

(c) Submission of Plans and Time Schedule for Completing Work. – Plans and 

specifications, but not necessarily working drawings covering the work necessary to bring the 

building into compliance with this section shall be submitted to the building official within a 

reasonable time. (See suggested time in NOTE of Section 1008(b) above). A time schedule for 

accomplishing the work, including the preparation of working drawings and specifications shall 

be included. Some of the work may require longer periods of time to accomplish than others, and 

this shall be reflected in the plan and schedule. 

NOTE: Suggested Time Period For Compliance: 

 

SUGGESTED TIME PERIOD FOR COMPLIANCE 

  

 CLASS I CLASS II CLASS III TIME FOR 

ITEM (SECTION) (SECTION) (SECTION) COMPLETION 

Signs in Elevator Lobbies 

 and Elevator Cabs 1008.2(h) 1008.3(h) 1008.4(h) 180 days 

Emergency Evacuation Plan 1008(b) NOTE:  180 days 

Corridor Smoke Detectors 

 (Includes alternative 

 door closers) 1008.2(c) 1008.3(c) 1008.4(c) 1 year 

Manual Fire Alarm 1008.2(a) 1008.3(a) 1008.4(a) 1 year 

Voice Communication 

 System Required 1008.2(b) 1008.3(b) 1008.4(b) 2 years 

Smoke Detectors Required 1008.2(c) 1008.3(c) 1008.4(c) 1 year 

Protection and Fire Stopping 

 for Vertical Shafts 1008.2(f) 1008.3(f) 1008.4(f) 3 years 

Special Exit Requirements- 

 Number, Location and 



 Illumination to be in  

 accordance with  

 Section 1007 1008.2(e) 1008.3(e) 1008.4(e) 3 years 

Emergency Electrical 

 Power Supply 1008.2(d) 1008.3(d) 1008.4(d) 4 years 

Special Exit Facilities 

 Required 1008.2(e) 1008.3(e) 1008.4(e) 5 years 

Compartmentation for 

 Institutional Buildings 1008.2(f) 1008.3(f) 1008.4(f) 5 years 

Emergency Elevator 

 Requirements 1008.2(h) 1008.3(h) 1008.4(h) 5 years 

Central Alarm Facility 

 Required  1008.3(i) 1008.4(i) 5 years 

Areas of Refuge Required 

 on Every Eighth Floor   1008.4(j) 5 years 

Smoke Venting   1008.4(k) 5 years 

Fire Protection of 

 Electrical Conductors   1008.4(l) 5 years 

Sprinkler System Required   1008.4(m) 5 years 

 

(d) Building Official Notification of Department of Insurance. – The building official 

shall send copies of written notices he sends to building owners to the Engineering and Building 

Codes Division for their files and also shall file an annual report by August 15th of each year 

covering the past fiscal year setting forth the work accomplished under the provisions of this 

section. 

(e) Construction Changes and Design of Life Safety Equipment. – Plans and 

specifications which contain construction changes and design of life safety equipment 

requirements to comply with provisions of this section shall be prepared by a registered architect 

in accordance with provisions of Chapter 83A of the General Statutes or by a registered engineer 

in accordance with provisions of Chapter 89C of the General Statutes or by both an architect and 

engineer particularly qualified by training and experience for the type of work involved. Such 

plans and specifications shall be submitted to the Engineering and Building Codes Division of 

the Department of Insurance for approval. Plans and specifications for I-Institutional buildings 

licensed by the Division of Health Service Regulation as noted in (b) above shall be submitted to 

the Construction Section of that Division for review and approval. 

(f) Filing of Test Reports and Maintenance on Life Safety Equipment. – The engineer 

performing the design for the electrical and mechanical equipment, including sprinkler systems, 

must file the test results with the Engineering and Building Codes Division of the Department of 

Insurance, or to the agency designated by the Department of Insurance, that such systems have 

been tested to indicate that they function in accordance with the standards specified in this 

section and according to design criteria. These test results shall be a prerequisite for the 

Certificate of Compliance required by (b) above. Test results for I-Institutional shall be filed with 

the Construction Section, Division of Health Service Regulation. It shall be the duty and 

responsibility of the owners of Class I, II and III buildings to maintain smoke detection, fire 

detection, fire control, smoke removal and venting as required by this section and similar 

emergency systems in proper operating condition at all times. Certification of full tests and 

inspections of all emergency systems shall be provided by the owner annually to the fire 

department. 



(g) Applicability of Chapter X and Conflicts with Other Sections. – The requirements of 

this section shall be in addition to those of Sections 1001 through 1007; and in case of conflict, 

the requirements affording the higher degree of safety to life shall apply, as determined by the 

building official. 

(h) Classes of Buildings and Occupancy Classifications. – Buildings shall be classified as 

Class I, II or III according to Table 1008.1. In the case of mixed occupancies, for this purpose, 

the classification shall be the most restrictive one resulting from the application of the most 

prevalent occupancies to Table 1008.1. 

FOOTNOTE: Emergency Plan. – Owners, operators, tenants, administrators or managers of 

high-rise buildings should consult with the fire authority having jurisdiction and establish 

procedures which shall include but not necessarily be limited to the following: 

(1) Assignment of a responsible person to work with the fire authority in the 

establishment, implementation and maintenance of the emergency pre-fire 

plan. 

(2) Emergency plan procedures shall be supplied to all tenants and shall be posted 

conspicuously in each hotel guest room, each office area, and each 

schoolroom. 

(3) Submission to the local fire authority of an annual renewal or amended 

emergency plan. 

(4) Plan should be completed as soon as possible. 

1008.1 – ALL EXISTING BUILDINGS SHALL BE CLASSIFIED AS CLASS I, II AND III 

ACCORDING TO TABLE 1008.1.  

TABLE 1008.1 

 

Scope 

  

  OCCUPIED FLOOR 

CLASS OCCUPANCY ABOVE AVERAGE GRADE 

 GROUP (3)(4) EXCEEDING HEIGHT (2)Group 

R-Residential  60' but less than 120' above  

 Group B-Business average grade or 6 but less than  

 Group E-Educational 12 stories above average grade. 

CLASS I Group A-Assembly 

 Group H-Hazardous 

 Group I-Institutional-Restrained   

 Group I-Institutional-Unrestrained 36' but less than 60' above  

  average grade or 3 but less than  

  6 stories above average grade.Group 

R-Residential 120' but less than 250' above  

 Group B-Business average grade or 12 but less  

 Group E-Educational than 25 stories above average  

  grade. 

CLASS II Group A-Assembly 

 Group H-Hazardous 

 Group I-Institutional-Restrained   

 Group I-Institutional-Unrestrained 60' but less than 250' above  

  average grade or 6 but less than  

  25 stories above average grade.

 Group R-Residential 250' or 25 stories above average  



 Group B-Business grade. 

CLASS III Group E-Educational 

 Group I-Institutional 

 Group A-Assembly 

 Group H-Hazardous 

NOTE 1: The entire building shall comply with this section when the building has an 

occupied floor above the height specified, except that portions of the buildings which do not 

exceed the height specified are exempt from this section, subject to the following provisions: 

(a) Low-rise portions of Class I buildings must be separated from high-rise portions by 

one-hour construction. 

(b) Low-rise portions of Class II and III buildings must be separated from high-rise 

portions by two-hour construction. 

(c) Any required exit from the high-rise portion which passes through the low-rise 

portions must be separated from the low-rise portion by the two-hour construction. 

NOTE 2: The height described in Table 1008.1 shall be measured between the average grade 

outside the building and the finished floor of the top occupied story. 

NOTE 3: Public parking decks meeting the requirements of Section 412.7 and less than 75 

feet in height are exempt from the requirements of this section when there is no other occupancy 

above or below such deck. 

NOTE 4: Special purpose equipment buildings, such as telephone equipment buildings 

housing the equipment only, with personnel occupant load limited to persons required to 

maintain the equipment may be exempt from any or all of these requirements at the discretion of 

the Engineering and Building Codes Division provided such special purpose equipment building 

is separated from other portions of the building by two-hour fire rated construction. 

1008.2-REQUIREMENTS FOR EXISTING CLASS I BUILDINGS. 

All Class I buildings shall be provided with the following: 

(a)  An approved manual fire alarm system, meeting the requirements of Section 1125 

and applicable portions of NFPA 71, 72A, 72B, 72C or 72D, shall be provided unless the 

building is fully sprinklered or equipped with an approved automatic fire detection system 

connected to the fire department. 

(b)  All Class I buildings shall meet the requirements of Sections 1001-1007. 

(c) Smoke Detectors Required. – At least one approved listed smoke detector tested in 

accordance with UL-167, capable of detecting visible and invisible particles of combustion shall 

be installed as follows: 

(1) All buildings classified as institutional, residential and assembly occupancies 

shall be provided with listed smoke detectors in all required exit corridors 

spaced no further than 60' on center or more than 15' from any wall. Exterior 

corridors open to the outside are not required to comply with this requirement. 

If the corridor walls have one-hour fire resistance rating with all openings 

protected with 1-3/4 inch solid wood core or hollow metal door or equivalent 

and all corridor doors are equipped with approved self-closing devices, the 

smoke detectors in the corridor may be omitted. Detectors in corridors may be 

omitted when each dwelling unit is equipped with smoke detectors which 

activate the alarm system. 

(2) In every mechanical equipment, boiler, electrical equipment, elevator 

equipment or similar room unless the room is sprinklered or the room is 

separated from other areas by two-hour fire resistance construction with all 

openings therein protected with approved fire dampers and Class B fire doors. 

(Approved listed fire (heat) detectors may be submitted for these rooms.) 



(3) In the return air portion of every air conditioning and mechanical ventilation 

system that serves more than one floor. 

(4) The activation of any detector shall activate the alarm system, and shall cause 

such other operations as required by this Code. 

(5) The annunciator shall be located near the main entrance or in a central alarm 

and control facility. 

NOTE 1: Limited area sprinklers may be supplied from the domestic water system provided 

the domestic water system is designed to support the design flow of the largest number of 

sprinklers in any one of the enclosed areas. When supplied by the domestic water system, the 

maximum number of sprinklers in any one enclosed room or area shall not exceed 20 sprinklers 

which must totally protect the room or area. 

(d) Emergency Electrical Power Supply. – An emergency electrical power supply shall 

be provided to supply the following for a period of not less than two hours. An emergency 

electrical power supply may consist of generators, batteries, a minimum of two remote 

connections to the public utility grid supplied by multiple generating stations, a combination of 

the above. 

(1) Emergency, exit and elevator cab lighting. 

(2) Emergency illumination for corridors, stairs, etc. 

(3) Emergency Alarms and Detection Systems. – Power supply for fire alarm and 

fire detection. Emergency power does not need to be connected to fire alarm 

or detection systems when they are equipped with their own emergency power 

supply from float or trickle charge battery in accordance with NFPA 

standards. 

(e) Special Exit Requirements. – Exits and exitways shall meet the following 

requirements: 

(1) Protection of Stairways Required. – All required exit stairways shall be 

enclosed with noncombustible one-hour fire rated construction with a 

minimum of 1¾ inch solid core wood door or hollow metal door or 20 minute 

UL listed doors as entrance thereto. (See Section 1007.5). 

(2) Number and Location of Exits. – All required exit stairways shall meet the 

requirements of Section 1007 to provide for proper number and location and 

proper fire rated enclosures and illumination of and designation for means of 

egress. 

(3) Exit Outlets. – Each required exit stair shall exit directly outside or through a 

separate one-hour fire rated corridor with no openings except the necessary 

openings to exit into the fire rated corridor and from the fire rated corridor and 

such openings shall be protected with 1¾ inch solid wood core or hollow 

metal door or equivalent unless the exit floor level and all floors below are 

equipped with an approved automatic sprinkler system meeting the 

requirements of NFPA No. 13. 

(f) Smoke Compartments Required for I-Institutional Buildings. – Each occupied floor 

shall be divided into at least two compartments with each compartment containing not more than 

30 institutional occupants. Such compartments shall be subdivided with one-half hour fire rated 

partitions which shall extend from outside wall to outside wall and from floor to and through any 

concealed space to the floor slab or roof above and meet the following requirements: 

(1) Maximum area of any smoke compartment shall be not more than 22,500 

square feet in area with both length and width limited to 150 feet. 

(2) At least one smoke partition per floor regardless of building size forming two 

smoke zones of approximately equal size. 



(3) All doors located in smoke partitions shall be properly gasketed to insure a 

substantial barrier to the passage of smoke and gases. 

(4) All doors located in smoke partitions shall be no less than 1¾ inch thick solid 

core wood doors with UL, ¼ inch wire glass panel in metal frames. This glass 

panel shall be a minimum of 100 square inches and a maximum of 720 square 

inches. 

(5) Every door located in a smoke partition shall be equipped with an automatic 

closer. Doors that are normally held in the open position shall be equipped 

with an electrical device that shall, upon actuation of the fire alarm or smoke 

detection system in an adjacent zone, close the doors in that smoke partition. 

(6) Glass in all corridor walls shall be ¼", UL approved, wire glass in metal 

frames in pieces not to exceed 1296 square inches. 

(7) Doors to all patient rooms and treatment areas shall be a minimum of 1¾ inch 

solid core wood doors except in fully sprinklered buildings. 

(g) Protection and Fire Stopping for Vertical Shafts. – All vertical shafts extending more 

than one floor including elevator shafts, plumbing shafts, electrical shafts and other vertical 

openings shall be protected with noncombustible one-hour fire rated construction with shaft wall 

openings protected with 1¾ inch solid core wood door or hollow metal door. Vertical shafts 

(such as electrical wiring shafts) which have openings such as ventilated doors on each floor 

must be fire stopped at the floor slab level with noncombustible materials having a fire resistance 

rating not less than one hour to provide an effective barrier to the passage of smoke, heat and 

gases from floor to floor through such shafts. 

EXCEPTION: Shaft wall openings protected in accordance with NFPA No. 90A and 

openings connected to metal ducts equipped with approved fire dampers within the shaft wall 

openings do not need any additional protection. 

(h) Signs in Elevator Lobbies and Elevator Cabs. – Each elevator lobby call station on 

each floor shall have an emergency sign located adjacent to the call button and each elevator cab 

shall have an emergency sign located adjacent to the floor status indicator. The required 

emergency sign shall be readable at all times and shall be a minimum of 1/2" high block letters 

with the words: "IN CASE OF FIRE DO NOT USE ELEVATOR – USE THE EXIT STAIRS" 

or other words to this effect. 

1008.3 – REQUIREMENTS FOR EXISTING CLASS II BUILDINGS. 

All Class II buildings must meet the following requirements: 

(a) Manual Fire Alarm. – Provide manual fire alarm system in accordance with Section 

1008.2(a). In addition, buildings so equipped with sprinkler alarm system or automatic fire 

detection system must have at least one manual fire alarm station near an exit on each floor as a 

part of such sprinkler or automatic fire detection and alarm system. Such manual fire alarm 

systems shall report a fire by floor. 

(b) Voice Communication System Required. – An approved voice communication 

system or systems operated from the central alarm and control facilities shall be provided and 

shall consist of the following: 

(1) One-Way Voice Communication Public Address System Required. – A 

one-way voice communication system shall be established on a selective basis 

which can be heard clearly by all occupants in all exit stairways, elevators, 

elevator lobbies, corridors, assembly rooms and tenant spaces. 

NOTE 1: This system shall function so that in the event of one circuit or speaker being 

damaged or out of service, the remainder of the system shall continue to be operable. 



NOTE 2: This system shall include provisions for silencing the fire alarm devices when the 

loud speakers are in use, but only after the fire alarm devices have operated initially for not less 

than 15 seconds. 

(c) Smoke Detectors Required. – Smoke detectors are required as per Section 1008.2(c). 

The following are additional requirements: 

(1) Storage rooms larger than 24 square feet or having a maximum dimension of 

over eight feet shall be provided with approved fire detectors or smoke 

detectors installed in an approved manner unless the room is sprinklered. 

(2) The actuation of any detectors shall activate the fire alarm system. 

(d) Emergency Electrical Power Supply. – An emergency electrical power supply shall 

be provided to supply the following for a period of not less than two hours. An emergency 

electrical power supply may consist of generators, batteries, a minimum of two remote 

connections to the public utility grid supplied by multiple generating stations, a combination of 

the above. Power supply shall furnish power for items listed in Section 1008.2(d) and the 

following: 

(1) Pressurization Fans. – Fans to provide required pressurization, smoke venting 

or smoke control for stairways. 

(2) Elevators. – The designated emergency elevator. 

(e) Special Exit Facilities Required. – The following exit facilities are required: 

(1) The special exit facilities required in 1008.2(e) are required. All required exit 

stairways shall be enclosed with noncombustible two-hour fire rated 

construction with a minimum of 1½ hour Class B-labeled doors as entrance 

thereto: (See Section 1007.5). 

(2) Smoke-Free Stairways Required. – At least one stairway shall be a smoke free 

stairway in accordance with Section 1104.2 or at least one stairway shall be 

pressurized to between 0.15 inch and 0.35 inch water column pressure with all 

doors closed. Smoke-free stairs and pressurized stairs shall be identified with 

signs containing letters a minimum of ½ inch high containing the words 

"PRIMARY EXIT STAIRS" unless all stairs are smoke free or pressurized. 

Approved exterior stairways meeting the requirements of Chapter XI or 

approved existing fire escapes meeting the requirements of Chapter X with all 

openings within 10 feet protected with wire glass or other properly designed 

stairs protected to assure similar smoke-free vertical egress may be permitted. 

All required exit stairways shall also meet the requirements of Section 

1008.2(e). 

(3) If stairway doors are locked from the stairway side, keys shall be provided to 

unlock all stairway doors on every eighth floor leading into the remainder of 

the building and the key shall be located in a glass enclosure adjacent to the 

door at each floor level (which may sound an alarm when the glass is broken). 

When the key unlocks the door, the hardware shall be of the type that remains 

unlocked after the key is removed. Other means, approved by the building 

official may be approved to enable occupants and fire fighters to readily 

unlock stairway doors on every eighth floor that may be locked from the 

stairwell side. The requirements of this section may be eliminated in 

smoke-free stairs and pressurized stairs provided fire department access keys 

are provided in locations acceptable to the local fire authority. 

(f) Compartmentation for I-Institutional Buildings Required. – See Section 1008.2(f). 

(g) Protection and Fire Stopping for Vertical Shafts. – All vertical shafts extending more 

than one floor including elevator shafts, plumbing shafts, electrical shafts and other vertical 



openings shall be protected with noncombustible two-hour fire rated construction with Class 

B-labeled door except for elevator doors which shall be hollow metal or equivalent. All vertical 

shafts which are not so enclosed must be fire stopped at each floor slab with noncombustible 

materials having a fire resistance rating of not less than two hours to provide an effective barrier 

to the passage of smoke, heat and gases from floor to floor through such shaft. 

EXCEPTION: Shaft wall openings protected in accordance with NFPA No. 90A and 

openings connected to metal ducts equipped with approved fire dampers within the shaft wall 

opening do not need any additional protection. 

(h) Emergency Elevator Requirements. 

(1) Elevator Recall. – Each elevator shall be provided with an approved manual 

return. When actuated, all cars taking a minimum of one car at a time, in each 

group of elevators having common lobby, shall return directly at normal car 

speed to the main floor lobby, or to a smoke-free lobby leading most directly 

to the outside. Cars that are out of service are exempt from this requirement. 

The manual return shall be located at the main floor lobby. 

NOTE: Manually operated cars are considered to be in compliance with this 

provision if each car is equipped with an audible or visual alarm to signal the 

operator to return to the designated level. 

(2) Identification of Emergency Elevator. – At least one elevator shall be 

identified as the emergency elevator and shall serve all floor levels. NOTE: 

This elevator will have a manual control in the cab which will override all 

other controls including floor call buttons and door controls. 

(3) Signs in Elevator Lobbies and Elevator Cabs. – Each elevator lobby call 

station on each floor shall have an emergency sign located adjacent to the call 

button and each elevator cab shall have an emergency sign located adjacent to 

the floor status indicator. These required emergency signs shall be readable at 

all times and shall be a minimum of ½ inch high block letters with the words: 

"IN CASE OF FIRE DO NOT USE ELEVATOR – USE THE EXIT 

STAIRS" or other words to this effect. 

(i) Central Alarm Facility Required. – A central alarm facility accessible at all times to 

fire department personnel or attended 24 hours a day, shall be provided and shall contain the 

following: 

(1) Facilities to automatically transmit manual and automatic alarm signals to the 

fire department either directly or through a signal monitoring service. 

(2) Public service telephone. 

(3) Fire detection and alarm systems annunciator panels to indicate the type of 

signal and the floor or zone from which the fire alarm is received. These 

signals shall be both audible and visual with a silence switch for the audible. 

NOTE: Detectors in HVAC systems used for fan shut down need not be 

annunciated. 

(4) Master keys for access from all stairways to all floors. 

(5) One-way voice emergency communications system controls. 

1008.4 – REQUIREMENTS FOR EXISTING CLASS III BUILDINGS. 

All Class III Buildings shall be provided with the following: 

(a) Manual Fire Alarm System. – A manual fire alarm system meeting the requirements 

of Section 1008.3(a). 

(b) Voice Communication System Required. – An approved voice communication 

system or systems operated from the central alarm and control facilities shall be provided and 

shall consist of the following: 



(1) One-Way Voice Communication Public Address System Required. – A 

one-way voice communication system shall be established on a selective or 

general basis which can be heard clearly by all occupants in all elevators, 

elevator lobbies, corridors, and rooms or tenant spaces exceeding 1,000 sq. ft. 

in area. 

NOTE 1: This system shall be designed so that in the event of one circuit or 

speaker being damaged or out of service the remainder of the system shall 

continue to be operable. 

NOTE 2: This system shall include provisions for silencing the fire alarm 

devices when the loud speakers are in use, but only after the fire alarm devices 

have operated initially for not less than 15 seconds. 

(2) Two-way system for use by both fire fighters and occupants at every fifth 

level in stairways and in all elevators. 

(3) Within the stairs at levels not equipped with two-way voice communications, 

signs indicating the location of the nearest two-way device shall be provided. 

NOTE: The one-way and two-way voice communication systems may be 

combined. 

(c) Smoke Detectors Required. – Approved listed smoke detectors shall be installed in 

accordance with Section 1008.3(c) and in addition, such detectors shall terminate at the central 

alarm and control facility and be so designed that it will indicate the fire floor or the zone on the 

fire floor. 

(d) Emergency Electrical Power Supply. – Emergency electrical power supply meeting 

the requirements of Section 1008.3(d) to supply all emergency equipment required by Section 

1008.3(d) shall be provided and in addition, provisions shall be made for automatic transfer to 

emergency power in not more than ten seconds for emergency illumination, emergency lighting 

and emergency communication systems. Provisions shall be provided to transfer power to a 

second designated elevator located in a separate shaft from the primary emergency elevator. Any 

standpipe or sprinkler system serving occupied floor areas 400 feet or more above grade shall be 

provided with on-site generated power or diesel driven pump. 

(e) Special Exit Requirements. – All exits and exitways shall meet the requirements of 

Section 1008.3(e). 

(f) Compartmentation of Institutional Buildings Required. – 

See Section 1008.2(f). 

(g) Protection and Fire Stopping for Vertical Shafts. – Same as Class II buildings. See 

Section 1008.3(g). 

(h) Emergency Elevator Requirements. 

(1) Primary Emergency Elevator. – At least one elevator serving all floors shall 

be identified as the emergency elevator with identification signs both outside 

and inside the elevator and shall be provided with emergency power to meet 

the requirements of Section 1008.3(c). 

NOTE: This elevator will have a manual control in the cab which will 

override all other controls including floor call buttons and door controls. 

(2) Elevator Recall. – Each elevator shall be provided with an approved manual 

return. When actuated, all cars taking a minimum of one car at a time, in each 

group of elevators having common lobby, shall return directly at normal car 

speed to the main floor lobby or to a smoke-free lobby leading most directly 

to the outside. Cars that are out of service are exempt from this requirement. 

The manual return shall be located at the main floor lobby. 



NOTE: Manually operated cars are considered to be in compliance with this 

provision if each car is equipped with an audible or visual alarm to signal the 

operator to return to the designated level. 

(3) Signs in Elevator Lobbies and Elevator Cabs. – Each elevator lobby call 

station on each floor shall have an emergency sign located adjacent to the call 

button and each elevator cab shall have an emergency sign located adjacent to 

the floor status indicator. These required emergency signs shall be readable at 

all times and have a minimum of ½" high block letters with the words: "IN 

CASE OF FIRE, UNLESS OTHERWISE INSTRUCTED, DO NOT USE 

THE ELEVATOR – USE THE EXIT STAIRS" or other words to this effect. 

(4) Machine Room Protection. – When elevator equipment located above the 

hoistway is subject to damage from smoke particulate matter, cable slots 

entering the machine room shall be sleeved beneath the machine room floor to 

inhibit the passage of smoke into the machine room. 

(5) Secondary Emergency Elevator. – At least one elevator located in separate 

shaft from the Primary Emergency Elevator shall be identified as the 

"Secondary Emergency Elevator" with identification signs both outside and 

inside the elevator. It will serve all occupied floors above 250 feet and shall 

have all the same facilities as the primary elevator and will be capable of 

being transferred to the emergency power system. 

NOTE: Emergency power supply can be sized for nonsimultaneous use of the 

primary and secondary emergency elevators. 

(i) Central Alarm and Control Facilities Required. 

(1) A central alarm facility accessible at all times to Fire Department personnel or 

attended 24 hours a day, shall be provided. The facility shall be located on a 

completely sprinklered floor or shall be enclosed in two-hour fire resistive 

construction. Openings are permitted if protected by listed 1½ hour Class 

B-labeled closures or water curtain devices capable of a minimum discharge 

of three gpm per lineal foot of opening. The facility shall contain the 

following: 

(i) Facilities to automatically transmit manual and automatic alarm 

signals to the fire department either directly or through a signal 

monitoring service. 

(ii) Public service telephone. 

(iii) Direct communication to the control facility. 

(iv) Controls for the voice communication systems. 

(v) Fire detection and alarm system annunciator panels to indicate the type 

of signal and the floor or zone from which the fire alarm is received, 

those signals, shall be both audible and visual with a silence switch for 

the audible. 

NOTE:  Detectors in HVAC systems used for fan shut down need not be 

annunciated. 

(2) A control facility (fire department command station) shall be provided at or 

near the fire department response point and shall contain the following: 

(i) Elevator status indicator. 

NOTE:  Not required in buildings where there is a status indicator at the main 

elevator lobby. 

(ii) Master keys for access from all stairways to all floors. 

(iii) Controls for the two-way communication system. 



(iv) Fire detection and alarm system annunciator panels to indicate the type 

of signal and the floor or zone from which the fire alarm is received. 

(v) Direct communication to the central alarm facility. 

(3) The central alarm and control facilities may be combined in a single approved 

location. If combined, the duplication of facilities and the direct 

communication system between the two may be deleted. 

(j) Areas of Refuge Required. – Class III buildings shall be provided with a designated 

"area of refuge" at the 250 ft. level and on at least every eighth floor or fraction thereof above 

that level to be designed so that occupants above the 250 ft. level can enter at all times and be 

safely accommodated in floor areas meeting the following requirements unless the building is 

completely sprinklered: 

(1) Identification and Size. – These areas of refuge shall be identified on the plans 

and in the building as necessary. The area of refuge shall provide not less than 

3 sq. ft. per occupant for the total number of occupants served by the area 

based on the occupancy content calculated by Section 1105. A minimum of 

two percent (2%) of the number of occupants on each floor shall be assumed 

to be handicapped and no less than 16 sq. ft. per handicapped occupant shall 

be provided. Smoke proof stairways meeting the requirements of Section 

1104.2 and pressurized stairways meeting the requirements of Section 

1108.3(e)(2) may be used for ambulatory occupants at the rate of 3 sq. ft. of 

area of treads and landings per person, but in no case shall the stairs count for 

more than one-third of the total occupants. Doors leading to designated areas 

of refuge from stairways or other areas of the building shall not have locking 

hardware or shall be automatically unlocked upon receipt of any manual or 

automatic fire alarm signal. 

(2) Pressurized. – The area of refuge shall be pressurized with 100% fresh air 

utilizing the maximum capacity of existing mechanical building air 

conditioning system without recirculation from other areas or other acceptable 

means of providing fresh air into the area. 

(3) Fire Resistive Separation. – Walls, partitions, floor assemblies and roof 

assemblies separating the area of refuge from the remainder of the building 

shall be noncombustible and have a fire resistance rating of not less than one 

hour. Duct penetrations shall be protected as required for penetrations of 

shafts. Metallic piping and metallic conduit may penetrate or pass through the 

separation only if the openings around the piping or conduit are sealed on 

each side of the penetrations with impervious noncombustible materials to 

prevent the transfer of smoke or combustion gases from one side of the 

separation to the other. The fire door serving as a horizontal exit between 

compartments shall be so installed, fitted and gasketed to provide a barrier to 

the passage of smoke. 

(4) Access Corridors. – Any corridor leading to each designated area of refuge 

shall be protected as required by Sections 1104 and 702. The capacity of an 

access corridor leading to an area of refuge shall be based on 150 persons per 

unit width as defined in Section 1105.2. An access corridor may not be less 

than 44 inches in width. The width shall be determined by the occupant 

content of the most densely populated floor served. Corridors with one-hour 

fire resistive separation may be utilized for area of refuge at the rate of three 

sq. ft. per ambulatory occupant provided a minimum of one cubic ft. per 



minute of outside air per square foot of floor area is introduced by the air 

conditioning system. 

(5) Penetrations. – The continuity of the fire resistance at the juncture of exterior 

walls and floors must be maintained. 

(k) Smoke Venting. – Smoke venting shall be accomplished by one of the following 

methods in nonsprinklered buildings: 

(1) In a nonsprinklered building, the heating, ventilating and air conditioning 

system shall be arranged to exhaust the floor of alarm origin at its maximum 

exhausting capacity without recirculating air from the floor of alarm origin to 

any other floor. The system may be arranged to accomplish this either 

automatically or manually. If the air conditioning system is also used to 

pressurize the areas of refuge, this function shall not be compromised by using 

the system for smoke removal. 

(2) Venting facilities shall be provided at the rate of 20 square feet per 100 lineal 

feet or 10 square feet per 50 lineal feet of exterior wall in each story and 

distributed around the perimeter at not more than 50 or 100 foot intervals 

openable from within the fire floor. Such panels and their controls shall be 

clearly identified. 

(3) Any combination of the above two methods or other approved designs which 

will produce equivalent results and which is acceptable to the building 

official. 

(l) Fire Protection of Electrical Conductors. – New electrical conductors furnishing 

power for pressurization fans for stairways, power for emergency elevators and fire pumps 

required by Section 1008.4(d) shall be protected by a two-hour fire rated horizontal or vertical 

enclosure or structural element which does not contain any combustible materials. Such 

protection shall begin at the source of the electrical power and extend to the floor level on which 

the emergency equipment is located. It shall also extend to the emergency equipment to the 

extent that the construction of the building components on that floor permits. New electrical 

conductors in metal raceways located within a two-hour fire rated assembly without any 

combustible therein are exempt from this requirement. 

(m) Automatic Sprinkler Systems Required. 

(1) All areas which are classified as Group M-mercantile and Group H-hazardous 

shall be completely protected with an automatic sprinkler system. 

(2) All areas used for commercial or institutional food preparation and storage 

facilities adjacent thereto shall be provided with an automatic sprinkler 

system. 

(3) An area used for storage or handling of hazardous substances shall be 

provided with an automatic sprinkler system. 

(4) All laboratories and vocational shops in Group E, Educational shall be 

provided with an automatic sprinkler system. 

(5) Sprinkler systems shall be in strict accordance with NFPA No. 13 and the 

following requirements: 

The sprinkler system must be equipped with a water flow and supervisory 

signal system that will transmit automatically a water flow signal directly to 

the fire department or to an independent signal monitoring service satisfactory 

to the fire department.  

(j) Subsection (i) of this section does not apply to business occupancy buildings as 

defined in the North Carolina State Building Code except that evacuation plans as required on 

page 8, lines 2 through 16 [Section 1008, footnote following subsection (h)], and smoke 



detectors as required for Class I Buildings as required by Section 1008.2, page 11, lines 5 

through 21 [Section 1008.2, subdivision (c)(1)]; Class II Buildings as required by Section 

1008.3, page 17, lines 17 through 28 and page 18, lines 1 through 10 [Section 1008.3, 

subsections (c) and (d)]; and Class III Buildings, as required by Section 1008.4, lines 21 through 

25 [Section 1008.4, subsection (c)] shall not be exempted from operation of this act as applied to 

business occupancy buildings, except that the Council shall adopt rules that allow a business 

occupancy building built prior to 1953 to have a single exit to remain if the building complies 

with the Building Code on or before December 31, 2006. 

(j1) A nonbusiness occupancy building built prior to the adoption of the 1953 Building 

Code that is not in compliance with Section 402.1.3.5 of Volume IX of the Building Code or 

Section 3407.2.2 of Volume I of the Building Code must comply with the applicable sections by 

December 31, 2006. 

(k) For purposes of use in the Code, the term "Family Care Home" shall mean an adult 

care home having two to six residents. 

(l) When any question arises as to any provision of the Code, judicial notice shall be 

taken of that provision of the Code.  (1957, c. 1138; 1969, c. 567; c. 1229, ss. 2-6; 1971, c. 1100, 

ss. 1, 2; 1973, c. 476, ss. 84, 128, 138, 152; c. 507, s. 5; 1981, c. 677, s. 3; c. 713, ss. 1, 2; 1981 

(Reg. Sess., 1982), c. 1282, s. 20.2D; c. 1348, s. 1; 1983, c. 614, s. 3; 1985, c. 576, s. 1; c. 622, s. 

2; c. 666, s. 39; 1989, c. 25, s. 2; c. 681, ss. 2, 3, 9, 10, 18, 19; c. 727, ss. 157, 158; 1991 (Reg. 

Sess., 1992), c. 895, s. 1; 1993, c. 329, ss. 1, 3; c. 539, s. 1009; 1994, Ex. Sess., c. 24, s. 14(c); 

1995, c. 111, s. 1; c. 242, s. 1; c. 507, s. 27.8(r); c. 535, s. 30; 1997-26, ss. 1-3, 5; 1997-443, ss. 

11A.93, 11A.94, 11A.118(a), 11A.119(a); 1998-57, s. 2; 1998-172, s. 1; 1998-202, s. 4(u); 

1999-456, s. 40; 2000-137, s. 4(x); 2000-140, s. 93.1(a); 2001-141, ss. 1, 2, 3, 4; 2001-421, ss. 

1.1, 1.2, 1.5; 2001-424, s. 12.2(b); 2002-144, s. 5; 2003-221, s. 6; 2003-284, s. 22.2; 2004-124, 

ss. 21.1, 21.2; 2005-205, s. 6; 2007-182, ss. 1, 2; 2007-529, s. 1; 2007-542, s. 1; 2008-176, s. 2; 

2008-219, s. 1; 2009-79, s. 1(a)-(c); 2009-243, s. 1; 2009-245, s. 1; 2009-532, s. 1; 2009-570, s. 

18.) 
 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 425.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

It is not clear what the sentence "The state agency having jurisdiction shall classify the facility, small 

nonambulatory care facility or large residential facility" means. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 Building Code 1008.1.9.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In 2.3, it is not clear what would amount to "due cause" for the revocation of the use of a key-operated 

locking device. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 Building Code G101.4 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

This provision is not a complete sentence and does not make sense as written. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 1704.1.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 1704.1.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 1807.2.4 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 1807.2.5 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 1810.3.5.2.5 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function as this 

rule does in 5. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 2210.3.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

It is also not clear what is meant by "accepted engineering practice." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 2210.3.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 2303.4.1.4 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

This rule is also not a complete sentence and is meaningless as written. 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 2303.4.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3603.6 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

It is not clear what is meant by "current coastal engineering practice." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3604.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3604.2 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3604.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3606.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

It is not clear what is meant by "accepted engineering practice." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3606.7 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Building Code 3607.2 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

It is not clear what "other materials" are "suitable" or what "other support" is "suitable." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Fuel Gas Code – Chapter 2 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally 

recognized." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Mechanical Code – Chapter 2 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally 

recognized." 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Plumbing Code 607.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

It is not clear how one is to determine what is an adequate source of hot water for each family unit to meet 

minimum basic requirements for health, sanitation and personal hygiene. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Plumbing Code 701.4 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

This rule regulates the use of a plumbing system rather than the construction.  There is no authority cited 

for the Building Code Council to regulate the use of plumbing systems as opposed to the installation of 

them. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Plumbing Code 803.5 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

 X Lack of statutory authority 

 Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

"Registered design professional" is defined as an individual who is registered or licensed to practice a 

design profession as defined by statutory requirements.  There is no authority cited for the Building Code 

Council to set requirements for when a professional license is required to perform any function. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ROBERT A. BRYAN, JR. 
COMMISSION COUNSEL 
 

 



 

RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Fire Code – Chapter 2 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally 

recognized." 
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RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Fire Code 1008.1.9.3 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In 2.3, it is not clear what would constitute "due cause." 
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RRC STAFF OPINION 

 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON 

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR 

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

AGENCY: BUILDING CODE COUNCIL 

RULE CITATION: 2012 NC Fire Code 2206.2.3.1 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

  Lack of statutory authority 

X Unclear or ambiguous 

   Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

COMMENT:  

In 7, it is not clear when the fire code official will require vehicle impact protection. 
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