RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF EXAMINERS FOR ELECTRICAL CONTRACTORS
RULE CITATION: 21 NCAC 18B .0308
RECOMMENDED ACTION:

Approve, but note staff's comment

X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Failure to comply with the APA
Extend the period of review

COMMENT:

There is no authority cited for the Board to adopt a rule establishing when a licensee must obtain a permit
from a board Code Enforcement official or when one must request an inspection. The rule appears to be
an attempt to implement G.S. 153A-357 and 160A-417. The Board has cited no authority for it to adopt
rules to implement these statutes.

In (2), it is not clear what would be considered "substantial completion."

ROBERT A. BRYAN, JR.
COMMISSION COUNSEL



§ 87-42. Duties and powers of Board.

In order to protect the life, health and property of the public, the State Board of Examiners of
Electrical Contractors shall provide for the written examination of all applicants for certification
as a qualified individual, as defined in G.S. 87-41.1. The Board shall receive all applications for
certification as a qualified individual and all applications for licenses to be issued under this
Article, shall examine all applicants to determine that each has met the requirements for
certification and shall discharge all duties enumerated in this Article. Applicants for certification
as a qualified individual must be at least 18 years of age and shall be required to demonstrate to
the satisfaction of the Board their good character and adequate technical and practical knowledge
concerning the safe and proper installation of electrical work and equipment. The examination to
be given for this purpose shall include, but not be limited to, the appropriate provisions of the
National Electrical Code as incorporated in the North Carolina State Building Code, the analysis
of electrical plans and specifications, estimating of electrical installations, and the fundamentals
of the installation of electrical work and equipment. Certification of qualified individuals shall be
issued in the same classifications as provided in this Article for license classifications. The Board
shall prescribe the standards of knowledge, experience and proficiency to be required of
qualified individuals, which may vary for the various license classifications. The Board shall
issue certifications and licenses to all applicants meeting the requirements of this Article and of
the Board upon the receipt of the fees prescribed by G.S. 87-44. The Board shall have power to
make rules and regulations necessary to the performance of its duties and for the effective
implementation of the provisions of this Article. The Board shall have the power to administer
oaths and issue subpoenas requiring the attendance of persons and the production of papers and
records before the Board in any hearing, investigation, or proceeding conducted by it. Members
of the Board's staff or the sheriff or other appropriate official of any county of this State shall
serve all notices, subpoenas, and other papers given to them by the Chairman for service in the
same manner as process issued by any court of record. Any person who neglects or refuses to
obey a subpoena issued by the Board shall be guilty of a Class 1 misdemeanor. The Board shall
have the power to acquire, rent, encumber, alienate, and otherwise deal with real property in the
same manner as a private person or corporation, subject only to approval of the Governor and the
Council of State. Collateral pledged by the Board for an encumbrance is limited to the assets,
income, and revenues of the Board. The Board shall keep minutes of all its proceedings and shall
keep an accurate record of receipts and disbursements which shall be audited at the close of each
fiscal year by a certified public accountant, and the audit report shall be filed with the State of
North Carolina in accordance with Chapter 93B of the General Statutes. (1937, c. 87, s. 4; 1969,
c. 669, s. 1; 1989, c. 709, s. 3; 1993, c. 539, s. 605; 1994, EX. Sess., c. 24, s. 14(c); 2001-159, s.
1)

8 87-43. Electrical contracting defined; licenses.

Electrical contracting shall be defined as engaging or offering to engage in the business of
installing, maintaining, altering or repairing any electric work, wiring, devices, appliances or
equipment. No person, partnership, firm or corporation shall engage, or offer to engage, in the
business of electrical contracting within the State of North Carolina without having received a
license in the applicable classification described in G.S. 87-43.3 from the State Board of
Examiners of Electrical Contractors in compliance with the provisions of this Article, regardless
of whether the offer was made or the work was performed by a qualified individual as defined in
G.S. 87-41.1. In each separate place of business operated by an electrical contractor at least one
listed qualified individual shall be regularly on active duty and shall have the specific duty and
authority to supervise and direct all electrical wiring or electrical installation work done or made



by such separate place of business. Every person, partnership, firm or corporation engaging in
the business of electrical contracting shall display a current certificate of license in his principal
place of business and in each branch place of business which he operates. Licenses issued
hereunder shall be signed by the chairman and the secretary-treasurer of the Board, under the
seal of the Board. A registry of all licenses issued to electrical contractors shall be kept by the
secretary-treasurer of the Board, and said registry shall be open for public inspection during
ordinary business hours. (1937, c. 87, s. 5; 1951, c. 650, ss. 1-2 1/2; 1953, c. 595; 1961, c. 1165;
1969, c. 669, s. 1; 1989, c. 709, s. 4.)

8 87-46. Responsibility of licensee; nonliability of Board.

Nothing in this Article shall relieve the holder or holders of licenses issued under the
provisions hereof from complying with the building or electrical codes or statutes or ordinances
of the State of North Carolina, or of any county or municipality thereof now in force or hereafter
enacted. Nothing in this Article shall be construed as relieving the holder of any license issued
hereunder from responsibility or liability for negligent acts on the part of such holder in
connection with electrical contracting work; nor shall the State Board of Examiners of Electrical
Contractors be accountable in damages, or otherwise for the negligent act or acts of any holder of
such license. (1937, c. 87, s. 12; 1969, c. 669, s. 1.)

§ 153A-357. Permits.

@ No person may commence or proceed with any of the following without first
securing from the inspection department with jurisdiction over the site of the work each permit
required by the State Building Code and any other State or local law or local ordinance or
regulation applicable to the work:

1) The construction, reconstruction, alteration, repair, movement to another site,
removal, or demolition of any building.

2 The installation, extension, or general repair of any plumbing system except
that in any one- or two-family dwelling unit a permit shall not be required for
the connection of a water heater that is being replaced, provided that the work
is performed by a person licensed under G.S. 87-21, who personally examines
the work at completion and ensures that a leak test has been performed on the
gas piping, and provided the energy use rate or thermal input is not greater
than that of the water heater which is being replaced, there is no change in
fuel, energy source, location, capacity, or routing or sizing of venting and
piping, and the replacement is installed in accordance with the current edition
of the State Building Code.

3) The installation, extension, alteration, or general repair of any heating or
cooling equipment system.
4) The installation, extension, alteration, or general repair of any electrical

wiring, devices, appliances, or equipment except that in any one- or two-
family dwelling unit a permit shall not be required for repair or replacement of
electrical lighting fixtures or devices, such as receptacles and lighting
switches, or for the connection of an existing branch circuit to an electric
water heater that is being replaced, provided that all of the following
requirements are met:
a. With respect to electric water heaters, the replacement water heater is
placed in the same location and is of the same or less capacity and
electrical rating as the original.



b. With respect to electrical lighting fixtures and devices, the replacement
is with a fixture or device having the same voltage and the same or less

amperage.
C. The work is performed by a person licensed under G.S. 87-43.
d. The repair or replacement installation meets the current edition of the

State Building Code, including the State Electrical Code.

A permit shall be in writing and shall contain a provision that the work done shall comply with
the State Building Code and all other applicable State and local laws and local ordinances and
regulations. Nothing in this section shall require a county to review and approve residential
building plans submitted to the county pursuant to Section R-110 of Volume VII of the North
Carolina State Building Code; provided that the county may review and approve such residential
building plans as it deems necessary. No permit may be issued unless the plans and
specifications are identified by the name and address of the author thereof; and if the General
Statutes of North Carolina require that plans for certain types of work be prepared only by a
registered architect or registered engineer, no permit may be issued unless the plans and
specifications bear the North Carolina seal of a registered architect or of a registered engineer. If
a provision of the General Statutes of North Carolina or of any ordinance requires that work be
done by a licensed specialty contractor of any kind, no permit for the work may be issued unless
the work is to be performed by such a duly licensed contractor. No permit issued under Articles 9
or 9C of G.S. Chapter 143 shall be required for any construction, installation, repair,
replacement, or alteration costing five thousand dollars ($5,000) or less in any single-family
residence or farm building unless the work involves: the addition, repair or replacement of load
bearing structures; the addition (excluding replacement of same size and capacity) or change in
the design of plumbing; the addition, replacement or change in the design of heating, air
conditioning, or electrical wiring, devices, appliances, or equipment; the use of materials not
permitted by the North Carolina Uniform Residential Building Code; or the addition (excluding
replacement of like grade of fire resistance) of roofing. Violation of this section constitutes a
Class 1 misdemeanor.

(b) No permit shall be issued pursuant to subsection (a) for any land-disturbing activity,
as defined in G.S. 113A-52(6), for any activity covered by G.S. 113A-57, unless an erosion and
sedimentation control plan has been approved by the Sedimentation Pollution Control
Commission pursuant to G.S. 113A-54(d)(4) or by a local government pursuant to G.S. 113A-61
for the site of the activity or a tract of land including the site of the activity.

(© (1) A county may by ordinance provide that a permit may not be issued under
subsection (a) of this section to a person who owes delinquent property taxes,
determined under G.S. 105-360, on property owned by the person. Such
ordinance may provide that a building permit may be issued to a person
protesting the assessment or collection of property taxes.

(2 This subsection applies to Alexander, Alleghany, Anson, Bertie, Catawba,
Chowan, Currituck, Davie, Gates, Greene, Lenoir, Lincoln, Iredell, Stokes,
Surry, Tyrrell, Wayne, and Yadkin Counties only.

(d) No permit shall be issued pursuant to subsection (a) of this section for any land-
disturbing activity that is subject to, but does not comply with, the requirements of G.S. 113A-
71. (1969, c. 1066, s. 1; 1973, c. 822, s. 1; 1981, c. 677, s. 2; 1983, c. 377, s. 2; €. 614, s. 2; 1987
(Reg. Sess., 1988), c. 1000, s. 1; 1993, c. 539, s. 1065; 1994, EX. Sess., c. 24, s. 14(c); 1993
(Reg. Sess., 1994), c. 741, s. 1; 2002-165, s. 2.19; 2005-433, s. 3; 2006-150, s. 2; 2007-58, s. 1;
2008-198, s. 8(c); 2009-117, s. 1; 2009-532, s. 2; 2010-30, s. 3.)



§ 160A-417. Permits.

@ No person shall commence or proceed with any of the following without first
securing from the inspection department with jurisdiction over the site of the work any and all
permits required by the State Building Code and any other State or local laws applicable to the
work:

1) The construction, reconstruction, alteration, repair, movement to another site,
removal, or demolition of any building or structure.

2 The installation, extension, or general repair of any plumbing system except
that in any one- or two-family dwelling unit a permit shall not be required for
the connection of a water heater that is being replaced, provided that the work
is performed by a person licensed under G.S. 87-21, who personally examines
the work at completion and ensures that a leak test has been performed on the
gas piping, and provided the energy use rate or thermal input is not greater
than that of the water heater which is being replaced, there is no change in
fuel, energy source, location, capacity, or routing or sizing of venting and
piping, and the replacement is installed in accordance with the current edition
of the State Building Code.

3) The installation, extension, alteration, or general repair of any heating or
cooling equipment system.
4) The installation, extension, alteration, or general repair of any electrical

wiring, devices, appliances, or equipment except that in any one- or two-
family dwelling unit a permit shall not be required for repair or replacement of
electrical lighting fixtures or devices, such as receptacles and lighting
switches, or for the connection of an existing branch circuit to an electric
water heater that is being replaced, provided that all of the following
requirements are met:
a. With respect to electric water heaters, the replacement water heater is
placed in the same location and is of the same or less capacity and
electrical rating as the original.

b. With respect to electrical lighting fixtures and devices, the replacement
is with a fixture or device having the same voltage and the same or less
amperage.

C. The work is performed by a person licensed under G.S. 87-43.

d. The repair or replacement installation meets the current edition of the

State Building Code, including the State Electrical Code.

A permit shall be in writing and shall contain a provision that the work done shall comply
with the State Building Code and all other applicable State and local laws. Nothing in this
section shall require a city to review and approve residential building plans submitted to the city
pursuant to Section R-110 of Volume VII of the North Carolina State Building Code; provided
that the city may review and approve such residential building plans as it deems necessary. No
permits shall be issued unless the plans and specifications are identified by the name and address
of the author thereof, and if the General Statutes of North Carolina require that plans for certain
types of work be prepared only by a registered architect or registered engineer, no permit shall be
issued unless the plans and specifications bear the North Carolina seal of a registered architect or
of a registered engineer. When any provision of the General Statutes of North Carolina or of any
ordinance requires that work be done by a licensed specialty contractor of any kind, no permit
for the work shall be issued unless the work is to be performed by such a duly licensed
contractor. No permit issued under Articles 9 or 9C of Chapter 143 shall be required for any



construction, installation, repair, replacement, or alteration costing five thousand dollars ($5,000)
or less in any single family residence or farm building unless the work involves: the addition,
repair or replacement of load bearing structures; the addition (excluding replacement of same
size and capacity) or change in the design of plumbing; the addition, replacement or change in
the design of heating, air conditioning, or electrical wiring, devices, appliances, or equipment;
the use of materials not permitted by the North Carolina Uniform Residential Building Code; or
the addition (excluding replacement of like grade of fire resistance) of roofing. Violation of this
section shall constitute a Class 1 misdemeanor.

(b) No permit shall be issued pursuant to subsection (a) for any land-disturbing activity,
as defined in G.S. 113A-52(6), for any activity covered by G.S. 113A-57, unless an erosion and
sedimentation control plan has been approved by the Sedimentation Pollution Control
Commission pursuant to G.S. 113A-54(d)(4) or by a local government pursuant to G.S. 113A-61
for the site of the activity or a tract of land including the site of the activity.

(c) No permit shall be issued pursuant to subsection (a) of this section for any land-
disturbing activity that is subject to, but does not comply with, the requirements of G.S. 113A-
71. (1905, c. 506, s. 26; Rev., s. 2986; 1915, c. 192, s. 3; C.S., s. 2748; 1957, c. 817; 1969, c.
1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 65; 1981, c. 677, s. 1; 1983, c. 377, s. 3; c. 614, s. 1,
1987 (Reg. Sess., 1988), c. 1000, s. 2; 1993, c. 539, s. 1090; 1994, Ex. Sess., c. 24, s. 14(c); 1993
(Reg. Sess., 1994), c. 741, s. 2; 2002-165, s. 2.20; 2008-198, s. 8(d); 2009-532, s. 3.)



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF EXAMINERS FOR ELECTRICAL CONTRACTORS
RULE CITATION: 21 NCAC 18B .1102
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
X Unnecessary
Failure to comply with the APA
Extend the period of review

COMMENT:

In (@), it is not clear what constitutes "good cause." Other than the use of "good cause," it is not clear how
the added sentence differs from Paragraph (e) and thus is necessary.

ROBERT A. BRYAN, JR.
COMMISSION COUNSEL



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF EXAMINERS FOR ELECTRICAL CONTRACTORS
RULE CITATION: 21 NCAC 18B .1103
RECOMMENDED ACTION:

Approve, but note staff's comment

X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
X Unnecessary

Failure to comply with the APA

Extend the period of review
COMMENT:
There is no authority cited for the Board to set occupational requirements for instructors.

In (@), it is not clear what constitutes "good cause.”" Other than the use of "good cause," it is not clear how
the added sentence differs from Paragraph (e) and thus is necessary.

ROBERT A. BRYAN, JR.
COMMISSION COUNSEL



8 87-42. Duties and powers of Board.

In order to protect the life, health and property of the public, the State Board of Examiners of
Electrical Contractors shall provide for the written examination of all applicants for certification
as a qualified individual, as defined in G.S. 87-41.1. The Board shall receive all applications for
certification as a qualified individual and all applications for licenses to be issued under this
Article, shall examine all applicants to determine that each has met the requirements for
certification and shall discharge all duties enumerated in this Article. Applicants for certification
as a qualified individual must be at least 18 years of age and shall be required to demonstrate to
the satisfaction of the Board their good character and adequate technical and practical knowledge
concerning the safe and proper installation of electrical work and equipment. The examination to
be given for this purpose shall include, but not be limited to, the appropriate provisions of the
National Electrical Code as incorporated in the North Carolina State Building Code, the analysis
of electrical plans and specifications, estimating of electrical installations, and the fundamentals
of the installation of electrical work and equipment. Certification of qualified individuals shall be
issued in the same classifications as provided in this Article for license classifications. The Board
shall prescribe the standards of knowledge, experience and proficiency to be required of
qualified individuals, which may vary for the various license classifications. The Board shall
issue certifications and licenses to all applicants meeting the requirements of this Article and of
the Board upon the receipt of the fees prescribed by G.S. 87-44. The Board shall have power to
make rules and regulations necessary to the performance of its duties and for the effective
implementation of the provisions of this Article. The Board shall have the power to administer
oaths and issue subpoenas requiring the attendance of persons and the production of papers and
records before the Board in any hearing, investigation, or proceeding conducted by it. Members
of the Board's staff or the sheriff or other appropriate official of any county of this State shall
serve all notices, subpoenas, and other papers given to them by the Chairman for service in the
same manner as process issued by any court of record. Any person who neglects or refuses to
obey a subpoena issued by the Board shall be guilty of a Class 1 misdemeanor. The Board shall
have the power to acquire, rent, encumber, alienate, and otherwise deal with real property in the
same manner as a private person or corporation, subject only to approval of the Governor and the
Council of State. Collateral pledged by the Board for an encumbrance is limited to the assets,
income, and revenues of the Board. The Board shall keep minutes of all its proceedings and shall
keep an accurate record of receipts and disbursements which shall be audited at the close of each
fiscal year by a certified public accountant, and the audit report shall be filed with the State of
North Carolina in accordance with Chapter 93B of the General Statutes. (1937, c. 87, s. 4; 1969,
C. 669, s. 1; 1989, c. 709, s. 3; 1993, c. 539, s. 605; 1994, EX. Sess., C. 24, s. 14(c); 2001-159, s.
1)

§ 87-44.1. Continuing education courses required.

Beginning July 1, 1991, the Board may require as prerequisite to the annual renewal of a
license that every listed qualified individual complete continuing education courses in subjects
relating to electrical contracting to assure the safe and proper installation of electrical work and
equipment in order to protect the life, health, and property of the public. The listed qualified
individual shall complete, during the 12 months immediately preceding license renewal, a
specific number of hours of continuing education courses approved by the Board prior to
enrollment. The Board shall not require more than 10 hours of continuing education courses per
12 months and such continuing education courses shall include those taught at a community
college as approved by the Board. The listed qualified individual may accumulate and carry
forward not more than two additional years of the annual continuing education requirement.



Attendance at any course or courses of continuing education shall be certified to the Board on a
form provided by the Board and shall be submitted at the time the licensee makes application to
the Board for its license renewal and payment of its license renewal fee. This continuing
education requirement may be waived by the Board in cases of certified illness or undue
hardship as provided for in the Rules of the Board. (1989, c. 709, s. 8.)



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: PERFUSION ADVISORY COMMITTEE
RULE CITATION: 21 NCAC 32V .0103
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
X Failure to comply with the APA
Extend the period of review

COMMENT:

The wrong agency proposed this rule. The rule was published in the Register as a rule of the Medical
Board. G.S. 90-685 gives rulemaking authority to the Perfusion Advisory Committee. The Medical
Board does have approval authority pursuant to G.S. 90-682.1. Four of the seven members of the
Committee are appointed by the Board. But the correct agency did not give notice of amendment as
required by the Administrative Procedure Act (APA). As such it does not appear that the Committee has
complied with the APA.

There is no authority cited for (a)(3) that requires proof of an applicant's ability to work lawfully in the
United States as a prerequisite for licensure. G.S. 90-686 sets the requirements for licensure and G.S. 90-
691 sets out reasons the Committee can deny a license. There is no authority cited for the Committee to
set any additional requirements.

ROBERT A. BRYAN, JR.
COMMISSION COUNSEL



§ 90-682. Definitions.
The following definitions apply in this Article:

1)

()
(3)

(4)
()
(6)

(7)

Certified clinical perfusionist. — A person who has successfully completed the
examination process and has been issued a certificate by the American Board
of Cardiovascular Perfusion or its successor organization.

Committee. — The Perfusionist Advisory Committee of the North Carolina
Medical Board.

Extracorporeal circulation. — The diversion of a patient's blood through a
heart-lung machine or a similar device that assumes the functions of the
patient's heart, lungs, kidneys, liver, or other organs.

Licensee. — A person who has been issued a license to practice perfusion
under this Article.

Medical Board. — The North Carolina Medical Board, as established under
Acrticle 1 of this Chapter.

Perfusion protocols. — Perfusion-related policies and protocols developed or
approved by a licensed health care facility or a physician through
collaboration with administrators, licensed perfusionists, and other health care
professionals.

Practice of perfusion. — The performing of functions, under the supervision of
a licensed physician, necessary for the support, treatment, measurement, or
supplementation of the cardiovascular, circulatory, and respiratory systems or
other organs, or a combination of those functions, and the ensuring of safe
management of physiological function by monitoring and analyzing the
parameters of the systems during any medical situation where it is necessary
to support or replace the patient's cardiopulmonary or circulatory function.
The term also includes the use of extracorporeal circulation, long-term
cardiopulmonary support techniques, including extracorporeal carbon-dioxide
removal and extracorporeal membrane oxygenation, and associated
therapeutic and diagnostic technologies; counterpulsation, ventricular
assistance, autotransfusion, blood conservation techniques, myocardial and
organ preservation, extracorporeal life support, and isolated limb perfusion;
the use of techniques involving blood management, advanced life support, and
other related functions; and, in the performance of the acts described in this
subdivision, (i) the administration of pharmacological and therapeutic agents,
blood products, or anesthetic agents through the extracorporeal circuit or
through an intravenous line as ordered by a physician; (ii) the performance
and use of anticoagulation monitoring and analysis, physiologic monitoring
and analysis, blood gas and chemistry monitoring and analysis, hematological
monitoring and analysis, hypothermia, hyperthermia, hemoconcentration and
hemodilution, and hemodialysis in conjunction with perfusion service; and
(iii) the observation of signs and symptoms related to perfusion services, the
determination of whether the signs and symptoms exhibit abnormal
characteristics, and the implementation of appropriate reporting, perfusion
protocols, or changes in or the initiation of emergency procedures. (2005-267,
s. 1; 2007-525, 5. 5.)



8 90-682.1. Medical Board approval required.

@ The Committee shall report to the Medical Board all actions taken by the Committee
pursuant to this Article, except for actions taken by the Committee pursuant to G.S. 90-684. No
action by the Committee is effective unless the action is approved by the Medical Board. The
Medical Board may also rescind or supersede, in whole or in part, any action taken by the
Committee in carrying out the provisions of this Article, except for actions taken by the
Committee pursuant to G.S. 90-684. In rescinding or superseding an action by the Committee,
the Board may remand the matter back to the Committee with instructions to perform some act
consistent with this Article or Article 1 of Chapter 90. Members of the Medical Board may be
selected by the President of the Board to participate in the matter that is the subject of the Order
remanding the matter back to the Committee.

(b) The Board may waive any requirements of this Article consistent with G.S. 90-12.5.
(2005-267, s. 1; 2007-346, s. 7; 2007-525, s. 6.)

§ 90-684. Perfusion Advisory Committee.

@ Composition and Terms. — The North Carolina Perfusion Advisory Committee is
created. The Committee shall consist of seven members who shall serve staggered terms. The
initial Committee members shall be selected on or before October 1, 2005, as follows:

1) The North Carolina Medical Board shall appoint three licensed perfusionists,
two of whom shall serve a term of three years and one of whom shall serve a
term of two years.

2 The North Carolina Medical Board shall appoint one physician who is
licensed under Article 1 of Chapter 90 of the General Statutes and is a
cardiothoracic surgeon or a cardiovascular anesthesiologist, who shall serve a
term of two years.

3) The North Carolina Hospital Association shall appoint two hospital
administrators, one of whom shall serve a term of two years and one of whom
shall serve a one-year term.

4) The Governor shall appoint one public member who shall serve a one-year
term.

Upon the expiration of the terms of the initial Committee members, members shall be
appointed by the appointing authorities designated in subdivisions (1) through (4) of this
subsection for a term of three years and shall serve until a successor is appointed. No member
may serve more than two consecutive full terms.

(b) Qualifications. — Members of the Committee shall be citizens of the United States
and residents of this State. The perfusionist members shall hold current licenses from the
Committee and shall remain in good standing with the Committee during their terms. Public
members of the Committee shall not be: (i) trained or experienced in the practice of perfusion,
(if) an agent or employee of a person engaged in the practice of perfusion, (iii) a health care
professional licensed under this Chapter or a person enrolled in a program to become a licensed
health care professional, (iv) an agent or employee of a health care institution, a health care
insurer, or a health care professional school, (v) a member of an allied health profession or a
person enrolled in a program to become a member of an allied health profession, or (vi) a spouse
of an individual who may not serve as a public member of the Committee.

(©) Vacancies. — Any vacancy shall be filled by the authority originally filling that
position. Appointees to fill vacancies shall serve the remainder of the unexpired term and until
their successors have been duly appointed and qualified.



(d) Removal. — The Committee may remove any of its members for neglect of duty,
incompetence, or unprofessional conduct. A member subject to disciplinary proceedings in his or
her capacity as a licensed perfusionist shall be disqualified from participating in the official
business of the Committee until the charges have been resolved.

(e) Compensation. — Each member of the Committee shall receive per diem and
reimbursement for travel and subsistence as provided in G.S. 93B-5.

()] Officers. — The officers of the Committee shall be a chair, a vice-chair, and other
officers deemed necessary by the Committee to carry out the purposes of this Article. All officers
shall be elected annually by the Committee for two-year terms and shall serve until their
successors are elected and qualified. The chair of the Committee shall be a licensed perfusionist.

(9) Meetings. — The Committee shall hold its first meeting within 30 days after the
appointment of its members and shall hold at least two meetings each year to conduct business
and to review the standards and rules previously adopted by the Committee. The Committee
shall establish the procedures for calling, holding, and conducting regular and special meetings.
A majority of Committee members constitutes a quorum.

(h) Qualified Immunity. — The Committee and its members and staff shall not be held
liable in any civil or criminal proceeding for exercising, in good faith, the powers and duties
authorized by law. A person, partnership, firm, corporation, association, authority, or other entity
acting in good faith without fraud or malice shall be immune from civil liability for (i) reporting,
investigating, or providing an expert medical opinion to the Committee regarding the acts and
omissions of a licensee or applicant that violates the provisions of G.S. 90-691(a) or any other
provision of law relating to the fitness of a licensee or applicant to practice perfusion and (ii)
initiating or conducting proceedings against a licensee or applicant if a complaint is made or
action is taken in good faith without fraud or malice. A person shall not be held liable in any civil
proceeding for testifying before the Committee in good faith and without fraud or malice in any
proceeding involving a violation of G.S. 90-961(a) or any other law relating to the fitness of an
applicant or licensee to practice perfusion, or for making a recommendation to the Committee in
the nature of peer review, in good faith and without fraud and malice. (2005-267, s. 1; 2007-525,
s.7)



§ 90-685. Powers of the Committee.
The Committee shall have the power and duty to:

(1)
(2)
©)

(4)

(42)
(5)
(6)

(7)

(8)
(9)
(10)
(11)
(12)
(13)

(14)

(15)

(16)

Administer this Article.

Issue interpretations of this Acrticle.

Adopt, amend, or repeal rules as may be necessary to carry out the provisions
of this Article.

Employ and fix the compensation of personnel that the Committee determines
is necessary to carry into effect the provisions of this Article and incur other
expenses necessary to effectuate this Article.

Establish the standards for qualifications and fitness of applicants for
licensure, provisional licensure, licensure renewal, and reciprocal licensure.

Determine the qualifications and fitness of applicants for licensure,
provisional licensure, licensure renewal, and reciprocal licensure.

Issue, renew, deny, suspend, or revoke licenses, order probation, issue
reprimands, and carry out any other disciplinary actions authorized by this
Article.

Set fees for licensure, provisional licensure, reciprocal licensure, licensure
renewal, and other services deemed necessary to carry out the purposes of this
Article.

Establish continuing education requirements for licensees.
Establish a code of ethics for licensees.

Maintain a current list of all persons who have been licensed under this
Article.

Conduct investigations for the purpose of determining whether violations of
this Article or grounds for disciplining licensees exist.

Maintain a record of all proceedings and make available to all licensees and
other concerned parties an annual report of all Committee action.

Adopt a seal containing the name of the Committee for use on all official
documents and reports issued by the Committee.

Summon and issue subpoenas for the appearance of any witnesses deemed
necessary to testify concerning any matter to be heard before or inquired into
by the Committee.

Order that any patient records, documents, or other material concerning any
matter to be heard before or inquired into by the Committee shall be produced
before the Committee or made available for inspection, notwithstanding any
other provisions of law providing for the application of any physician-patient
privilege with respect to such records, documents, or other material. The
Committee shall withhold from public disclosure the identity of a patient,
including information relating to dates and places of treatment, or any other
information that would tend to identify the patient, unless the patient or the
representative of the patient expressly consents to the disclosure.

Order a licensee whose health and effectiveness have been significantly
impaired by alcohol, drug addiction, or mental illness to attend and
successfully complete a treatment program as deemed necessary and
appropriate. (2005-267, s. 1; 2007-525, s. 8.)



§ 90-686. Quialifications for licensure.
@ An applicant shall be licensed to practice perfusion if the applicant meets all of the
following qualifications:
1) Is at least 18 years old.
2) Completes an application on a form provided by the Committee.

3) Successfully completes a perfusion education program approved by the
Committee.

4) Pays the required fee under G.S. 90-689.

5) Is a certified clinical perfusionist.

(b) All persons licensed under this section shall practice perfusion under the supervision
of a physician licensed under Article 1 of Chapter 90 of the General Statutes. (2005-267, s. 1.)

§ 90-691. Disciplinary authority.

@ The Committee may place on probation with or without conditions, impose
limitations and conditions on, publicly reprimand, assess monetary redress, issue public letters of
concern, require satisfactory completion of treatment programs or remedial or educational
training, deny, refuse to renew, suspend, or revoke an application or license if the applicant or
licensee:

1) Gives false information or withholds material information from the
Committee in procuring or attempting to procure a license.
2 Gives false information or withholds material information from the

Committee during the course of an investigation conducted by the Committee.

3) Has been convicted of or pled guilty or no contest to a crime that indicates the
person is unfit or incompetent to practice perfusion as defined in this Article
or that indicates the person has deceived, defrauded, or endangered the public.

4) Has a habitual substance abuse or mental impairment that interferes with his
or her ability to provide appropriate care as established by this Article or rules
adopted by the Committee. The Committee is empowered and authorized to
require a licensee to submit to a mental or physical examination by persons
designated by the Committee before or after charges may be presented against
the licensee, and the results of the examination shall be admissible in evidence
in a hearing before the Committee.

(5) Has demonstrated gross negligence, incompetency, or misconduct in the
practice of perfusion as defined in this Article. The Committee may, upon
reasonable grounds, require a licensee to submit to inquiries or examinations,
written or oral, as the Committee deems necessary to determine the
professional qualifications of the licensee.

(6) Has had an application for licensure or a license to practice perfusion in
another jurisdiction denied, suspended, or revoked for reasons that would be
grounds for similar action in this State.

@) Has willfully violated any provision of this Article or rules adopted by the

Committee.
(8) Has allowed his or her certification to lapse.
(b) The taking of any action authorized under subsection (a) of this section may be

ordered by the Committee after a hearing is held in accordance with Article 3A of Chapter 150B
of the General Statutes. The Committee may reinstate a revoked license if it finds that the
reasons for revocation no longer exist and that the person can reasonably be expected to perform
the services authorized under this Article in a safe manner. (2005-267, s. 1; 2007-525, s. 12.)



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC STAFF
ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE CITED RULE AT
ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER CONCERNING THAT RULE. THE
AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN COMMENTS AND RECOMMENDATIONS
(ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: N.C. BOARD OF PODIATRY EXAMINERS
RULE CITATION: 21 NCAC 52 .0206

RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
Unclear or ambiguous
X Unnecessary
Failure to comply with the APA
Extend the period of review
COMMENT:

This rule is unnecessary and reflects internal action. G.S. 143b-10(j)(3)specifies that such
policies are internal matters and “shall not be adopted or filed” as rules under G.S. 150B. This
“rule” neither requires the applicant to take any action nor forbids the applicant from taking any
action. To the extent that it binds the board or the agency it seems to bind them to act with
common sense and take the steps an occupational licensing agency would be expected to take
in issuing any license to practice that occupation. That is unnecessary and does not help the
applicant.

§ 143B-10. POWERS AND DUTIES OF HEADS OF PRINCIPAL DEPARTMENTS.

(a) ...

() Departmental Rules and Policies. — The head of each principal State department and the
Director of the Office of State Personnel may adopt:

@ Rules consistent with law for the custody, use, and preservation of any public records,
as defined in G.S. 132-1, which pertain to department business;

(@) Rules, approved by the Governor, to govern the management of the department,
which shall include the functions of planning, organizing, staffing, directing,
coordinating, reporting, budgeting, and budget preparation which affect private rights
or procedures available to the public;

3 Policies, consistent with law and with rules established by the Governor and with
rules of the State Personnel Commission, which reflect internal management
procedures within the department. These may include policies governing the conduct
of employees of the department, the distribution and performance of business and
internal management procedures which do not affect private rights or procedures
available to the public and which are listed in (e) of this section. Policies establishing
qualifications for employment shall be adopted and filed pursuant to Chapter 150B of

Joseph J DelLuca, Commission Counsel 1



the General Statutes; all other policies under this subdivision shall not be adopted or
filed pursuant to Chapter 150B of the General Statutes.(Emphasis Added)

Rules adopted under (1) and (2) of this subsection shall be subject to the provisions of Chapter 150B
of the General Statutes.

This subsection shall not be construed as a legislative grant of authority to an agency to make and
promulgate rules concerning any policies and procedures other than as set forth herein. (1973, c. 476, s.
10; c. 1416, ss. 1, 2; 1977, 2nd Sess., c. 1219, s. 46; 1983, c. 76, ss. 1, 2; c. 641, s. 8; c. 717, s. 78; 1985
(Reg. Sess., 1986), c. 955, ss. 97, 98; 1987, c. 738, s. 147; c. 827, 5. 1; 1991 (Reg. Sess., 1992), c. 1038, s.
15; 2006-203, s. 101.)

Joseph J DelLuca, Commission Counsel 2
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