RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF
AN RRC STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION
SHOULD TAKE ON THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT
ATTORNEY AS TO SOME MATTER CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF
THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN COMMENTS AND RECOMMENDATIONS
(ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: NCDEPARTMENT OF LABOR/COMMISSIONER OF LABOR
RULE CITATION: 13 NCAC 12.0903
RECOMMENDED ACTION:
Return the rule to the agency for failure to comply with the Administrative
Procedure Act
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to adopt the rule in accordance with the APA

Extend the period of review

COMMENT:

It seems to me that the phrase “any day on which a business is in operation” is
unclear.

It is certainly possible that “in operation” could mean legally operating, i.e, that its
legal status as a business is not questioned and that the business is entitled to
carry on any of its business functions. Another way of saying this is that the
business is in existence by “operation of law” and is therefore “operating.”

A dictionary definition would be more restrictive. Black’s Law Dictionary (Fifth
Edition) defines “operate” as “to perform a function, or operation, or produce an
effect.” This would seem to require that the business, through its employees, is
taking some action that is an active part of its function, operation, or production.
That would seem to be what is implied or intended; that would be the way | would
interpret it.

But even that does not completely settle the question. For instance in the case of
a sole proprietorship where on a given “day-off” for a business, no employees are
performing any functions or operations or producing anything for the business,
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but the owner is carrying out necessary components of the business, such as
sales, maintenance, payroll and other paperwork, or documentation of
compliance with various federal, state or local laws or regulation, is the business
“in operation” that day? Would a factory engaged in manufacturing of some
product and with no retail sales be in operation and “open for business” if
manufacturing lines were shut down for necessary maintenance one day a
week?

It seems to me that this rule is in need of clarification.

Note that | am assuming an employer can do the filing necessary for an E-
Verification electronically at any time, otherwise it would be easy enough to make
a business day co-incident with the hours that the E-Verify program were
available (perhaps with some tweaking.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF
AN RRC STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION
SHOULD TAKE ON THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT
ATTORNEY AS TO SOME MATTER CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF
THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN COMMENTS AND RECOMMENDATIONS
(ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: N.C. DEPARTMENT OF ENVIRONMENTAL AND NATURAL RESOURCES
RULE CITATION: 15A NCAC SUBCHAPTER 1G — ALL RULES
RECOMMENDED ACTION:
Return the rule to the agency for failure to comply with the APA
Approve, but note staff’'s comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Extend the period of review

COMMENT:
There is no authority cited for the department to repeal these rules

These rules appear to be subject to the rulemaking authority of the Marine Fisheries
Commission. The primary authority cited in the history note is for the MFC to adopt rules:

§ 113-205. Registration of grants in navigable waters; exercise of private fishery
rights.

@) Every person claiming to any part of the bed lying under navigable waters of any
coastal county of North Carolina or any right of fishery in navigable waters of any
coastal county superior to that of the general public must register the grant, charter, or
other authorization under which he claims with the Secretary. Such registration must be
accompanied by a survey of the claimed area, meeting criteria established by the
Secretary for surveys of oyster and clam leases. All rights and titles not registered in
accordance with this section on or before January 1, 1970, are hereby declared null and
void. The Secretary must give notice of this section at least once each calendar year for
three years by publication in a newspaper or newspapers of general circulation
throughout all coastal counties of the State. For the purpose of this subsection, "coastal
county" shall mean all the following counties: Beaufort, Bertie, Bladen, Brunswick,
Camden, Carteret, Chowan, Columbus, Craven, Currituck, Dare, Gates, Halifax,
Hertford, Hyde, Martin, New Hanover, Northampton, Onslow, Pamlico, Pasquotank,
Pender, Perquimans, Tyrrell, and Washington. The provisions of this section shall not
apply to the land lying under any private fish pond or irrigation pond.
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(b) The Marine Fisheries Commission may make reasonable rules (emphasis added)
governing utilization of private fisheries and may require grantees or others with private
rights to mark their fishery areas or private beds in navigable waters as a precondition to
the right of excluding the public from exercising the private rights claimed to be secured
to them. Nothing in this section is to be deemed to confer upon any grantee or other
person with private rights the power to impede navigation upon or hinder any other
appropriate use of the surface of navigable waters of North Carolina. (1965, c. 957, s. 2;
1971, c. 346, s. 1; 1973, ¢. 1262, s. 28; 1987, c. 827, 5. 98.)

The other authority cited does not permit the Secretary to adopt, amend, or repeal any
rules relating to claims upon the submerged lands of the state:

§ 113-206. Chart of grants, leases and fishery rights; overlapping leases and rights;
contest or condemnation of claims; damages for taking of property.
@) The Secretary must commence to prepare as expeditiously as possible charts of
the waters of North Carolina containing the locations of all oyster and clam leaseholds
made by the Department under the provisions of this Article and of all existing leaseholds
as they are renewed under the provisions of this Article, the locations of all claims of
grant of title to portions of the bed under navigable waters registered with him, and the
locations of all areas in navigable waters to which a right of private fishery is claimed and
registered with him. Charting or registering any claim by the Secretary in no way implies
recognition by the State of the validity of the claim.
(@l) Ifaclaimis based on an oyster or other shellfish grantor a perpetual franchise for
shellfish cultivation, the Secretary may, to resolve the claim, grant a shellfish lease to the
claimant for part or all of the area claimed. If a claim of exclusive shellfishing rights was
registered based upon a conveyance by the Literary Fund, the North Carolina Literary
Board or the State Board of Education, and the claimant shows that the area had been
cultivated by the claimant or his predecessor in title for the seven-year period prior to
registration of the claim, the Secretary may, to resolve the claim, grant a shellfish lease to
the claimant for all or part of the area claimed, not to exceed ten acres. A shellfish lease
granted under this subsection is subject to the restrictions imposed on shellfish leases in
G.S. 113-202, except the prohibition against leasing an area that contains a natural
shellfish bed in G.S. 113-202(a)(2). This restriction is waived because, due to the
cultivation efforts of the claimant, the area is likely to contain a natural shellfish bed.
(b) In the event of any overlapping of areas leased by the Department, the Secretary
shall recommend modification of the areas leased as he deems equitable to all parties.
Appeal from the recommendation of the Secretary lies for either party in the same
manner as for a lease applicant as to which there is a recommendation of denial or
modification of lease. If there is no appeal, or upon settlement of the issue upon appeal,
the modified leases must be approved by the Marine Fisheries Commission and reissued
by the Secretary in the same manner as initial or renewal leases. Leaseholders must
furnish the Secretary surveys of the modified leasehold areas, meeting the requisite
criteria for surveys established by the Secretary.
(© In the event of any overlapping of areas leased by the Department and of areas in
which title or conflicting private right of fishery is claimed and registered under the
provisions of this Article, the Secretary must give preference to the leaseholder engaged
in the production of oysters or clams in commercial quantities who received the lease
with no notice of the existence of any claimed grant or right of fishery. To this end, the
Secretary shall cause a modification of the claim registered with him and its
accompanying survey to exclude the leasehold area. Such modification effected by the
Secretary has the effect of voiding the grant of title or right of fishing to the extent
indicated.
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(d) In the interest of conservation of the marine and estuarine resources of North
Carolina, the Department may institute an action in the superior court to contest the claim
of title or claimed right of fishery in any navigable waters of North Carolina registered
with the Secretary. In such proceeding, the burden of showing title or right of fishery, by
the preponderance of the evidence, shall be upon the claiming title or right holder. In the
event the claiming title or right holder prevails, the trier of fact shall fix the monetary
worth of the claim. The Department may elect to condemn the claim upon payment of the
established owners or right holders their pro rata shares of the amount so fixed. The
Department may make such payments from such funds as may be available to it. An
appeal lies to the appellate division by either party both as to the validity of the claim and
as to the fairness of the amount fixed. The Department in such actions may be
represented by the Attorney General. In determining the availability of funds to the
Department to underwrite the costs of litigation or make condemnation payments, the use
which the Department proposes to make of the area in question may be considered; such
payments are to be deemed necessary expenses in the course of operations attending such
use or of developing or attempting to develop the area in the proposed manner.

(e) A person who claims that the application of G.S. 113-205 or this section has
deprived him of his private property rights in land under navigable waters or his right of
fishery in navigable waters without just compensation may file a complaint in the
superior court of the county in which the property is located to contest the application of
G.S. 113-205 or this section. If the plaintiff prevails, the trier of fact shall fix the
monetary worth of the claim, and the Department may condemn the claim upon payment
of this amount to him if the Secretary considers condemnation appropriate and necessary
to conserve the marine and estuarine resources of the State. The Department may pay for
a condemned claim from available funds. An action under this subsection is considered a
condemnation action and is therefore subject to G.S. 7A-248.

The limitation period for an action brought under this subsection is three years. This
period is tolled during the disability of the plaintiff. No action, however, may be
instituted under this subsection after December 31, 2006.

()] In evaluating claims registered pursuant to G.S. 113-205, the Secretary shall favor
public ownership of submerged lands and public trust rights. The Secretary's action does
not alter or affect in any way the rights of a claimant or the State. (1965, c. 957, s. 2;
1969, c. 44, 5. 69; c. 541, s. 11; 1973, c. 1262, s. 28; 1977, c. 771, s. 4; 1985, c. 279; c.
762; 1989, c. 423, s. 3; €. 727, 5. 102; 1989 (Reg. Sess., 1990), c. 869, ss. 1, 2; 1993 (Reg.
Sess., 1994), c. 717, ss. 1-3; 1998-179, s. 1; 2006-79, s. 11.)

8§ 143B-10. Powers and duties of heads of principal departments.
@ Assignment of Functions. — Except as otherwise provided by this Chapter, the
head of each principal State department may assign or reassign any function vested in
him or in his department to any subordinate officer or employee of his department.
(b) Reorganization by Department Heads. — With the approval of the Governor, each
head of a principal State department may establish or abolish within his department any
division. Each head of a principal State department may establish or abolish within his
department any other administrative unit to achieve economy and efficiency and in
accordance with sound administrative principles, practices, and procedures except as
otherwise provided by law. When any such act of the head of the principal State
department affects existing law the provisions of Article 111, Sec. 5(10) of the
Constitution of North Carolina shall be followed.
Each Department Head shall report all reorganizations under this subsection to the
President of the Senate, the Speaker of the House of Representatives, the Chairmen of the
Appropriations Committees in the Senate and the House of Representatives, and the
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Fiscal Research Division of the Legislative Services Office, within 30 days after the
reorganization if the General Assembly is in session, otherwise to the Joint Legislative
Committee on Governmental Operations and the Fiscal Research Division of the
Legislative Services Office, within 30 days after the reorganization. The report shall
include the rationale for the reorganization and any increased efficiency in operations
expected from the reorganization.
(c) Department Staffs. — The head of each principal State department may establish
necessary subordinate positions within his department, make appointments to those
positions, and remove persons appointed to those positions, all within the limitations of
appropriations and subject to the State Personnel Act. All employees within a principal
State department shall be under the supervision, direction, and control of the head of that
department. The head of each principal State department may establish or abolish
positions, transfer officers and employees between positions, and change the duties, titles,
and compensation of existing offices and positions as he deems necessary for the efficient
functioning of the department, subject to the State Personnel Act and the limitations of
available appropriations. For the purposes of the foregoing provisions, a member of a
board, commission, council, committee, or other citizen group shall not be considered an
"employee within a principal department.”
(d)  Appointment of Committees or Councils. — The head of each principal department
may create and appoint committees or councils to consult with and advise the department.
The General Assembly declares its policy that insofar as feasible, such committees or
councils shall consist of no more than 12 members, with not more than one from each
congressional district. If any department head desires to vary this policy, he must make a
request in writing to the Governor, stating the reasons for the request. The Governor may
approve the request, but may only do so in writing. Copies of the request and approval
shall be transmitted to the Joint Legislative Commission on Governmental Operations.
The members of any committee or council created by the head of a principal department
shall serve at the pleasure of the head of the principal department and may be paid per
diem and necessary travel and subsistence expenses within the limits of appropriations
and in accordance with the provisions of G.S. 138-5, when approved in advance by the
Director of the Budget. Per diem, travel, and subsistence payments to members of the
committees or councils created in connection with federal programs shall be paid from
federal funds unless otherwise provided by law.
An annual report listing these committees or councils, the total membership on each, the
cost in the last 12 months and the source of funding, and the title of the person who made
the appointments shall be made to the Joint Legislative Commission on Governmental
Operations by March 31 of each year.
(e) Departmental Management Functions. — All management functions of a principal
State department shall be performed by or under the direction and supervision of the head
of that principal State department. Management functions shall include planning,
organizing, staffing, directing, coordinating, reporting, and budgeting.
0] Custody of Records. — The head of a principal State department shall have legal
custody of all public records as defined in G.S. 132-1.
(0) Budget Preparation. — The head of a principal State department shall be
responsible for the preparation of and the presentation of the department budget request
which shall include all funds requested and all receipts expected for all elements of the
department.
(h) Plans and Reports. — Each principal State department shall submit to the
Governor an annual plan of work for the next fiscal year prior to the beginning of that
fiscal year. Each principal State department shall submit to the Governor an annual report
covering programs and activities for each fiscal year. These plans of work and annual
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reports shall be made available to the General Assembly. These documents will serve as
the base for the development of budgets for each principal State department of State
government to be submitted to the Governor.

(M Reports to Governor; Public Hearings. — Each head of a principal State
department shall develop and report to the Governor legislative, budgetary, and
administrative programs to accomplish comprehensive, long-range coordinated planning
and policy formulation in the work of his department. To this end, the head of the
department may hold public hearings, consult with and use the services of other State
agencies, employ staff and consultants, and appoint advisory and technical committees to
assist in the work.

() Departmental Rules and Policies. — The head of each principal State department
and the Director of the Office of State Personnel may adopt:

Q) Rules consistent with law for the custody, use, and preservation of any public
records, as defined in G.S. 132-1, which pertain to department business;

2 Rules, approved by the Governor, to govern the management of the department,
which shall include the functions of planning, organizing, staffing, directing,
coordinating, reporting, budgeting, and budget preparation which affect private rights or
procedures available to the public;

3 Policies, consistent with law and with rules established by the Governor and with
rules of the State Personnel Commission, which reflect internal management procedures
within the department. These may include policies governing the conduct of employees
of the department, the distribution and performance of business and internal management
procedures which do not affect private rights or procedures available to the public and
which are listed in (e) of this section. Policies establishing qualifications for employment
shall be adopted and filed pursuant to Chapter 150B of the General Statutes; all other
policies under this subdivision shall not be adopted or filed pursuant to Chapter 150B of
the General Statutes.

Rules adopted under (1) and (2) of this subsection shall be subject to the provisions of
Chapter 150B of the General Statutes.

This subsection shall not be construed as a legislative grant of authority to an agency to
make and promulgate rules concerning any policies and procedures other than as set forth
herein. (1973, c. 476, s. 10; c. 1416, ss. 1, 2; 1977, 2nd Sess., ¢. 1219, s. 46; 1983, c. 76,
ss. 1,2;c.641,s.8;c. 717, s. 78; 1985 (Reg. Sess., 1986), c. 955, ss. 97, 98; 1987, c.
738, s.147; c. 827, s. 1; 1991 (Reg. Sess., 1992), c. 1038, s. 15; 2006-203, s. 101.)
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