RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: NCALCOHOLIC BEVERAGE CONTROL COMMISSION
RULE CITATION: 04 NCAC 02S .0212
RECOMMENDED ACTION:
Return the rule to the agency for failure to comply with the Administrative Procedure Act
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Extend the period of review

COMMENT:

| always assumed the ABC Commission had the authority to impose the requirement in (a).
However | do not see that authority within the statutes cited by the commission.

The closest any of the cited laws come to authorizing the prohibition is G.S. 18B-1006(d):

(d) Unlawful Possession or Consumption. — It shall be unlawful for a permittee to
possess or consume, or allow any other person to possess or consume, on the licensed premises,
any fortified wine or spirituous liquor, the possession or consumption of which is not authorized
either by the permits issued to him for the premises or by any other provision of the ABC law.

However it simply prohibits a permittee from allowing anyone, including patrons, from
possessing or consuming any beverage not allowed under the permits in his possession. It
does not restrict the permittee or employees from consuming legally permitted beverages. Nor
does it authorize the ABC Commission to issue such a restriction.

8§ 18B-203. Powers and duties of the Commission.
@) Powers. — The Commission shall have authority to:
(1) Administer the ABC laws;
(2) Provide for enforcement of the ABC laws, in conjunction with the ALE Division;
3 Set the prices of alcoholic beverages sold in local ABC stores as provided in Article
8;
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(@) Require reports and audits from local boards as provided in G.S. 18B-205;

5) Determine what brands of alcoholic beverages may be sold in this State;

(6) Contract for State ABC warehousing, as provided in G.S. 18B-204;

@) Dispose of damaged alcoholic beverages, as provided in G.S. 18B-806;

(8) Remove for cause any member or employee of a local board:;

9 Supervise or disapprove purchasing by any local board and inspect all records of
purchases by local boards;

(10)  Approve or disapprove rules adopted by any local board;

(11)  Approve or disapprove the opening and location of ABC stores, as provided in
Atrticle 8;

(12) Issue ABC permits, and impose sanctions against permittees;

(13)  Provide for the testing of alcoholic beverages, as provided in G.S. 18B-206;

(14)  Fix the amount of bailment charges and bailment surcharges to be assessed on liquor
shipped from a Commission warehouse;

(15)  Collect bailment charges and bailment surcharges from local boards;

(16) Notwithstanding any law to the contrary, enter into contracts for design and
construction of a warehouse or warehouses and supervise work and materials used in
the construction, as provided in G.S. 18B-204;

(17)  Provide for the distribution of spirituous liquor to armed forces installations within
this State for resale on the installation;

(18)  Provide for the distribution and posting of warning signs to local ABC boards
regarding the dangers of alcohol consumption during pregnancy as required under
G.S. 18B-808;

(19)  Recognize the holder of a wine importer permit or nonresident wine vendor permit
as a primary American source of supply for the wine of a winery. To be considered a
primary American source of supply, a wine importer must establish that it has
lawfully purchased the wine from the winery, or from an agent of the winery, and by
written contract or otherwise has been authorized by the winery to distribute the
wine to wholesalers in the United States.

(b) Implied Powers. — The Commission shall have all other powers which may be reasonably
implied from the granting of the express powers stated in subsection (a), or which may be incidental to,

or convenient for, performing the duties given to the Commission. (1937, c. 49, s. 4; cc. 237, 411; 1945, ¢. 954; 1949,
c.974,5.9; 1961, c. 956; 1963, c. 426, 5. 12; ¢. 916, 5. 2; c. 1119, 5. 1; 1965, c. 1063; ¢. 1102, 5. 3; 1967, ¢. 222, 5. 2; ¢. 1240, 5. 1; 1971, c. 872,
s.1; 1973, ¢. 28; c. 473, 5. 1; c. 476, 5. 133; ¢. 606; C. 1288, s. 1; cc. 1369, 1396; 1975, cc. 240, 453, 640; 1977, c. 70, ss. 15.1, 15.2, 16; . 176,
ss. 2, 6; 1977, 2nd Sess., c. 1138, ss. 3, 4, 18; 1979, c. 384, s. 1; c. 445, s. 5; c. 482; c. 801, s. 4; 1981, c. 412, s. 2; c. 747, s. 38; 1981 (Reg.
Sess., 1982), c. 1285, 5. 2; 1987, ¢. 136, s. 1; 2003-339, s. 1; 2006-227, 5. 10.)

8 18B-207. Rules.

The Commission shall have authority to adopt, amend, and repeal rules to carry out the provisions of
this Chapter. Those rules shall become effective when adopted and filed pursuant to the provisions of
Chapter 150B of the General Statutes.

(1937, c. 49, s. 4; cc. 237, 411; 1945, c. 954; 1949, c. 974, s. 9; 1961, c. 956; 1963, c. 426, s. 12; c. 916, s. 2; c. 1119, s. 1; 1965, c. 1063; c.
1102, s. 3; 1967, c. 222, s. 2; ¢. 1240, s. 1; 1971, ¢. 872, s. 1; 1973, c. 28; ¢. 473, s. 1; c. 476, s. 133; c. 606; c. 1288, s. 1; cc. 1369, 1396; 1975,
cc. 240, 453, 640; 1977, c. 70, ss. 15.1, 15.2, 16; c. 176, ss. 2, 6; 1977, 2nd Sess., ¢. 1138, ss. 3, 4, 18; 1979, c. 384, s. 1; c. 445, s. 5; c. 482; c.
801, s. 4; 1981, c. 412, s. 2; 1987, c. 827, s.1.)
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§ 18B-1005. Conduct on licensed premises.
(@) Certain Conduct. — It shall be unlawful for a permittee or his agent or employee to knowingly
allow any of the following kinds of conduct to occur on his licensed premises:
@ Any violation of this Chapter;
2 Any fighting or other disorderly conduct that can be prevented without undue danger
to the permittee, his employees or patrons; or
3 Any violation of the controlled substances, gambling, or prostitution statutes, or any
other unlawful acts.
4) through (6) Repealed by Session Laws 2003-382, s. 1, effective August 1, 2003.
(b) Supervision. — It shall be unlawful for a permittee to fail to superintend in person or through

a manager the business for which a permit is issued. (1943, c. 400, s. 6; 1945, c. 708, . 6; ¢. 903, s. 1; 1947, ¢. 1098, ss. 2, 3;
1949, c. 974, ss. 13, 15; c. 1251, s. 3; 1957, c. 1048; 1959, c. 745, s. 2; 1963, c. 426, ss. 6, 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 30; c.
1295; c. 1452, s. 4; 1977, c. 176, ss. 1-3; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, ss. 18, 19; 2003-382, s. 1.)

§ 18B-1006. Miscellaneous provisions on permits.

@ School and College Campuses. — No permit for the sale of malt beverages, unfortified wine,
or fortified wine shall be issued to a business on the campus or property of a public school or college, ...
(b) Lockers at Clubs. — A private club or congressionally-chartered veterans organization ...

(©) Wine Sales. — Holders of retail or wholesale permits for the sale of unfortified or fortified
wine may buy and sell only wines on the Commission's approved list. ...

(d) Unlawful Possession or Consumption. — It shall be unlawful for a permittee to possess or
consume, or allow any other person to possess or consume, on the licensed premises, any fortified wine
or spirituous liquor, the possession or consumption of which is not authorized either by the permits
issued to him for the premises or by any other provision of the ABC law.

(e) Facsimile Permit. — ...

()] Failure to Surrender Permit. — ...

(9) Restrictions on Sales at Cooking Schools. — ...

(h) Purchase Restrictions. — ...

(1) Tour Boats. — ...

() Recreation Districts. — ...

(K) Residential Private Club and Sports Club Permits. — ...

() Repealed by Session Laws 2004-203, s. 65, effective August 17, 2004.

(m) Interstate Interchange Economic Development Zones. —...

(n) National Historic Landmark District. — ...

(0) Expired.

(p) The Commission shall issue a special occasion permit under G.S. 18B-1001(8) ...

(o) The hours for sales and consumption of alcoholic beverages on the premises of a permittee
who meets the requirements of G.S. 18B-1009 shall be one hour earlier than permitted by G.S.

18B-1004(c). (1981, c. 412, 5. 2; 1981 (Reg. Sess., 1982), ¢. 1262, s. 23; 1985, ¢. 114, s. 2; c. 301; 1987, c. 515; c. 760; 1989, c. 360; c.
770, s. 49; c. 800, s. 18; 1991, c. 340, s. 1; c. 459, s. 7; 1991 (Reg. Sess., 1992), c. 920, s. 12; 1993, c. 415, ss. 17-19; c. 508, s. 6; 1995, c. 224, s.
1; ¢. 372,s. 2; c. 458, 5. 8; C. 466, s5. 11-12; 1997-182, 5. 3; 1997-395, 5. 1; 1997-443, 5. 16.27(a); 1999-462, ss. 2, 10, 12, 14; 2001-130, ss. 1,
1.4; 2004-199, s. 10; 2004-203, ss. 27, 28, 65; 2005-327, ss. 1, 2, 4; 2006-227, 5. 7; 2006-264, 5. 100; 2007-323, 5. 6.25.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: NCALCOHOLIC BEVERAGE CONTROL COMMISSION
RULE CITATION: 04 NCAC 02S .1006
RECOMMENDED ACTION:
Return the rule to the agency for failure to comply with the Administrative Procedure Act
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Extend the period of review

COMMENT:

It is unclear who is bound by the prohibitions in (c), (d), and (e) on page two of the rule. Most of
the restrictions cited as authority pertain to restrictions on a permittee and not, e.g., a liquor or
beer manufacturer or wholesaler (unless they are permittees and | am not aware of that little
fact). Assuming they are not permittees it is not clear that those provisions of this rule do not
apply to them. If they are intended to apply to them, then it appears to be outside the ABC
Commission’s authority to impose such broad restrictions.

§ 18B-105. Advertising.
@ General Rule. — No person shall advertise alcoholic beverages in this State except in
compliance with the rules of the Commission.
(b) Rule-making Authority. — The Commission shall have the authority to adopt rules
to:

(1) Prohibit or regulate advertising of alcoholic beverages by permittees in
newspapers, pamphlets, and other print media;

2 Prohibit or regulate advertising by on-premises permittees of brands or prices
of alcoholic beverages via newspapers, radio, television, and other mass
media;

(3)  Prohibit deceptive or misleading advertising of alcoholic beverages;
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(4) Require all advertisements of alcoholic beverages to disclose fully the identity
of the advertiser and of the product being advertised;

(5)  Prohibit advertisements of alcoholic beverages on the premises of a permittee,
or regulate the size, number, and appearance of those advertisements;

(6) Prohibit or regulate advertisement of prices of alcoholic beverages on the
premises of a permittee;

@) Prohibit or regulate alcoholic beverage advertisements on billboards;

(8) Prohibit alcoholic beverage advertisements on outdoor signs, or regulate the
nature, size, number, and appearance of those advertisements;

9 Prohibit or regulate advertising of alcoholic beverages by mail;

(10)  Prohibit or regulate contests, games, or other promotions which serve or tend
to serve as advertisement for a specific brand or brands of alcoholic
beverages; and

(11)  Prohibit or regulate any advertising of alcoholic beverages which is contrary

to the public interest. (1923, c. 1, s. 3; C.S., s. 3411(c); 1933, cc. 216, 229; 1945, c. 903, s. 1; 1947, c.
1098, ss. 2, 3; 1957, c. 1048; 1963, c. 426, s. 10; c. 460, s. 1; 1971, c. 872, s. 1; 1981, c. 412, s. 2.)

§ 18B-1116. Exclusive outlets prohibited.

@) Prohibitions. — It shall be unlawful for any manufacturer, bottler, or wholesaler of
any alcoholic beverages, or for any officer, director, or affiliate thereof, either directly or
indirectly to:

1) Require that an alcoholic beverage retailer purchase any alcoholic beverages
from that person to the full or partial exclusion of any other alcoholic
beverages offered for sale by other persons in this State; or

2 Have any direct or indirect financial interest in the business of any alcoholic
beverage retailer in this State or in the premises where the business of any
alcoholic beverage retailer in this State is conducted; or

3) Lend or give to any alcoholic beverage retailer in this State or his employee
or to the owner of the premises where the business of any alcoholic beverage
retailer in this State is conducted, any money, service, equipment, furniture,
fixtures or any other thing of value.

A brewery qualifying under G.S. 18B-1104(7) to act as a wholesaler or retailer of its own
malt beverages is not subject to the provisions of this subsection concerning financial interests
in, and lending or giving things of value to, a wholesaler or retailer with respect to the brewery's
transactions with the retail business on its premises. The brewery is subject to the provisions of
this subsection, however, with respect to its transactions with all other wholesalers and retailers.

(b) Exemptions. — The Commission may grant exemptions from the provisions of this
section. In determining whether to grant an exemption, the Commission shall consider the
public welfare, the quantity and value of articles involved, established trade customs not
contrary to the public interest, and the purposes of this section.

(©) As used in this section, the phrase "giving things of value" shall not include the
dividing or removing of individual containers of alcohol from larger packages of alcohol or the

delivery of such to the retail permittee. (1945, c. 708, s. 6; 1953, ¢. 1207, . 1; 1971, c. 872, s. 1; 1981, c. 412, 5. 2; c. 747, 5.
63; 1993, c. 415, 5. 25; 2005-380, 5. 3.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN
RRC STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD
TAKE ON THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO
SOME MATTER CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED
TO SUBMIT THEIR OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE
COMMISSION.

AGENCY: NC MEDICAL CARE COMMISSION
RULE CITATION: 10A NCAC 13B .3302
RECOMMENDED ACTION:
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
COMMENT:

Counsel is aware that this rule has been previously approved by the RRC (the last time in
April of 2008) and his recommendation applies to all the existing language. But he still
believes the Commission should take another look at the rule.

Counsel does not believe the Medical Care Commission (MCC) has (cited) the authority to
rewrite, change, or add to the “Declaration of Patient’s Rights” as established by the General
Assembly and set out in G.S. 131E-117.

The MCC cites the legislative declaration as authority. However they do not cite any
authority to expand, comment on, enlarge, restrict, change, add to, or in any way alter what
the legislature has already done. And when you review the cited authority there is nothing
there that authorizes the declaration the agency proclaims.

By way of analogy the RRC has consistently taken the position that when the legislature
defines a term an agency has no authority to change or redefine that definition — unless
specifically granted such authority, examples of which | cannot recite because | am not
aware of any.

It seems obvious to me that if the legislature took the time to craft such a lengthy and explicit
statement of state policy, and did not give another agency the authority to alter that, then the
agency possesses no such authority.

There is a good reason the agency should not be permitted to declare its own version of
patient’s rights. As an example Item (5) of the statutory version includes the provision that
“written consent of the patient shall be obtained for [personal and medical records] release
to any individual, other than family members, ....” (emphasis added). The closest analogous
provisions in the rule are in (c) and (d) of the rule. There is no provision in the rule for
release to family members. Thus there could be raised an issue of whether there is a conflict
in the two versions and which prevails in a dispute.
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Another example of the possible conflicts between what is the declared policy of the state as
far as patient’s rights is illustrated in both the previous language and the amendment to (m),
page 2 line 18. There does not appear to be any similar provision in G.S. 131E-117. And
while some of the anti-discrimination provisions are found in other federal and state law,
counsel is not aware of any provisions concerning “sexual preference, orientation, or gender
identity.” This seems to set up a possible conflict between rights declared by statute and

rights declared by

rule. Again, without specific authority from the legislature to alter its

determinations, the declarations should be left to the legislature.

Interestingly and incidentally the next rule requires medical facilities to notify patients
concerning their rights and posting of their rights. Which version is a facility required to post
... the statutory one or the agency written one? Or both?

The agency should rewrite the rule to refer to the legislature’s version. To the extent they
are concerned about publishing it in their rules, they are free to publish it (the legislative
one) in any version of the rules they publish along with the appropriate statutes. They could
also choose to publish what is now the rule as an interpretation of what they consider
required by the legislature.

§ 131E-117. Declaration of patient’s rights.
All facilities shall treat their patients in accordance with the provisions of this Part. Every
patient shall have the following rights:

(1)
()
(3)

(4)

(5)

(6)
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To be treated with consideration, respect, and full recognition of personal
dignity and individuality;

To receive care, treatment and services which are adequate, appropriate,
and in compliance with relevant federal and State statutes and rules;

To receive at the time of admission and during the stay, a written
statement of the services provided by the facility, including those required
to be offered on an as-needed basis, and of related charges. Charges for
services not covered under Medicare or Medicaid shall be specified. Upon
receiving this statement, the patient shall sign a written receipt which must
be on file in the facility and available for inspection;

To have on file in the patient's record a written or verbal order of the
attending physician containing any information as the attending physician
deems appropriate or necessary, together with the proposed schedule of
medical treatment. The patient shall give prior informed consent to
participation in experimental research. Written evidence of compliance
with this subdivision, including signed acknowledgements by the patient,
shall be retained by the facility in the patient's file;

To receive respect and privacy in the patient's medical care program. Case
discussion, consultation, examination, and treatment shall remain
confidential and shall be conducted discreetly. Personal and medical
records shall be confidential and the written consent of the patient shall be
obtained for their release to any individual, other than family members,
except as needed in case of the patient's transfer to another health care
institution or as required by law or third party payment contract;

To be free from mental and physical abuse and, except in emergencies, to
be free from chemical and physical restraints unless authorized for a
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(")
(8)

(9)

(10)

(11)
(12)

(13)
(14)

(15)

(16)
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specified period of time by a physician according to clear and indicated
medical need;

To receive from the administrator or staff of the facility a reasonable
response to all requests;

To associate and communicate privately and without restriction with
persons and groups of the patient's choice on the patient's initiative or that
of the persons or groups at any reasonable hour; to send and receive mail
promptly and unopened, unless the patient is unable to open and read
personal mail; to have access at any reasonable hour to a telephone where
the patient may speak privately; and to have access to writing instruments,
stationery, and postage;

To manage the patient's financial affairs unless authority has been
delegated to another pursuant to a power of attorney, or written agreement,
or some other person or agency has been appointed for this purpose
pursuant to law. Nothing shall prevent the patient and facility from
entering a written agreement for the facility to manage the patient's
financial affairs. In the event that the facility manages the patient's
financial affairs, it shall have an accounting available for inspection and
shall furnish the patient with a quarterly statement of the patient's account.
The patient shall have reasonable access to this account at reasonable
hours; the patient or facility may terminate the agreement for the facility to
manage the patient's financial affairs at any time upon five days' notice.

To enjoy privacy in visits by the patient's spouse, and, if both are
inpatients of the facility, they shall be afforded the opportunity where
feasible to share a room;

To enjoy privacy in the patient's room;

To present grievances and recommend changes in policies and services,
personally or through other persons or in combination with others, on the
patient's personal behalf or that of others to the facility's staff, the
community advisory committee, the administrator, the Department, or
other persons or groups without fear of reprisal, restraint, interference,
coercion, or discrimination;

To not be required to perform services for the facility without personal
consent and the written approval of the attending physician;

To retain, to secure storage for, and to use personal clothing and
possessions, where reasonable;

To not be transferred or discharged from a facility except for medical
reasons, the patient's own or other patients' welfare, nonpayment for the
stay, or when the transfer or discharge is mandated under Title XVIII
(Medicare) or Title XIX (Medicaid) of the Social Security Act. The patient
shall be given at least five days' advance notice to ensure orderly transfer
or discharge, unless the attending physician orders immediate transfer, and
these actions, and the reasons for them, shall be documented in the
patient's medical record;

To be notified within 10 days after the facility has been issued a
provisional license because of violation of licensure regulations or
received notice of revocation of license by the North Carolina Department
of Health and Human Services and the basis on which the provisional
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license or notice of revocation of license was issued. The patient's
responsible family member or guardian shall also be notified. (1977, c.
897,s.1; 1983, c. 775, s. 1; 1989, c. 75; 1997-443, s. 11A.118(a).)

§ 143B-165. North Carolina Medical Care Commission — creation, powers and duties.
There is hereby created the North Carolina Medical Care Commission of the Department
of Health and Human Services with the power and duty to promulgate rules and regulations
to be followed in the construction and maintenance of public and private hospitals, medical
centers, and related facilities with the power and duty to adopt, amend and rescind rules and
regulations under and not inconsistent with the laws of the State necessary to carry out the

provisions and pur

1)

)

(3)

(4)

(5)

(6)

(")

(8)
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poses of this Article.

The North Carolina Medical Care Commission has the duty to adopt
statewide plans for the construction and maintenance of hospitals, medical
centers, and related facilities, or such other as may be found desirable and
necessary in order to meet the requirements and receive the benefits of any
federal legislation with regard thereto.

The Commission is authorized to adopt such rules and regulations as may
be necessary to carry out the intent and purposes of Article 13 of Chapter
131 of the General Statutes of North Carolina.

The Commission may adopt such reasonable and necessary standards with
reference thereto as may be proper to cooperate fully with the Surgeon
General or other agencies or departments of the United States and the use
of funds provided by the federal government as contained and referenced
in Article 13 of Chapter 131 of the General Statutes of North Carolina.
The Commission shall have the power and duty to approve projects in the
amounts of grants-in-aid from funds supplied by the federal and State
governments for the planning and construction of hospitals and other
related medical facilities according to the provisions of Article 13 of
Chapter 131 of the General Statutes of North Carolina.

Repealed by Session Laws 1981 (Regular Session, 1982), c. 1388, s. 3.
The Commission has the duty to adopt rules and regulations and standards
with respect to the different types of hospitals to be licensed under the
provisions of Article 13A of Chapter 131 of the General Statutes of North
Carolina.

The Commission is authorized and empowered to adopt such rules and
regulations, not inconsistent with the laws of this State, as may be required
by the federal government for grants-in-aid for medical facility services
and licensure which may be made available to the State by the federal
government. This section is to be liberally construed in order that the State
and its citizens may benefit from such grants-in-aid.

The Commission shall adopt such rules and regulations, consistent with
the provisions of this Chapter. All rules and regulations not inconsistent
with the provisions of this Chapter heretofore adopted by the North
Carolina Medical Care Commission shall remain in full force and effect
unless and until repealed or superseded by action of the North Carolina
Medical Care Commission. All rules and regulations adopted by the
Commission shall be enforced by the Department of Health and Human
Services.
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(9)

(10)

(11)

(12)

(13)
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The Commission shall have the power and duty to adopt rules and
regulations with regard to emergency medical services in accordance with
the provisions of Article 26 of Chapter 130 and Article 56 of Chapter 143
of the General Statutes of North Carolina.

The Commission shall have the power and duty to adopt rules for the
operation of nursing homes, as defined by Article 6 of Chapter 131E of the
General Statutes.

The Commission is authorized to adopt such rules as may be necessary to
carry out the provisions of Part C of Article 6, and Article 10, of Chapter
131E of the General Statutes of North Carolina.

The Commission shall adopt rules, including temporary rules pursuant to
G.S. 150B-13, providing for the accreditation of facilities that perform
mammography procedures and for laboratories evaluating screening pap
smears. Mammography accreditation standards shall address, but are not
limited to, the quality of mammography equipment used and the skill
levels and other qualifications of personnel who administer
mammographies and personnel who interpret mammogram results. The
Commission's standards shall be no less stringent than those established
by the United States Department of Health and Human Services for
Medicare/Medicaid coverage of screening mammography. These rules
shall also specify procedures for waiver of these accreditation standards on
an individual basis for any facility providing screening mammography to a
significant number of patients, but only if there is no accredited facility
located nearby. The Commission may grant a waiver subject to any
conditions it deems necessary to protect the health and safety of patients,
including requiring the facility to submit a plan to meet accreditation
standards.

The Commission shall have the power and duty to adopt rules for the
inspection and licensure of adult care homes and operation of adult care
homes, as defined by Article 1 of Chapter 131D of the General Statutes,
and for personnel requirements of staff employed in adult care homes,

except where rule-making authority is assigned to the Secretary. (1973, c.
476, s. 148; c. 1090, s. 2; c. 1224, s. 3; 1981, c. 614, s. 10; 1981 (Reg. Sess.,1982), c. 1388, s. 3;
1983 (Reg. Sess., 1984), c. 1022, s. 6; 1987, c. 34; 1991, c. 490, s.4; 1997-443, s. 11A.118(a);
1999-334, ss. 3.6, 3.7).

Commission Counsel



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON
THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR
OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: NC HOME INSPECTOR LICENSURE BOARD
RULE CITATION: 11 NCAC 08.1012
RECOMMENDED ACTION:
Return the rule to the agency for failure to comply with the Administrative Procedure Act
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Extend the period of review

COMMENT:

There is no authority cited for the board to limit an inactive license to “two consecutive licensure
periods” as set out in the first sentence of the rule. The authority cited by the board allows that
a person placed on inactive status “may apply to the Board to be reinstated to active status at
any time.” (emphasis added) (G.S. 143-151.55(c)) The term “at any time” seems to allow a
licensee to remain on inactive status more than two licensure periods.

Even if there is such authority the provision in line 7 to apply for an exception based on
“exceptional hardship” is unclear; the standards the board shall use to grant the exception are
not set out and thus unclear; and there is no authority to set those standards outside
rulemaking.

8 143-151.49. (Effective until October 1, 2011) Powers and responsibilities of Board.
@ General. — The Board has the power to do all of the following:

(1) Determine the qualifications and fitness of applicants for a new or renewed license.

(2) Adopt and publish a code of ethics and standard of practice for persons licensed
under this Article.

3 Issue, renew, deny, revoke, and suspend licenses under this Article.

(@) Conduct investigations, subpoena individuals and records, and do all other things
necessary and proper to discipline persons licensed under this Article and to enforce
this Article.

(5) Employ professional, clerical, investigative, or special personnel necessary to carry
out the provisions of this Article.
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(6)
(7)
(8)

(9)
(10)

(11)

(12)
(13)

Purchase or rent office space, equipment, and supplies necessary to carry out the
provisions of this Article.

Adopt a seal by which it shall authenticate its proceedings, official records, and
licenses.

Conduct administrative hearings in accordance with Article 3A of Chapter 150B of
the General Statutes.

Establish fees as allowed by this Article.

Publish and make available upon request the licensure standards prescribed under
this Article and all rules adopted by the Board.

Request and receive the assistance of State educational institutions or other State
agencies.

Establish continuing education requirements for persons licensed under this Article.
Adopt rules necessary to implement this Article.

(b) Exam. — In developing a licensing examination to determine the knowledge of an applicant,
the Board must emphasize knowledge gained through experience. (1993 (Reg. Sess., 1994), c. 724, s. 1.)

8 143-151.49. (Effective October 1, 2011) Powers and responsibilities of Board.
@ General. — The Board has the power to do all of the following:

)
)
“
()
(6)
()
(8)

(9)
(10)

(11)
(11a)

(12)
(13)

Examine and determine the qualifications and fitness of applicants for a new or
renewed license.

Adopt and publish a code of ethics and standard of practice for persons licensed
under this Article.

Issue, renew, deny, revoke, and suspend licenses under this Article.

Conduct investigations, subpoena individuals and records, and do all other things
necessary and proper to discipline persons licensed under this Article and to enforce
this Article.

Employ professional, clerical, investigative, or special personnel necessary to carry
out the provisions of this Article.

Purchase or rent office space, equipment, and supplies necessary to carry out the
provisions of this Article.

Adopt a seal by which it shall authenticate its proceedings, official records, and
licenses.

Conduct administrative hearings in accordance with Article 3A of Chapter 150B of
the General Statutes.

Establish fees as allowed by this Article.

Publish and make available upon request the licensure standards prescribed under
this Article and all rules adopted by the Board.

Request and receive the assistance of State educational institutions or other State
agencies.

Establish education requirements for licensure.

Establish continuing education requirements for persons licensed under this Article.
Adopt rules necessary to implement this Article.

(b) Education Requirements. — The education program adopted by the Board may not consist of
more than 200 hours of instruction. The instruction may include field training, classroom instruction,
distance learning, peer review, and any other educational format approved by the Board. (1993 (Reg.
Sess., 1994), c. 724, s. 1; 2009-509, s. 2.1.)

8 143-151.55. Renewal of license; inactive licenses; lapsed licenses.

@ Renewal. — A license expires on September 30 of each year. A license may be renewed by
filing an application for renewal with the Board and paying the required renewal fee. The Board must
notify license holders at least 30 days before their licenses expire. The Board must renew the license of a
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person who files an application for renewal, pays the required renewal fee, has fulfilled the continuing
education requirements set by the Board, and is not in violation of this Article when the application is
filed. If the Board imposes a continuing education requirement as a condition of renewing a license, the
Board must ensure that the courses needed to fulfill the requirement are available in all geographic areas
of the State.

(b) Late Renewal. — The Board may provide for the late renewal of a license upon the payment
of a late fee, but no late renewal of a license may be granted more than one year after the license expires.

(c) Inactive License. — A license holder may apply to the Board to be placed on inactive status.
An applicant for inactive status must follow the procedure set by the Board. A license holder who is
granted inactive status is not subject to the license renewal requirements during the period the license
holder remains on inactive status.

A license holder whose application is granted and is placed on inactive status may apply to the Board
to be reinstated to active status at any time. To change a license from inactive status to active status, the
license holder must complete the same number of continuing education credit hours that would have
been required of the license holder had the license holder maintained an active license. The number of
continuing education credit hours required to return an inactive license to active status shall not exceed
24 credit hours. The Board may set conditions for reinstatement to active status. An individual who is on
inactive status and applies to be reinstated to active status must comply with the conditions set by the
Board.

(d) (Effective until October 1, 2011) Lapsed License. — The license of a licensed home
inspector shall lapse if the licensee fails to continuously maintain minimum net assets or a bond as
required by G.S. 143-151.58. The license of a licensed associate home inspector shall lapse if the
licensee fails to continuously be employed by or affiliated with a licensed home inspector as required by
G.S. 143-151.58.

(d) (Effective October 1, 2011 until October 1, 2013) Lapsed License. — The license of a
licensed home inspector shall lapse if the licensee fails to continuously maintain the requirements
provided in G.S. 143-151.58(b). The license of a licensed associate home inspector shall lapse if the
licensee fails to continuously be employed by or affiliated with a licensed home inspector as required by
G.S. 143-151.58.

(d) (Effective October 1, 2013) Lapsed License. — The license of a licensed home inspector
shall lapse if the licensee fails to continuously maintain the [insurance] requirements provided in G.S.
143-151.58(b). (1993 (Reg. Sess., 1994), c. 724, s. 1; 1999-149, s. 1; 2009-509, ss. 2.3, 3.5, 5.2.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON

THE CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR

OWN COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: NCENVIRONMENTAL MANAGEMENT COMMISSION
RULE CITATION: 15A NCAC 02U .0901
RECOMMENDED ACTION:

Return the rule to the agency for failure to comply with the Administrative Procedure Act

Approve, but note staff's comment
X Object, based on:

X

Lack of statutory authority
Unclear or ambiguous

Unnecessary

Extend the period of review

COMMENT:

There is no authority cited for the provision in (d) that requires a local reclaimed wastewater
program to retain or hire on staff a professional engineer. The authority cited does not extend to
having persons with certain occupational qualifications either hired as staff or retained as

consultants.

§ 143-215.1. Control of sources of water pollution; permits required.

(@) Activities for Which Permits Required. — No person shall do any of the following things or carry out
any of the following activities unless that person has received a permit from the Commission and has complied with
all conditions set forth in the permit:

(1)
)
@)

(4)

Q)

(6)

Make any outlets into the waters of the State.

Construct or operate any sewer system, treatment works, or disposal system within the State.
Alter, extend, or change the construction or method of operation of any sewer system,
treatment works, or disposal system within the State.

Increase the quantity of waste discharged through any outlet or processed in any treatment
works or disposal system to any extent that would result in any violation of the effluent
standards or limitations established for any point source or that would adversely affect the
condition of the receiving waters to the extent of violating any applicable standard.

Change the nature of the waste discharged through any disposal system in any way that would
exceed the effluent standards or limitations established for any point source or that would
adversely affect the condition of the receiving waters in relation to any applicable standards.
Cause or permit any waste, directly or indirectly, to be discharged to or in any manner
intermixed with the waters of the State in violation of the water quality standards applicable to
the assigned classifications or in violation of any effluent standards or limitations established
for any point source, unless allowed as a condition of any permit, special order or other
appropriate instrument issued or entered into by the Commission under the provisions of this
Article.
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(7 Cause or permit any wastes for which pretreatment is required by pretreatment standards to be
discharged, directly or indirectly, from a pretreatment facility to any disposal system or to
alter, extend or change the construction or method of operation or increase the quantity or
change the nature of the waste discharged from or processed in that facility.

(8) Enter into a contract for the construction and installation of any outlet, sewer system, treatment
works, pretreatment facility or disposal system or for the alteration or extension of any such
facility.

9) Dispose of sludge resulting from the operation of a treatment works, including the removal of
in-place sewage sludge from one location and its deposit at another location, consistent with
the requirement of the Resource Conservation and Recovery Act and regulations promulgated
pursuant thereto.

(10)  Cause or permit any pollutant to enter into a defined managed area of the State's waters for the
maintenance or production of harvestable freshwater, estuarine, or marine plants or animals.

(11)  Cause or permit discharges regulated under G.S. 143-214.7 that result in water pollution.

(12)  Construct or operate an animal waste management system, as defined in G.S. 143-215.10B,
without obtaining a permit under either this Part or Part 1A of this Article.

(@l) Inthe event that both effluent standards or limitations and classifications and water quality standards are
applicable to any point source or sources and to the waters to which they discharge, the more stringent among the
standards established by the Commission shall be applicable and controlling.

(@2)  No permit shall be granted for the disposal of waste in waters classified as sources of public water
supply where the head of the agency that administers the public water supply program pursuant to Article 10 of
Chapter 130A of the General Statutes, after review of the plans and specifications for the proposed disposal facility,
determines and advises the Commission that any outlet for the disposal of waste is, or would be, sufficiently close to
the intake works or proposed intake works of a public water supply as to have an adverse effect on the public health.

(@3)  If the Commission denies an application for a permit, the Commission shall state in writing the reason
for the denial and shall also state the Commission's estimate of the changes in the applicant's proposed activities or
plans that would be required in order that the applicant may obtain a permit.

(a4)  The Department shall regulate wastewater systems under rules adopted by the Commission for Public
Health pursuant to Article 11 of Chapter 130A of the General Statutes except as otherwise provided in this
subsection. No permit shall be required under this section for a wastewater system regulated under Article 11 of
Chapter 130A of the General Statutes. The following wastewater systems shall be regulated by the Department
under rules adopted by the Commission:

(1) Wastewater systems designed to discharge effluent to the land surface or surface waters.

2) Wastewater systems designed for groundwater remediation, groundwater injection, or landfill
leachate collection and disposal.

3) Wastewater systems designed for the complete recycle or reuse of industrial process
wastewater.

(b) Commission's Power as to Permits. —

@ The Commission shall act on all permits so as to prevent, so far as reasonably possible,
considering relevant standards under State and federal laws, any significant increase in
pollution of the waters of the State from any new or enlarged sources. No permit shall be
denied and no condition shall be attached to the permit, except when the Commission finds
such denial or such conditions necessary to effectuate the purposes of this Article.

(2) The Commission shall also act on all permits so as to prevent violation of water quality
standards due to the cumulative effects of permit decisions. Cumulative effects are impacts
attributable to the collective effects of a number of projects and include the effects of
additional projects similar to the requested permit in areas available for development in the
vicinity. All permit decisions shall require that the practicable waste treatment and disposal
alternative with the least adverse impact on the environment be utilized.

3) General permits may be issued under rules adopted pursuant to Chapter 150B of the General
Statutes. Such rules may provide that minor activities may occur under a general permit
issued in accordance with conditions set out in such rules. All persons covered under general
permits shall be subject to all enforcement procedures and remedies applicable under this
Article.

4) The Commission shall have the power:

a. To grant a permit with such conditions attached as the Commission believes necessary
to achieve the purposes of this Article.
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()

b. To require that an applicant satisfy the Department that the applicant, or any parent,
subsidiary, or other affiliate of the applicant or parent:

1. Is financially qualified to carry out the activity for which the permit is
required under subsection (a) of this section; and
2. Has substantially complied with the effluent standards and limitations and

waste management treatment practices applicable to any activity in which
the applicant has previously engaged, and has been in substantial
compliance with other federal and state laws, regulations, and rules for the
protection of the environment.

3. As used in this subdivision, the words "affiliate," "parent," and "subsidiary"
have the same meaning as in 17 Code of Federal Regulations § 240.12bh-2
(April 1, 1990, Edition).

4. For a privately owned treatment works that serves 15 or more service
connections or that regularly serves 25 or more individuals, financial
qualification may be demonstrated through the use of a letter of credit,
insurance, surety, trust agreement, financial test, bond, or a guarantee by
corporate parents or third parties who can pass the financial test. No permit
shall be issued under this section for a privately owned treatment works that
serves 15 or more service connections or that regularly serves 25 or more
individuals, until financial qualification is established and the issuance of
the permit shall be contingent on the continuance of the financial
qualification for the duration of the activity for which the permit was issued.

c. To modify or revoke any permit upon not less than 60 days' written notice to any
person affected.

d. To designate certain classes of minor activities for which a general permit may be
issued, after considering:

1. The environmental impact of the activities;

2. How often the activities are carried out;

3. The need for individual permit oversight; and

4, The need for public review and comment on individual permits.

e. To designate certain classes of minor activities for which:

1. Performance conditions may be established by rule; and

2. Individual or general permits are not required.

The Commission shall not issue a permit for a new municipal or domestic wastewater
treatment works that would discharge to the surface waters of the State or for the expansion of
an existing municipal or domestic wastewater treatment works that would discharge to the
surface waters of the State unless the applicant for the permit demonstrates to the satisfaction
of the Commission that:

a. The applicant has prepared and considered an engineering, environmental, and fiscal
analysis of alternatives to the proposed facility.
b. The applicant is in compliance with the applicable requirements of the systemwide

municipal and domestic wastewater collection systems permit program adopted by
the Commission.

(bl) Repealed by Session Laws 1991, c. 156, s. 1.
(© Applications for Permits and Renewals for Facilities Discharging to the Surface Waters. —

(1)

)

All applications for permits and for renewal of existing permits for outlets and point sources
and for treatment works and disposal systems discharging to the surface waters of the State
shall be in writing, and the Commission may prescribe the form of such applications. All
applications shall be filed with the Commission at least 180 days in advance of the date on
which it is desired to commence the discharge of wastes or the date on which an existing
permit expires, as the case may be. The Commission shall act on a permit application as
quickly as possible. The Commission may conduct any inquiry or investigation it considers
necessary before acting on an application and may require an applicant to submit plans,
specifications, and other information the Commission considers necessary to evaluate the
application.
a. The Department shall refer each application for permit, or renewal of an existing
permit, for outlets and point sources and treatment works and disposal systems
discharging to the surface waters of the State to its staff for written evaluation and
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proposed determination with regard to issuance or denial of the permit. If the
Commission concurs in the proposed determination, it shall give notice of intent to
issue or deny the permit, along with any other data that the Commission may
determine appropriate, to be given to the appropriate State, interstate and federal
agencies, to interested persons, and to the public.

al.  The Commission shall prescribe the form and content of the notice. Public notice shall
be given at least 45 days prior to any proposed final action granting or denying the
permit. Public notice shall be given by publication of the notice one time in a
newspaper having general circulation within the county.

b. Repealed by Session Laws 1987, c. 734.

3) If any person desires a public hearing on any application for permit or renewal of an existing
permit provided for in this subsection, he shall so request in writing to the Commission within
30 days following date of the notice of intent. The Commission shall consider all such
requests for hearing, and if the Commission determines that there is a significant public
interest in holding such hearing, at least 30 days' notice of such hearing shall be given to all
persons to whom notice of intent was sent and to any other person requesting notice. At least
30 days prior to the date of hearing, the Commission shall also cause a copy of the notice
thereof to be published at least one time in a newspaper having general circulation in such
county. In any county in which there is more than one newspaper having general circulation
in that county, the Commission shall cause a copy of such notice to be published in as many
newspapers having general circulation in the county as the Commission in its discretion
determines may be necessary to assure that such notice is generally available throughout the
county. The Commission shall prescribe the form and content of the notices.

The Commission shall prescribe the procedures to be followed in hearings. If the hearing is
not conducted by the Commission, detailed minutes of the hearing shall be kept and shall be
submitted, along with any other written comments, exhibits or documents presented at the
hearing, to the Commission for its consideration prior to final action granting or denying the
permit.

(@) Not later than 60 days following notice of intent or, if a public hearing is held, within 90 days
following consideration of the matters and things presented at such hearing, the Commission
shall grant or deny any application for issuance of a new permit or for renewal of an existing
permit. All permits or renewals issued by the Commission and all decisions denying
application for permit or renewal shall be in writing.

(5) No permit issued pursuant to this subsection (c) shall be issued or renewed for a term
exceeding five years.
(6) The Commission shall not act upon an application for a new nonmunicipal domestic

wastewater discharge facility until it has received a written statement from each city and
county government having jurisdiction over any part of the lands on which the proposed
facility and its appurtenances are to be located which states whether the city or county has in
effect a zoning or subdivision ordinance and, if such an ordinance is in effect, whether the
proposed facility is consistent with the ordinance. The Commission shall not approve a permit
application for any facility which a city or county has determined to be inconsistent with its
zoning or subdivision ordinance unless it determines that the approval of such application has
statewide significance and is in the best interest of the State. An applicant for a permit shall
request that each city and county government having jurisdiction issue the statement required
by this subdivision by mailing by certified mail, return receipt requested, a written request for
such statement and a copy of the draft permit application to the clerk of the city or county. If a
local government fails to mail the statement required by this subdivision, as evidenced by a
postmark, within 15 days after receiving and signing for the certified mail, the Commission
may proceed to consider the permit application notwithstanding this subdivision.

(c1)  Any person who is required to obtain an individual wastewater permit under this section for a facility
discharging to the surface waters of the State that have been classified as nutrient sensitive waters (NSW) under
rules adopted by the Commission shall not discharge more than an average annual mass load of total nitrogen than
would result from a discharge of the permitted flow, determined at the time the Commission makes a finding that
those waters are experiencing or are subject to excessive growth of microscopic or macroscopic vegetation, having a
total nitrogen concentration of five and one-half milligrams of nitrogen per liter (5.5 mg/l). The total nitrogen
concentration of 5.5 mg/l for nutrient sensitive waters required by this subsection applies only to:
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1) Facilities that were placed into operation prior to 1 July 1997 or for which an authorization to
construct was issued prior to 1 July 1997 and that have a design capacity to discharge 500,000
gallons per day or more.

(2) Facilities for which an authorization to construct is issued on or after 1 July 1997.

(c2)  Any person who is required to obtain an individual wastewater permit under this section for a facility
discharging to the surface waters of the State that have been classified as nutrient sensitive waters (NSW) under
rules adopted by the Commission where phosphorus is designated by the Commission as a nutrient of concern shall
not discharge more than an average annual mass load of total phosphorus than would result from a discharge of the
permitted flow, determined at the time the Commission makes a finding that those waters are experiencing or are
subject to excessive growth of microscopic or macroscopic vegetation, having a total phosphorus concentration of
two milligrams of phosphorus per liter (2.0 mg/l). The total phosphorus concentration of 2.0 mg/l for nutrient
sensitive waters required by this subsection applies only to:

(1) Facilities that were placed into operation prior to 1 July 1997 or for which an authorization to
construct was issued prior to 1 July 1997 and that have a design capacity to discharge 500,000
gallons per day or more.

2) Facilities for which an authorization to construct is issued on or after 1 July 1997.

(c3) A person to whom subsection (c1) or (c2) of this section applies may meet the limits established under
those subsections either individually or on the basis of a cooperative agreement with other persons who hold
individual wastewater permits if the cooperative agreement is approved by the Commission. A person to whom
subsection (c1) or (c2) of this section applies whose agreement to accept wastewater from another wastewater
treatment facility that discharges into the same water body and that results in the elimination of the discharge from
that wastewater treatment facility shall be allowed to increase the average annual mass load of total nitrogen and
total phosphorus that person discharges by the average annual mass load of total nitrogen and total phosphorus of
the wastewater treatment facility that is eliminated. If the wastewater treatment facility that is eliminated has a
permitted flow of less than 500,000 gallons per day, the average annual mass load of total nitrogen or phosphorus
shall be calculated from the most recent available data. A person to whom this subsection applies shall comply with
nitrogen and phosphorus discharge monitoring requirements established by the Commission. This average annual
load of nitrogen or phosphorus shall be assigned to the wastewater discharge allocation of the wastewater treatment
facility that accepts the wastewater.

(c4) A person to whom subsection (c1) of this section applies may request the Commission to approve a total
nitrogen concentration greater than that set out in subsection (c1) of this section at a decreased permitted flow so
long as the average annual mass load of total nitrogen is equal to or is less than that required under subsection (c1)
of this section. A person to whom subsection (c2) of this section applies may request the Commission to approve a
total phosphorus concentration greater than that set out in subsection (c2) of this section at a decreased permitted
flow so long as the average annual mass load of total phosphorus is equal to or is less than that required under
subsection (c2) of this section. If, after any 12-month period following approval of a greater concentration at a
decreased permitted flow, the Commission finds that the greater concentration at a decreased permitted flow does
not result in an average annual mass load of total nitrogen or total phosphorus equal to or less than those that would
be achieved under subsections (c1) and (c2) of this section, the Commission shall rescind its approval of the greater
concentration at a decreased permitted flow and the requirements of subsections (c1) and (c2) of this section shall
apply.

(c5)  For surface waters to which the limits set out in subsection (c1) or (c2) of this section apply and for
which a calibrated nutrient response model that meets the requirements of this subsection has been approved by the
Commission, mass load limits for total nitrogen or total phosphorus shall be based on the results of the nutrient
response model. A calibrated nutrient response model shall be developed and maintained with current data, be
capable of predicting the impact of nitrogen or phosphorus in the surface waters, and incorporated into nutrient
management plans by the Commission. The maximum mass load for total nitrogen or total phosphorus established
by the Commission shall be substantiated by the model and may require individual discharges to be limited at
concentrations that are different than those set out in subsection (c1) or (c2) of this section. A calibrated nutrient
response model shall be developed by the Department in conjunction with the affected parties and is subject to
approval by the Commission.

(c6)  For surface waters that the Commission classifies as nutrient sensitive waters (NSW) on or after 1 July
1997, the Commission shall establish a date by which facilities that were placed into operation prior to the date on
which the surface waters are classified NSW or for which an authorization to construct was issued prior to the date
on which the surface waters are classified NSW must comply with subsections (c1) and (c2) of this section. The
Commission shall establish the compliance date at the time of the classification. The Commission shall not establish
a compliance date that is more than five years after the date of the classification. The Commission may extend the
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compliance date as provided in G.S. 143-215.1B. A request to extend a compliance date shall be submitted within
120 days of the date on which the Commission reclassifies a surface water body as NSW.

(d) Applications and Permits for Sewer Systems, Sewer System Extensions and Pretreatment Facilities,
Land Application of Waste, and for Wastewater Treatment Facilities Not Discharging to the Surface Waters of the
State. —

1) All applications for new permits and for renewals of existing permits for sewer systems, sewer
system extensions and for disposal systems, and for land application of waste, or treatment
works which do not discharge to the surface waters of the State, and all permits or renewals
and decisions denying any application for permit or renewal shall be in writing. The
Commission shall act on a permit application as quickly as possible. The Commission may
conduct any inquiry or investigation it considers necessary before acting on an application and
may require an applicant to submit plans, specifications, and other information the
Commission considers necessary to evaluate the application. If the Commission fails to act on
an application for a permit, including a renewal of a permit, within 90 days after the applicant
submits all information required by the Commission, the application is considered to be
approved. Permits and renewals issued in approving such facilities pursuant to this subsection
shall be effective until the date specified therein or until rescinded unless modified or revoked
by the Commission. Local governmental units to whom pretreatment program authority has
been delegated shall establish, maintain, and provide to the public, upon written request, a list
of pretreatment applications received.

(2) An applicant for a permit to dispose of petroleum contaminated soil by land application shall
give written notice that he intends to apply for such a permit to each city and county
government having jurisdiction over any part of the land on which disposal is proposed to
occur. The Commission shall not accept such a permit application unless it is accompanied by
a copy of the notice and evidence that the notice was sent to each such government by
certified mail, return receipt requested. The Commission may consider, in determining
whether to issue the permit, the comments submitted by local governments.

(d1)  Each applicant under subsections (c) or (d) for a permit (or the renewal thereof) for the operation of a
treatment works for a private multi-family or single family residential development, in which the owners of
individual residential units are required to organize as a lawfully constituted and incorporated homeowners'
association of a subdivision, condominium, planned unit development, or townhouse complex, shall be required to
enter into an operational agreement with the Commission as a condition of any such permit granted. The agreement
shall address, as necessary, construction, operation, maintenance, assurance of financial solvency, transfers of
ownership and abandonment of the plant, systems, or works, and shall be modified as necessary to reflect any
changed condition at the treatment plant or in the development. Where the Commission finds appropriate, it may
require any other private residential subdivision, condominium, planned unit development or townhouse complex
which is served by a private treatment works and does not have a lawfully constituted and incorporated
homeowners' association, and for which an applicant applies for a permit or the renewal thereof under subsections
(c) or (d), to incorporate as a lawfully constituted homeowners' association, and after such incorporation, to enter
into an operational agreement with the Commission and the applicant as a condition of any permit granted under
subsections (c) or (d). The local government unit or units having jurisdiction over the development shall receive
notice of the application within an established comment period and prior to final decision.

(e Administrative Review. — A permit applicant or permittee who is dissatisfied with a decision of the
Commission may commence a contested case by filing a petition under G.S. 150B-23 within 30 days after the
Commission notifies the applicant or permittee of its decision. If the permit applicant or permittee does not file a
petition within the required time, the Commission's decision is final and is not subject to review.

U] Local Permit Programs for Sewer Extension and Reclaimed Water Utilization. — Municipalities,
counties, local boards or commissions, water and sewer authorities, or groups of municipalities and counties may
establish and administer within their utility service areas their own general permit programs in lieu of State permit
required in G.S. 143-215.1(a)(2), (3), and (8) above, for construction, operation, alteration, extension, change of
proposed or existing sewer system, subject to the prior certification of the Commission. For purposes of this
subsection, the service area of a municipality shall include only that area within the corporate limits of the
municipality and that area outside a municipality in its extraterritorial jurisdiction where sewer service or a
reclaimed water utilization system is already being provided by the municipality to the permit applicant or
connection to the municipal sewer system or a reclaimed water utilization system is immediately available to the
applicant; the service areas of counties and the other entities or groups shall include only those areas where sewer
service or a reclaimed water utilization system is already being provided to the applicant by the permitting authority
or connection to the permitting authority's system is immediately available. No later than the 180th day after the
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receipt of a program and statement submitted by any local government, commission, authority, or board the
Commission shall certify any local program that does all of the following:
1) Provides by ordinance or local law for requirements compatible with those imposed by this
Part and the rules implementing this Part.
2) Provides that the Department receives notice and a copy of each application for a permit and
that it receives copies of approved permits and plans upon request by the Commission.
3) Provides that plans and specifications for all construction, extensions, alterations, and changes
be prepared by or under the direct supervision of an engineer licensed to practice in this State.
4) Provides for the adequate enforcement of the program requirements by appropriate
administrative and judicial process.
(5) Provides for the adequate administrative organization, engineering staff, financial and other
resources necessary to effectively carry out its plan review program.
(6) Provides that the system is capable of interconnection at an appropriate time with an expanding
municipal, county, or regional system.
@) Provides for the adequate arrangement for the continued operation, service, and maintenance of
the sewer or a reclaimed water utilization system.
(8) Is approved by the Commission as adequate to meet the requirements of this Part and the rules
implementing this Part.

(f1) The Commission may deny, suspend, or revoke certification of a local program upon a finding that a
violation of the provisions in subsection (f) of this section has occurred. A denial, suspension, or revocation of a
certification of a local program shall be made only after notice and a public hearing. If the failure of a local program
to carry out this subsection creates an imminent hazard, the Commission may summarily revoke the certification of
the local program. Chapter 150B of the General Statutes does not apply to proceedings under this subsection.

(f2) Notwithstanding any other provision of subsections (f) and (f1) of this section, if the Commission
determines that a sewer system, treatment works, or disposal system is operating in violation of the provisions of
this Article and that the appropriate local authorities have not acted to enforce those provisions, the Commission
may, after written notice to the appropriate local government, take enforcement action in accordance with the
provisions of this Article.

(9) Any person who is required to hold a permit under this section shall submit to the Department a written
description of his current and projected plans to reduce the discharge of waste and pollutants under such permit by
source reduction or recycling. The written description shall accompany the payment of the annual permit fee. The
written description shall also accompany any application for a new permit, or for modification of an existing permit,
under this section. The written description required by this subsection shall not be considered part of a permit
application and shall not serve as the basis for the denial of a permit or permit modification.

(h) Each applicant for a new permit or the modification of an existing permit issued under subsection (c) of
this section shall include with the application: (i) the extent to which the new or modified facility is constructed in
whole or in part with funds provided or administered by the State or a unit of local government, (ii) the impact of the
facility on water quality, and (iii) whether there are cost-effective alternative technologies that will achieve greater
protection of water quality. The Commission shall prepare a quarterly summary and analysis of the information
provided by applicants pursuant to this subsection. The Commission shall submit the summary and analysis required
by this subsection to the Environmental Review Commission (ERC) as a part of each quarterly report that the
Commission is required to make to the ERC under G.S. 143B-282(b). (1951, c. 606; 1955, c. 1131, s. 1; 1959, c. 779, s. 8;
1967, c. 892, 5. 1; 1971, c. 1167, s. 6; 1973, c. 476, 5. 128; c. 821, 5. 5; ¢. 1262, 5. 23; 1975, c. 19, 5. 51; c. 583, s5. 2-4; C. 655, ss. 1, 2; 1977, c.
771, s. 4; 1979, c. 633, s. 5; 1985, c. 446, s. 1; c. 697, s. 2; 1985 (Reg. Sess., 1986), c. 1023, ss. 1-5; 1987, c. 461, s. 1; c. 734, s. 1; c. 827, ss. 154,
159; 1989, c. 51, s. 2; ¢. 168, s. 29; c. 453, ss. 1, 2; €. 494, s. 1; c. 727, ss. 160, 161; 1989 (Reg. Sess., 1990), c. 1004, s. 17; c. 1024, s. 33; c.

1037, s.1; 1991, c. 156, s. 1; c. 498, s. 1; 1991 (Reg. Sess., 1992), c. 944, s. 12; 1995 (Reg. Sess., 1996), c. 626, s. 2; 1997-458, ss. 6.1, 9.1, 11.2;
1997-496, s. 3; 1998-212, s. 14.9H(b), (d); 1999-329, s. 10.1; 2004-195, s. 1.5; 2006-250, s. 5; 2007-182, 5. 2.)

8§ 143-215.3. General powers of Commission and Department; auxiliary powers.
€)] Additional Powers. — In addition to the specific powers prescribed elsewhere in this Article, and for the
purpose of carrying out its duties, the Commission shall have the power:
(1) To make rules implementing Articles 21, 21A, 21B, or 38 of this Chapter.
(1a) To adopt fee schedules and collect fees for the following:

a. Processing of applications for permits or registrations issued under Article 21, other
than Parts 1 and 1A, Articles 21A, 21B, and 38 of this Chapter;
b. Administering permits or registrations issued under Article 21, other than Parts 1 and

1A, Articles 21A, 21B, and 38 of this Chapter including monitoring compliance with
the terms of those permits; and

c. Reviewing, processing, and publicizing applications for construction grant awards
under the Federal Water Pollution Control Act.
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(1b)

(1c)

(1d)

No fee may be charged under this provision, however, to a farmer who submits an application
that pertains to his farming operations.

The fee to be charged pursuant to G.S. 143-215.3(a)(1a) for processing an application for a
permit under G.S. 143-215.108 and G.S. 143-215.109 of Article 21B of this Chapter may not
exceed five hundred dollars ($500.00). The fee to be charged pursuant to G.S.
143-215.3(a)(1a) for processing a registration under Part 2A of this Article or Article 38 of
this Chapter may not exceed fifty dollars ($50.00) for any single registration. An additional
fee of twenty percent (20%) of the registration processing fee may be assessed for a late
registration under Article 38 of this Chapter. The fee for administering and compliance
monitoring under Article 21, other than Parts 1 and 1A, and G.S. 143-215.108 and G.S.
143-215.109 of Article 21B shall be charged on an annual basis for each year of the permit
term and may not exceed one thousand five hundred dollars ($1,500) per year. Fees for
processing all permits under Article 21A and all other sections of Article 21B shall not exceed
one hundred dollars ($100.00) for any single permit. The total payment for fees that are set by
the Commission under this subsection for all permits for any single facility shall not exceed
seven thousand five hundred dollars ($7,500) per year, which amount shall include all
application fees and fees for administration and compliance monitoring. A single facility is
defined to be any contiguous area under one ownership and in which permitted activities
occur. For all permits issued under these Articles where a fee schedule is not specified in the
statutes, the Commission, or other commission specified by statute shall adopt a fee schedule
in a rule following the procedures established by the Administrative Procedure Act. Fee
schedules shall be established to reflect the size of the emission or discharge, the potential
impact on the environment, the staff costs involved, relative costs of the issuance of new
permits and the reissuance of existing permits, and shall include adequate safeguards to
prevent unusual fee assessments which would result in serious economic burden on an
individual applicant. A system shall be considered to allow consolidated annual payments for
persons with multiple permits. In its rulemaking to establish fee schedules, the Commission is
also directed to consider a method of rewarding facilities which achieve full compliance with
administrative and self-monitoring reporting requirements, and to consider, in those cases
where the cost of renewal or amendment of a permit is less than for the original permit, a
lower fee for the renewal or amendment.

Moneys collected pursuant to G.S. 143-215.3(a)(1a) shall be used to:

a. Eliminate, insofar as possible, backlogs of permit applications awaiting agency action;

b. Improve the quality of permits issued;

c. Improve the rate of compliance of permitted activities with environmental standards;
and

d. Decrease the length of the processing period for permit applications.

The Commission may adopt and implement a graduated fee schedule sufficient to cover all
direct and indirect costs required for the State to develop and administer a permit program
which meets the requirements of Title V. The provisions of subdivision (1b) of this subsection
do not apply to the adoption of a fee schedule under this subdivision. In adopting and
implementing a fee schedule, the Commission shall require that the owner or operator of all
air contaminant sources subject to the requirement to obtain a permit under Title V to pay an
annual fee, or the equivalent over some other period, sufficient to cover costs as provided in
section 502(b)(3)(A) of Title V. The fee schedule shall be adopted according to the
procedures set out in Chapter 150B of the General Statutes.

a. The total amount of fees collected under the fee schedule adopted pursuant to this
subdivision shall conform to the requirements of section 502(b)(3)(B) of Title V. No
fee shall be collected for more than 4,000 tons per year of any individual regulated
pollutant, as defined in section 502(b)(3)(B)(ii) of Title V, emitted by any source.
Fees collected pursuant to this subdivision shall be credited to the Title VV Account.

b. The Commission may reduce any permit fee required under this section to take into
account the financial resources of small business stationary sources as defined under
Title V and regulations promulgated by the United States Environmental Protection
Agency.

c. When funds in the Title V Account exceed the total amount necessary to cover the cost
of the Title V program for the next fiscal year, the Secretary shall reduce the amount
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(1e)

)

3)
(4)

()

(6)
()

billed for the next fiscal year so that the excess funds are used to supplement the cost
of administering the Title V permit program in that fiscal year.

The Commission shall collect the application, annual, and project fees for processing and
administering permits, certificates of coverage under general permits, and certifications issued
under Parts 1 and 1A of this Article and for compliance monitoring under Parts 1 and 1A of
this Article as provided in G.S. 143-215.3D and G.S. 143-215.10G.

To direct that such investigation be conducted as it may reasonably deem necessary to carry
out its duties as prescribed by this Article or Article 21A or Article 21B of this Chapter, and
for this purpose to enter at reasonable times upon any property, public or private, for the
purpose of investigating the condition of any waters and the discharge therein of any sewage,
industrial waste, or other waste or for the purpose of investigating the condition of the air, air
pollution, air contaminant sources, emissions, or the installation and operation of any
air-cleaning devices, and to require written statements or the filing of reports under oath, with
respect to pertinent questions relating to the operation of any air-cleaning device, sewer
system, disposal system, or treatment works. In the case of effluent or emission data, any
records, reports, or information obtained under this Article or Article 21A or Article 21B of
this Chapter shall be related to any applicable effluent or emission limitations or toxic,
pretreatment, or new source performance standards. No person shall refuse entry or access to
any authorized representative of the Commission or Department who requests entry for
purposes of inspection, and who presents appropriate credentials, nor shall any person
obstruct, hamper or interfere with any such representative while in the process of carrying out
his official duties.

To conduct public hearings and to delegate the power to conduct public hearings in accordance
with the procedures prescribed by this Article or by Article 21B of this Chapter.

To delegate such of the powers of the Commission as the Commission deems necessary to one
or more of its members, to the Secretary or any other qualified employee of the Department.
The Commission shall not delegate to persons other than its own members and the designated
employees of the Department the power to conduct hearings with respect to the classification
of waters, the assignment of classifications, air quality standards, air contaminant source
classifications, emission control standards, or the issuance of any special order except in the
case of an emergency under subdivision (12) of this subsection for the abatement of existing
water or air pollution. Any employee of the Department to whom a delegation of power is
made to conduct a hearing shall report the hearing with its evidence and record to the
Commission.

To institute such actions in the superior court of any county in which a violation of this Article,
Article 21B of this Chapter, or the rules of the Commission has occurred, or, in the discretion
of the Commission, in the superior court of the county in which any defendant resides, or has
his or its principal place of business, as the Commission may deem necessary for the
enforcement of any of the provisions of this Article, Article 21B of this Chapter, or of any
official action of the Commission, including proceedings to enforce subpoenas or for the
punishment of contempt of the Commission.

To agree upon or enter into any settlements or compromises of any actions and to prosecute
any appeals or other proceedings.

To direct the investigation of any killing of fish and wildlife which, in the opinion of the
Commission, is of sufficient magnitude to justify investigation and is known or believed to
have resulted from the pollution of the waters or air as defined in this Article, and whenever
any person, whether or not he shall have been issued a certificate of approval, permit or other
document of approval authorized by this or any other State law, has negligently, or carelessly
or unlawfully, or willfully and unlawfully, caused pollution of the waters or air as defined in
this Article, in such quantity, concentration or manner that fish or wildlife are killed as the
result thereof, the Commission, may recover, in the name of the State, damages from such
person. The measure of damages shall be the amount determined by the Department and the
North Carolina Wildlife Resources Commission, whichever has jurisdiction over the fish and
wildlife destroyed to be the replacement cost thereof plus the cost of all reasonable and
necessary investigations made or caused to be made by the State in connection therewith.
Upon receipt of the estimate of damages caused, the Department shall notify the persons
responsible for the destruction of the fish or wildlife in question and may effect such
settlement as the Commission may deem proper and reasonable, and if no settlement is
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reached within a reasonable time, the Commission shall bring a civil action to recover such
damages in the superior court in the county in which the discharge took place. Upon such
action being brought the superior court shall have jurisdiction to hear and determine all issues
or questions of law or fact, arising on the pleadings, including issues of liability and the
amount of damages. On such hearing, the estimate of the replacement costs of the fish or
wildlife destroyed shall be prima facie evidence of the actual replacement costs of such fish or
wildlife. In arriving at such estimate, any reasonably accurate method may be used and it shall
not be necessary for any agent of the Wildlife Resources Commission or the Department to
collect, handle or weigh numerous specimens of dead fish or wildlife.

The State of North Carolina shall be deemed the owner of the fish or wildlife killed and all
actions for recovery shall be brought by the Commission on behalf of the State as the owner
of the fish or wildlife. The fact that the person or persons alleged to be responsible for the
pollution which killed the fish or wildlife holds or has held a certificate of approval, permit or
other document of approval authorized by this Article or any other law of the State shall not
bar any such action. The proceeds of any recovery, less the cost of investigation, shall be used
to replace, insofar as and as promptly as possible, the fish and wildlife killed, or in cases
where replacement is not practicable, the proceeds shall be used in whatever manner the
responsible agency deems proper for improving the fish and wildlife habitat in question. Any
such funds received are hereby appropriated for these designated purposes. Nothing in this
paragraph shall be construed in any way to limit or prevent any other action which is now
authorized by this Article.

(8) After issuance of an appropriate order, to withhold the granting of any permit or permits
pursuant to G.S. 143-215.1 or G.S. 143-215.108 for the construction or operation of any new
or additional disposal system or systems or air-cleaning device or devices in any area of the
State. Such order may be issued only upon determination by the Commission, after public
hearing, that the permitting of any new or additional source or sources of water or air
pollution will result in a generalized condition of water or air pollution within the area
contrary to the public interest, detrimental to the public health, safety, and welfare, and
contrary to the policy and intent declared in this Article or Article 21B of this Chapter. The
Commission may make reasonable distinctions among the various sources of water and air
pollution and may direct that its order shall apply only to those sources which it determines
will result in a generalized condition of water or air pollution.

The determination of the Commission shall be supported by detailed findings of fact and
conclusions set forth in the order and based upon competent evidence of record. The order
shall describe the geographical area of the State affected thereby with particularity and shall
prohibit the issuance of permits pending a determination by the Commission that the
generalized condition of water or air pollution has ceased.

Notice of hearing shall be given in accordance with the provisions of G.S. 150B-21.2.

A person aggrieved by an order of the Commission under this subdivision may seek judicial
review of the order under Article 4 of Chapter 150B of the General Statutes without first
commencing a contested case. An order may not be stayed while it is being reviewed.

9 If an investigation conducted pursuant to this Article or Article 21B of this Chapter reveals a
violation of any rules, standards, or limitations adopted by the Commission pursuant to this
Article or Article 21B of this Chapter, or a violation of any terms or conditions of any permit
issued pursuant to G.S. 143-215.1 or 143-215.108, or special order or other document issued
pursuant to G.S. 143-215.2 or G.S. 143-215.110, the Commission may assess the reasonable
costs of any investigation, inspection or monitoring survey which revealed the violation
against the person responsible therefor. If the violation resulted in an unauthorized discharge
to the waters or atmosphere of the State, the Commission may also assess the person
responsible for the violation for any actual and necessary costs incurred by the State in
removing, correcting or abating any adverse effects upon the water or air resulting from the
unauthorized discharge. If the person responsible for the violation refuses or fails within a
reasonable time to pay any sums assessed, the Commission may institute a civil action in the
superior court of the county in which the violation occurred or, in the Commission's
discretion, in the superior court of the county in which such person resides or has his or its
principal place of business, to recover such sums.

(10)  To require a laboratory facility that performs any tests, analyses, measurements, or monitoring
required under this Article or Article 21B of this Chapter to be certified annually by the
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(11)
(12)

(13)
(14)

(15)

(16)

(17)

Department, to establish standards that a laboratory facility and its employees must meet and
maintain in order for the laboratory facility to be certified, and to charge a laboratory facility a
fee for certification. Fees collected under this subdivision shall be credited to the Water and
Air Account and used to administer this subdivision. These fees shall be applied to the cost of
certifying commercial, industrial, and municipal laboratory facilities.

Repealed by Session Laws 1983, c. 296, s. 6.

To declare an emergency when it finds that a generalized condition of water or air pollution
which is causing imminent danger to the health or safety of the public. Regardless of any
other provisions of law, if the Department finds that such a condition of water or air pollution
exists and that it creates an emergency requiring immediate action to protect the public health
and safety or to protect fish and wildlife, the Secretary of the Department with the
concurrence of the Governor, shall order persons causing or contributing to the water or air
pollution in question to reduce or discontinue immediately the emission of air contaminants or
the discharge of wastes. Immediately after the issuance of such order, the chairman of the
Commission shall fix a place and time for a hearing before the Commission to be held within
24 hours after issuance of such order, and within 24 hours after the commencement of such
hearing, and without adjournment thereof, the Commission shall either affirm, modify or set
aside the order.

In the absence of a generalized condition of air or water pollution of the type referred to
above, if the Secretary finds that the emissions from one or more air contaminant sources or
the discharge of wastes from one or more sources of water pollution is causing imminent
danger to human health and safety or to fish and wildlife, he may with the concurrence of the
Governor order the person or persons responsible for the operation or operations in question
to immediately reduce or discontinue the emissions of air contaminants or the discharge of
wastes or to take such other measures as are, in his judgment, necessary, without regard to any
other provisions of this Article or Article 21B of this Chapter. In such event, the requirements
for hearing and affirmance, modification or setting aside of such orders set forth in the
preceding paragraph of this subdivision shall apply.

Repealed by Session Laws 1983, c. 296, s. 6.

To certify and approve, by appropriate delegations and conditions in permits required by G.S.
143-215.1, requests by publicly owned treatment works to implement, administer and enforce
a pretreatment program for the control of pollutants which pass through or interfere with
treatment processes in such treatment works; and to require such programs to be developed
where necessary to comply with the Federal Water Pollution Control Act and the Resource
Conservation and Recovery Act, including the addition of conditions and compliance
schedules in permits required by G.S. 143-215.1. Pretreatment programs submitted by
publicly owned treatment works shall include, at a minimum, the adoption of pretreatment
standards, a permit or equally effective system for the control of pollutants contributed to the
treatment works, and the ability to effectively enforce compliance with the program.

To adopt rules for the prevention of pollution from underground tanks containing petroleum,
petroleum products, or hazardous substances. Rules adopted under this section may
incorporate standards and restrictions which exceed and are more comprehensive than
comparable federal regulations.

To adopt rules limiting the manufacture, storage, sale, distribution or use of cleaning agents
containing phosphorus pursuant to G.S. 143-214.4(e), and to adopt rules limiting the
manufacture, storage, sale, distribution or use of cleaning agents containing nitrilotriacetic
acid.

To adopt rules to implement Part 2A of Article 21A of Chapter 143.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
RULE CITATION: 15A NCAC 11 .1105
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for the processing fee (in essence a late fee) setin (c). In 2009, the statutes
were amended to repeal authority for all fees except annual fees.
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8 104E-9. Powers and functions of Department of Environment and Natural Resources.

(@)

The Department of Environment and Natural Resources is authorized:

(1) Toadvise, consult and cooperate with other public agencies and with affected groups
and industries.

(2) To encourage, participate in, or conduct studies, investigations, public hearings,
training, research, and demonstrations relating to the control of sources of
radiation, the measurement of radiation, the effect upon public health and safety
of exposure to radiation and related problems.

(3) To require the submission of plans, specifications, and reports for new construction
and material alterations on (i) the design and protective shielding of installations
for radioactive material and radiation machines and (ii) systems for the disposal
of radioactive waste materials, for the determination of any radiation hazard and
may render opinions, approve or disapprove such plans and specifications.

(4) To collect and disseminate information relating to the sources of radiation, including
but not limited to: (i) maintenance of a record of all license applications,
issuances, denials, amendments, transfers, renewals, modifications, suspensions,
and revocations; and (ii) maintenance of a record of registrants and licensees
possessing sources of radiation requiring registration or licensure under the
provisions of this Chapter, and regulations hereunder, and any administrative or
judicial action pertaining thereto; and to develop and implement a responsible
data management program for the purpose of collecting and analyzing statistical
information necessary to protect the public health and safety. The Department
may refuse to make public dissemination of information relating to the source of
radiation within this State after the Department first determines that the
disclosure of such information will contravene the stated policy and purposes of
this Chapter and such disclosure would be against the health, welfare and safety
of the public.

(5) Torespond to any emergency which involves possible or actual release of radioactive
material; and to perform or supervise decontamination and otherwise protect the
public health and safety in any manner deemed necessary. This section does not
in any way alter or change the provisions of Chapter 166 of the North Carolina
General Statutes concerning response during an emergency by the Department of
Military and Veterans Affairs or its successor.

(6) To develop and maintain a statewide environmental radiation program for monitoring
the radioactivity levels in air, water, soil, vegetation, animal life, milk, and food
as necessary to ensure protection of the public and the environment from
radiation hazards.

(7) To implement the provisions of this Chapter and the regulations duly promulgated
under the Chapter.

(8) To establish fees in accordance with G.S. 104E-109.

(9) To enter upon any lands and structures upon lands to make surveys, borings,
soundings, and examinations as may be necessary to determine the suitability of a
site for a low-level radioactive waste facility or low-level radioactive disposal
facility. The Department shall give 30 days' notice of the intended entry
authorized by this section in the manner prescribed for service of process by G.S.
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1A-1, Rule 4. Entry under this section shall not be deemed a trespass or taking;
provided, however, that the Department shall make reimbursement for any
damage to such land or structures caused by such activities.

(20) To encourage research and development and disseminate information on
state-of-the-art means of handling and disposing of low-level radioactive waste.
(11) To promote public education and public involvement in the decision-making

process for the siting and permitting of proposed low-level radioactive waste
facilities. The Department shall assist localities in which facilities are proposed in
collecting and receiving information relating to the suitability of the proposed
site. At the request of a local government in which facilities are proposed, the
Department shall direct the appropriate agencies of State government to develop
such relevant data as that locality shall reasonably request.

(b) The Division of Environmental Health of the Department shall develop a training
program for tanning equipment operators that meets the training rules adopted by the Commission. If
the training program is provided by the Department, the Department may charge each person trained
a reasonable fee to recover the actual cost of the training program. (1975, c. 718, s. 1; 1979, c. 694,
s.4; 1981, c. 704, s. 10.1; 1987, c. 633, s. 7; 1987 (Reg. Sess., 1988), c. 993, s. 25; 1989, c. 727, s.
219(19); 1991, c. 735, s. 2; 1993, c. 501, s. 4; 1995, c. 509, s. 49; 1997-443, s. 11A.119(a); 2001-
474, s. 3; 2002-70, s. 3; 2009-451, s. 13.3(b).)

§ 104E-19. (See Editor's notes) Fees.

@ An annual fee in the amount set by the Department is imposed on a person who is
required to be registered or licensed under this Chapter. The Department must set the fees at amounts
that provide revenue to offset its costs in performing its duties under this Chapter.

(b) Repealed by Session Laws 1987, c. 850, s. 13.

(© The annual fees under subsection (a) of this section shall not exceed the maximum
amounts as follows:

(1) For tanning facilities: two hundred dollars ($200.00) for the first piece of tanning
equipment and thirty dollars ($30.00) for each additional piece of tanning
equipment.

(2) For the following categories of facilities registered to use X-ray tubes or X-ray
equipment: clinics, chiropractors, dentists, educational, government, podiatrists,
industrial, physicians, veterinarians, and other; two hundred dollars ($200.00) for
the first X-ray tube or piece of X-ray equipment and thirty dollars ($30.00) for
each additional X-ray tube or piece of X-ray equipment.

(3) For the following categories of facilities registered to use X-ray tubes or X-ray
equipment: industrial medical, health departments, and service; three hundred
dollars ($300.00) for the first X-ray tube or piece of X-ray equipment and forty
dollars ($40.00) for each additional X-ray tube or piece of X-ray equipment.

(4) For the following categories of facilities registered to use X-ray tubes or X-ray
equipment: hospitals and industrial radiography; four hundred dollars ($400.00)
for the first X-ray tube or piece of X-ray equipment and fifty dollars ($50.00) for
each additional X-ray tube or piece of X-ray equipment. (1975, c. 718, s. 1;
1981, c. 704, s. 13; 1987, c. 633, s. 9; c. 850, s. 13; 1987 (Reg. Sess., 1988), c.
993, s. 26; 2001-474, s. 5; 2009-451, s. 13.3(a).)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
RULE CITATION: 15A NCAC 11 .1106
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for the fees set in (d), (e) and (g). The only authority cited is to set annual
fees.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
RULE CITATION: 15A NCAC 11 .1423
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for the reinstatement fee set in (1).
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUNTANT EXAMINERS
RULE CITATION: 21 NCAC 08F .0101
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Failure to comply with the APA

Extend the period of review

COMMENT:

It is not clear who the "examination vendors™ mentioned in this rule are, nor how they are selected.

There does not appear to be any authority cited for the board to delegate to some undesignated entities the
authority to determine when the exam will be administered.

In (c), it is not clear what is meant by "computer access to operating hours and locations."

Robert A. Bryan, Jr.
Commission Counsel



8 93-12. Board of Certified Public Accountant Examiners.

The name of the State Board of Accountancy is hereby changed to State Board of Certified
Public Accountant Examiners and said name State Board of Certified Public Accountant Examiners
is hereby substituted for the name State Board of Accountancy wherever the latter name appears or is
used in Chapter 93 of the General Statutes. Said Board is created as an agency of the State of North
Carolina and shall consist of seven members to be appointed by the Governor, five persons to be
holders of valid and unrevoked certificates as certified public accountants issued under the
provisions of this Chapter and two persons who are not certified public accountants who shall
represent the interest of the public at large. Members of the Board shall hold office for the term of
three years and until their successors are appointed. Appointments to the Board shall be made under
the provisions of this Chapter as and when the terms of the members of the present State Board of
Accountancy expire; provided, that all future appointments to said Board shall be made for a term of
three years expiring on the thirtieth day of June. All Board members serving on June 30, 1980, shall
be eligible to complete their respective terms. No member appointed to a term on or after July 1,
1980, shall serve more than two complete consecutive terms. The powers and duties of the Board
shall be as follows:

(1) To elect from its members a president, vice-president and secretary-treasurer. The
members of the Board shall receive compensation and reimbursement for travel
expenses in accordance with G.S. 93B-5.

(2) To employ legal counsel, clerical and technical assistance and to fix the
compensation therefor, and to incur such other expenses as may be deemed
necessary in the performance of its duties and the enforcement of the provisions
of this Chapter. Upon request the Attorney General of North Carolina will advise
the Board with respect to the performance of its duties and will assign a member
of his staff, or approve the employment of counsel, to represent the Board in any
hearing or litigation arising under this Chapter. The Board may, in the exercise of
its discretion, cooperate with similar boards of other states, territories and the
District of Columbia in activities designed to bring about uniformity in standards
of admission to the public practice of accountancy by certified public
accountants, and may employ a uniform system of preparation of examinations to
be given to candidates for certificates as certified public accountants, including
the services and facilities of the American Institute of Certified Public
Accountants, or of any other persons or organizations of recognized skill in the
field of accountancy, in the preparation of examinations and assistance in
establishing and maintaining a uniform system of grading of examination papers,
provided however, that all examinations given by said Board shall be adopted and
approved by the Board and that the grade or grades given to all persons taking
said examinations shall be determined and approved by the Board.

(3) To formulate rules for the government of the Board and for the examination of
applicants for certificates of qualification admitting such applicants to practice as
certified public accountants.

(4) To hold written, oral, and computer-based examinations of applicants for certificates
of qualification at least once a year, or more often, as may be deemed necessary
by the Board.

Robert A. Bryan, Jr.
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(5) To issue certificates of qualification admitting to practice as certified public
accountants, each applicant who, having the qualifications herein specified, has
passed an examination to the satisfaction of the Board, in "accounting,”
"auditing,"” "business law," and other related subjects.

A person is eligible to take the examination given by the Board, or to receive
a certificate of qualification to practice as a certified public accountant, if the
person is a citizen of the United States, has declared the intention of becoming a
citizen, is aresident alien, or is a citizen of a foreign jurisdiction which extends to
citizens of this State like or similar privileges to be examined or certified, is 18
years of age or over, and is of good moral character.

To be eligible to take the examination given by the Board, a person shall
submit evidence satisfactory to the Board that the person holds a bachelors degree
from a college or university that is accredited by one of the regional accrediting
associations or from a college or university determined by the Board to have
standards that are substantially equivalent to a regionally accredited institution.
The degree studies shall include a concentration in accounting as prescribed by
the Board or shall be supplemented with courses that are determined by the Board
to be substantially equivalent to a concentration in accounting.

The Board may, in its discretion, waive the education requirement of any
candidate if the Board is satisfied from the result of a special written examination
given the candidate by the Board to test the candidate's educational qualifications
that the candidate is as well qualified as if the candidate met the education
requirements specified above. The Board may provide by regulation for the
general scope of such examinations and may obtain such advice and assistance as
it deems appropriate to assist it in preparing, administering and grading such
special examinations.

To be eligible to receive a certificate of qualification to practice as a certified
public accountant, a person shall submit evidence satisfactory to the Board that:
a. The person has completed 150 semester hours and received a bachelors

degree with a concentration in accounting and other courses that the

Board may require from a college or university that is accredited by a

regional accrediting association or from a college or university

determined by the Board to have standards that are substantially
equivalent to those of a regionally accredited institution.

b. The person has the endorsement as to the person's eligibility of three certified
public accountants who currently hold licenses in any state or territory of
the United States or the District of Columbia.

c. The person has one of the following:

1. One year's experience in the field of accounting under the direct
supervision of a certified public accountant who currently holds a
valid license in any state or territory of the United States or the
District of Columbia.

2. Four years of experience teaching accounting in a four-year college or
university accredited by one of the regional accrediting
associations or in a college or university determined by the Board
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to have standards substantially equivalent to a regionally
accredited institution.

3. Four years of experience in the field of accounting.

4. Four years of experience teaching college transfer accounting courses
at a community college or technical institute accredited by one of
the regional accrediting associations.

5. Any combination of such experience determined by the Board to be
substantially equivalent to the foregoing.

The Board may permit persons otherwise eligible to take its examinations

and withhold certificates until the person has had the required experience.

(6) Inits discretion to grant certificates of qualification admitting to practice as certified
public accountants such applicants who shall be the holders of valid and
unrevoked certificates as certified public accountants, or the equivalent, issued by
or under the authority of any state, or territory of the United States or the District
of Columbia, when in the judgment of the Board the requirements for the issuing
or granting of such certificates or degrees are substantially equivalent to the
requirements established by this Chapter: Provided, however, that the state or
political subdivision of the United States upon whose certificate the reciprocal
action is based grants the same privileges to holders of certificates as certified
public accountants issued pursuant to the provisions of this Chapter. The Board,
by general rule, may grant temporary permits to applicants under this subsection
pending their qualification for reciprocal certificates.

(7) To charge for each examination provided for in this Chapter a fee not exceeding four
hundred dollars ($400.00). In addition to the examination fee, if the Board uses a
testing service for the preparation, administration, or grading of examinations, the
Board may charge the applicant the actual cost of the examination services. The
applicant shall pay all fees and costs associated with the examination at the time
the application is filed with the Board. Examination fees and costs shall not be
refunded unless the Board deems the applicant ineligible for examination.

(7a) To charge for each initial certificate of qualification provided for in this
Chapter a fee not exceeding one hundred fifty dollars ($150.00).
(7b) To require an annual registration of each firm and to charge an annual

registration fee not to exceed two hundred dollars ($200.00) for each firm with
one office, and a fee not to exceed twenty-five dollars ($25.00) for each
additional North Carolina office of the firm, to defray the administrative costs of
accounting practice review programs. The Board may charge an annual fee not to
exceed twenty-five dollars ($25.00) for each firm application for exemption from
the accounting practice review program.

(8) To require the renewal of all certificates of qualification annually on the first day of
July, and to charge an annual renewal fee not to exceed one hundred dollars
($100.00).

(8a) To require the registration of certified public accountant firms which have
offices both within and outside of North Carolina, and the payment by such firms
of an annual registration fee based on the total number of partners in each such
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firm, but not to exceed two thousand five hundred dollars ($2,500) per firm per

year.

(8b) To formulate rules for the continuing professional education of all persons
holding the certificate of certified public accountant, subject to the following
provisions:

a. AfterJanuary 1, 1983, any person desiring to obtain or renew a certificate as
a certified public accountant must offer evidence satisfactory to the Board
that the person has complied with the continuing professional education
requirement approved by the Board. The Board may grant a conditional
license for not more than 12 months for persons who are being licensed
for the first time, or moving into North Carolina, or for other good cause,
in order that the person may comply with the continuing professional
education requirement.

b. The Board shall adopt rules for the administration of the continuing
professional education requirement with a minimum number of hours of
20 and a maximum number of hours of 40 per year, and the Board may
exempt persons who are retired or inactive from the continuing
professional education requirement. The Board may also permit any
certified public accountant to accumulate hours of continuing
professional education in any calendar year of as much as two additional
years annual requirement in advance of or subsequent to the required
calendar year.

c. Anyapplicant who offers satisfactory evidence on forms promulgated by the
Board that the applicant has participated in a continuing professional
education program of the type required by the Board shall be deemed to
have complied with this subdivision.

(8¢c) The Board may formulate rules and regulations for report review and peer
review of audits, reviews, compilations, and other reports issued on financial
information in the public practice of accountancy of all firms, as herein defined,
subject to the following provisions:

a. After June 30, 1992, any firm desiring to obtain or maintain a registration as
a firm must offer satisfactory evidence to the Board that such firm has
complied with the peer review and report review requirements approved
by the Board; provided, however, that the Board shall give to every firm
subject to this section not less than 12 months advance notice of each
peer review and report review required of the firm.

b. The Board may grant a conditional registration for not more than 24 months
for firms which are being registered for the first time, or moving into
North Carolina, or for other good cause, in order that such firm may
comply with the report review and peer review requirements, and in order
that the Board may develop a system of review rotation among the
various firms that must comply with this section.

c. The peer review and report review shall be valid for a minimum of three
years subject to the power of the Board to require remedial action by any
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firm with a deficiency in the review according to the rules established by
the Board.

d. The Board shall promulgate rules and regulations for the administration of
the report review and peer review requirements and the Board shall
exempt firms that show to the satisfaction of the Board that they are not
engaged in the public practice of accountancy or that the scope of their
practice does not come within the peer review and report review
guidelines established by the Board.

e. Any firm that offers satisfactory evidence to the Board that the firm has
satisfactorily participated in and successfully completed a peer review or
a report review of the type required by the Board shall be deemed to have
complied with this section and the Board shall promulgate rules and
regulations for the administration of this procedure.

f. For purposes of this section, a firm means an entity, sole proprietorship,
partnership, registered limited liability partnership, professional limited
liability company, or professional corporation through which one or more
certificate holders engage in the public practice of accountancy through
an office.

(9) Adoption of Rules of Professional Conduct; Disciplinary Action. — The Board shall
have the power to adopt rules of professional ethics and conduct to be observed
by certified public accountants in this State and persons exercising the practice
privilege authorized by this Chapter. The Board shall have the power to revoke,
either permanently or for a specified period, any certificate issued under the
provisions of this Chapter to a certified public accountant or any practice
privilege authorized by the provisions of this Chapter or to censure the holder of
any such certificate or person exercising the practice privilege authorized by this
Chapter. The Board also shall have the power to assess a civil penalty not to
exceed one thousand dollars ($1,000) for any one or combination of the following
causes:

a. Conviction of a felony under the laws of the United States or of any state of
the United States.

b. Conviction of any crime, an essential element of which is dishonesty, deceit
or fraud.

c. Fraud or deceit in obtaining a certificate as a certified public accountant.

d. Dishonesty, fraud or gross negligence in the public practice of accountancy.

e. Violation of any rule of professional ethics and professional conduct adopted
by the Board.

Any disciplinary action taken shall be in accordance with the provisions of

Chapter 150B of the General Statutes. The clear proceeds of any civil penalty

assessed under this section shall be remitted to the Civil Penalty and Forfeiture

Fund in accordance with G.S. 115C-457.2.

(10), (11) Repealed by Session Laws 1993, c. 518, s. 8.

(12) To submit annually on or before the first day of May to the Secretary of
Revenue the names of all persons who have qualified under this Chapter as
certified public accountants. Privilege license issued under G.S. 105-41 shall
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(13)

(14)

(15)

(16)

(17)

Robert A. Bryan, Jr.

designate whether such license is issued to a certified public accountant or an
accountant.

The Board shall keep a complete record of all its proceedings and shall
annually submit a full report to the Governor.

All fees collected on behalf of the Board and all receipts of every kind and
nature, as well as the compensation paid the members of the Board and the
necessary expenses incurred by them in the performance of the duties imposed
upon them, shall be reported annually to the State Treasurer. All fees and other
moneys received by the Board pursuant to the provisions of the General Statutes
shall be kept in a separate fund by the treasurer of the Board, to be held and
expended only for such purposes as are proper and necessary to the discharge of
the duties of the Board and to enforce the provisions of this Chapter. No expense
incurred by the Board shall be charged against the State.

Any certificate of qualification issued under the provisions of this Chapter, or
issued under the provisions of Chapter 157 of the Public Laws of 1913, shall be
forfeited for the failure of the holder to renew same and to pay the renewal fee
therefor to the State Board of Accountancy within 30 days after demand for such
renewal fee shall have been made by the State Board of Accountancy.

To apply to the courts, in its own name, for injunctive relief to prevent
violations of this Chapter or violations of any rules adopted pursuant to this
Chapter. Any court may grant injunctive relief regardless of whether criminal
prosecution or any other action is instituted as a result of the violation. A single
violation is sufficient to invoke the injunctive relief under this subdivision.

The Board shall have the power to acquire, hold, rent, encumber, alienate, and
otherwise deal with real property in the same manner as a private person or
corporation, subject only to approval of the Governor and the Council of State as
to the acquisition, rental, encumbering, leasing, and sale of real property.
Collateral pledged by the Board for an encumbrance is limited to the assets,
income, and revenues of the Board. (1925, c. 261, s. 11; 1939, c. 218, s. 1;
1951, c. 844, ss. 4-9; 1953, c. 1041, s. 20; 1959, c. 1188; 1961, c. 1010;
1971, c. 738, ss. 1-3; 1973, ¢. 476, s. 193; c. 1331, s. 3; 1975, ¢. 107; 1975,
2nd Sess., €. 983, s. 69; 1977, ¢. 804, ss. 1, 2; 1979, c. 750, ss. 6-10; 1979,
2nd Sess., ¢. 1087, ss. 1, 2; 1981, ¢. 10; 1983, c. 185, ss. 4-11; 1985, c. 149;
1987, c. 353; c. 827, ss. 1, 79; 1989, c. 624; 1991, c. 214, s. 1; 1991 (Reg.
Sess., 1992), ¢. 1011, s. 6; 1993, c. 518, s. 8; 1995, ¢. 137, s. 1; 1997-157,
S. 1; 1997-284, s. 1; 1998-215, s. 130; 1998-216, s. 6; 1998-217, s. 51;
1999-440, s. 3; 2001-313, ss. 2, 3, 4, 5; 2009-347, 5. 5.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUNTANT EXAMINERS
RULE CITATION: 21 NCAC 08F .0103
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

In (K), it is not clear what is meant by "the Notice to Schedule.” The phrase is not otherwise used in this
Subchapter.

Robert A. Bryan, Jr.
Commission Counsel



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUTANT EXAMINERS
RULE CITATION: 21 NCAC 08F .0105
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Failure to comply with the APA

Extend the period of review

COMMENT:

In (c)(3), itis not clear who is the examination vendor. There does not appear to be any authority for the board
to delegate to some undesignated entity the authority to define terms used in the rules.

Robert A. Bryan, Jr.
Commission Counsel



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUTANT EXAMINERS
RULE CITATION: 21 NCAC 08J .0111
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for the civil penalties set in this rule. G.S. 93-12(9) is the statute cited with
authority for civil penalties. Failing to register or pay fees does not fall into any of the categories that allow the
assessment of penalties.

(9) Adoption of Rules of Professional Conduct; Disciplinary Action. — The Board shall
have the power to adopt rules of professional ethics and conduct to be observed
by certified public accountants in this State and persons exercising the practice
privilege authorized by this Chapter. The Board shall have the power to revoke,
either permanently or for a specified period, any certificate issued under the
provisions of this Chapter to a certified public accountant or any practice
privilege authorized by the provisions of this Chapter or to censure the holder of
any such certificate or person exercising the practice privilege authorized by this
Chapter. The Board also shall have the power to assess a civil penalty not to
exceed one thousand dollars ($1,000) for any one or combination of the following
causes:

a. Conviction of a felony under the laws of the United States or of any state of
the United States.

b. Conviction of any crime, an essential element of which is dishonesty, deceit
or fraud.
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Robert A. Bryan, Jr.
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c. Fraud or deceit in obtaining a certificate as a certified public accountant.

d. Dishonesty, fraud or gross negligence in the public practice of accountancy.
e. Violation of any rule of professional ethics and professional conduct adopted

by the Board.

Any disciplinary action taken shall be in accordance with the provisions of
Chapter 150B of the General Statutes. The clear proceeds of any civil penalty
assessed under this section shall be remitted to the Civil Penalty and Forfeiture
Fund in accordance with G.S. 115C-457.2.



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUTANT EXAMINERS
RULE CITATION: 21 NCAC 08K .0105
RECOMMENDED ACTION:
Approve, but note staff’'s comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Failure to comply with the APA

Extend the period of review

COMMENT:

In (a), itis not clear what supplemental reports other than those mentioned in (b) the board deems appropriate
from professional corporations and professional limited liability companies. There is no authority cited to set
the requirements outside rulemaking.

Robert A. Bryan, Jr.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUTANT EXAMINERS
RULE CITATION: 21 NCAC 08M .0106
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for the Board to set the civil penalties the rule does in (c).

Robert A. Bryan, Jr.
Commission Counsel



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF CERTIFIED PUBLIC ACCOUTANT EXAMINERS
RULE CITATION: 21 NCAC 08N .0206
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

It is not clear what the Board would consider to be "a timely manner."”

Robert A. Bryan, Jr.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF COSMETIC ART EXAMINERS
RULE CITATION: 21 NCAC 14R .0102
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

In (2)(8), it is not clear what is meant by "the applicant is providing current sanitation regulations."
In (b)(3), it is not clear what is meant by "sanitation only."
In (b)(5), it is not clear what is meant by "That contains duplication of information in course contents."

It is not clear if (d) applies to all continuing education providers or just to internet providers. It is not clear
what is meant by "review process" or "disable timing methodology."
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: BOARD OF COSMETIC ART EXAMINERS
RULE CITATION: 21 NCAC 14R .0103
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

In (j), it is not clear what is meant by "A course must not be approved in segments of an hour."

Robert A. Bryan, Jr.
Commission Counsel



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: APPRAISAL BOARD
RULE CITATION: 21 NCAC 57D .0201
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Paragraph (d) is not consistent with G.S. 93E-2-11(b). The rule makes it the applicant's responsibility to get a
criminal records check from an agency it delegates. The statute gives the Board the responsibility to give the
needed information to the Department of Justice for a search of the criminal records by the SBI and FBI.
There is no authority cited for the Board to adopt its own procedure rather than following the statutory
procedure.
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2009

SESSION LAW 2010-141
SENATE BILL 829

AN ACT TO REGULATE REAL ESTATE APPRAISAL MANAGEMENT COMPANIES.
The General Assembly of North Carolina enacts:

SECTION 1. Chapter 93E of the General Statutes is amended by adding a new Atrticle to
read:
"Article 2.
"Real Estate Appraisal Management Companies.

"8 93E-2-1. Regqistration required of real estate appraisal management companies;
exceptions.

Beginning January 1, 2011, it shall be unlawful for any person, corporation, partnership,
sole proprietorship, subsidiary, unit, or any other business entity in this State to do any of the
following without first registering with the Board under the provisions of this Article:

(1) Directly or indirectly engage or attempt to engage in business as an appraisal
management company.

(2) Advertise or make a representation that the person or entity is engaging in or
conducting business as an appraisal management company.

(3) In any way act as or provide the services of an appraisal management
company.

"§ 93E-2-2. Definitions.

(@)  The following definitions apply in this Article:

(1) Appraisal management company. — A corporation, partnership, sole
proprietorship, subsidiary, unit, or other business entity that utilizes an
appraisal panel or fee panel and performs, directly or indirectly, appraisal
management services.

An appraisal management company does not include any of the following:

a. Any agency of the federal government or any State or municipal
government.

b. An appraiser who enters into an agreement, whether written or
otherwise, with another appraiser for the performance of an
appraisal, and upon completion of the appraisal, the appraisal report
is signed both by the appraiser who completed the appraisal and the
appraiser who requested the completion of the appraisal, except that
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c.

d.

D

=h

an appraisal management company may not avoid the requirements
of this Article by requiring that an employee of the appraisal
management company who is an appraiser sign an appraisal report
that is completed by an appraiser who is a member of the appraisal
panel of the appraisal management company.

Any state or federally chartered bank, farm credit system, savings
institution, or credit union.

Any licensed real estate broker performing only activities in accordance
with Article 1 of this Chapter.

e. Any officer or employee of an exempt entity described in this

subdivision when acting in the scope of employment for the exempt
entity.

f. Any person licensed to practice law in this State, a court-appointed

personal representative or trustee who orders an appraisal in
connection with a bona fide client relationship in which the person
directly contracts with an independent appraiser.

(2) Appraisal management services. — Direct or indirect performance of any of the

following functions on behalf of a lender, financial institution, client, or

any other person:

a.
b.

|9

|2

|+ |

a.

Administer an appraiser panel.

Recruit, qualify, and/or verify licensing or certification of appraisers
who are or may become part of an appraiser panel.

Negotiate fees and service level expectations with appraisers who are
part of an appraiser panel.

Receive an order for an appraisal from one person and deliver the order
for the appraisal to an appraiser that is part of an appraiser panel for

completion.

. Take and determine the status of orders for appraisals.

Conduct quality control of a completed appraisal performed by an
appraiser who is part of an appraiser panel prior to the delivery of
the appraisal to the person that ordered the appraisal.

Provide a completed appraisal performed by an appraiser who is part of
an appraiser panel to one or more persons who have ordered an

appraisal.

(3) Appraiser panel or fee panel. — A network of licensed or certified appraisers

who are independent contractors to the appraisal management company

that have:

a.
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Responded to an invitation, request, or solicitation from an appraisal
management _company, in any form, to perform appraisals for
persons that have ordered appraisals through the appraisal
management company or to perform appraisals for the appraisal




management company directly, on a periodic basis, as requested and
assigned by the appraisal management company; and

b. Been selected and approved by an appraisal management company to
perform appraisals for any client or the appraisal management
company that has ordered an appraisal through the appraisal
management company or to perform appraisals for the appraisal
management company directly, on a periodic basis, as assigned by
the appraisal management company.

(4) Appraisal review. — The act or process of developing and communicating an
opinion about the quality of another appraiser's work that was performed as
part of an appraisal assignment, except that an examination of an appraisal
for grammatical, typographical, or other similar errors shall not be an
appraisal review.

(5) Board. — The North Carolina Appraisal Board under Article 1 of this Chapter.

(6) Employee. — An _individual who has an employment relationship
acknowledged by both the individual and the company and is treated as an
employee for purposes of compliance with federal income tax laws.

(7) Registrant. — A real estate appraisal management company registered pursuant
to this Article.

(b)  The definitions contained in G.S. 93E-1-4 also apply in this Article.

"8 93E-2-3. Rule-making authority.

The Board shall have the authority to adopt rules that are reasonably necessary to
implement, administer, and enforce the provisions of this Article.

"8 93E-2-4. Qualifications for reqgistration; duties of registrants.

(@) Any person or entity desiring to be registered as an appraisal management
company in this State shall make written application to the Board on forms prescribed by the
Board setting forth the applicant's qualifications for registration. The application shall be
accompanied by the applicable fee under G.S. 93E-2-6 and any other information the Board
deems necessary pursuant to rules adopted by the Board. Upon receipt of a properly
completed application and fee and upon a determination by the Board that the applicant is of
good moral character, the Board shall issue to the applicant a certificate of registration
authorizing the applicant to act as a real estate appraisal management company in this State.

(b)  The registration required by subsection (a) of this section shall include the
following information:

(1) Legal name of the entity seeking registration.

(2) Business address of the entity seeking registration.

(3) Phone contact information of the entity seeking registration.

(4) If the entity is not a corporation that is domiciled in this State, the name and
contact information for the company's agent for service of process in this
State.
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(5) The name, address, and contact information for any individual or any
corporation, partnership, or other business entity that owns ten percent
(10%) or more of the appraisal management company.

(6) The name, address, and contact information for the compliance manager.

(7) A certification that the entity has a system and process in place to verify that a
person being added to the appraiser panel of the appraisal management
company holds a license in good standing in this State pursuant to the
North Carolina Appraisers Act if a license or certification is required to
perform appraisals.

(8) A certification that the entity has a system in place to require that appraisers
inform the appraisal management company of their areas of geographic
competency, the types of properties the appraiser is competent to appraise,
and the methodologies the appraiser is competent to perform.

(9) A certification that the entity has a system in place to review the work of all
independent appraisers that are performing real estate appraisal services for
the appraisal management company on a periodic basis to validate that the
real estate appraisal services are being conducted in accordance with the
Uniform Standards of Professional Appraisal Practice.

(10) A certification that the entity maintains a detailed record of each service
request that it receives and the independent appraiser that performs the
residential real estate appraisal services for the appraisal management

company.
(11) An irrevocable Uniform Consent to Service of Process.

(12) Any other information required by the Board pursuant to G.S. 93E-2-3.

(c)  Anyreqistrant having a good faith belief that a real estate appraiser licensed in this
State has violated applicable law or the Uniform Standards of Professional Appraisal Practice
or engaged in unethical conduct shall promptly file a complaint with the Board.

(d)  Regqistered appraisal management companies shall pay fees to an appraiser within
30 days of the date the appraisal is transmitted by the real estate appraiser to the registrant,
except in cases of noncompliance with the conditions of the engagement. In such cases, the
registrant shall notify the real estate appraiser in writing that the fees will not be paid.

(e)  Toqualify to be registered as an appraisal management company, each individual
who owns, directly or indirectly, more than ten percent (10%) of the appraisal management
company shall be of good moral character, as determined by the Board, and shall submit all
information the Board deems necessary pursuant to the rules adopted by the Board.
Additionally, each owner shall certify that he or she has never had a license to act as an
appraiser refused, denied, cancelled, or revoked by the State of North Carolina or any other
state.

(f)  Aregistered appraisal management company shall not enter into any contracts or
agreements with an independent appraiser for the performance of residential real estate
appraisal services for properties located in this State unless the independent appraiser is
licensed or certified in good standing pursuant to the North Carolina Appraisers Act.
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"§ 93E-2-5. Compliance manager.

Each appraisal management company registered under this Article shall designate a
compliance manager who is responsible for ensuring the company operates in compliance
with this Article. The compliance manager shall be a certified real estate appraiser on active
status and in good standing, certified under Article 1 of this Chapter or under the comparable
laws of another state. The appraisal management company shall file a form with the Board
indicating the appraisal management company's designation of compliance manager and the
individual's acceptance of the responsibility. An appraisal management company shall notify
the Board of any change in the appraisal management company's compliance manager. Any
appraisal management company that does not comply with this section shall have the
appraisal management company's reqgistration suspended pursuant to G.S. 93E-2-8 until the
appraisal management company complies with this section. An individual operating an
appraisal management company as a sole proprietorship shall be considered the compliance
manager for purposes of this Article.

"8 93E-2-6. Fees and renewals.

(@)  Eachapplication for registration as an appraisal management company under this
Article shall be accompanied by a reqgistration fee in an amount set by the Board not to
exceed three thousand five hundred dollars ($3,500). Registration issued under this Article
shall expire on June 30, 2012, and on June 30 of each year thereafter. The registration shall
become invalid after that date unless renewed before the expiration date by filing an
application with and paying to the Board a fee in an amount set by the Board not to exceed
two thousand dollars ($2,000).

(b)  All registrations reinstated after the expiration date are subject to a late filing fee
of twenty dollars ($20.00) for each month or part thereof that the reqgistration is lapsed, not to
exceed one hundred twenty dollars ($120.00). The late filing fee shall be in addition to the
required renewal fee. In the event a reqgistrant fails to reinstate the registration within six
months after the expiration date, the registration shall expire and the registrant shall be
required to file a new application for registration. Reinstatement of a registration shall not be
retroactive.

(c) The Board may issue a replacement registration to the registrant upon payment of
fifty dollars ($50.00) to the Board. The Board may certify the registration history of an
appraisal management company registered under this Article upon payment of a fee of one
hundred dollars ($100.00) to the Board.

"8 93E-2-7. Prohibited acts.

(@ No employee, director, officer, or agent of a registered appraisal management
company or any other third party acting as joint venture partner or independent contractor
shall influence or attempt to influence the development, reporting, result, or review of a real
estate appraisal through coercion, extortion, collusion, compensation, inducement,
intimidation, bribery, or in any other manner, including:

(1) Withholding or threatening to withhold timely payment for a real estate
appraisal report.
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(2) Withholding or threatening to withhold future business from a real estate
appraiser or demoting or terminating or threatening to demote or terminate
a real estate appraiser.

(3) Expressly or impliedly promising future business, promotions, or increased
compensation for a real estate appraiser.

(4) Conditioning the ordering of a real estate appraisal report or the payment of a
real estate appraisal fee, salary, or bonus on the opinion, conclusion, or
valuation to be reached or on a preliminary estimate requested from a real
estate appraiser.

(5) Requesting that a real estate appraiser provide an estimated, predetermined, or
desired valuation in a real estate appraisal report or provide estimated
values or comparable sales at any time before the appraiser's completion of
the appraisal report.

(6) Providing to a real estate appraiser an anticipated, estimated, encouraged, or
desired value for a subject property or a proposed or targeted amount to be
loaned to the borrower. However, a real estate appraiser may be provided
with a copy of the sales contract for purchase transactions.

(7) Providing to a real estate appraiser, or any entity or person related to the
appraiser, stock or other financial or nonfinancial benefits.

(8) Allowing the removal of a real estate appraiser from a list of qualified
appraisers used by any entity without prior written notice to the appraiser.
The notice shall include written evidence of the appraiser's illegal conduct,
substandard performance, or otherwise improper or _unprofessional
behavior or any violation of the Uniform Standards of Professional
Appraisal Practice or State licensing standards.

(9) Any other act or practice that impairs or attempts to impair a real estate
appraiser's independence, objectivity, or impartiality.

(10) Requesting or requiring a real estate appraiser to collect a fee from the
borrower, homeowner, or any other person in the provision of real estate
appraisal services.

(11) Altering, modifying, or otherwise changing a completed appraisal
report_submitted by an independent appraiser without the appraiser's
written knowledge and consent.

(12) Using an appraisal report submitted by an independent appraiser for any
other transaction.
(13) Requiring an appraiser to indemnify an appraisal management company

or hold an appraisal management company harmless for any liability,
damage, losses, or claims arising out of the services performed by the
appraisal management company, and not the services performed by the

appraiser.
(14) Requiring an appraiser to provide the company with the appraiser's

digital signature or seal.
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(15) Requiring or attempting to require an appraiser to prepare an appraisal
If the appraiser, in the appraiser's own independent professional judgment,
believes the appraiser does not have the necessary expertise for the
assignment or for the specific geographic area and has notified the
appraisal management company and declined the assignment.

(16) Requiring or attempting to require an appraiser to prepare an appraisal
under a time frame that the appraiser, in the appraiser's own professional
judgment, believes does not afford the appraiser the ability to meet all the
relevant legal and professional obligations if the appraiser has notified the
appraisal management company and declined the assignment.

(b)  Nothing in this section shall be construed as prohibiting an appraisal management
company from requesting that a real estate appraiser:

(1) Consider additional appropriate property information.

(2) Provide further detail, substantiation, or explanation for the real estate
appraiser's value conclusion, through the registrant's established dispute
process.

(3) Correct errors in the real estate appraisal report.

"8 93E-2-8. Disciplinary authority.

(@) The Board may, by order, deny, suspend, revoke, or refuse to issue or renew a
registration of an appraisal management company under this Article or may restrict or limit
activities of a person who owns an interest in or participates in the business of an appraisal
management company if the Board determines that an applicant, registrant, or any partner,
member, manager, officer, director, compliance manager, or person occupying a similar
status, performing similar functions, or directly or indirectly controlling the applicant or
registrant has done any of the following:

(1) Filed an application for registration that, as of its effective date or as of any
date after filing, contained any statement that, in light of the circumstances
under which it was made, is false or misleading with respect to any
material fact.

(2) Violated or failed to comply with any provision of this Article or any rules
adopted by the Board.

(3) Been convicted of any felony or, within the past 10 years, been convicted of
any misdemeanor involving mortgage lending or real estate appraisal or
any offense involving breach of trust, moral turpitude, or fraudulent or
dishonest dealing.

(4) Been permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in or continuing any conduct or practice
involving any aspect of the real estate appraisal management business.

(5) Been the subject of an order of the Board or any other state appraiser
regulatory agency denying, suspending, or revoking the person's license as
a real estate appraiser.
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(6) Acted as an appraisal management company while not properly licensed by the
Board.
(7) Failed to pay the proper filing or renewal fee under this Acrticle.

(b)  The Board may, by order, summarily postpone or suspend the registration of an
appraisal management company pending final determination of any proceeding under this
section. Upon entering the order, the Board shall promptly notify the registrant that the order
has been entered and the reasons for the order. The Board shall calendar a hearing within 15
days after the Board receives a written request for a hearing. If a registrant does not request a
hearing, the order shall remain in effect until the order is modified or vacated by the Board. If
a hearing is requested, after notice of and opportunity for hearing, the Board may modify or
vacate the order or extend the order until the Board makes its final determination.

(c)  The Board may, by order, impose a civil penalty upon a registrant or any partner,
officer, director, compliance manager, or other person occupying a similar status or
performing similar functions on behalf of a reqistrant for any violation of this Article. The
civil penalty shall not exceed ten thousand dollars ($10,000) for each violation of this Article.

(d) Inaddition to other powers under this Article, upon finding that any action of a
person is in violation of this Article, the Board may order the person to cease from the
prohibited action. If the person subject to the order fails to appeal the order of the Board or
the person appeals the order and the appeal is denied or dismissed and the person continues
to engage in the prohibited action in violation of the Board's order, the person shall be subject
to a civil penalty of up to twenty-five thousand dollars ($25,000) for each violation of the
order. The penalty provision of this section shall be in addition to and not in lieu of any other
provision of law applicable to a registrant for the registrant's failure to comply with an order
of the Board.

(e)  Unless otherwise provided, all actions and hearings under this Article shall be
governed by Article 3A of Chapter 150B of the General Statutes.

(f)  When a registrant is accused of any act, omission, or misconduct that would
subject the registrant to disciplinary action, the registrant, with the consent and approval of
the Board, may surrender the registrant's registration and all the rights and privileges
pertaining to the registrant for a minimum period of five years. A person who surrenders a
registration shall not be eligible for or submit any application for reqgistration during the
period the registration is surrendered.

(@) If the Board has reasonable grounds to believe that an appraisal management
company has violated the provisions of this Article or that facts exist that would be the basis
for an order against an appraisal management company, the Board may at any time, either
personally or by a person duly designated by the Board, investigate or examine the books,
accounts, records, and files of any reqgistrant or other person relating to the complaint or
matter under investigation. The Board may require any registrant or other person to submit a
criminal history record check and a set of that person's fingerprints in connection with any
examination or investigation. Refusal to submit the requested criminal history record check
or a set of fingerprints shall be grounds for disciplinary action. The reasonable cost of the
investigation or examination shall be charged against the registrant.
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(h)  The Board shall have the power to issue subpoenas requiring the attendance of
persons and the production of papers and records before the Board in any hearing,
investigation, inquiry, or other proceeding conducted by the Board. Upon the production of
any papers, records, or documents, the Board shall have the power to authorize true copies of
the papers, records, or documents to be substituted in the permanent record of the matter in
which the books, records, or documents shall have been introduced in evidence.

(i) Upon a request by the Board and with reasonable notice, an appraisal management
company shall produce within this State all books and records related to real estate appraisal
management services provided for properties located in North Carolina.

"8 93E-2-9. Records.

(@)  The Board shall maintain a list of all applicants for registration under this Article
that includes for each applicant the date of application, the name and primary business
location of the applicant, and whether the registration was granted or refused.

(b)  The Board shall maintain a current roster showing the names and places of
business of all registered appraisal management companies that lists the appraisal
management companies' respective officers and directors. The rosters shall: (i) be kept on file
in the office of the Board; (ii) contain information regarding all orders or other action taken
against the company, its officers, and other persons; and (iii) be open to public inspection.

(c) Every reqistered appraisal management company shall maintain the accounts,
correspondence, memoranda, papers, books, and other records related to services provided by
the appraisal management company as prescribed in rules adopted by the Board, including in
electronic form. All records shall be preserved for five years unless the Board, by rule,
prescribes otherwise for particular types of records.

(d)  If the information contained in any document filed with the Board is or becomes
inaccurate or incomplete in any material respect, the appraisal management company shall
promptly file a correcting amendment to the information contained in the document.

"8 93E-2-10. Penalty; injunctive relief.

(@)  Any person violating the provisions of this Article shall be guilty of a Class 1
misdemeanor.

(b)  The Board may appear in its own name in superior court in actions for injunctive
relief to prevent any person from violating the provisions of this Article or rules adopted by
the Board. The superior court shall have the power to grant these injunctions whether
criminal prosecution has been or may be instituted as a result of the violations or whether the
person is the holder of a registration issued by the Board under this Article.

"8 93E-2-11. Criminal history record checks of applicants or registrants for
registration as appraisal management companies.

(@)  Definitions. — The following definitions shall apply in this section:

(1) Applicant. — A person applying for registration as an appraisal management
company pursuant to G.S. 93E-2-4.

(2) Criminal history. — A history of conviction of a state or federal crime, whether
a_misdemeanor or felony, that bears on an applicant's fitness for
registration to act as a real estate appraisal management company. The
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crimes include the criminal offenses set forth in any of the following
Articles of Chapter 14 of the General Statutes: Article 5, Counterfeiting
and Issuing Monetary Substitutes; Article 5A, Endangering Executive and
Leqislative Officers; Article 6, Homicide; Article 7A, Rape and Other Sex
Offenses; Article 8, Assaults; Article 10, Kidnapping and Abduction;
Article 13, Malicious Injury or Damage by Use of Explosive or Incendiary
Device or Material; Article 14, Burglary and Other Housebreakings;
Article 15, Arson and Other Burnings; Article 16, Larceny; Article 17,
Robbery; Article 18, Embezzlement; Article 19, False Pretenses and
Cheats:; Article 19A, Obtaining Property or Services by False or Fraudulent
Use of Credit Device or Other Means; Article 19B, Financial Transaction
Card Crime Act; Article 20, Frauds; Article 21, Forgery; Article 26,
Offenses Against Public Morality and Decency; Article 26A, Adult
Establishments; Article 27, Prostitution; Article 28, Perjury; Article 29,
Bribery; Article 31, Misconduct in Public Office; Article 35, Offenses
Aagainst the Public Peace; Article 36A, Riots and Civil Disorders; Article
39, Protection of Minors; Article 40, Protection of the Family; Article 59,
Public Intoxication; and Article 60, Computer-Related Crime. The crimes
also include possession or sale of drugs in violation of the North Carolina
Controlled Substances Act in Article 5 of Chapter 90 of the General
Statutes and alcohol-related offenses, including sale to underage persons in
violation of G.S. 18B-302 or driving while impaired in violation of G.S.
20-138.1 through G.S. 20-138.5. In addition to the North Carolina crimes
listed in this subdivision, such crimes also include similar crimes under
federal law or under the laws of other states.

(b) The Board may require that an applicant for registration as an appraisal
management company or a reqgistrant consent to a criminal history record check. Refusal to
consent to a criminal history record check may constitute grounds for the Board to deny
registration to an applicant or registrant. The Board shall ensure that the State and national
criminal history of an applicant or registrant is checked. The Board shall be responsible for
providing to the North Carolina Department of Justice the fingerprints of the applicant or
registrant to be checked, a form signed by the applicant or registrant consenting to the
criminal record check and the use of fingerprints and other identifying information required
by the State or National Repositories of Criminal Histories, and any additional information
required by the Department of Justice in accordance with G.S. 114-19.28. The Board shall
keep all information obtained pursuant to this section confidential. The Board shall collect
any fees required by the Department of Justice and shall remit the fees to the Department of
Justice for expenses associated with conducting the criminal history record check.

(c) Ifan applicant's or registrant's criminal history record check reveals one or more
convictions listed under subdivision (a)(2) of this section, the conviction shall not
automatically bar registration. The Board shall consider all of the following factors regarding
the conviction:

Robert A. Bryan, Jr.
Commission Counsel




(1) The level of seriousness of the crime.
(2) The date of the crime.
(3) The age of the person at the time of the conviction.
(4) The circumstances surrounding the commission of the crime, if known.
(5) The nexus between the criminal conduct of the person and the job duties of the
position to be filled.
(6) The person's prison, jail, probation, parole, rehabilitation, and employment
records since the date the crime was committed.
(7) The subsequent commission by the person of a crime listed in subdivision
(a)(2) of this section.
If, after reviewing these factors, the Board determines that the applicant's or registrant's criminal
history disqualifies the applicant or registrant for registration, the Board may deny registration of the
applicant or registrant. The Board may disclose to the applicant or registrant information contained in
the criminal history record check that is relevant to the denial. The Board shall not provide a copy of
the criminal history record check to the applicant or registrant. The applicant or registrant shall have
the right to appear before the Board to appeal the Board's decision. However, an appearance before
the full Board shall constitute an exhaustion of administrative remedies in accordance with Chapter
150B of the General Statutes.

(d) Limited Immunity. — The Board, its officers, and employees, acting in good faith
and in_compliance with this section, shall be immune from civil liability for denying
registration to an applicant or reqgistrant based on information provided in the applicant's or
registrant's criminal history record check."

SECTION 2. Article 4 of Chapter 114 of the General Statutes is amended by adding a
new section to read:
"§ 114-19.28. Criminal history record checks of applicants or registrants for
reqistration as real estate appraisal management companies.

The Department of Justice may provide to the North Carolina Appraisal Board from the
State and National Repositories of Criminal Histories the criminal history of any applicant or
reqistrant for registration under Article 2 of Chapter 93E of the General Statutes. Along with
the request, the Board shall provide to the Department of Justice the fingerprints of the
applicant or registrant, a form signed by the applicant or registrant consenting to the criminal
history record check and use of fingerprints and other identifying information required by the
State and National Repositories, and any additional information required by the Department
of Justice. The applicant's or registrant's fingerprints shall be forwarded to the State Bureau
of Investigation for a search of the State's criminal history record file, and the State Bureau of
Investigation shall forward a set of fingerprints to the Federal Bureau of Investigation for a
national criminal history record check. The Board shall keep all information obtained
pursuant to this section confidential. The Department of Justice may charge a fee to offset the
cost incurred by the Department to conduct a criminal history record check under this section.
The fee shall not exceed the actual cost of locating, editing, researching, and retrieving the
information."

SECTION 3. G.S. 93E-1-5(a) reads as rewritten:
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"(a) There is created the North Carolina Appraisal Board for the purposes set forth in
this Chapter. The Board shall consist of nine members. The Governor shall appoint five
members of the Board, and the General Assembly shall appoint four members in accordance
with G.S. 120-121, two upon the recommendation of the President Pro Tempore of the
Senate and two upon the recommendation of the Speaker of the House of Representatives.
Members appointed by the Governor shall be appointed from geographically diverse areas of
the State. The appointees recommended by the Speaker of the House of Representatives and
four of the appointees of the Governor shall be persons who have been engaged in the
business of real estate appraising in this State for at least five years immediately preceding
their appointment and are also State-licensed or State-certified real estate appraisers. One of
the appointees of the Governor shall be a person representing either the real estate appraisal
management industry or the banking industry. No more than three of the appointees may be
members of the same appraiser trade organization at any one time. The appointees
recommended by the President Pro Tempore of the Senate shall be a person not involved
directly or indirectly in the real estate, real estate appraisal, or the real estate lending industry.
Members of the Board shall serve three-year terms, so staggered that the terms of three
members expire in one year, the terms of three members expire in the next year, and the
terms of three members expire in the third year of each three-year period. The members of
the Board shall elect one of their members to serve as chairman of the Board for a term of
one year. The Governor may remove any member of the Board appointed by the Governor
for misconduct, incompetency, or neglect of duty. The General Assembly may remove any
member appointed by it for the same reasons. Successors shall be appointed by the
appointing authority making the original appointment. All vacancies occurring on the Board
shall be filled, for the unexpired term, by the appointing authority making the original
appointment. Vacancies in appointments made by the General Assembly shall be filled in
accordance with G.S. 120-122. Initial terms of office commenced July 1, 1994."

SECTION 4. G.S. 93E-2-3, as enacted by Section 1 of this act, is effective when it
becomes law. The remainder of this act becomes effective January 1, 2011.
In the General Assembly read three times and ratified this the 1% day of July, 2010.

s/ Walter H. Dalton
President of the Senate

s/ Joe Hackney
Speaker of the House of Representatives

s/ Beverly E. Perdue
Governor

Approved 1:48 p.m. this 22" day of July, 2010
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: APPRAISAL BOARD
RULE CITATION: 21 NCAC 57D .0303
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Paragraph (c) is not consistent with G.S. 93E-2-11(b). The rule makes it the applicant's responsibility to get a
criminal records check from an agency it delegates. The statute gives the Board the responsibility to give the
needed information to the Department of Justice for a search of the criminal records by the SBI and FBI.
There is no authority cited for the Board to adopt its own procedure rather than following the statutory
procedure.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: STATE TREASURER / LOCAL GOVERNMENT COMMISSION
RULE CITATION: 20 NCAC 03 .0112
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

X Failure to comply with the APA

Extend the period of review

COMMENT:

This rule was noticed in the Register and later submitted to the Rules Review Commission (RRC) as a rule
from the State Treasurer. The agency with statutory authority to adopt this rule is the Local Government
Commission. The Local Government Commission is a separate statutorily created agency that is housed in the
Department of the State Treasurer.

Apparently the Department of the State Treasurer was in fact the agency that engaged in this rulemaking to
increase fees. The Local Government Commission was aware of the Treasurer's plans to increase the fees but
took no formal action prior to the Treasurer's adoption of the rules. Since the rules were submitted to the RRC,
the Local Government Commission has met and formally adopted the rules.

Staff is concerned that this rule was adopted without substantial compliance with the Administrative Procedure
Act (APA). There is no indication that the Local Government Commission had any formal involvement until
the rules were adopted. Staff sees this situation as different from the situation involving the Apprenticeship
Council and the Department of Labor that were approved by the RRC in October. In that situation, all voting
members of the Apprenticeship Council were appointed by the Commissioner of Labor and the rules were
subject to the approval of the Commissioner. The purpose of the Apprenticeship Council is to assist the
Commissioner. Staff was satisfied that no one was misled by any procedural defects.

In this situation, while the Local Government Commission is housed in the Department of the State Treasurer,
the Treasurer herself is only one member of the Commission and has no approval authority. The Commission
should have taken formal action to propose the rules and should have been listed in the Register as the
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proposing agency. Staff does not believe there has been substantial compliance with the APA by the Local
Government Commission, and there is no authority for the State Treasurer to adopt this rule.

In (), it is not clear what is meant by "Up to the amount listed below." Assuming that means the listed amount
is a maximum amount, it is not clear how the exact amount is determined.
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SUBCHAPTER Il. LOCAL GOVERNMENT COMMISSION.
Article 2.
Local Government Commission.

8 159-3. Local Government Commission established.

@) The Local Government Commission consists of nine members. The State Treasurer, the
State Auditor, the Secretary of State, and the Secretary of Revenue each serve ex officio; the
remaining five members are appointed to four-year terms as follows: three by the Governor, one by
the General Assembly upon the recommendation of the President Pro Tempore in accordance with
G.S. 120-121, and one by the General Assembly upon the recommendation of the Speaker of the
House in accordance with G.S. 120-121. Of the three members appointed by the Governor, one shall
be or have been the mayor or a member of the governing board of a city and one shall be or have
been a member of a county board of commissioners. The State Treasurer is chairman ex officio of
the Local Government Commission. Membership on the Commission is an office that may be held
concurrently with one other office, as permitted by G.S. 128-1.1.

(b) The Commission shall meet at least quarterly in the City of Raleigh, and may hold special
meetings at any time or place upon notice to each member given in person or by mail not later than
the fifth day before the meeting. The notice need not state the purpose of the meeting.

Action of the Commission shall be taken by resolution adopted by majority vote of those present
and voting. A majority of the Commission constitutes a quorum.

(© The appointed members of the Commission are entitled to the per diem compensation and
allowances prescribed by G.S. 138-5. All members are entitled to reimbursement for necessary travel
and other expenses.

(d) The Commission may call upon the Attorney General for legal advice in relation to its
powers and duties.

(e The Local Government Commission shall operate as a division of the Department of the
State Treasurer.

()] The Commission may adopt rules and regulations to carry out its powers and duties.
(1931, . 60, s. 7; ¢. 296, s. 8; 1933, . 31, s. 1; 1957, ¢. 541, s. 18; 1963, c. 1130; 1969, c. 445, s. 1;
1971, c. 780, s. 1; 1973, c. 474, s. 2; c. 476, s. 193; 1995, c. 490, s. 30(a).)

8§ 159-6. Fees of the Commission.

@ The Commission may charge and collect fees for services rendered and for all expenses
incurred by the Commission in connection with approving or denying an application for an issue of
other than general obligation bonds or notes, participating in the sale, award or delivery of such issue
or carrying out any other of its powers and duties with respect to such issue or the issuer thereof,
pursuant to the laws of the State of North Carolina.

(b) The Commission shall establish rules and regulations concerning the setting and
collection of such fees. In establishing the amount of or method of determining such fees, the
Commission shall take into account, among other things, the scope of its statutory responsibilities
and the nature and extent of its services for such issue or issuer or class thereof.

(© Such fees collected by the Commission shall be incorporated into the budget of the State
Treasurer and shall be expended for costs incurred by the Commission in carrying out its statutory
responsibilities in the issuance of revenue bonds.
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(d) Apart from the above fees, the Commission is authorized to receive reimbursement for all
expenses incurred in the sale or issuance of general obligation bonds and notes by assessing and
collecting fees.

(e) In addition to any other fees authorized by this section, the Commission may charge and
collect fees for services rendered and expenses incurred in reviewing and processing petitions of
counties or cities concerning use of local sales and use tax revenue in accordance with G.S. 105-
487(c). (1981 (Reg. Sess., 1982), c. 1175; 1983, c. 908, s. 2.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: STATE TREASURER / CAPITAL FACILITIES FINANCE AGENCY
RULE CITATION: 20 NCAC 09 .0602
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

X Failure to comply with the APA

Extend the period of review
COMMENT:

This rule was noticed in the Register and later submitted to the Rules Review Commission (RRC) as a rule
from the State Treasurer. The agency with statutory authority to adopt this rule is the Capital Facilities Finance
Agency. The Capital Facilities Finance Agency is a separate statutorily created agency that is housed in the
Department of the State Treasurer.

Apparently the Department of the State Treasurer was in fact the agency that engaged in this rulemaking to
increase fees. The Capital Facilities Finance Agency was aware of the Treasurer's plans to increase the fees but
took no formal action prior to the Treasurer's adoption of the rules. Since the rules were submitted to the RRC,
the Capital Facilities Finance Agency has met and formally adopted the rules.

Staff is concerned that this rule was adopted without substantial compliance with the Administrative Procedure
Act (APA). There is no indication that the Capital Facilities Finance Agency had any formal involvement until
the rules were adopted. Staff sees this situation as different from the situation involving the Apprenticeship
Council and the Department of Labor that were approved by the RRC in October. In that situation, all voting
members of the Apprenticeship Council were appointed by the Commissioner of Labor and the rules were
subject to the approval of the Commissioner. The purpose of the Apprenticeship Council is to assist the
Commissioner. Staff was satisfied that no one was misled by any procedural defects.

In this situation, while the Capital Facilities Finance Agency is housed in the Department of the State
Treasurer, the Treasurer herself is only one member of the Agency and has no approval authority. The Agency
should have taken formal action to propose the rules and should have been listed in the Register as the
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proposing agency. Staff does not believe there has been substantial compliance with the APA by the Capital
Facilities Finance Agency, and there is no authority for the State Treasurer to adopt this rule.

In (d), it is not clear what constitutes “extraordinary™ expenses.
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§ 159D-37. Definitions.
As used or referred to in this Article, the following words and terms have the following
meanings, unless the context clearly indicates otherwise:

(1) "Agency" means the North Carolina Capital Facilities Finance Agency or, should this
agency be abolished or otherwise divested of its functions under this Article, the
public body succeeding it in its principal functions, or upon which are conferred
by law the rights, powers and duties given by this Article to the agency.

(1a) "Bonds" or "notes” means the revenue bonds or bond anticipation notes,
respectively, authorized to be issued by the agency under this Article, including
revenue refunding bonds, notwithstanding that they may be secured by a deed of
trust or the full faith and credit of a participating institution or any other lawfully
pledged security of a participating institution.

(2) "Cost", as applied to any project or any portion of a project financed under the
provisions of this Article, means all or any part of the cost of construction,
acquisition, alteration, enlargement, reconstruction and remodeling of a project,
including all lands, structures, real or personal property, rights, rights-of-way,
franchises, easements and interests acquired or used for or in connection with a
project, the cost of demolishing or removing any buildings or structures on land
so acquired, including the cost of acquiring any lands to which such buildings or
structures may be moved, the cost of all machinery and equipment, financing
charges, interest prior to and during construction and, if deemed advisable by the
agency, for a period not exceeding two years after the estimated date of
completion of construction, the cost of engineering and architectural surveys,
plans and specifications, the cost of consulting and legal services and other
expenses necessary or incident to determining the feasibility or practicability of
constructing or equipping a project, the cost of administrative and other expenses
necessary or incident to the construction or acquisition of a project and the
financing of the construction or acquisition thereof, including reasonable
provision for working capital and a reserve for debt service, and the cost of
reimbursing any participating institution for any payments made for any cost
described above or the refinancing of any cost described above, including any
evidence of indebtedness incurred to finance such cost; provided, however, that
no payment shall be reimbursed or any cost or indebtedness be refinanced if such
payment was made or such cost or indebtedness was incurred before November

25, 1981.
(3),(4) Repealed by Session Laws 2000, c. 179. s. 2, effective July 1, 2000.
(4a) "Institution for elementary and secondary education” means a nonprofit

institution within the State of North Carolina authorized by law and engaged or to
be engaged in the providing of kindergarten, elementary, or secondary education,
or any combination of these.

(5) "Institution for higher education” means a nonprofit private educational institution
within the State of North Carolina authorized by law to provide a program of
education beyond the high school level.

(6) "Participating institution” means an institution for higher education, an institution for
elementary and secondary education, or a special purpose institution that,
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pursuant to the provisions of this Article, undertakes the financing, refinancing,

acquiring, constructing, equipping, providing, owning, repairing, maintaining,

extending, improving, rehabilitating, renovating, or furnishing of a project or

undertakes the refunding or refinancing of obligations or of a deed of trust or a

mortgage or of advances as provided in this Article.

(6a) "Project” means any one or more buildings, structures, equipment,
improvements, additions, extensions, enlargements, or other facilities comprising
any of the following:

a. Educational facilities used by an institution for higher education or an
institution for elementary and secondary education, including dormitories
and other housing facilities, housing facilities for student nurses, dining
halls and other food preparation and food service facilities, student
unions, administration buildings, academic buildings, libraries,
laboratories, research facilities, classrooms, athletic facilities, health care
facilities, laundry facilities, and other structures or facilities related to
these facilities or required or useful for the instruction of students, the
conducting of research, or the operation of the institution.

b. Student housing facilities to be owned or operated by an owner or operator
other than an institution for higher education or an institution for
elementary and secondary education.

c. A special purpose project as defined in G.S. 159C-3.

The term "project™ includes landscaping, site preparation, furniture, equipment

and machinery, and other similar items necessary or convenient for operation of a

particular facility in the manner for which its use is intended. The term also

includes all appurtenances and incidental facilities, such as headquarters or office
facilities, maintenance, storage, or utility facilities, parking facilities, and other
facilities related to, required, or useful for the operation of the project or essential
or convenient for the orderly conduct of the facility. The term "project” does not
include the cost of items that customarily result in a current operating charge,
such as books, fuel, or supplies. The term does not include any facility used or to
be used for sectarian instruction or as a place of religious worship nor any facility
that is used or to be used primarily in connection with any part of the program of

a school or department of divinity for any religious denomination.

(6b) "Special purpose institution™ means a for-profit or not-for-profit corporation
or similar entity that undertakes any of the activities set forth in sub-subdivisions
(6a)b. and (6a)c. of this section.

(7) "State™ means the State of North Carolina. (1985 (Reg. Sess., 1986), c. 794, s. 3;
1998-124, s. 4; 2000-179, s. 2; 2007-128, s. 2.)

§ 159D-38. Capital facilities finance agency.

@ There is created a body politic and corporate to be known as "North Carolina Capital
Facilities Finance Agency" which shall be constituted a public agency and an instrumentality of the
State for the performance of essential public functions. The agency shall be governed by a board of
directors composed of seven members. Two of the members of the board shall be the State Treasurer
and the State Auditor, both of whom shall serve ex officio. The remaining directors of the agency
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shall be residents of the State and shall not hold other public office. The General Assembly upon the
recommendation of the President Pro Tempore of the Senate shall appoint one director in accordance
with G.S. 120-121, the General Assembly upon the recommendation of the Speaker of the House of
Representatives shall appoint one director in accordance with G.S. 120-121, and the Governor shall
appoint three directors of the agency. The five appointive directors of the agency shall be appointed
for staggered four-year terms, two being appointed initially for one year by the President of the
Senate and the Speaker of the House, respectively, and one for two years, one for three years and one
for four years, respectively, as designated by the Governor. Each director shall continue in office
until a successor is duly appointed and qualified, except that any person appointed to fill a vacancy
shall serve only for the unexpired term. Any vacancy in a position held by an appointive member
shall be filled by a new appointment made by the officer who originally made the appointment. Any
member of the board of directors is eligible for reappointment. Each appointive member of the board
of directors may be removed by the Governor for misfeasance, malfeasance or neglect of duty after
reasonable notice and a public hearing, unless the notice and hearing are in writing expressly waived.
Each appointive member of the board of directors shall take an oath of office to administer the duties
of office faithfully and impartially and a record of the oath shall be filed in the office of the Secretary
of State. The Governor shall designate from among the members of the board of directors a chair and
a vice-chair, whose terms extend to the earlier of either two years or the date of expiration of their
then current terms as members of the board of directors of the agency. The board of directors shall
elect and appoint and prescribe the duties of a secretary-treasurer and any other officers it considers
necessary or advisable, which officers need not be members of the board of directors.

(b) No part of the revenues or assets of the agency shall inure to the benefit of or be
distributable to its members or officers or other private persons. The members of the agency shall
receive no compensation for their services but shall be entitled to receive, for attendance at meetings
of the agency or any committee thereof and for other services for the agency, reimbursement for such
actual expenses as may be incurred for travel and subsistence in the performance of official duties
and such per diem as is allowed by law for members of other State boards, commissions and
committees.

(© The secretary-treasurer of the agency shall keep a record of the proceedings of the agency
and shall be custodian of all books, documents and papers filed with the agency, the minute book or
journal of the agency and its official seal. The secretary-treasurer shall have authority to cause copies
to be made of all minutes and other records and documents of the agency and to give certificates
under the official seal of the agency to the effect that such copies are true copies, and all persons
dealing with the agency may rely upon such certificates.

(d) Four members of the board of directors of the agency shall constitute a quorum and the
affirmative vote of a majority of the members present at a meeting of the board of directors duly
called and held shall be necessary for any action taken by the board of directors of the agency. The
board of directors may, however, appoint an executive committee to act on behalf of the board
during the period between regular meetings of said board, and said committee shall have full power
to act upon the vote of a majority of its members. No vacancy in the membership of the agency
impairs the rights of a quorum to exercise all the rights and to perform all the duties of the agency.

(e) The North Carolina Capital Facilities Finance Agency shall be contained within the
Department of State Treasurer as if it had been transferred to that department by a Type Il transfer as
defined in G.S. 143A-6(b). (1985 (Reg. Sess., 1986), c. 794, s. 4; 1995, c. 490, s. 17(a); 2000-179;, s.
2)
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§ 159D-39. General powers.
The agency shall have all of the powers necessary or convenient to carry out and effectuate the
purposes and provisions of this Article, including all of the following:

(1) To make and execute contracts and agreements necessary or incidental to the exercise
of its powers and duties under this Article, including loan agreements and
agreements of sale or leases with, mortgages and deeds of trust and conveyances
to participating institutions, persons, firms, corporations, governmental agencies
and others and including credit enhancement agreements.

(2) To acquire by purchase, lease, gift or otherwise, or to obtain options for the
acquisition of any property, real or personal, improved or unimproved, including
interests in land in fee or less than fee for any project, upon such terms and at
such cost as shall be agreed upon by the owner and the agency.

(3) To arrange or contract with any county, city, town or other political subdivision or
instrumentality of the State for the opening or closing of streets or for the
furnishing of utility or other services to any project.

(4) Tosell, convey, lease as lessor, mortgage, exchange, transfer, grant a deed of trust in,
or otherwise dispose of, or to grant options for these purposes with respect to, any
real or personal property or interest in property.

(5) To pledge or assign any money, purchase price payments, rents, loan repayments,
charges, fees or other revenues, including any federally guaranteed securities and
moneys received from them whether the securities are initially acquired by the
agency or a participating institution, and any proceeds derived by the agency from
sales of property, insurance, condemnation awards or other sources.

(6) To pledge or assign the revenues and receipts from any project and from any loan
agreement, agreement of sale, or lease, including any loan repayments, purchase
price payments, rent, or other income received under a loan agreement,
agreement of sale, or lease.

(7) To borrow money as provided in this Article to carry out and effectuate its corporate
purposes and to issue bonds and notes for the purpose of providing funds to pay
all or any part of the cost of any project, to lend money to any participating
institution for the acquisition of any federally guaranteed securities, and to issue
revenue refunding bonds.

(8) To finance, refinance, acquire, construct, equip, provide, operate, own, repair,
maintain, extend, improve, rehabilitate, renovate and furnish any project and to
pay all or any part of the cost thereof from the proceeds of bonds or notes or from
any contribution, gift or donation or other funds available to the agency for this
purpose.

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged and collected
purchase price payments, rents, loan repayments, fees, rates and charges for the
use of, or services rendered by, any project.

(10) To employ fiscal consultants, consulting engineers, architects, attorneys,
feasibility consultants, appraisers and any other consultants and employees as
may be required in the judgment of the agency and to fix and pay their
compensation from funds available to the agency.
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1)

(12)

(13)
(14)

(15)

(16)

(17)

(18)
(19)

Robert A. Bryan, Jr.

To conduct studies and surveys respecting the need for projects and their
location, financing and construction.

To apply for, accept, receive and agree to and comply with the terms and
conditions governing grants, loans, advances, contributions, interest subsidies and
other aid with respect to any project from federal and State agencies or
instrumentalities.

To sue and be sued in its own name, plead and be impleaded.

To acquire and enter into commitments to acquire any federally guaranteed
security or federally insured mortgage note and to pledge or otherwise use the
federally guaranteed security or federally insured mortgage note as the agency
considers in its best interest to secure or otherwise provide a source of repayment
on any of its bonds or notes issued on behalf of any participating institution to
finance or refinance the cost of any project.

To make loans to any participating institution for the cost of a project in
accordance with an agreement between the agency and the participating
institution.

To make loans to a participating institution to refund outstanding loans,
obligations, deeds of trust or advances issued, made or given by the participating
institutions for the cost of a project.

To charge and to apportion among participating institutions its administrative
costs and expenses incurred in the exercise of its powers and duties conferred by
this Article.

To adopt an official seal and alter it at pleasure.

To do all other things necessary or convenient to carry out the purposes of
this Article. (1985 (Reg. Sess., 1986), c. 794, s. 5; 1998-124, s. 5; 2000-179, s.
2.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: STATE PERSONNEL COMMISSION
RULE CITATION: 25 NCAC 01E .1808
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

There is no authority cited for Paragraph (b) of this Rule. The State Personnel Commission has no authority to
prohibit non-State government employers from accepting transferred leave.
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8 126-4. Powers and duties of State Personnel Commission.
Subject to the approval of the Governor, the State Personnel Commission shall establish policies
and rules governing each of the following:

(1) Position classification plans which shall provide for the classification and
reclassification of all positions subject to this Chapter according to the duties and
responsibilities of the positions.

(2) Compensation plans which shall provide for minimum, maximum, and intermediate
rates of pay for all employees subject to the provisions of this Chapter.

(3) For each class of positions, reasonable qualifications as to education, experience,
specialized training, licenses, certifications, and other job-related requirements
pertinent to the work to be performed.

(4) Recruitment programs designed to promote public employment, communicate
current hiring activities within State government, and attract a sufficient flow of
internal and external applicants; and determine the relative fitness of applicants
for the respective positions.

(5) Hours and days of work, holidays, vacation, sick leave, and other matters pertaining
to the conditions of employment. The legal public holidays established by the
Commission as paid holidays for State employees shall include Martin Luther
King, Jr.'s Birthday and Veterans Day. The Commission shall not provide for
more than 11 paid holidays per year except that in those years in which Christmas
Day falls on a Tuesday, Wednesday, or Thursday, the Commission shall not
provide for more than 12 paid holidays.

(53) In years in which New Year's Day falls on Saturday, the Commission may
designate December 31 of the previous calendar year as the New Year's holiday,
provided that the number of holidays for the previous calendar year does not
exceed 12 and the number of holidays for the current year does not exceed 10.
When New Year's Day falls on either Saturday or Sunday, the constituent
institutions of The University of North Carolina that adopt alternative dates to
recognize the legal public holidays set forth in subdivision (5) of this section and
established by the Commission may designate, in accordance with the rules of the
Commission and the requirements of this subdivision, December 31 of the
previous calendar year as the New Year's holiday.

(6) The appointment, promotion, transfer, demotion and suspension of employees.

(7) Cooperation with the State Board of Education, the Department of Public Instruction,
the University of North Carolina, and the Community Colleges of the State and
other appropriate resources in developing programs in, including but not limited
to, management and supervisory skills, performance evaluation, specialized
employee skills, accident prevention, equal employment opportunity awareness,
and customer service; and to maintain an accredited Certified Public Manager
program.

(78) The separation of employees.

(8) A program of meritorious service awards.

(9) The investigation of complaints and the issuing of such binding corrective orders or
such other appropriate action concerning employment, promotion, demotion,
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(10)

(11)

(12)
(13)
(14)
(15)

(16)
(17)
(18)

transfer, discharge, reinstatement, and any other issue defined as a contested case

issue by this Chapter in all cases as the Commission shall find justified.

Programs of employee assistance, productivity incentives, equal opportunity,
safety and health as required by Part 1 of Article 63 of Chapter 143 of the
General Statutes, and such other programs and procedures as may be necessary to
promote efficiency of administration and provide for a fair and modern system of
personnel administration. This subdivision may not be construed to authorize the
establishment of an incentive pay program.

In cases where the Commission finds discrimination, harassment, or orders
reinstatement or back pay whether (i) heard by the Commission or (ii) appealed
for limited review after settlement or (iii) resolved at the agency level, the
assessment of reasonable attorneys' fees and witnesses' fees against the State
agency involved.

Repealed by Session Laws 1987, c. 320, s. 2.

Repealed by Session Laws 1987, c. 320, s. 3.

The implementation of G.S. 126-5(e).

Recognition of State employees, public personnel management, and
management excellence.

The implementation of G.S. 126-7.

An alternative dispute resolution procedure.

Delegation of authority for approval of personnel actions through
decentralization agreements with the heads of State agencies, departments, and
institutions.

a. Decentralization agreements with Executive Branch agencies shall require a
person, designated in the agency, to be accountable to the State Personnel
Director for the compliance of all personnel actions taken pursuant to the
delegated authority of the agency. Such agreements shall specify the
required rules and standards for agency personnel administration.

b. The State Personnel Director shall have the authority to take appropriate
corrective actions including adjusting employee salaries and changing
employee classifications that are not in compliance with policy or
standards and to suspend decentralization agreements for agency
noncompliance with the required personnel administration standards.

The policies and rules of the Commission shall not limit the power of any elected or appointed
department head, in the department head's discretion and upon the department head's determination
that it is in the best interest of the Department, to transfer, demote, or separate a State employee who
is not a career State employee as defined by this Chapter. (1965, c. 640, s. 2; 1971, c. 1244, s. 14;

1975, c. 667, ss. 6,

7;1977, c. 288, s. 1; c. 866, ss. 1, 17, 20; 1985, c. 617, ss. 2, 3; ¢. 791, s. 50(b);

1985 (Reg. Sess., 1986), c. 1028, s. 6; 1987, c. 25, s. 2; ¢. 320, ss. 1-3; 1991, c. 65, s. 1; . 354, s. 2;
c. 750, s. 1; 1991 (Reg. Sess., 1992), c. 994, s. 2; 1993, c. 388, s. 2; . 522, s. 10; 1995, c. 141, s. 4;
1997-349, s. 3; 1998-135, s. 1.)
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: STATE PERSONNEL COMMISSION
RULE CITATION: 25 NCAC 01E .1809
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:

X Lack of statutory authority
X Unclear or ambiguous
Unnecessary

Failure to comply with the APA

Extend the period of review

COMMENT:

It is not clear when incentive leave may be used. The State Personnel Commission rules on vacation leave do
not list any reasons when vacation leave may or may not be used. There is no authority cited to set any
requirements outside rulemaking.
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