R U | eS v 3 SETH ASCHER
Policies X

COUNSEE

thﬂ- dO we » Rule* (dictionary definition);
» Generally, an established/and authoritative
mMedan When standard or principle; a general norm mandating
or guiding conduct or action in @ given type of

we TCI”( ObOUT situation.

rulese » Rule=Rule* enforceable under the North
) Carolina Administrative Procedure Act (G.S.
1508B).
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What is a Rule?¢

150B-2(8a) defines a Rule as, “any agency
regulation, standard, or statement of general
applicability that implements or interprets an
enactment of the General Assembly or Congress
or a regulation adopted by a federal agency or
that describes the procedure or practice
requirements of an agency. The term includes
the establishment of a fee and the amendment
or repeal of a prior rule.”

150B-2(8a)

“Statements concerning only the internal
management of an agency..., including
policies and procedures manwais, if the
statement does not dirEcily or
substantially affect tHe procedural or
substantive rights of duties of & person not

Wh(]'l' are nO‘I' employed by the ageney...*

;r‘r?orébilndin?, élnter I':eti}r/e sftatemenis within

e delegated auihoriiyof an agenc

R U | es 8 that merely definejinterpret, or explolyn
the meaning of a staiuie orrule™

“A form, the contentSiorsubsiantive
requirements of which are prescripbed by
rule or statute”

“Scientific, architectural, or engineering
standards, forms, or procedures, including
design criteria and construction standards
used to construct or maintain highways,
bridges, or ferries.”
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A Brief Aside on Forms

“a form, the contents or substantive
requirements of which are
21 NCAC 06N .0106 FORM BAR-5
prescribed by rUle or STOTUTe.” (a) The Form BAR-5 shall be filed by one applying to take the examination to receive a registered barber certificate.

It requires the following:
(1) the name, address, social security number, and birthdate of the applicant:
() barber school training; and
150B-2 (80) (d) () the length of barbering experience.
(b) The Form BAR-5 shall include the applicants attestation that the information in the form is correct
(c) The fee in 21 NCAC 06N 0101(a)(4) shall accompany this form.

History Note:  Authority G.S. 864-1; 804-3; 864-10; 864-25; 935-14;
Eff. February 1, 1976;

This means that if the contents of the a1 M 1955,
. Legislative Objection Lodged Eff. March 7, 1983;
form are not in the law, and the agency Ciratve smended £ prl 1953

Amended Eff. September 1, 2013; May 1, 1989;

is requiring them, then the contents Svead o s 1. 1000,
must be in arule.

Rules Summarized:

Delegated by the General Assembly.

financial arrangements; case handling criteria; certain scientific
architectural, or engineering documents; job classification standards;
interest rate for tax assessments; the State Medical Facilities Plan;
information technology standards from State CIO.
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“[R]ules fill the interstices of statutes. They
go beyond mere interpretaiion of statutory
language or applicationof suchilanguage
and within statutory jimifs'Seidown

W h d T |S Th e additional substantivelrequirements.

purpose of a
State, ex rel, Comm. of Insurance v. N.C:

R U| e 2 Rate Bureau, 300 N.C. 881, 269 S.E.2d 547,
: 567 (1980).

Why do | need rulese

> “An agency shall not seek to implement or enforce against any.
person a policy, guideline, or other interpretive statement that
meets the definition of a rule contained in G.S. 150B-2(8a)/if the
policy, guideline, or other interpretive statement has not been
adopted in accordance with this Article.” G.S. 150B-18
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Lawmaking authority ultimately comes from
the people.

Why d Oes The people primarily act through the
any of this
mafttere

General Assembly.

The General Assembly delegates
authority to State agencies.

The NC APA establishes default
requirements for delegated
lawmaking.

In many circumstances, State agencies
are required to make rules under the
APA to use the power of the State
against people.

Cabarrus County Board of Education v. Department of State
Treasurer, Retirement Systems, 374 N.C. 3, 839 S.E.2d 814 (2020)

2014: In an act to present pension-spiking, the General Assembly stated: ‘Jie
Eoordﬁpf Trustees [of the refirement system] shall adopt a contribution-bdsed
enefit cap. . .”

The Board of Trustees set a cap without going through the APA process.
2016: Board of Education asks courts to invalidate cap.
2020: NC Supreme Court holds: “the Board of Trustees was required to adopt

the statutorily mandated cap factors utilizing the rulemaking procedutes
required by the [APA] and that the Retirement System erred by billing .
Board of Education an additional amount relating to [the] pension, in light of
the Board of Trustees’ failure to adopt the necessary cap factor in an
appropriate manner”

2021: General Assembly enacted a session law allowing the retirement system
to set caps without following the APA.




Takeaways from Cabarrus County Board of
Education v. Department of State Treasurer,

Retirement Systems, 374 N.C. 3, 839 S.E.2d 81«4
(2020)

» The APA sets default standards for rulemaking.

» Just because the General Assembly doesn’t say “adopt a rule}”
doesn’t mean that rules aren’t required.

But the General Assembly can set a different standard for
particular rulemaking.

Attempting to shortcut the APA procedures can lead to a much
longer and more expensive process.

Examples of statutory language that
provides agencies authority for rulemaking

“CREATE"
“ADGEIS
“ESTABLISH"
“REQUIRE"
“CHARGE A FEE”

- AND ALL OF THESE EXAMPLES ARE OFTEN IN STATUTE WITHOUT REFERRING TO
“RULES” OR “APA" IN THE SENTENCE. SUCH AS “ESTABLISH A PROGRAM" OR
“CREATE A PROCESS"

- THIS ALL GOES BACK TO THE DEFINITION OF RULE IN G.S. 150B-2(8A): “[AINY
AGENCY REGULATION, STANDARD, OR STATEMENT OF GENERAL
APPLICABILITY[.] THE TERM INCLUDES THE ESTABLISHMENT OF A FEE[.]”
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What else are not Rulese

“Nonbinding interpretive statements within the delegated
authority of an agency that merely define, interpret, \or explain
the meaning of a statute or rule.” 1508-2(8j)(c)

Rule vs. Policy

Rule

Policy

“any agency regulation, standard, or
statement of general applicability that

implements or interprets an enactment “any nonbinding interpretive statement
of the General Assembly or Congress or ~ Wifhin the delegated authority of an

: agency that merely defines, interprets,
ClreguiciiS odop’req by a federal orgexpla ns the meaning of a statute or
agency or that describes the procedure  pyfe. The ferm includes any document
or practice requirements of an agency.” issued by the agency which is intended
150B-2(8q) and used purely to assist a person to

comply with the law, such as a
guidance document.” 150B-2(7a)

Unlike a rule, a policy does not have the force of law.




Rule vs. Policy

Child Care Commission

10A NCAC 09 .06

(9) Any openings in equipment
steps, decks, handrails, and fencing
shall be smaller than 3 'z inches or
greater than 9 inches to prevent
enfrapment

(h) All upright angles shall be
greater than 55 degrees o prevent
entrapment and entanglement.

Rules vs. Policy

Board of Pharmacy

Rule

21 NCAC 46 .2201 HOURS: RECORDS: PROVIDERS: CORRESPONDENCE:
RECIPROCITY (EFFECTIVE UNTIL DECEMBER 31, 2017)

(a) As a condition of license renewal, a pharmacist shall accumulate 15 hours of continuing
education annually.

(b ] Ewghr of these continuing education hours shall be obtained through contact programs. Contact

ns hose in which there is an opportunity for live two-way communication between the
pre;emer and attendee. An on-line continuing education course may satisfy this contact-hour
requirement provided that the live two-way communication standard is met.

(c) A pharmacist who accumulates more than the required 15 hours of continuing education in a
single year may carry forward up to five surplus hours to be applied fo the following year's continuing
education requirements.

(d) A pharmacist shall preserve all continuing education records for three years.

(e) Upon license renewal, the pharmacist shall report continuing edULdeOH hours on a form provided
by the Board. The Board may require a pharmacist to submit records, orts of accredited hours and
certificates of credit on a random basis pursuant to a continuing education audit.

f) Al continuing education shall be obtained through accredited continuing education courses. The
shall approve continuing education courses as accredited if they provide education on matters
at will maintain or increase the parficipant's professional competence and proficiency as a
pharmacist.

(9) Continuing education shall not serve rier Toreclwo ity: nowever allicens
di

a
y must observe the continuing cation standards in this Rule within ?he first
renewal period after licensure in this state.

5; August 1, 2004; August 1, 1998; St

Division of Chid Development Chitd Care Center Handbook

CHILD CARE RULE .0605
Condition of Outdoor Learning Environment

& Upright angles on equipment or fencing must be greater than 55 degrees to prevent
entrapment and entanglement

& Any openings in equipment, steps, decks, fences, and handrails must be smaller than 3 %
inches or greater than 9 inches to prevent entrapment

B An upright angle would be any “V™ shaped cormer formed by
adjacent components of play equipment.

The space where the handrails meet
s the slide could be an upright angle.

Possible entrapment in a ladder: space between slats should
be less than 3 '2 inches or greater then 9 inches.

Entrapments are a very serious safety hazard and children
have died or been seriously injured due to entrapments on
playground equipment.

[ Check all openings in steps, decks. handrails, fences and
other areas on equipment for entrapments.

CHILD CARE RULE .0605
Condition of Outdoor Play Equipment

€ All equipment must be free of protrusions

Outdoor Leaming Enironment

Q: What are the CE requirements for Pharmacisis@

A: All Pharmacists are required to have, at minimum, o fotal of 15 hours fo renew every year. Eight (8) ¢
ce.

hours have to LIVE hours and the remainder Hours eéan be either Live or Comresponden:
CARRY OVER HOURS

Q: What are carry over hours?

A: Carry over hours are surplus CE hours that may

Q: How do the carry over hours workg

arty over hours a
w, 50 that the pi

Q: How are carry over hours identifi
A: A check markin the CARRY un my over hours.
Q: How long must | maintain my

A: All Pharmacists must maintain the
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Other
examples of
policies...

When are
rules not
needed?

Aspirational statements are not rules.

If you want to use a worgsetherthan
“shall” because yousg€annoi or doimot
infend to require something of your
regulated publigiifisnofarule.

Purely internal standards are notrules:
Educational documenis are not rules:.

When you merely waniioresiaie d
federal law or a fedetalregulation(See
G.S. 150B-19(4))

G.S. 150B-21.6 Incorporating material in a
rule by reference
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When are
rules not
needed?

IN SuMmmary:

If a State agency says that a third party:

» Isrequired to do something;

When the General Assembly expressly
states within statute what is required.

When the General Assembly exempis
an agency from the Rulemaking
process

» Can be penalized for not doing something; or

» Is given aright or benefit:
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“An agency shall not sgekioimplement or
enforce against any person a policy,

SO, We need guideline, or other interpretive statement

that meets the defiifion'of a'rule
contained in G.S. 150B=2(8a) ifthe policy,
aru | e' now guideline, or other interpretive siaiement
2 has not been adoptedinfa@ccordance with
WhOT . this Arficle.” G.S. 150B-18

Questions?




