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THE RULES REVIEW COMMISSION AND THE
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Brian Liebman, Commission Counsel. =




2/15/2024

The Administrative Procedure Act (G.S. I50B) provides
for a uniform procedure for the adoption of rules and
authorizes OAH to publish the North Carolina
Register and the North Carolina Administrative Code.

WHAT IS

Except for minor exemptions found in G.S. 50B-1(d)
and other agency specific statutes, State agencies and
occupational licensing boards/commissions are
required to follow this uniform procedure in providing
notice to the public and interested persons of
proposed rules, and for the filing of adopted rules for
review and codification into the Code.

RULEMAKING?

* Each agency must designate one or more rulemaking
coordinators to oversee the agency's rulemaking
functions.

+ See also 26 NCAC 02C .0107, which requires the agency to
notify OAH in writing of the name and address of the
rulemaking coordinator

* The coordinator shall serve as the liaison between the WHO ARE
agency, other agencies, units of local government, and the RULEMAKING
public in the rule-making process. COORDINATORS?

* Prepare notices of public hearings
« Coordinate access to the agency’s rules

* Screen proposed rules before publication in the Register for
accurate fiscal notes

https://www.oah.nc.gov/documents/rulemaking-coordinator-list
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Rulemaking Record
G.S.150B-21.2(i)

* An agency must keep a record of a
rulemaking proceeding., which must
include:

* all written comments received,
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* a transcript or recording of any ‘ | e—
public hearing held on the rule, '
and

* any written explanation made by
the agency for adopting the rule.

Useful Websites

Rules Division
https://www.oah.nc.gov/rules-division

N.C. Register

https://www.oah.nc.gov/documents/nc-register

N.C.Administrative Code
http://reports.oah.state.nc.us/ncac.asp

Rules Review Commission
https://www.oah.nc.gov/rules-division/rules-review-!
commission

Information for Rulemaking Coordinators

-
https://www.oah.nc.gov/rules-division/information- WEBSITES WEHYWHEBE

rulemaking-coordinators




2/15/2024

FIRST STEPS
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Fiscal Notes and Fees
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Fiscal Notes

Fees and Charges
G.S. 150B-21.4

G.S. 12-3.1

3 (N (00 W 6.5 o I
Any rule that establishes a fee or charge, or increases an

Y existing fee or charge triggers a requirement to comply =
2 with GS. 12-3.1. [

The agency is responsible for determining the
fiscal impact of any proposed rule.

G.S. 150B-19.1(e)

G.S. 12-3.1 requires the agency to make a written request  _
" for a consultation with the Joint Legislative Commission on

An agency must prepare a fiscal note and SGoverment Operations:

submit it to OSBM prior to publishing in the
Register any new rule or amendment that

“would require the expenditure or distribution £
of funds” under the State Budget Act.

|.The amount of the current fee/charge

4 2.The amount of the proposed new fee/charge or the
amount of increase

3.The statutory authority for the fee/charge

) 4.A detailed explanation of the need for the establishment
or increase of the fee/charge

W Al O S O [ CESRE B A

Julie Ventaloro Susie Camilleri )
OSBM Economic Analyst Senior Fiscal Analyst e
984-236-0694 919-733-4910
julie. Ventaloro@osbm.nc.gov susie.camilleri@ncleg.net #
- BV R A i ¢ \ W RN T A
9
Public Noti NORTH CAROLINA
ublic Notice REGISTER
VOLUME 38 » ISSUE 15 s Pages 955 - 1035
February 1, 2024
* The public is notified of agency rulemaking profimagenyll £) CoN
through: e TS -
* a notice published in the North Carolina [ SN M | e
Register (G.S. 150B-21.2) and s S -
. . . . Oplomety, Board of Examuners i 970 =971
* posting of required information on the ol i
agency’s website [G.S. 150B-19.1(c)]. s do heaig e/
* This notice provides a means for interested parties S —
to participate and debate the merits of a proposed e
rule before adoption by the agency. T
m@ﬁmmmm
i
e o et Py s i
lewgh, NC 27609 Dana Mo Ghee, Publications Coord&nater
?;:p;;r;;z?j‘}?lﬁa Cathy Matthews-Thayey Edterial dssistant
10



What must be published?
When and Where?

On the Agency Website

G.S. 150B-19.1(c), requires an agency to publish the
following on its website no later than the date the notice of
text is published in the NC Register

I.  The text of a proposed rule.

2. An explanation of the proposed rule and the reason
for the proposed rule.

3. Any federal certification required by G.S. |50B-
19.1(g)-

4. Instructions on how and where to submit oral or
written comments on the proposed rule, including a
description of the procedure by which a person can
object to a proposed rule and subject the proposed rule
to legislative review.

5. Any fiscal note that has been prepared for the
proposed rule.

In the NC Register

G.S. 150B-21.2(c) defines what MUST be

included in the notice of text:

I. The text of the proposed rule.

2. A short explanation.

3. A link to the agency’s website containing
further info (see G.S. 150B-19.1(c)).

4. A citation to legal authority for adoption

The proposed effective date.

6. Date, time, and place of any public hearing

scheduled.

Instructions to demand a public hearing

Comment period.

9. If prepared, a statement that a copy of the
fiscal note is available from the agency.

O

®© N
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Notice to Interested
Persons

* G.S. 150B-21.2(d) requires an agency to
maintain a mailing list and send notice of text to
each person who has requested notice of
rulemaking.

* An agency may charge an annual fee to each
person on the agency’s mailing list to cover
copying and mailing costs

* Email listservs are acceptable

12

I DON'T ALWAYS READ

e
. r. Py o

3

BUTIMAKEITA &

RULETO READ MY LISTSERVS

— 2

2/15/2024



2/15/2024

NORTH CAROLINA REGISTER
Publication Schedule for January 2024 - December 2024
FILING DEADLINES NOTICE OF TEXT PERMANENT RULE IMR]{,(]”}{;R\
Volume & Loty | Eaiestse | Endofrequineg | PRSIt | Bt 270° day from
issue Issuedate | 5 public comment ; 6 Date of publication in the
number Rcing hearing Period Rortivicra e Permenent Rule Register
next meeting
3’13 010224 1210623 o 03/0424 032024 043072024 050124 09284
4| owezd | i3 [ msi 031824 0430204 050124
3815 020124 0Y16214 04/0124 05292024 06/01/24
316 | 054 030124 041524 0529204 11124
817 | oa0ied 0¥1624 043024 052024 16262014 112624
3818 031524 33024 05/1424 052024 062672024 12104
3819 040124 01624 0531724 0672024 073172024 1227724
3820 04/1524 043024 06/1424 073172024 080124 01/1025
3821 050124 051624 07/0124 0872872024 090124 0112625
. BN 05/1524 042424 053024 071524 0872872024 090124 0240925
HTTPS://WWW.OAH.NC.GOV/RULES- 3823 | 060324 | 051024 051824 08/0224 09252024 100124 0228725
DIVISIONIINFORMATION' 8BM 06/1724 052424 070224 08/1624 0972572024 100124 03/1425
RULEMAKING-COORDINATORS 3001 070124 | 061024 07716724 08/3024 10302024 110124 032825
w02 | omns 073024 091324 10307204 01128
39.03 080124 081624 09/30/24 1172672024 120124 04/2825
3904 08/1524 083024 10/1424 102024 1172672024 120124 031225
3005 | 090324 01824 110424 112024 121972004 010125 083128
39.06 09/1624 100124 11524 112024 12192024 010125 06/13725
3907 100124 1011624 120024 1220724 *01/292025 020125 06/2825
3908 | 101524 103024 121624 *01/292025 01228
3909 110124 101124 111624 1231124 *02 025 07/2925
900 1111524 102424 1173024 0114725 *0226/2025 08/1225
il 120024 | 110624 P 013128 03262025 0872925
12 | 1aszs | umn 12312 021425 03262025 09/1225
*Dates nol approved by the RRC
“This document is prepared by the Office of Administrative Hearings s public service and is not to be deemed binding or controlling
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' , PUBLIC HEARING
G.S. 150B-21.2(e)

92

When must an agency hold a public hearing?

If it receives a written request within 15 days of publication of
the notice of text

o ) ewd ot

\

An agency may otherwise choose to hold a public hearing. In either
case, the procedure followed is the same:

The hearing must be held at least |5 days but not later than
60 days from publication of notice

The agency must accept comments on both the proposed rule
and any accompanying fiscal note

The hearing must be recorded or transcribed

If a noticed hearing must be rescheduled for any reason, the agency
shall publish notice in the Register at least |5 days prior to the new
hearing

16
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COMMENTS
G.S. 150B-21.2(f)

* The agency must accept public comment on the rule and
fiscal note for at least 60 days, or until the date of any
public hearing, whichever is longer.

* An agency must consider all written and oral comments
received.

* Written comments must be included in the record. ’

17

Once the agency has held a public hearing (if required
or if they so choose) and received comments, the
agency may take action to formally adopt the proposed
rule or amendment.

However, the agency MAY NOT adopt the rule:

= until the time for commenting on the proposed

A D O PT | O N text has elapsed.

= if more than 12 months have elapsed since the
end of the comment period.

= |f the agency makes changes that cause the text to
differ substantially from the proposed text
published in the Register
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An adopted rule differs substantially from a proposed
rule if it does one or more of the following:

Affects the interests of persons who, based on
the proposed text published in the NC Register,
could not have reasonably determined that the
rule would affect their interests.

Addresses a subject matter or an issue that is
not addressed in the proposed text of the rule.

Produces an effect that could not reasonably

have been expected based on the proposed text
of the rule.

19

If the agency reviews comments, and makes no
changes, or non-substantial changes, it may adopt
the Rule and submit it to the RRC for review.

A rule must be sent to RRC within 30 days of
adoption.

If the agency makes substantial changes to the
Rule, the agency should republish the new
language in the Register.

Finally, if the agency chooses not to adopt the
Rule, the Rule dies.

10
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Who is the RRC, and
what do they do?

RRC consists of 10 members
appointed by the two houses of
the General Assembly.

The RRC reviews agency rules.

Generally, for inclusion in the
North Carolina Administrative
Code, a permanent rule must be
approved by the Commission.

There are some exceptions, which
will typically be found in Chapter
I50B or in the agency’s specific
statutes.

Who is the RRC,and
what don’t they do?

RRC is NOT the Rules Police.

> SIREN BLARING >

The Commission does not have
wide-ranging authority to delve
into the quality or efficacy of your
rules. In fact, we are statutorily
barred from raising such
questions:

‘"The Comm ission shallnotconsiderquestions
relhting to the qua lity orefficacy of the rule but
shallrestrict its review to the smandards setforth m
this subsection ”

N C.Gen.Stat. 50B-219 @)

24
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Timeframe and
Logistics

* The Commission must review a
permanent rule submitted to it on or
before the twentieth of a month by the
last day of the next month.

* Rules submitted after the twentieth of a
month shall be reviewed by the last day of
the second subsequent month.

* If the twentieth is not a business day,
please ensure your rules have been filed
before the twentieth.

~
b

25

Standards for Review

Under G.S. 150B-21.8, “when the
Commission reviews an amendment to a
temporary or permanent rule, it may review
the entire rule that is being amended”

G.S. 150B-21.9 lays out the four factors the
Commission may review:

1.

2.
3.

It is within the authority delegated to the agency by
the General Assembly

It is clear and unambiguous

It is reasonably necessary to implement or interpret
an enactment of the General Assembly, or of
Congress, or a regulation of a federal agency. The
Commission shall consider the cumulative effect of
all rules adopted by the agency related to the
specific purpose for which the rule is proposed.

It was adopted in accordance with Part 2 of Article
2A of the Administrative Procedure Act.

2/15/2024
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Requests for Changes

« Prior to consideration by the "Technical Changes" mean the changes made by
C . tit thi an agency to reply to a request from the
Omr_m55|0n atlis m(_)n y Commission or its staff.
meeting, counsel reviews
proposed rules and may issue Technical changes shall not result in a
. substantive change in the meaning,
two documents: interpretation, or application of a rule
1) Request for Technical i .
Changes Responses are due the earlier of |10 business

days following receipt of staff’s email OR 5:00
2) Staff Opinion p.m. on the Friday preceding the meeting.

* These documents will be sent to
the Commission as well as the
agency, and will be posted on the

RRC’s monthly online agenda. Staff Opinions

Staff Opinions set forth the reviewing attorney’s
specific grounds and rationale for recommending
https://www.oah.nc.gov/rules- objection or approval of a rule.

division/rules-review-commission
/ They do NOT reflect on the agency’s policy

goals, and are NOT necessarily the definitive
statement of the Commission’s action.

27
L]

RRC Meetings
* RRC meetings are public meetings, not public hearings - there Changes for 2024

is no right to speak. Requests to speak are governed by 26

always—the last Wednesday of

« An agency will always have the opportunity to defend its rules. the month.
* The Commission is interested in hearing comments relevant to . Meetings begin at 10:00 AM.

the standards for review set forth in G.S. 150B-21.9.

* Oral presentations to the
Commission are limited to 5
minutes, except in the discretion
of the Chair.

Upcoming meetings:

February 22,2024 (special meeting)
February 28, 2024 (regular meeting)
March 27,2024

April 30,2024

May 29, 2024

2/15/2024
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Commission Action

At the first meeting at which a
permanent rule is before the

Commission for review, the
Commission must take one of
the following actions:

review.

(1) Approve the rule, if
the Commission
determines that the rule
meets the standards for

(2) Object to the rule,
if the Commission
determines that the rule
does not meet the
standards for review.

(3) Extend the
period of review for
the rule, if the
Commission determines
it needs additional
information on the rule
to be able to decide
whether the rule meets
the standards for

review.

29

Extension of the Period of
Review

The Commission must notify the agency of the
extension and the reason it was granted.

* Almost always, the extension occurs at the
agency’s request.

The Commission must either approve or object to the
rule within 70 days.

* That means any extension will last no more than
two meetings.

In 2023, RRC adopted 26 NCAC 05 .0115 governing
extensions:
A rule subject to extension will be reviewed at the
second meeting unless:
the agency provides written notice of its intent to go
to the first meeting AND
submits all responses no later than 10 business
days prior to the first meeting.

30

2/15/2024
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Objection!

The rule is not
dead!

An objection does not end
your rule.

31
ez 7/37/74047
Objection! i Mere e
First Steps - G.S. 150B-21.9(a) 2250 : //
RRC must send the agency that adopted the S o
rule a written statement of the objection and | e e s | 2
the reason for the objection. | s G g
b } B
| | L 2l 2 R
The agency that adopted the rule must take o S >
one of the following actions: e ’ffﬁ”‘
(1)  Change the rule to satisfy the e T Ve, e
Commission's objection and submit 555, —mminees
the revised rule to the Commission; or i & o | <
(2)  Submit a written response to the //)/ e e
Commission indicating that the agency R~ - | ]
has decided not to change the rule. = EA Z/}'Z//f/ i
L | 2 3

Z ?jf"?’“ =y 7 7L\

Zl e

32
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Objection!
Agency Timelines - G.S. 150B-21.9(b)

An agency that is not a board or commission must

take one of the actions within 30 days after receiving

the Commission's statement of objection.

A board or commission must take one of these

actions within 30 days after receiving the

Commission's statement of objection or within 10
days after the board or commission's next regularly

scheduled meeting, whichever comes later.

33

Objection!
Agency Responses- G.S.150B-21.9(c)

When an agency changes a rule in response
to an objection by the Commission, the
Commission must determine whether the
change satisfies the objection.

If it does, the Commission must approve
the rule.

The Commission must also determine if the
change is substantial.

Substantial Change:
Where the changed rule:

I) affects the interests of persons
who could not reasonably have
determined the rule would have
affected their interests from the
published text

2) addresses a subject matter or an
issue not addressed in the published
text

3) produces an effect that could not
reasonably have been expected
from the published text

G.S. 150B-21.2(g)

34

2/15/2024
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Objection!
Return of Rules - G.S. 150B-21.9(d)
Timelines:
The General Assembly made major changes to the APA in late 0 EEEn Gy il B et & bt el

. L commission = 30 days from receipt
2023, changing how rules under an objection are returned. B T Y S

A rule to which RRC has objected stays under review until the

agency: A board or commission = the
longer of 30 days OR |0 days after
the board or commission’s next
regular meeting

G.S. 150B-21.9(b)

(1) satisfies the objection or
(2) submits a written response indicating that the agency has
decided not to change the rule.

However, under the new language, if the agency does not submit a “revised
rule to satisfy the Commission’s objection” within the time limit in 150B-
21.9(b) or tells RRC it is not changing the rule in writing, RRC “shall return
the rule to the agency.’

35

Approval

If the Commission votes to
approve a Rule, it is delivered
to the Codifier and usually
becomes effective on the first
day of the next calendar
month.

If the rule objected to is one of a
group of related rules adopted by
the agency at the same time, the
agency that adopted the rule may
cause any of the other rules in the
group to have a delayed effective
date by submitting a written
statement to that effect to the
Commission before the other rules
become effective.

36

2/15/2024
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Legislative Review

* If the Commission receives written
objections to the rule from 10 or more
persons, no later than 5:00 PM. of the day
following the day the Commission approves the
rule, clearly requesting review by the legislature,
the rule becomes effective on:

* the earlier of the thirty-first legislative day or

* the day of adjournment of the next regular
session of the General Assembly that begins
at least 25 days after the date the
Commission approved the rule.

* The Commission does not include any letters
received before the agency officially adopts the
rule in this count.

Legislative Review

If a bill that specifically disapproves the
rule is introduced in either house of the
General Assembly before the thirty-first
legislative day of that session, the rule
becomes effective on the earlier of

either:

I.  The day an unfavorable final action is
taken on the bill; or

2. The day that the session of the General
Assembly adjourns without ratifying a
bill that specifically disapproves the rule.

2/15/2024
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Legislative Review #

specifically disapproved by a ! iﬁ." HOVEL RL
bill enacted into law before |

the rule becomes effective a5
does not become effective. i

A permanent rule that is > T N

39

Questions?

] N

2/15/2024

20



