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Sent via email only to: Kody.kinsley@dhhs.gov 

 
Re:  Objection to  10A NCAC 14J .1307 

 

Dear Secretary Kinsley:  

 

This letter is to fulfill the Rules Review Commission’s (“RRC”) obligation pursuant to G.S. 150B-

21.1(b1).  

 

At its meeting on March 16, 2023, the RRC approved the attached staff opinion pursuant to G.S. 

150B-21.1(b).  The RRC determined that the Rule did not meet the standards  in G.S. 150B-21.9, 

specifically 150B-21.9(a)(3).  

 

Please see G.S. 150B-21.1(b1) and (b2) for your options regarding temporary rules objected to by 

the RRC.  

 

If you have any questions regarding the Commission’s actions, please let me know. 

 

Sincerely, 

/s/ William W. Peaslee 

William W. Peaslee 

 Commission Counsel 

CC: Nadine Pfeiffer 

 

Attachment 
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RRC STAFF OPINION 
 PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC 

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE 

CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER 

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN 

COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION. 

 

AGENCY: North Carolina Department of Health and Human Services   

RULE CITATION:  10A NCAC 14J .1307  Temporary 

RECOMMENDATION DATE:  March 8, 2022 

RECOMMENDED ACTION: 

  Approve, but note staff’s comment 

X Object, based on: 

   Lack of statutory authority 

   Unclear or ambiguous 

  X Unnecessary 

   Failure to comply with the APA 

  Extend the period of review 

 

COMMENT:  

The Rule is a mere restatement of G.S. 153A-222(c).   
 
Accordingly, staff recommends that the Commission object to the Rule for lack of necessity 
pursuant to G.S. 150B-21.9(a)(3).  
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 § 150B-21.9.  Standards and timetable for review by Commission. 

(a)        Standards. - The Commission must determine whether a rule meets all of the following 
criteria: 

(1)        It is within the authority delegated to the agency by the General Assembly. 
(2)        It is clear and unambiguous. 
(3)        It is reasonably necessary to implement or interpret an enactment of the General 

Assembly, or of Congress, or a regulation of a federal agency. The Commission 
shall consider the cumulative effect of all rules adopted by the agency related to 
the specific purpose for which the rule is proposed. 

(4)        It was adopted in accordance with Part 2 of this Article. 
The Commission shall not consider questions relating to the quality or efficacy of the rule but 

shall restrict its review to determination of the standards set forth in this subsection. 
The Commission may ask the Office of State Budget and Management to determine if a rule has 

a substantial economic impact and is therefore required to have a fiscal note. The Commission must 
ask the Office of State Budget and Management to make this determination if a fiscal note was not 
prepared for a rule and the Commission receives a written request for a determination of whether the 
rule has a substantial economic impact. 

(a1)      Entry of a rule in the North Carolina Administrative Code after review by the 
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of 
this Article. 

(b)        Timetable. - The Commission must review a permanent rule submitted to it on or before 
the twentieth of a month by the last day of the next month. The Commission must review a rule 
submitted to it after the twentieth of a month by the last day of the second subsequent month. The 
Commission must review a temporary rule in accordance with the timetable and procedure set forth 
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s. 
12.2(b); 2003-229, s. 9.) 
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§ 153A-222.  Inspections of local confinement facilities. 
(a)        Department personnel shall visit and inspect each local confinement facility at 

least semiannually. The purpose of the inspections is to investigate the conditions of 
confinement, the treatment of prisoners, the maintenance of entry level employment 
standards for jailers and supervisory and administrative personnel of local confinement 
facilities as provided for in G.S. 153A-216(4), and to determine whether the facilities 
meet the minimum standards published pursuant to G.S. 153A-221. The inspector shall 
make a written report of each inspection and submit it within 30 days after the day the 
inspection is completed to the governing body and other local officials responsible for the 
facility. The report shall specify each way in which the facility is alleged to be deficient. 

(b)        Within 30 days of receiving the inspection report under subsection (a) of this 
section, the governing body shall consider the report and shall promptly (i) initiate any 
action necessary to bring the facility into conformity with the minimum standards 
published pursuant to G.S. 153A-221 or (ii) request a contested case hearing regarding 
any or all findings in the report pursuant to subsection (c) of this section. 

(c)        A governing body, sheriff, or other administrator of a local confinement 
facility has a right to request a contested case hearing regarding any or all findings in the 
report pursuant to and in accordance with the provisions of Article 3 of Chapter 150B of 
the General Statutes. Appeals of any contested case hearing shall be conducted pursuant 
to Article 4 of Chapter 150B of the General Statutes. 

(d)       Notwithstanding the provisions of G.S. 8-53 or any other provision of law 
relating to the confidentiality of communications between physician and patient, the 
representatives of the Department of Health and Human Services who make inspections 
under this section may review any writing or other record in any recording medium 
which pertains to the admission, discharge, medication, treatment, medical condition, or 
history of persons who are or have been inmates of the facility being inspected. 
Physicians, psychologists, psychiatrists, nurses, and anyone else involved in giving 
treatment at or through a facility who may be interviewed by representatives of the 
Department may disclose to these representatives information related to an inquiry, 
notwithstanding the existence of the physician-patient privilege in G.S. 8-53 or any other 
rule of law; provided the inmate has not made written objection to such disclosure. The 
facility, its employees, and any person interviewed during these inspections shall be 
immune from liability for damages resulting from the disclosure of any information to the 
Department. Any confidential or privileged information received from review of records 
or interviews shall be kept confidential by the Department and not disclosed without 
written authorization of the inmate or legal representative, or unless disclosure is ordered 
by a court of competent jurisdiction. The Department shall institute appropriate policies 
and procedures to ensure that this information shall not be disclosed without 
authorization or court order. The Department shall not disclose the name of anyone who 
has furnished information concerning a facility without the consent of that person. 
Neither the names of persons furnishing information nor any confidential or privileged 
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information obtained from records or interviews shall be considered "public records" 
within the meaning of G.S. 132-1. Prior to releasing any information or allowing any 
inspections referred to in this section, the inmate must be advised in writing of the 
inmate's right to object in writing to the release of information or review of the inmate's 
records, and that by objecting in writing the inmate may prohibit the inspection or release 
of the inmate's records.  (1947, c. 915; 1967, c. 581, s. 2; 1973, c. 822, s. 1; 1981, c. 586, 
s. 6; 1983, c. 745, s. 7; 1997-443, s. 11A.118(a); 2022-74, s. 9K.1(a).) 
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