REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42B .0101
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https.//www.oah.nc.gov/rules-division/information-rulemaking-
coordinators.

As the “Rule” text does not directly or substantially affect procedural or substantive rights or
duties of a person not on the Board or employed by the Board, how is this a Rule? Paragraph
(a) is questionable, so please explain how this is a Rule. Paragraph (b) does not appear to be
a Rule. N.C. Gen. Stat. § 150B-2(8a) has the definition of Rule.

Please retype the rule accordingly and resubmit it to our office electronically.

Lawrence R. Duke
Commission Counsel
Date submitted to agency: February 6, 2023


https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators
https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators

21 NCAC 42B .0101 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42B .0101 GRADUATE-OF APPROVED SCHOOLS OF OPTOMETRY
(a) The Board may grant recognition and approval te-a-seheol-ercellege-ofoptometry, deny or rescind recognition

and approval, or make any recognition and approval granted by the Board conditional or probational, to any school

accredited by the Accreditation Council on Optometric Education. The Board, in its discretion, may base such

determination based-en-the Board's-determination on its assessment of the quality of the educational programs and

offerings of each the school or college of optometry. Fheir-optometric-educational-programs-having been-aceredited
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(b) The Board may request a copy of the Accreditation Council ef on Optometric Education's accreditation report on
each school or college recognized and approved by the Board and for each school or college which has requested

recognition and approval or for which the Board is considering recognition and approval.

History Note:  Authority G.S. 90-117.5; 90-118(a),(b);
Eff. February 1, 1976;
Readopted Eff- May 30, 1978;
Amended Eff. April 1, 2011; April 1, 1993; June 1, 1989; September 30, 1981;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;
Amended Eff- March 1, 2023

30f3



REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42B .0303
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https.//www.oah.nc.gov/rules-division/information-rulemaking-
coordinators

If N.C. Gen. Stat. § 90-123.1 states that “The length of study shall be prescribed by the Board
but shall not exceed 25 hours in any calendar year.” and 21 NCAC 42B .0302(f) requires 25
hours of continuing education annually, how is the Board within its statutory authority when
it requires additional continuing education for whatever reason. It seems that this Rule is in
violation of statute.

Regardless of the above comments:

Under what procedures, criteria, or standards will the Board exercise the discretionary “may”
found in the first and last sentences of this Rule? The Rule must be clear and unambiguous
in what it requires and what will subject those to whom it applies to “disciplinary action.”
Please remove the “(i)”, “(i1)”, and “(iii)” from the text of the Rule.

In the History Note, Authority, please put the statutes in numerical order.

Please retype the rule accordingly and resubmit it to our office electronically.

Lawrence R. Duke
Commission Counsel
Date submitted to agency: February 6, 2023


https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators
https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators

21 NCAC 42B .0303 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42B .0303 FAILURE TOMEET CONTFINUE CONTINUING EDUCATION REQUIREMENT

For a first failure to comply with 21 NCAC 42B .0302 the-eptometristis-subject-to-diseiplinary-action-by-the Board
pursuant-to-G-S-- 901212 provided;, however,fora first offense-the Board may require that the optometrist complete
an additional five three hours and-for-thesecond-offense-six-additional-heurs of attendance at approved continuing

education programs. In the calendar year following such failure to comply, the optometrist must complete a sufficient

number of hours at approved continuing education programs to (i) cure the prior year’s shortfall; (ii) meet the current

year’s continuing education obligation, and (iii) meet any penalty imposed as a result of the prior year’s shortfall. Any

year- Any subsequent failure to comply with 21 NCAC 42B .0302 may subject the optometrist to disciplinary action

under G.S. 90-121.2.

History Note:  Authority G.S. 90-117.5; 90-123.1,90-121.2
Eff. February 1, 1976,
Readopted Eff- May 30, 1978;
Amended Eff. June 1, 1989; September 30, 1981;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;
Amended Eff- March 1, 2023.
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REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42D .0101
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https.//www.oah.nc.gov/rules-division/information-rulemaking-
coordinators

When a defined word is only used in one rule, it should be defined in that rule, not in a separate
“Definitions” Rule. The definition of “paraoptometric personnel” should be in 42D .0102, not
its own Rule. Furthermore, when defining a term, please use the form: “For the purposes of
this Rule, “paraoptometric personnel” means an optometric assistant, optometric technician,
or similarly titled position who qualifies by training and experience to perform duties of an
administrative, technical, or clinical nature and is directed and supervised by a licensed
optometrist.” This Rule should be repealed and the text should be moved to 42D .0102.

Please retype the rule accordingly and resubmit it to our office electronically.

Lawrence R. Duke
Commission Counsel
Date submitted to agency: February 6, 2023


https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators
https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators

21 NCAC 42D .0101 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42D .0101 DEFINITIONS
a)—Optometric—assistants—arethoseparaoptometriec Paraoptometric personnel, whether designated as optometric

assistants, optometric technicians, or otherwise, are whe-gualify qualified by training and experience to perform duties

of an administrative, technical, or clinical nature when directed and supervised by relatingte-the-assistingof a licensed
practitioner ina-dependentrelationship.

h he opntom O
O ad a .

History Note:  Authority G.S. 90-115.1(6); 90-117.5;
Eff. February 1, 1976,
Readopted Eff- May 30, 1978;
Amended Eff. June 1, 1989; September 30, 1981;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;

Amended Eff. March 1, 2023.
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REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42D .0102
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https.//www.oah.nc.gov/rules-division/information-rulemaking-
coordinators

This Rule effectively repeats the definition from 42D .0101. Is this necessary?

Using “whether...” is ambiguous and unclear. Please delete this phrase or rephrase.

The use of “their” is incorrect. Please change to “his or her”.

Delete “by” in “as directed by”.

The “so long as” and “include but are not limited to” phrases are unclear and ambiguous.
Delete or rephrase. Can this be stated more clearly using an active verb? Do these
“requirements” directly or substantially affect the procedural or substantive rights or duties of

those whom you are attempting to regulate? It does not seem so.

Please retype the rule accordingly and resubmit it to our office electronically.

Lawrence R. Duke
Commission Counsel
Date submitted to agency: February 6, 2023


https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators
https://www.oah.nc.gov/rules-division/information-rulemaking-coordinators

21 NCAC 42D .0102 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42D .0102 FUNCTION

@) Paraoptometric personnel, whether designated as optometric assistants, optometric technicians, or otherwise,

perform The-optometric-technicianperforms those administrative, technical, and clinical functions within the scope

of their his training, as directed by and assigned te-himr-by an optometrist, so long as those functions are at the specific

direction and under the persenal supervision of the licensee. Such functions include but are not limited to dispensary

activities, testing, and optometric procedures.

History Note:  Authority G.S. 90-115.1(6); 90-117.5;
Eff. February 1, 1976,
Readopted Eff- May 30, 1978;
Amended Eff. June 1, 1989; September 30, 1981;
Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;
Amended Eff- March 1, 2023.
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REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42M .0101
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https://www.oah.nc.gov/rules-division/information-rulemaking-
coordinators

Please put quotation marks around the defined word in each item. The list should be
alphabetized by defined words.

Several times throughout this Rule “he” is used. Please change to “he or she”.

Please retype the rule accordingly and resubmit it to our office electronically.

Lawrence R. Duke
Commission Counsel
Date submitted to agency: February 6, 2023
11
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21 NCAC 42M .0101 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42M .0101 DEFINITIONS

As used in this Subchapter:

(1

2)

3)

(4)

History Note:

12

A preceptorship is a course of study in which students enrolled in a school approved pursuant to
Rule 21 NCAC 42B .0101 receive part of their clinical training in a private practice setting outside
the direct confines of the educational institution and whose training is continuing under the auspices
and overall responsibility of the institution in which he is enrolled and under the supervision of a
preceptor credentialed by the institution for which he is acting as a preceptor and whose credentials
have been approved by the board.

A preceptor is an optometrist, duly licensed in the State of North Carolina, credentialed by the
institution(s) for which he is serving as preceptor and who has been approved by the Board to act as
such and under whose supervision a preceptee serves.

A preceptee is an individual who is still enrolled as a student in a school or college of optometry
approved by the Board and whose clinical training is continuing under the auspices and control of
the institution in which he is enrolled and under the persenal supervision of the preceptor to which
he has been assigned by his institution.

An institution is a school or college of optometry approved by the Board in accordance with Rule

21 NCAC 42B .0101.

Authority G.S. 90-115.1(3); 90-117.5;

Eff. April 1, 1993;

Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;

Amended Eff- March 1, 2023.

1 of1



REQUEST FOR § 150B-21.10 CHANGES

AGENCY: NC Board of Examiners in Optometry
RULE CITATION: 21 NCAC 42M .0106
DEADLINE FOR RECEIPT: Monday, February 13, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

On the “Submission for Permanent Rule” Form, box 9B, what is stated does not appear to
apply to the submitted rule. An explanation is necessary and must be related to this Rule.

The format of the Rule submission is not correct. There are templates, instructions, and
examples to be found at https.//www.oah.nc.gov/rules-division/information-rulemaking-
coordinators

Several times throughout this Rule “he”, “his”, “him”, or “himself” is used. Please change to
“he or she”, “his or her”, “him or her”, or “himself or herself”.

Please add an oxford comma after “preceptor”in the second line of Paragraph (a).

Delete “due” from each instance of “after due notice and hearing”.

Change “the Board shall find:” to “the Board finds:” at the end of Paragraph (b) before the
beginning of the list.

In Subparagraph (b)(2) and (6), delete “otherwise” and reword.
Define or delete “habitual” in Subparagraph (b)(3).
“Offenses” should be singular in Subparagraph (b)(4).

Subparagraph (b)(6) should have parallel construction to the previous subparagraphs. “that
the preceptee has committed any act or omission...” would be better.

Insert “the” before “Board” in Paragraph (c).
Please retype the rule accordingly and resubmit it to our office electronically.
Lawrence R. Duke
Commission Counsel

Date submitted to agency: February 6, 2023
13
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21 NCAC 42M .0106 is amended as published in 37:09 NCR 656-752 as follows:

21 NCAC 42M .0106 TERMINATION

(a) Approval and registration of a preceptor shall continue in effect until terminated by the Board, by the institution

from whom he received his credentials as a preceptor or until 30 days after written notification of termination is

submitted by the preceptor to the Board. The approval and registration of a preceptor may be terminated, after due

notice and hearing, for any violation of these Rules.

(b) The approval of a preceptee shall be terminated by the Board no later than 30 days following the date of graduation

or when, after due notice and hearing, the Board shall find:

(1)

2)

€)

(4)

)

(6)

that the preceptee has held himself out or permitted another to represent him as a licensed
optometrist;

that the preceptee has in fact performed otherwise than at the direction or under the persenal
supervision of an optometrist licensed by the Board or has been delegated and preformed a task or
tasks beyond his competence;

that the preceptee is a habitual user of intoxicants or drugs to such an extent that he is unable to
perform as a preceptee to an optometrist;

that the preceptee has been convicted in any court, state or federal, of any felony or other criminal
offenses involving moral turpitude;

that the preceptee has been adjudicated a mental incompetent or whose mental condition renders
him unable to safely perform as a preceptee to an optometrist; or

the preceptee otherwise commits any act or omission which would subject him to discipline under

G.S. 90-121.2 or under these Rules.

(c) Approval of a preceptorship shall continue in effect until terminated by Board or until 30 days after written

notification of termination is submitted by the institution to the Board. A preceptorship may be terminated, after due

notice and hearing, for any violation of the rules of this Chapter.

History Note:

14

Authority G. S. 90-115.1(3); 90-117.5; 90-121.2;

Eff. April 1, 1993;

Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 23,
2015;

Amended Eff- March 1, 2023.
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