RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Department of Administration
RULE CITATION: 01 NCAC 05A .0112, 01 NCAC 05E .0101, .0102, .0103, .0104, .0105, and
.0106
Date: November 16, 2022
RECOMMENDED ACTION:
Approve, but note staff's comment
Object, based on:
Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

X Extend the period of review

COMMENT:

Given the complexity of the rules scheme submitted, staff recommends that the Rules Review
Commission extend the period for reviewing the rules until its January 2023 meeting pursuant to
G.S. 150B-21.10(3).

William W. Peaslee
Commission Counsel
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	01 NCAC 05A .0112
	Title 01 – Department of Administration
	Notice is hereby given in accordance with G.S. 150B-21.2 that the Department of Administration intends to adopt the rules cited as 01 NCAC 05E .0101-.0106 and amend the rule cited as 01 NCAC 05A .0112.

	Chapter 05 - Purchase and Contract
	SUBCHAPTER 05A – DIVISION OF PURCHASE AND CONTRACT
	For the purpose of this Chapter:



	ADP77A5.tmp
	SUBCHAPTER 05E – HISTORICALLY UNDERUTILIZED BUSINESS
	Agencies shall require Vendors subcontracting all or part of a contract for the purchase of goods or services to undertake good faith efforts to recruit HUB participation when contracting with the State. Good faith efforts shall include at least five ...


	ADPF0DE.tmp
	The Secretary shall set the statewide percentage goal for HUB participation biannually based upon the most recent disparity study commissioned by the HUB Office, the preceding year's HUB participation data, and the availability of HUB businesses by co...

	ADPE11C.tmp
	Chapter 05 - Purchase and Contract
	SUBCHAPTER 05E – HISTORICALLY UNDERUTILIZED BUSINESS
	(a) Interested businesses may register as a HUB in accordance with 01 NCAC 44A, STATEWIDE UNIFORM CERTIFICATION. The information provided by the HUB shall be used by the HUB Office to:
	(1) assist public entities in developing a HUB participation plan;
	(2) identify areas of work where there are HUBs;
	(3) create and maintain a list of certified HUB vendors; and
	(4) assess the need for technical assistance for HUBs.

	(b)  The HUB Office shall also:
	(1) Provide training and technical assistance to HUBs on how to identify and obtain State purchasing and contract opportunities through the Division of Purchase and Contract and other public entities.
	(2) Provide training and technical assistance to public entities on how to identify and obtain HUB participation on projects or contracts.
	(3) Develop relationships with North Carolina trade and professional organizations by providing periodic meetings, such as networking and information sessions, obtaining input and feedback regarding HUB issues, legislation, and policies to improve the...
	(4) Collaborate with the Division of Purchase and Contract to monitor Agencies' compliance with the State HUB Plan for Goods and Services. Compliance monitoring will be conducted by reviewing quarterly spend reports and other procurement documentation...
	(5) Notify Agencies in writing of the outcomes of any compliance review with the State HUB Plan for Goods and Services.
	(6) Work collaboratively with Agencies found to be out of compliance to create a corrective action plan.




	ADP2914.tmp
	Chapter 05 - Purchase and Contract
	SUBCHAPTER 05E – HISTORICALLY UNDERUTILIZED BUSINESS
	(a)  The Agency shall develop and implement a HUB participation plan to identify HUBs that can provide Goods and Services and implement outreach efforts to encourage HUB participation. The plan shall include education, recruitment, and interaction bet...
	(b)  Before awarding a contract, the Agency shall:
	(1) Attend any pre-bid conference and explain the HUB participation goals and objectives of the State specific to the Agency.
	(2) Notify HUBs from the Agency's HUB vendor list or HUBs that have otherwise indicated interest in the type of work in the Solicitation at least 10 calendar days before the opportunity to respond to the Solicitation ends. The notification shall be ma...
	(3) Utilize media likely to inform potential HUBs of the Solicitation being sought.
	(4) Maintain documentation of any contacts, correspondence, or conversation with HUB firms in accordance with 01 NCAC 05B .1903 and this Subchapter.
	(5) Evaluate documentation to determine that good faith efforts pursuant to 01 NCAC 05E .0101 has been achieved prior to recommendation of award.
	(6) Notify Vendors of the Agency's annual HUB participation goal or project specific participation goal.

	(c)  After a contract has been awarded, the Agency shall:
	(1) review Vendors' pay applications for compliance with HUB utilization commitments prior to payment; and
	(2) submit a report electronically to the HUB Office regarding payments made to HUBs.

	(d)  Provide documentation of compliance with this Rule to the HUB Office upon request, such as for a compliance review, complaint, investigation, or other inquiry.
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	Title 01 – Department of Administration
	Chapter 05 - Purchase and Contract
	SUBCHAPTER 05E – HISTORICALLY UNDERUTILIZED BUSINESS
	Vendors responding to Solicitations for the purchase of Goods and Services who intend to use a Subcontractor shall:
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	SUBCHAPTER 05E – HISTORICALLY UNDERUTILIZED BUSINESS
	(a)  HUBs shall be certified or designated as HUB by the HUB Office to be counted toward HUB participation.
	(b)  HUB businesses shall make a good faith effort by:
	(1) attending the scheduled pre-bid conference;
	(2) responding when contacted by Purchasing Agencies;
	(3) attending training and outreach sessions given by Purchasing Agencies;
	(4) participating in training or other business development programs offered by Purchasing Agencies; or
	(5) negotiating in good faith with Purchasing Agencies.







