RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0205
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA
Extend the period of review
COMMENT:
As written, the Rule applies to all dogs, cats, puppies, and kittens without regard to their status in

commerce.

In relevant part, the agency has authority to “adopt rules to implement [Article 3 of G.S. 19A].” See
G.S. 19A-24.

In relevant part G.S. 19A-21 limits the agency’s authority to “animals, as items of commerce”. If the
General Assembly had intended Article 3 to apply to all dogs, cats, puppies, and kittens, it would not
have included the language “as items of commerce”.

There is no other rule limiting the applicability of the Rule to animals in commerce.

In response to a Request for Changes inquiry into the agency’s authority, the agency opined that, in
summa, G.S. 19A-24 limits the agency’s authority and therefore adopted rules exceeding that
authority will be interpreted accordingly. Therefore, the Rule, as written, is understood.

If the agency’s line of logic is to be followed, a review of rules by the Rules Review Commission
would be meaningless. Any agency could adopt a rule, which by its plain reading exceeds the
agency’s authority, as the rule will be interpreted within the agency’s authority. Presumably the
RRC, the regulated public, and the general pubic should accept the agency’s assurances that
agency will be self-limiting in enforcement of the rule.

As written, the agency has exceeded its authority in adopting the Rule.

William W. Peaslee
Commission Counsel



Staff recommends objection to the above-referenced rule as the Rule exceeds the agency’s
authority pursuant to G.S. 150B-21.9(a)(1).

William W. Peaslee
Commission Counsel



§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, 5. 9.)

William W. Peaslee
Commission Counsel



§ 19A-21. Purposes.

The purposes of this Article are (i) to protect the owners of dogs and cats from the theft of such
pets; (i1) to prevent the sale or use of stolen pets; (ii1) to insure that animals, as items of commerce,
are provided humane care and treatment by regulating the transportation, sale, purchase, housing,
care, handling and treatment of such animals by persons or organizations engaged in transporting,
buying, or selling them for such use; (iv) to insure that animals confined in pet shops, kennels,
animal shelters and auction markets are provided humane care and treatment; (v) to prohibit the sale,
trade or adoption of those animals which show physical signs of infection, communicable disease, or
congenital abnormalities, unless veterinary care is assured subsequent to sale, trade or
adoption. (1977, 2nd Sess., c. 1217, s. 2.)

William W. Peaslee
Commission Counsel



§ 19A-24. Powers of Board of Agriculture.
(a) The Board of Agriculture shall:

(1)

)
3)

4)
)

Establish standards for the care of animals at animal shelters, boarding
kennels, pet shops, and public auctions. A boarding kennel that offers dog
day care services and has a ratio of dogs to employees or supervisors, or
both employees and supervisors, of not more than 10 to one, shall not as to
such services be subject to any regulations that restrict the number of dogs
that are permitted within any primary enclosure.

Prescribe the manner in which animals may be transported to and from
registered or licensed premises.

Require licensees and holders of certificates to keep records of the
purchase and sale of animals and to identify animals at their
establishments.

Adopt rules to implement this Article, including federal regulations
promulgated under Title 7, Chapter 54, of the United States Code.
Adopt rules on the euthanasia of animals in the possession or custody of
any person required to obtain a certificate of registration under this Article.
An animal shall only be put to death by a method and delivery of method
approved by the American Veterinary Medical Association, the Humane
Society of the United States, or the American Humane Association. The
Department shall establish rules for the euthanasia process using any one
or combination of methods and standards prescribed by the three
aforementioned organizations. The rules shall address the equipment, the
process, and the separation of animals, in addition to the animals' age and
condition. If the gas method of euthanasia is approved, rules shall require
(1) that only commercially compressed carbon monoxide gas is approved
for use, and (ii) that the gas must be delivered in a commercially
manufactured chamber that allows for the individual separation of animals.
Rules shall also mandate training for any person who participates in the
euthanasia process.

(b)  Inaddition to rules on the euthanasia of animals adopted pursuant to subdivision
(5) of subsection (a) of this section, the Board of Agriculture shall adopt rules for the
certification of euthanasia technicians. The rules may provide for:

(1)
)

3)
4

(5)
(6)

Written and practical examinations for persons who perform euthanasia.
Issuance of certification to persons who have successfully completed both
training and examinations to become a euthanasia technician.
Recertification of euthanasia technicians on a periodic basis.

Standards and procedures for the approval of persons who conduct training
of euthanasia technicians.

Approval of materials for use in euthanasia technician training.
Minimum certification criteria for persons seeking to become euthanasia
technicians including, but not limited to: age; previous related experience;

William W. Peaslee
Commission Counsel



criminal record; and other qualifications that are related to an applicant's
fitness to perform euthanasia.
(7)  Denial, suspension, or revocation of certification of euthanasia technicians

who:

a. Violate any provision of this Article or rules adopted pursuant to
this Article;

b. Have been convicted of or entered a plea of guilty or nolo

contendere to:
1. Any felony;

2. Any misdemeanor or infraction involving animal abuse
or neglect; or
3. Any other offense related to animal euthanasia, the duties

or responsibilities of a euthanasia technician, or a
cuthanasia technician's fitness for certification;

C. Make any false statement, give false information, or omit
material information in connection with an application for
certification or for renewal or reinstatement of certification as a
euthanasia technician; or

d. Otherwise are or become ineligible for certification.

(8) Provision of the names of persons who perform euthanasia at animal
shelters and for the animal shelter to notify the Department when those
persons are no longer affiliated, employed, or serving as a volunteer with
the shelter.

(9)  Certified euthanasia technicians to notify the Department when they are no
longer employed by or are serving as a volunteer at an animal shelter.

(10)  The duties, responsibilities, and standards of conduct for certified
euthanasia technicians.

(©) Regardless of the extent to which the Board exercises its authority under
subsection (b) of this section, the Department may deny, revoke, or suspend the certification
of a euthanasia technician who has been convicted of or entered a plea of guilty or nolo
contendere to a felony involving the illegal use, possession, sale, manufacture, distribution,
or transportation of a controlled substance, drug, or narcotic.

(d) Persons seeking certification as euthanasia technicians, or a renewal of such
certification, shall provide the Department a fingerprint card in a format acceptable to the
Department, a form signed by the person consenting to a criminal record check and the use
of the person's fingerprints, and such other identifying information as may be required by the
State or national data banks. The Department may deny certification to persons who refuse to
provide the fingerprint card or consent to the criminal background check. Fees required by
the Department of Public Safety for conducting the criminal background check shall be
collected by the Department and remitted to the Department of Public Safety along with the
fingerprint card and consent form. (1977, 2nd Sess., ¢. 1217,s. 5; 1987, c. 827, s. 62; 2004-

William W. Peaslee
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199,s.12;2005-276, s. 11.5(b); 2005-345, 5. 22;2008-198, s. 2(a); 2010-127, ss. 2, 3; 2014-
100, s. 17.1(0).)

William W. Peaslee
Commission Counsel
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02 NCAC 527 .0205 is readopted with changes as published in 36:12 NCR 1007-1008 as follows:

02 NCAC 527 .0205 FEEDING

(a) Adultbegsdogs and cats and puppies and kittens older than six months shall be fed at least once each 24-hour

(b) Puppies and kittens less than six months of age shall be fed at least twice in each 24-hour period. An eight-hour
interval between feedings is required if only two feedings are offered in a 24-hour period.

(c) Should a veterinarian prescribe a feeding regime different from the ones described in Paragraphs (a) and (b) of this

section for a specific animal, documentation of such veterinary care is required and shall include:

(1) the original veterinary directive signed by the veterinarian issuing it;

(2) the printed name of the veterinarian;

(3) the reason for the restriction;

(4) the specific feeding directions;

(5) the origination and review dates of the directive;

(6) the facility shall have the veterinarian review and renew the directive every 30 days until it is no longer

required;

(7) the date of the cessation of the directive; and

(8) documentation by the facility of each feeding as prescribed by the veterinarian.

d) Food shall be commercially prepared food which complies with laws applicable to animal feed or the food shall
be provided by the owner.
(e) The food shall be free from contamination, wholesome, palatable, and of sufficient quality and quantity appropriate
of the given size, age, and condition of an animal to meet the daily requirements for nutritional value.

)(f) Food receptacles shall be accessible to all dogs or cats and shall be located so as to minimize contamination by

waste.

(g) For every adult animal, there sastshall be at least one food receptacle offered. When multiple animals are housed
together, caretakers shall observe each animal feeding to ensure that [animalshave-sufficient-aceesstofood:-Jeach
animal receives adequate feed.

(h) Food receptacles shall be durable and shall be kept clean and sanitized.

(1) Uneaten food within food receptacles [must]shall be discarded [after]within 24 hours or sooner if spoiled or

contaminated.

(1) Damaged food receptacles shall be replaced. Disposable food receptacles may be used but sustshall be discarded

after each feeding.

€e)(k) Food and water receptacles in outdoor facilities shall be protected from the elements.
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History Note:

Authority G.S. 194-24;

Eff. April 1, 1984,

Amended Eff. January 1, 2005; April 1, 1985;
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0208
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

The rule requires the facility to employ an “adequate” number of employees “adequately” trained to
“adequately” care for animals in the facility.

Notwithstanding the definition of “adequate” in 02 NCAC 52J .0104, the Rule remains facially
ambiguous and is more like a broad statement of policy than a substantive requirement. The
regulated public would be left to either guess at the number of employees required thus expose
itself to a penalty by the Animal Welfare Division (AWD) or make further inquiry to AWD, “how many
employees must we have?” Further, the Board’s Rule provides no guidance to the employees of
the regulator.

Either the Board or AWS has a standard which is not revealed to the public in the Rule, or there is
no objective standard and the regulated public awaits the AWD'’s subjective determinations . This of
course opens the door to caprice and inequity.

It appears to staff that the Board should be able to quantify the number of employees required by
establishing a ratio or some other method for the transparency of the agency and the enlightenment
of the public.

Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee

Commission Counsel
10



§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, 5. 9.)

William W. Peaslee

Commission Counsel
11



02 NCAC 52J .0104 DEFINITIONS (with proposed revisions.)

(2) “Adequate” means a condition which, when met, does not jeopardize an animal’s comfort, safety,
or health. Adequate veterinary care means provision of veterinary care sufficient to address relief of
pain and/or suffering experienced by the animal and sufficient to address the medical condition.

William W. Peaslee
Commission Counsel
12
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02 NCAC 527 .0208 is readopted with changes as published in 36:12 NCR 1009 as follows:

02 NCAC 527 .0208 EMPLOYEES
AAn suffieientadequate number of employees shall be utilized to adequately[suffictently| care for the animals in the

facility and maintain the prescribed level of husbandry practices set forth in this Ruele-Subchapter 52J. Such practices
shall be performed bybe-underthe-supervision-of an animal caretaker who has-a-backeround-in-animal-husbandryor
eare—[is]has been adequately trained [and/er]or is experienced in animal [husbandry-and-]care or is under the direct
supervision of a person who has such training or experience. The caretaker or supervisor shall have [and-has-|read and
[acknowledged]acknowledged their understanding of these rules and the NC Animal Welfare Act.

History Note:  Authority G.S. 194-24;
Eff. April 1, 1984,
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0301
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA
Extend the period of review
COMMENT:
As written, the Rule applies to all vehicles transporting dogs, cats, puppies, and kittens without

regard to their status in commerce.

In relevant part, the agency has authority to “adopt rules to implement [Article 3 of G.S. 19A].” See
G.S. 19A-24.

In relevant part, G.S. 19A-21 limits the agency’s authority to “animals, as items of commerce”. If the
General Assembly had intended Article 3 to apply to all dogs, cats, puppies, and kittens, it would not
have included the language “as items of commerce”.

There is no other rule limiting the applicability of the Rule to animals in commerce.

In response to a Request for Changes inquiry into the agency’s authority, the agency opined that, in
summa, G.S. 19A-24 limits the agency’s authority and therefore adopted rules exceeding that
authority will be interpreted accordingly. Therefore, the Rule, as written, is understood.

If the agency’s line of logic is to be followed, a review of rules by the Rules Review Commission
would be meaningless. Any agency could adopt a rule which by its plain reading exceeds the
agency’s authority, as the rule will be interpreted and enforced within the agency’s authority.
Presumably the RRC, the regulated public, and the general pubic should accept the agency’s
assurances that agency will be self-limiting in enforcement of the rule.

As written, the agency has exceeded its authority in adopting the Rule.
William W. Peaslee

Commission Counsel
14



Staff recommends objection to the above-referenced rule as the Rule exceeds the agency’s
authority pursuant to G.S. 150B-21.9(a)(1).

William W. Peaslee
Commission Counsel
15



§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, 5. 9.)

William W. Peaslee
Commission Counsel
16



§ 19A-21. Purposes.

The purposes of this Article are (i) to protect the owners of dogs and cats from the theft of such
pets; (i1) to prevent the sale or use of stolen pets; (ii1) to insure that animals, as items of commerce,
are provided humane care and treatment by regulating the transportation, sale, purchase, housing,
care, handling and treatment of such animals by persons or organizations engaged in transporting,
buying, or selling them for such use; (iv) to insure that animals confined in pet shops, kennels,
animal shelters and auction markets are provided humane care and treatment; (v) to prohibit the sale,
trade or adoption of those animals which show physical signs of infection, communicable disease, or
congenital abnormalities, unless veterinary care is assured subsequent to sale, trade or
adoption. (1977, 2nd Sess., c. 1217, s. 2.)

William W. Peaslee
Commission Counsel
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§ 19A-24. Powers of Board of Agriculture.
(a) The Board of Agriculture shall:

18

(1)

)
3)

4)
)

Establish standards for the care of animals at animal shelters, boarding
kennels, pet shops, and public auctions. A boarding kennel that offers dog
day care services and has a ratio of dogs to employees or supervisors, or
both employees and supervisors, of not more than 10 to one, shall not as to
such services be subject to any regulations that restrict the number of dogs
that are permitted within any primary enclosure.

Prescribe the manner in which animals may be transported to and from
registered or licensed premises.

Require licensees and holders of certificates to keep records of the
purchase and sale of animals and to identify animals at their
establishments.

Adopt rules to implement this Article, including federal regulations
promulgated under Title 7, Chapter 54, of the United States Code.
Adopt rules on the euthanasia of animals in the possession or custody of
any person required to obtain a certificate of registration under this Article.
An animal shall only be put to death by a method and delivery of method
approved by the American Veterinary Medical Association, the Humane
Society of the United States, or the American Humane Association. The
Department shall establish rules for the euthanasia process using any one
or combination of methods and standards prescribed by the three
aforementioned organizations. The rules shall address the equipment, the
process, and the separation of animals, in addition to the animals' age and
condition. If the gas method of euthanasia is approved, rules shall require
(1) that only commercially compressed carbon monoxide gas is approved
for use, and (ii) that the gas must be delivered in a commercially
manufactured chamber that allows for the individual separation of animals.
Rules shall also mandate training for any person who participates in the
euthanasia process.

(b)  Inaddition to rules on the euthanasia of animals adopted pursuant to subdivision
(5) of subsection (a) of this section, the Board of Agriculture shall adopt rules for the
certification of euthanasia technicians. The rules may provide for:

(1)
)

3)
4)

()
(6)

Written and practical examinations for persons who perform euthanasia.
Issuance of certification to persons who have successfully completed both
training and examinations to become a euthanasia technician.
Recertification of euthanasia technicians on a periodic basis.

Standards and procedures for the approval of persons who conduct training
of euthanasia technicians.

Approval of materials for use in euthanasia technician training.
Minimum certification criteria for persons seeking to become euthanasia
technicians including, but not limited to: age; previous related experience;

William W. Peaslee
Commission Counsel



criminal record; and other qualifications that are related to an applicant's
fitness to perform euthanasia.
(7)  Denial, suspension, or revocation of certification of euthanasia technicians

who:

a. Violate any provision of this Article or rules adopted pursuant to
this Article;

b. Have been convicted of or entered a plea of guilty or nolo

contendere to:
1. Any felony;

2. Any misdemeanor or infraction involving animal abuse
or neglect; or
3. Any other offense related to animal euthanasia, the duties

or responsibilities of a euthanasia technician, or a
cuthanasia technician's fitness for certification;

C. Make any false statement, give false information, or omit
material information in connection with an application for
certification or for renewal or reinstatement of certification as a
euthanasia technician; or

d. Otherwise are or become ineligible for certification.

(8) Provision of the names of persons who perform euthanasia at animal
shelters and for the animal shelter to notify the Department when those
persons are no longer affiliated, employed, or serving as a volunteer with
the shelter.

(9)  Certified euthanasia technicians to notify the Department when they are no
longer employed by or are serving as a volunteer at an animal shelter.

(10)  The duties, responsibilities, and standards of conduct for certified
euthanasia technicians.

(©) Regardless of the extent to which the Board exercises its authority under
subsection (b) of this section, the Department may deny, revoke, or suspend the certification
of a euthanasia technician who has been convicted of or entered a plea of guilty or nolo
contendere to a felony involving the illegal use, possession, sale, manufacture, distribution,
or transportation of a controlled substance, drug, or narcotic.

(d) Persons seeking certification as euthanasia technicians, or a renewal of such
certification, shall provide the Department a fingerprint card in a format acceptable to the
Department, a form signed by the person consenting to a criminal record check and the use
of the person's fingerprints, and such other identifying information as may be required by the
State or national data banks. The Department may deny certification to persons who refuse to
provide the fingerprint card or consent to the criminal background check. Fees required by
the Department of Public Safety for conducting the criminal background check shall be
collected by the Department and remitted to the Department of Public Safety along with the
fingerprint card and consent form. (1977, 2nd Sess., ¢. 1217,s. 5; 1987, c. 827, s. 62; 2004-

William W. Peaslee

Commission Counsel
19



199,s.12;2005-276, s. 11.5(b); 2005-345, 5. 22;2008-198, s. 2(a); 2010-127, ss. 2, 3; 2014-
100, s. 17.1(0).)

William W. Peaslee
Commission Counsel
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02 NCAC 527 .0301 is readopted with changes as published in 36:12 NCR 1011 as follows:
SECTION .0300 - TRANSPORTATION STANDARDS

02 NCAC 527 .0301 VEHICLES

(a) Vehicles used in transporting dogs and cats shall be mechanically sound and equipped to provide fresh air to all

animals transported.-transported-without-harmful drafts:

(b) The animal cargo space shall be constructed and maintained so as to prevent engine exhaust fumes from gettingte

the-animals—entering the animal holding area.
(c) The interior of the animal earge-holding space shall be kept-elean—properly cleaned after the transport of each

animal. Hd D€ .. ca—aaty-o BEtWw-eeh HPMEN o+—aiHma morethan ‘:"“ S t i d 4-hoy

period: | tt-shall be-sanitized-as-deemed necessary-The holding space shall be sanitized between use for shipments.

History Note:  Authority G.S. 194-24;
Eff. April 1, 1984,
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0201
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA
Extend the period of review
COMMENT:
Paragraph (m) requires licensees and agents of regulated facilities to “cooperate”.
Paragraph (n) of the Rule prohibits applicants for licensure, licensees, and employees of requlated

facilities from abusing, harassing, delaying or obstructing any agency official in the performance of
their duties.

“Cooperate”, “Abuse” and “harass” are undefined terms in the Animal Welfare Act in relation to
humans. Without a definition of these terms, it is unclear what activities the agency wants to require
or prohibit. The enforcement of these paragraphs would be subjective.

Section 52J contains prescriptions and requirements, which, if complete, already compel
compliance to the agency’s desired prescriptions and requirements. What else does the agency
wish to compel “cooperation” with?

Could persistent contact from the requlated public seeking redress be considered harassment? If a
facility employee used profanity to express themselves, could this be considered abuse?

By way of comparison, G.S.14-277.3A(b)(2), defines “harasses or harassment”. This clarifies the
law in that context.

The use of these terms implies that there are additional requirements and prohibitions the agency
seeks to enforce which are not specified or disclosed to the requlated public for consideration or
commentary pursuant to the Administrative Procedures Act.

William W. Peaslee
Commission Counsel
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Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee
Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, 5. 9.)

William W. Peaslee
Commission Counsel
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§ 14-277.3A. Stalking.

(a) Legislative Intent. - The General Assembly finds that stalking is a serious problem in this
State and nationwide. Stalking involves severe intrusions on the victim's personal privacy and
autonomy. It is a crime that causes a long-lasting impact on the victim's quality of life and creates
risks to the security and safety of the victim and others, even in the absence of express threats of
physical harm. Stalking conduct often becomes increasingly violent over time.

The General Assembly recognizes the dangerous nature of stalking as well as the strong
connections between stalking and domestic violence and between stalking and sexual assault.
Therefore, the General Assembly enacts this law to encourage effective intervention by the criminal
justice system before stalking escalates into behavior that has serious or lethal consequences. The
General Assembly intends to enact a stalking statute that permits the criminal justice system to hold
stalkers accountable for a wide range of acts, communications, and conduct. The General Assembly
recognizes that stalking includes, but is not limited to, a pattern of following, observing, or
monitoring the victim, or committing violent or intimidating acts against the victim, regardless of the
means.

(b) Definitions. - The following definitions apply in this section:

(1) Course of conduct. - Two or more acts, including, but not limited to, acts in
which the stalker directly, indirectly, or through third parties, by any action,
method, device, or means, is in the presence of, or follows, monitors, observes,
surveils, threatens, or communicates to or about a person, or interferes with a
person's property.

(2) Harasses or harassment. - Knowing conduct, including written or printed
communication or transmission, telephone, cellular, or other wireless telephonic
communication, facsimile transmission, pager messages or transmissions,
answering machine or voice mail messages or transmissions, and electronic mail
messages or other computerized or electronic transmissions directed at a specific
person that torments, terrorizes, or terrifies that person and that serves no
legitimate purpose.

3) Reasonable person. - A reasonable person in the victim's circumstances.

(4) Substantial emotional distress. - Significant mental suffering or distress that may,
but does not necessarily, require medical or other professional treatment or
counseling.

(c) Offense. - A defendant is guilty of stalking if the defendant willfully on more than one
occasion harasses another person without legal purpose or willfully engages in a course of conduct
directed at a specific person without legal purpose and the defendant knows or should know that the
harassment or the course of conduct would cause a reasonable person to do any of the following:

(1) Fear for the person's safety or the safety of the person's immediate family or
close personal associates.
(2) Suffer substantial emotional distress by placing that person in fear of death,

bodily injury, or continued harassment.

(d) Classification. - A violation of this section is a Class A1 misdemeanor. A defendant
convicted of a Class Al misdemeanor under this section, who is sentenced to a community
punishment, shall be placed on supervised probation in addition to any other punishment imposed by
the court. A defendant who commits the offense of stalking after having been previously convicted
of a stalking offense is guilty of a Class F felony. A defendant who commits the offense of stalking

William W. Peaslee
Commission Counsel
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when there is a court order in effect prohibiting the conduct described under this section by the
defendant against the victim is guilty of a Class H felony.

(e) Jurisdiction. - Pursuant to G.S. 15A-134, if any part of the offense occurred within North
Carolina, including the defendant's course of conduct or the effect on the victim, then the defendant
may be prosecuted in this State. (2008-167, s. 2.)

William W. Peaslee
Commission Counsel
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02 NCAC 527 .0201 is readopted with changes as published in 36:12 NCR 1004-1005 as follows:
SECTION .0200 - FACILITIES AND OPERATING STANDARDS

02 NCAC 523 .0201 GENERAL
(a) Housing facilities for dogs and cats shall be structurally sound and maintained in good repair to protect the animals
from injury, contain the animals and restrict the entrance of other animals and people.

(b) All light fixtures and electrical outlets in animal areas shall be [safe-and-]in compliance with the State Building

Code. Electrical appliances, light fixtures, electrical outlets, and electrical cords shall be located or protected in such

a way that animals do not have access to them.
(c) Facilities shall have reliable-and safeadequate electric power as-neeessary-to comply with the Animal Welfare Act.

(d) Supplies-offoodandbeddingshallbestoredinfa es-which-adegquately prote uch-supphes-againstinfestation

(1) food and bedding shall be stored in cabinets and/or sealed containers which adequately protect such

supplies against infestation or contamination by vermin and insects;
(2) all open bags of food and edible treats shall be stored in airtight containers with lids;

(3) refrigeration shall be provided for supplies of perishable food including opened cans of food;

(4) clean bedding and laundry shall be: stored in cabinets and/or sealed containers; stored separately

from soiled laundry and materials; and stored separately from general housing areas for animals; and
(5) in areas housing animals being observed or treated for contagious disease, bedding shall only be stored

in sealed cabinets if that clean laundry is dedicated solely for the use for those specific animals.
(e) The facility shall providePrevisions-shall-be-made-for the daily removal and disposal of animal and food waste,

soiled bedding and debris from the heusing-facility in accordance with local ordinances, to assure the facility will be
maintained in a clean and sanitary manner.

(f) Hot and cold running, potable water must be available. Facilities such as washroom, basin or sink shall be provided
to maintain cleanliness among animal caretakers, animals, and animal food and water receptacles.

(g) Each facility shall have the ability to confirm ambient-temperature-[temperatare-a|temperature. A functional room

thermometer shall be present in each separate area of indoor enclosures, common areas and exercise areas.

(h) A separate five-foot tall perimeter fence is required if any animals-animal(s) has or have unsupervised access to

an outdoor primary enclosure, common area, and/or ineluding-unsupervised exercise areas. Supervision of animals is
required for any animal(s) within any outdoor enclosure, common area, or exercise area without a separate five-foot

tall perimeter fence.

(i) An adequate drainage system must be provided for the heustngfacility.

(j) All areas of a facility are subject to review or inspection by North Carolina Department of Agriculture and
Consumer Services (‘NCDA&CS’) employees during normal business hours (8:00 a.m. through 5:30 p.m. Monday
through Friday).
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(k) All animals in a facility are subject to the requirements of the Animal Welfare Act, regardless of ownership.

(1) A licensee or registrant shall comply with all federal, state and local laws, rules and ordinances relating to or
affecting the welfare of dogs and cats in its facility.

(m) A licensee or registrant and all agents of the facility shall cooperate [fully-and-trathfally-]and be truthful with
NCDA&CS employees during all phases of inspection or investigations. [#aspections,reviews-and/orinvestigations:|

(n) Neither an applicant for a license or registration nor a licensee or registrant or any agent of a facility may [interfere

: : i i ; abuse, harass, delay or obstruct any inspector, or [state|State
official, while [saeh-]inspectors or officials are [earryingout-their-duties:Jattemping to discharge their official duties.

(m)(0) No dog or cat shall be in a window display except during business hours and then only in compliance with

standards set forth in this Section.

(p) Battery operated or electrical behavioral control devices, such as shock collars, shock prods, or electrical fences,

as well as pinch-collars and prong-collars, may only be used on an animal in a boarding kennel with the specific

written consent of the owner of that animal.

(q) All facilities shall be equipped with an operational smoke alarm and carbon monoxide alarm and shall have a

means of fire suppression, such as functional fire extinguishers or a sprinkler system on the premises.

(r) All licensed and registered facilities must develop and maintain a plan of action for the continuity of care and/or

evacuation of animals in the event of a natural or manmade disaster.

(s) For the purposes of [NCGS]G.S. [§-]19A-23(5a), written standards for an “approved foster care provider” shall

include but not be limited to: the application process; sanitation protocols; provision of daily observation of the

animals; feeding and watering protocols; provision and documentation of veterinary care; provision and

documentation of human and same-species daily interaction, exercise, play and environmental enrichment for animals

in long term care; requirements for inspection by the shelter; and compliance by the foster care provider with the NC

Animal Welfare Act and it rules issued pursuant thereto.
(t) For the purposes of [NEGS]G.S. 19A-23(5b), written standards for an “approved rescue organization” shall include

but not be limited to: the application process; sanitation protocols; provision of daily observation of the animals;
feeding and watering protocols; provision and documentation of veterinary care of the shelter’s animals; provision

and documentation of human and same-species daily interaction, exercise, play and environmental enrichment for the

shelter’s animals in long term care at the rescue; requirements for inspection by the shelter; and compliance by the

rescue with the North Carolina[NE] Animal Welfare Act and [#]it’s rules issued pursuant thereto.

History Note:  Authority G.S. 194-24; G.S. 194-30(3),
Eff April 1, 1984, Amended Eff. January 1, 2005;
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0408
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

The Rule requires that Certified Euthanasia Technician training be provided by either the Animal
Welfare Section, or companies or individuals meeting four criteria.

The four criteria are ambiguous. The Rule requires all trainers to “possess a working knowledge of
euthanasia”, “actual experience in euthanasia”, “experience training personnel”, and references
from previous trainees attesting to the “satisfactory euthanasia experience” of the applicant-trainer.
However, the Rule contains no objective test by which the agency will determine whether an

applicant-trainer has met the four criteria.

For instance, what information does the agency consider determining whether a trainer-applicant
has “working knowledge of euthanasia”? What criteria does the agency apply in making the
determination.

Further, the Board’s Rule provides no objective guidance to the employees of the regulator.

Either the Board or AWS has a standard which is not revealed to the public in the Rule, or there is
no objective standard, and the regulated public awaits the AWD'’s subjective determinations . This
of course opens the door to caprice and inequity.

In response to the Request for Changes, the agency requires the trainer-applicant to “submit an
application for approval”; however, the substantive requirements of the application do not appear in
the Subchapter.

William W. Peaslee

Commission Counsel
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Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee
Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229,5.9.)

William W. Peaslee

Commission Counsel
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02 NCAC 52J .0408 is readopted with changes as published in 36:12 NCR 1014 as follows:

02 NCAC 52J .0408 TRAINERS
(a) Certified Euthanasia Technician training shall be provided by the Animal Welfare SeetienSection, or by companies
or individuals meeting the following criteria:
(D Possess working knowledge of euthanasia conducted according to this Seetien;Section through
training or education and experience;
2) Have actual experience in euthanasia of animals;animals as defined by G.S. 19A-23 or lawful

experience in North Carolina;

3) Have experience training staffin-euthanasia;andpersonnel; and

4) Provide references from individuals or organizations previously-trained- trained or individuals or

organizations that can attest to satisfactory euthanasia experience.

(b) Information taught shall conform to this Section and the guidelines set forth by the American Veterinary Medical
Association Asseetation; Guidelines on Euthanasia and/or the Humane Society of the United[-States-|State Euthanasia
Reference Manual incorporated by reference pursuant to 02 NCAC 52] .0401.-States—or-the—AmericanHumane

(c) Trainers shall disclose to their students and the Animal Welfare Section any affiliations with suppliers of equipment
or supplies used in euthanasia.

(d) The Animal Welfare Section may make unannounced audit of instruction and testing by trainers.

(e) Prior to providing euthanasia training leading to certification as a Euthanasia Technician, the person or company

shall ebtain-apprevalsubmit an application for approval before each class for its training program from the Animal

Welfare Section.

(f) Trainers shall return to the Animal Welfare Section office copies of the written tests, notification of results for the
written examinations and notification of results for the practical examinations within 10 days of the date of the tests.
These results shall include all examination outcomes for all applicants.

History Note:  Authority G.S. 194-24;
Eff- March 23, 2009;
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0417
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

The Rule requires applicants for renewal to attend a re-certification course and receive stress
management training.

The agency establishes no criteria upon which the regulated public can determine whether it has
complied with the course and training requirements. The Rule remains facially ambiguous and is
more like a broad statement of policy than a substantive requirement. The regulated public would
be left to either guess whether certain courses or training complied with the Rule thus expose
themselves to a denial of recertification or make further inquiry to AWD, “if this stress management
acceptable?” Further, the Board’s Rule provides no guidance to the employees of the regulator.

Either the Board or AWS has a standard which is not revealed to the public in the Rule, or there is
no objective standard and the regulated public awaits the AWD'’s subjective determinations . This of
course opens the door to caprice and inequity.

Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee
Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229,5.9.)

02 NCAC 52J .0104 DEFINITIONS (with proposed revisions.)
(2) “Adequate” means a condition which, when met, does not jeopardize an animal’s comfort, safety,

or health. Adequate veterinary care means provision of veterinary care sufficient to address relief of
pain and/or suffering experienced by the animal and sufficient to address the medical condition.

William W. Peaslee
Commission Counsel
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02 NCAC 52J .0417 is readopted with changes as published in 36:12 NCR 1015 as follows:

02 NCAC 52J .0417 CERTIFICATION RENEWAL
(a) Certifications may be renewed every five years provided that:

(D within the 12 months immediately preceding the application for certification renewal the Certified
Euthanasia Technician has taken and passed a practical examination fer-each-method-of enthanasia
for—which—they—are—seeking—eertification—renewalk—in current [EB}]|Euthanasia by Injection
[technigues;|(‘EBI’) techniques pursuant to 02 NCAC 527J .0407;

2) the applicant attends a euthanasia re-certification course which reviews the current standards and

guidelines on EBI;recet

5 . i ifications [ ard 1 oideli EBE] and
3) the applicant reecetves-trainingin-stress-managementattends a training about stress management.

(b) The applicant shall submit an application for certification renewal to the Animal Welfare Section. The application

shall-be-on—aformereated-by-the-Animal- Welfare Seetioncan be obtained by calling the Animal Welfare Section
(CAWS’) office at (919) 707-3280 and shall include a document from an approved Certified Euthanasia Technician
trainer establishing that the applicant has passed a practical examination in the speeifie-euthanasia—techniques—for
which-he-orshe-is-seekingeertifieation—techniques of EBI.

(c) The contents of the application shall include the following:

1 the name, phone number, email address, and mailing address for the applicant;
(2) the name, registration number, and address of the shelter employing the applicant;
(3) a checkbox to be filled in if the applicant has been convicted of a criminal offense as defined in the

02 NCAC 52] .0401(6); and

4) a notarized signature of the applicant.

History Note: Authority G.S. 194-24;
Eff- March 23, 2009;
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0418
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

The Rule requires Certified Euthanasia Technicians (“CET”) to “prepare animals for euthanasia”.
This language is facially ambiguous.

The Rule further requires CETs to “document” attempts to reach owners of animals associated with
any microchip found. Curiously it does so without specifically mandating that an attempt be made.
However, the Rule further requires the CET to document “emergency circumstances which preclude
[attempts to reach the owner]. Therefore, the implication is that the CET shall make “attempts”.
The manner, number of attempts, and over what time period does not appear to be regulated.

Notwithstanding the implied existence or lack of the aforesaid mandate, the agency does not
specify what information must be documented. The language is facially ambiguous.

Either the Board or AWS has a standard which is not revealed to the public in the Rule, or there is
no objective standard, and the requlated public awaits the AWD'’s subjective determinations, in this
instance most likely after the euthanasia has occurred.

Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee
Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, s. 9.)

William W. Peaslee

Commission Counsel
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0419
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA
Extend the period of review
COMMENT:
The Rule lists the reasons why the agency may impose discipline on, or refuse to license or renew

a license for a Certified Euthanasia Technician CET.

Paragraph (4) states that the CET or applicant may be disciplined for “allowing uncertified
individuals to euthanize animals.” This Subparagraph is vague. “Allowing” could mean anything
from abetting to failure to report to physically preventing an uncertified euthanasia. If it is the latter,
the agency lacks the authority require a CET enforce the code.

Paragraph (6)states that the CET or applicant may be disciplined for “unethical or unprofessional
conduct and then defines the conduct .

Paragraph (6)(a) defines the conduct as engaging in conduct of a character likely to deceive or
defraud the public or the Animal Welfare Section. This language is vague.

Paragraph (6)(d) defines the conduct as euthanizing animals in a manner that endangers the health
or welfare of the public. This language is vague.

Paragraph (6)(e) defines the conduct as “ignorance, incompetence or inefficiency in the euthanizing
of animals.” This language is vague. The CET is certified by the agency and presumably part of
that certification is a test of competency and skill. Staff counsel cannot phantom what “efficiency in
euthanizing animals” is. Further, there is no mention of how the agency will make this
determination.

William W. Peaslee
Commission Counsel
39



Paragraph (13) states that a CET can be disciplined for failure to “cooperate” during any
investigation or inspection. This is vague. Section 52J contains prescriptions and requirements,
which, if complete, already compel compliance to the agency’s desired prescriptions and
requirements. What else does the agency wish to compel “cooperation” with?

Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee

Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229,5.9.)

William W. Peaslee

Commission Counsel
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02 NCAC 527 .0419 is readopted with changes as published in 36:12 NCR 1016 as follows:

02 NCAC 52J .0419 GROUNDS FOR DISCIPLINE - CERTIFIED EUTHANASIA TECHNICIANS

The Department may refuse to issue, renew, or reinstate the certification of a Euthanasia Technician, or may deny,

revoke, suspend, sanction, or place on probation, impose other forms of diseipline;discipline upon any Certified

Euthanasia Technician for any of the following reasons:-an

42

2)

€)
“4)

Failure to Carry Out Duties. Failure to carry out the duties of a Certified Euthanasia

Technietan:Technician prescribed in 02 NCAC 52J .0418;

Abuse of Chemical Substances. Abuselmproper use of any drug or chemical substance by:

(a) Selling, diverting or giving away drugs or chemical substances;
(b) Stealing drugs or chemical substances;
(c) Misusing chemical substanees—ersubstances by using them for any use other than it’s

intended use as prescribed by the America Veterinary Medical Association Euthanasia
Guidelines and the Humane Society of the United States Euthanasia Reference Manual; or
(d) Abetting anyone in the foregoing activities;
Euthanizing animals without supervision as required by this subehapter;:Subchapter;

Allowing uncertified individuals to euthanize animals;

6)(5)
€H(6)

Fraud, misrepresentation, or deception in obtaining certification;
Unethical or Unprofessional Conduct. Unethical or unprofessional conduct includes:means—te
he-publie.[-public-andior

. . ceal] atien] cation. [and/or Jthe
Soci ¢ the United.S | T ation [and_the rules of this Section:]
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(a) engaging in conduct of a character likely to deceive or defraud the public or the Animal Welfare
Section;

(b) working in conjunction with any organization or person illegally practicing as a Certified

Euthanasia Technician;

¢) failing to provide sanitary facilities or apply sanita; rocedures for the authanizing of an
animal;
(d) euthanizing animals in a manner that endangers the health or welfare of the public;
(e) ignorance, incompetence or inefficiency in the euthanizing of animals;

intentionally performing a duty, task or procedure involved in the euthanizing of animals for

which the individual is not certified;

(2) swearing falsely in any testimony or affidavits relating to practicing as a Certified Euthanasia

Technician; or

(h) failing to provide requested information or the provision of inaccurate or misleading information

during an investigation or inspection by the Animal Welfare Section;
8)7) Convictionofany-eriminal [offense-as-deseribed-inthis-Seetion;|Conviction of a criminal offense;

9)(8) Improper Record Keeping. Failure to follow proper record keeping procedures as outlined in the

rules in this Subchapter and/or entering of inaccurate or misleading information into the records of

a certified facility;

&9)(9) Improper Security and Storage for Chemical Agents. Failure to provide and maintain proper
security and storage for euthanasia and restraint drugs as established under applicable United States
Drug Enforcement Administration and North Carolina Department of Health and Human Services
statutes and rules;

&H(10) Improper Disposal of Chemical Agents and Equipment. Failure to dispose of drugs and the
containers, instruments and equipment in a manner permitted by this Subchapter;

&2)(11) Improper Labeling of Approved Chemical Agents. Failure to properly label approved euthanasia
and restraint chemical agents;

&3)(12) Revocation, Suspension or Limitation. The revocation, suspension, limitation, of a license,
certificate or registration or any other disciplinary action by another state or United States
jurisdiction or voluntary surrender of a license, certificate or registration by virtue of which one is
licensed, certified or registered to practice as a Certified Euthanasia Technician in that state or
jurisdiction on grounds other than nonpayment of the renewal fee; and

&4(13) Failure of any applicant or certificate holder to cooperate with the North Carolina Department of

Agriculture and Consumer Services during any investigation or inspection.

History Note:  Authority G.S. 194-24;

Eff- March 23, 2009;
Readopted Eff. September 1, 2022.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0702
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

The rule, which is permissive in nature, provides that a shelter employee “adequately” trained in the
euthanasia method for the species to be euthanized “‘may” use extreme methods of euthanasia
under “extraordinary circumstances” which is a term defined in 02 NCAC 52J .0701.

While the agency has defined “adequate” in 02 NCAC 52J .0104, the Rule remains facially
ambiguous. The regulated public would be left to either guess what training was required as a pre-
requisite to the employee using extreme methods to euthanize an animal under extraordinary
circumstances. Further, during an extraordinary circumstance, the regulated public isn’t going to
have the time to contemplate the agency’s intention behind the vague language of the rule much
less contact the agency for clarification.

Either the Board or AWS has a standard which is not revealed to the public in the Rule, or there is
no objective standard, and the requlated public awaits the AWD’s subjective determinations, in this
instance most likely after the euthanasia has occurred.

Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous
pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee
Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, s. 9.)

William W. Peaslee

Commission Counsel
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02 NCAC 52J .0104 DEFINITIONS (with proposed revisions.)

(2) “Adequate” means a condition which, when met, does not jeopardize an animal’s comfort, safety,
or health. Adequate veterinary care means provision of veterinary care sufficient to address relief of
pain and/or suffering experienced by the animal and sufficient to address the medical condition.

William W. Peaslee
Commission Counsel
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02 NCAC 527 .0702 is readopted with changes as published in 36:12 NCR 1017 as follows:

02 NCAC 527 .0702 GUNSHOT OR OTHER METHODS
Under extraordinary circumstances and-sitaations-which-eccuroffsite from-the-shelter;-a shelter employee adequately

trained in the euthanasia method for that species may use gunshot or other extreme method of euthanasia as set forth

in the American Veterinary Medical_Association Asseeiation,—and/or Humane Society of the United States er
American-Humane Asseciation-Guidelines-incorporated by reference in 02 NCAC 52J .0401.

History Note: Authority G.S. 194-24;
Eff. March 23, 2009,
Readopted Eff. September 1, 2022.

1 of1 47



RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Board of Agriculture
RULE CITATION: 02 NCAC 52J .0704
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

In 02 NCAC 52J .0702, which is also subject to a staff opinion recommending objection, a shelter
employee “adequately trained in the euthanasia method for the species” ‘may” use extreme
methods of euthanasia under “extraordinary circumstances” which is a term defined in 02 NCAC

524 .0701.

This Rule .0704 adds the requirement that the employee must have training “in the euthanasia
method for that species that was used (emphasis added) during the extraordinary circumstances.”

The implication is that the training was necessary prior to the euthanasia performed during the extra
ordinary circumstance, however it could be read that the training was required after the event,
unless the employee was also a Certified Euthanasia Technician.

The agency was unresponsive to a Request for Changes in which staff inquired about the type of
training and the criteria by which the agency would make its determination whether an employee
was “trained”; however the agency added “during the extraordinary circumstance” as a modifier of
the training required.

This addition did not resolve any ambiguity. The type and amount of training required remain
unclear. For example, as revised, the non-CET employee who employed a gunshot to euthanize
the animal would require some sort of firearms training.

William W. Peaslee
Commission Counsel
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The regulated public would be left to either guess what “training” was necessary. Would a 5 minute
Youtube video suffice? Further, the Board’s Rule provides no guidance to the employees of the

regulator.

Either the Board or AWS has a standard of the training required which is not revealed to the public
in the Rule, or there is no objective standard and the regulated public awaits the AWD’s subjective
determinations . This of course opens the door to caprice and inequity.

It appears to staff that the Board should be able to qualify the training it believes is “adequate”.
Staff recommends objection to the above-referenced rule as the Rule is not clear and unambiguous

pursuant to G.S. 150B-21.9(a)(2).

William W. Peaslee

Commission Counsel
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229, 5. 9.)

William W. Peaslee
Commission Counsel
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02 NCAC 52J .0704 is readopted with changes as published in 36:12 NCR 1017 as follows:

02 NCAC 527 .0704 TECHNICIAN NOT REQUIRED
If an extraordinary circumstance er—sitaation—occurs and euthanasia is necessary, the persen—shelter employee
performing the euthanasia is not required to be a Certified Euthanasia Technician at a certified faelit=facility so long

as the shelter employee is adequately trained in the euthanasia method for that species that was used [in—the

situation:|during the extraordinary circumstances.

History Note: Authority G.S. 194-24;
Eff. March 23, 2009,
Readopted Eff. September 1, 2022.
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	Board of Agriculture Staff Opinion Auguts 2022 02 NCAC 52 J .0205
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0205
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	X Lack of statutory authority
	Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0205
	02 NCAC 52J .0205 is readopted with changes as published in 36:12 NCR 1007-1008 as follows:
	02 NCAC 52J .0205 FEEDING
	(a)  AdultDogsdogs and cats and puppies and kittens older than six months shall be fed at least once each 24-hour periodperiod. except as otherwise might be required to provide adequate veterinary care. Food shall be commercially prepared food which c...
	(b) Puppies and kittens less than six months of age shall be fed at least twice in each 24-hour period. An eight-hour interval between feedings is required if only two feedings are offered in a 24-hour period.
	(c) Should a veterinarian prescribe a feeding regime different from the ones described in Paragraphs (a) and (b) of this section for a specific animal, documentation of such veterinary care is required and shall include:
	(1) the original veterinary directive signed by the veterinarian issuing it;
	(2) the printed name of the veterinarian;
	(3) the reason for the restriction;
	(4) the specific feeding directions;
	(5) the origination and review dates of the directive;
	(6) the facility shall have the veterinarian review and renew the directive every 30 days until it is no longer required;
	(7) the date of the cessation of the directive; and
	(8) documentation by the facility of each feeding as prescribed by the veterinarian.
	(d) Food shall be commercially prepared food which complies with laws applicable to animal feed or the food shall be provided by the owner.
	(e) The food shall be free from contamination, wholesome, palatable, and of sufficient quality and quantity appropriate of the given size, age, and condition of an animal to meet the daily requirements for nutritional value.
	(b)(f) Food receptacles shall be accessible to all dogs or cats and shall be located so as to minimize contamination by waste.
	(g) For every adult animal, there mustshall be at least one food receptacle offered. When multiple animals are housed together, caretakers shall observe each animal feeding to ensure that [animals have sufficient access to food.]each animal receives a...
	(h) Food receptacles shall be durable and shall be kept clean and sanitized.
	(i) Uneaten food within food receptacles [must]shall be discarded [after]within 24 hours or sooner if spoiled or contaminated.
	(j) Damaged food receptacles shall be replaced. Disposable food receptacles may be used but mustshall be discarded after each feeding.
	(c)(k) Food and water receptacles in outdoor facilities shall be protected from the elements.


	Board of Agriculture Staff Opinion Auguts 2022 02 NCAC 52 J .0208
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0208
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0208
	02 NCAC 52J .0208 is readopted with changes as published in 36:12 NCR 1009 as follows:
	02 NCAC 52J .0208 EMPLOYEES
	AAn sufficientadequate number of employees shall be utilized to adequately[sufficiently] care for the animals in the facility and maintain the prescribed level of husbandry practices set forth in this Rule.Subchapter 52J. Such practices shall be perfo...


	Board of Agriculture Staff Opinion Auguts 2022 02 NCAC 52J .0301
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0301
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	X Lack of statutory authority
	Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0301
	02 NCAC 52J .0301 is readopted with changes as published in 36:12 NCR 1011 as follows:
	SECTION .0300 - TRANSPORTATION STANDARDS
	02 NCAC 52J .0301 VEHICLES
	(a) Vehicles used in transporting dogs and cats shall be mechanically sound and equipped to provide fresh air to all animals transported. transported without harmful drafts.
	(b) The animal cargo space shall be constructed and maintained so as to prevent engine exhaust fumes from getting to the animals. entering the animal holding area.
	(c) The interior of the animal cargo holding space shall be kept clean. properly cleaned after the transport of each animal. [It shall be sanitized daily or between shipments of animals if more than 1 shipment occurs in a 24-hour period.] It shall be ...



	Board of Agriculture Staff Opinion August 2022 02 NCAC 52 J .0201
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0201
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0201
	02 NCAC 52J .0201 is readopted with changes as published in 36:12 NCR 1004-1005 as follows:
	SECTION .0200 - FACILITIES AND OPERATING STANDARDS
	02 NCAC 52J .0201 GENERAL
	(a) Housing facilities for dogs and cats shall be structurally sound and maintained in good repair to protect the animals from injury, contain the animals and restrict the entrance of other animals and people.
	(b) All light fixtures and electrical outlets in animal areas shall be [safe and ]in compliance with the State Building Code. Electrical appliances, light fixtures, electrical outlets, and electrical cords shall be located or protected in such a way t...
	(c) Facilities shall have reliable and safeadequate electric power as necessary to comply with the Animal Welfare Act.
	(d)  Supplies of food and bedding shall be stored in facilities which adequately protect such supplies against infestation or contamination by vermin and insects.  All open bags of food shall be stored in airtight containers with lids.  Refrigeration ...
	(1) food and bedding shall be stored in cabinets and/or sealed containers which adequately protect such  supplies against infestation or contamination by vermin and insects;
	(2) all open bags of food and edible treats shall be stored in airtight containers with lids;
	(3) refrigeration shall be provided for supplies of perishable food including opened cans of food;
	(4) clean bedding and laundry shall be: stored in cabinets and/or sealed containers; stored  separately
	from soiled laundry and materials; and stored separately from general housing areas for animals; and
	(5) in areas housing animals being observed or treated for contagious disease, bedding shall only be stored in sealed cabinets if that clean laundry is dedicated solely for the use for those specific animals.
	(e) The facility shall provideProvisions shall be made for the daily removal and disposal of animal and food waste, soiled bedding and debris from the housing facility in accordance with local ordinances, to assure the facility will be maintained in a...
	(f) Hot and cold running, potable water must be available. Facilities such as washroom, basin or sink shall be provided to maintain cleanliness among animal caretakers, animals, and animal food and water receptacles.
	(g) Each facility shall have the ability to confirm ambient temperature.[temperature, a]temperature. A functional room thermometer shall be present in each separate area of indoor enclosures, common areas and exercise areas.
	(h) A separate five-foot tall perimeter fence is required if any animals animal(s) has or have unsupervised access to an outdoor primary enclosure, common area, and/or including unsupervised exercise areas. Supervision of animals is required for any a...
	(i) An adequate drainage system must be provided for the housing facility.
	(j) All areas of a facility are subject to review or inspection by North Carolina Department of Agriculture and Consumer Services (‘NCDA&CS’) employees during normal business hours (8:00 a.m. through 5:30 p.m. Monday through Friday).
	(k) All animals in a facility are subject to the requirements of the Animal Welfare Act, regardless of ownership.
	(l) A licensee or registrant shall comply with all federal, state and local laws, rules and ordinances relating to or affecting the welfare of dogs and cats in its facility.
	(m) A licensee or registrant and all agents of the facility shall cooperate [fully and truthfully ]and be truthful with NCDA&CS employees during all phases of inspection or investigations.[inspections, reviews and/or investigations.]
	(n) Neither an applicant for a license or registration nor a licensee or registrant or any agent of a facility may [interfere with, threaten, abuse (including verbally abuse), or harass]abuse, harass, delay or obstruct any inspector, or [state]State o...
	(m)(o) No dog or cat shall be in a window display except during business hours and then only in compliance with standards set forth in this Section.
	(p) Battery operated or electrical behavioral control devices, such as shock collars, shock prods, or electrical fences, as well as pinch-collars and prong-collars, may only be used on an animal in a boarding kennel with the specific written consent o...
	(q) All facilities shall be equipped with an operational smoke alarm and carbon monoxide alarm and shall have a means of fire suppression, such as functional fire extinguishers or a sprinkler system on the premises.
	(r) All licensed and registered facilities must develop and maintain a plan of action for the continuity of care and/or evacuation of animals in the event of a natural or manmade disaster.



	Board of Agriculture Staff Opinion August 2022 02 NCAC 52 J .0408
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0408
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0408
	02 NCAC 52J .0408 is readopted with changes as published in 36:12 NCR 1014 as follows:
	02 NCAC 52J .0408 TRAINERS
	(a) Certified Euthanasia Technician training shall be provided by the Animal Welfare SectionSection, or by companies or individuals meeting the following criteria:
	(b) Information taught shall conform to this Section and the guidelines set forth by the American Veterinary Medical Association Association, Guidelines on Euthanasia and/or the Humane Society of the United[ States.]State Euthanasia Reference Manual i...
	(c) Trainers shall disclose to their students and the Animal Welfare Section any affiliations with suppliers of equipment or supplies used in euthanasia.
	(d) The Animal Welfare Section may make unannounced audit of instruction and testing by trainers.
	(e) Prior to providing euthanasia training leading to certification as a Euthanasia Technician, the person or company shall obtain approvalsubmit an application for approval before each class for its training program from the Animal Welfare Section.
	(f) Trainers shall return to the Animal Welfare Section office copies of the written tests, notification of results for the written examinations and notification of results for the practical examinations within 10 days of the date of the tests.  These...


	Board of Agriculture Staff Opinion August 2022 02 NCAC 52 J .0417
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0417
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0417
	02 NCAC 52J .0417 is readopted with changes as published in 36:12 NCR 1015 as follows:
	02 NCAC 52J .0417 CERTIFICATION RENEWAL
	(a) Certifications may be renewed every five years provided that:
	(b) The applicant shall submit an application for certification renewal to the Animal Welfare Section.  The application shall be on a form created by the Animal Welfare Sectioncan be obtained by calling the Animal Welfare Section (‘AWS’) office at (91...
	(c) The contents of the application shall include the following:
	(1) the name, phone number, email address, and mailing address for the applicant;
	(2) the name, registration number, and address of the shelter employing the applicant;
	(3) a checkbox to be filled in if the applicant has been convicted of a criminal offense as defined in the 02 NCAC 52J .0401(6); and
	(4) a notarized signature of the applicant.


	Board of Agriculture Staff Opinion August 2022 02 NCAC 52 J .0418
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0418
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0418
	02 NCAC 52J .0418 is readopted with changes as published in 36:12 NCR 1015-1016 as follows:
	02 NCAC 52J .0418 DUTIES
	A Certified Euthanasia Technician may shall:


	Board of Agriculture Staff Opinion August 2022 02 NCAC 52 J .0419
	AGENCY: North Carolina Board of Agriculture
	RULE CITATION:  02 NCAC 52J .0419
	RECOMMENDED ACTION:
	Approve, but note staff’s comment
	X Object, based on:
	Lack of statutory authority
	X Unclear or ambiguous
	Unnecessary
	Failure to comply with the APA
	Extend the period of review
	COMMENT:

	02 NCAC 52J .0419
	02 NCAC 52J .0419 is readopted with changes as published in 36:12 NCR 1016 as follows:
	02 NCAC 52J .0419 GROUNDS FOR DISCIPLINE - CERTIFIED EUTHANASIA TECHNICIANS
	The Department may refuse to issue, renew, or reinstate the certification of a Euthanasia Technician, or may deny, revoke, suspend, sanction, or place on probation, impose other forms of discipline,discipline upon any Certified Euthanasia Technician f...
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	02 NCAC 52J .0702 is readopted with changes as published in 36:12 NCR 1017 as follows:
	02 NCAC 52J .0702 GUNSHOT OR OTHER METHODS
	Under extraordinary circumstances and situations which occur offsite from the shelter, a shelter employee adequately trained in the euthanasia method for that species may use gunshot or other extreme method of euthanasia as set forth in the American V...
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