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Burgos, Alexander N

Subject: FW: Office of Fire Marshall Temporary Rule-February 2025 RRC Meeting
Attachments: 11 NCAC 05A 1001 Response to Requests for Changes.docx; 11 NCAC 05A 1001.docx

From: Heuser, Kyle <kyle.heuser@ncdoi.gov>

Sent: Thursday, February 13, 2025 12:37 PM

To: Wiggs, Travis C <travis.wiggs@oah.nc.gov>

Cc: Burgos, Alexander N <alexander.burgos@oah.nc.gov>; Starling, Joseph <joseph.starling@ncdoi.gov>
Subject: RE: Office of Fire Marshall Temporary Rule-February 2025 RRC Meeting

Travis,

Please find attached the Office of the State Fire Marshal’s response to your requests for changes, together with a
copy of the rule. Please let me know if you have any questions or additional requests.

Thanks,
Kyle

Kyle Heuser
Assistant General Counsel

North Carolina

Office of State Fire Marshal
1202 Mail Service Center
Raleigh, NC 27699-1202
919.647.0100




REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10

AGENCY: Office of State Fire Marshal
RULE CITATION: 11 NCAC 05A .1001 (Temporary)
DEADLINE FOR RECEIPT: February 20, 2025

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

Form 0500 cites the authority and reason for the temporary rule as Section 1F.4 of
S.L. 2024-57. Section 1F.4(c) says, “This section expires on March 1, 2025.” How can
this temporary rule become effective March 1, 2025 if the authority for the rule expires
on the same date?

Section 1F.4.(a) of S.L.. 2024-57 grants the Office of the State Fire Marshal (OSFM) the
authority to “adopt rules ... that relate to the placement, construction, installation, and
connection of temporary manufactured and modular dwellings.” See S.L. 2024-57, § 1F.4.(a
(emphasis added). Section 1F.4.(a) similarly grants OSFM the authority to “adopt rules to
ensure that any person that places, constructs, installs, and connects a temporary
manufactured and modular dwelling meets the manufacturer’s installation instructions and

applicable provisions of the North Carolina State Building Code and the State of North
Carolina Regulations for Manufactured Homes.” Id. (emphasis added).

The expiration of Section 1F.4 of S.L.. 2024-57 on March 1, 2025, pursuant to Section 1F.4.(c)
of the session law, is not relevant to the current procedural step of the rulemaking process.
There is no provision in Section 1F.4 of S.L.. 2024-57 that requires review of a rule adopted
pursuant to that section by the Rules Review Commission or entry of such a rule into the
North Carolina Administrative Code prior to the expiration of OSFM’s statutory authority to
adopt the rule. See S.L. 2024-57, § 1F.4. Nor is there any provision that imposes an
expiration date for rules adopted pursuant to Section 1F.4. Imposing such requirements now

would be contrary to both the plain meaning of Section 1F.4 of S.I.. 2024-57 and its clear
legislative intent. Id.

Pursuant to Section 1F.4.(c) of S.L.. 2024-57, OSFM’s authority to adopt rules described in
Section 1F.4.(a) of S.L. 2024-57 expires on March 1, 2025. OSFM already complied with this
deadline and exercised all authority required to promulgate the rule when it finally adopted

11 NCAC 05A .1001 under temporary rulemaking procedures on February 7,

2025. Consequently, according to the plain meaning of Section 1F.4 of S.1.. 2024-57, Section
1F.4.(c)’s expiration date provision would prevent OSFM from adopting the rules described

Travis Wiggs
Commission Counsel
Date submitted to agency: 2/10/25



therein after March 1, 2025, but does not prevent the entry of rules into the North Carolina
Administrative Code properly adopted by OSFM before the statutorily prescribed deadline.

Moreover, there is clear legislative intent supporting the interpretation that Section 1F.4.(c)’s
expiration provision does not prevent promulgation of a rule adopted by OSFM prior to March
1, 2025 with an effective date March 1, 2025, or even a date thereafter. The General
Assembly has enacted session laws that impose express expiration dates for rules adopted
pursuant to the rulemaking authority granted therein, even with respect to the same natural
disaster (Hurricane Helene) that led to the enactment of Section 1F.4 of S.L.. 2024-57. For
example, Section 4E.1.(e) of S.I.. 2024-53 provides that, “[n]Jotwithstanding G.S. 150B-
21.1A(d), an emergency rule adopted pursuant to this section shall expire March 1,
2025.” See S.L. 2024-53, § 4E.1.(e). Section 4E.1.(f) of the same session law provides that the
preceding subsections granting emergency rulemaking authority to various agencies also
expire March 1, 2025. Id. at § 4E.1.(f). Therefore, the General Assembly has shown that it
will expressly provide an expiration date for rules adopted pursuant to session laws granting
specific rulemaking authority when it intends for such rules to expire by a certain date. The
inclusion of both (1) an expiration date for the rules adopted pursuant to Section 4E.1 of S.L.
2024-53 and (2) an expiration date for the authority to adopt the rules described therein
shows that that the General Assembly understands the difference between an expiration of
the authority to adopt rules and the expiration of the rules themselves. In contrast, the
General Assembly provided no such expiration date in Section 1F.4 of S.L.. 2024-57, and

instead opted to only impose a deadline by which OSFM’s authority to adopt the rules
described therein expires. Consequently, the Rules Review Commission may review 11
NCAC 05A .1001 at its regularly scheduled February 2025 meeting and, if the Commission

approves the rule, direct Office of Administrative Hearings staff to enter the rule into the
North Carolina Administrative Code with an effective date of March 1, 2025.

In (a) lines 9-10, I don’t see where “the State of North Carolina Regulations for
Manufactured Homes,” was published in the Notice of Text. Does this omission
constitute a substantial change under 150B-21.2(g)?

No, this omission does not constitute a substantial change under G.S. § 150B-21.2(g).
Pursuant to G.S. § 150B-21.2, a rule differs substantially if it (1) affects the interest of persons
that, based on the proposed text of the rule published in the North Carolina register, could
not reasonably have determined that the rule would affect their interests; (2) addresses a
subject matter or an issue that is not addressed in the proposed text of the rule; or (3)
produces an effect that could not reasonably have been expected based on the proposed text
of the rule.

Here, the words “State of North Carolina Regulations for Manufactured Homes” were added
to Paragraph (a) in lines 9-10 to clarify the intent of the rule and make clear that those
regulations are applicable to the installation of the transportable temporary housing units
(“TTHUS”) owned by the Federal Emergency Management Agency (‘“FEMA”). The proposed
text of the rule that was published in the register already had the same effect as the revised
language because the State of North Carolina Regulations for Manufactured Homes is
applicable to the installation of the FEMA TTHUs that are the subject of the rule whether or
not those regulations are identified in the text of the rule.

Travis Wiggs
Commission Counsel
Date submitted to agency: 2/10/25















Burgos, Alexander N

Subject: FW: Temporary Rule 11 NCAC 05A .1001

From: Heuser, Kyle <kyle.heuser@ncdoi.gov>

Sent: Monday, February 10, 2025 1:59 PM

To: Wiggs, Travis C <travis.wiggs@oah.nc.gov>

Cc: Starling, Joseph <joseph.starling@ncdoi.gov>; Burgos, Alexander N <alexander.burgos@oah.nc.gov>
Subject: RE: Temporary Rule 11 NCAC 05A .1001

Travis,

Thanks for speaking with me about this issue this morning. Please find below the Office of the State Fire Marshal’s
(OSFM) response to your inquiry, which | will also include in our response to your requests for changes that you
sent over this afternoon.

OSFM relies on both the general rulemaking authority granted to it pursuant to G.S. 58-78A-2 and the specific
rulemaking authority granted to it pursuant to Section 1F.4 of S.L. 2024-57 to promulgate temporary rule 11 NCAC
05A .1001. Section 1F.4.(a) of S.L. 2024-57 grants OSFM the authority to “adopt rules ... that relate to the
placement, construction, installation, and connection of temporary manufactured and modular dwellings.” See
S.L. 2024-57, s. 1F.4.(a) (emphasis added). Section 1F.4.(a) similarly grants OSFM the authority to “adopt rules to
ensure that any person that places, constructs, installs, and connects a temporary manufactured and modular
dwelling meets the manufacturer’s installation instructions and applicable provisions of the North Carolina State
Building Code and the State of North Carolina Regulations for Manufactured Homes.” /d. (emphasis added).

The expiration of Section 1F.4 of S.L. 2024-57 on March 1, 2025, pursuant to Section 1F.4.(c) of the session law, is
not relevant to the current procedural step of the rulemaking process. There is no provision in Section 1F.4 of S.L.
2024-57 that requires review of a rule adopted pursuant to that section by the Rules Review Commission or entry
of such a rule into the North Carolina Administrative Code prior to the expiration of OSFM’s statutory authority to
adopt the rule. See S.L. 2024-57, s. 1F.4. Nor is there any provision that imposes an expiration date for rules
adopted pursuant to Section 1F.4. Imposing such requirements now would be contrary to both the plain meaning
of Section 1F.4 of S.L. 2024-57 and its clear legislative intent. /d.

Pursuant to Section 1F.4.(c) of S.L. 2024-57, OSFM’s authority to adopt rules described in Section 1F.4.(a) of S.L.
2024-57 expires on March 1, 2025. OSFM already complied with this deadline and exercised all authority required
to promulgate the rule when it finally adopted 11 NCAC 05A .1001 under temporary rulemaking procedures on
February 7, 2025. Consequently, according to the plain meaning of Section 1F.4 of S.L. 2024-57, Section 1F.4.(c)’s
expiration date provision would prevent OSFM from adopting the rules described therein after March 1, 2025, but
does not prevent the entry of rules into the North Carolina Administrative Code properly adopted by OSFM before
the statutorily prescribed deadline.

Moreover, there is clear legislative intent supporting the interpretation that Section 1F.4.(c)’s expiration provision
does not prevent promulgation of a rule adopted by OSFM prior to March 1, 2025 with an effective date March 1,
2025, or even a date thereafter. First, the General Assembly has enacted session laws that impose express
expiration dates for rules adopted pursuant to the rulemaking authority granted therein, even with respect to the
same natural disaster (Hurricane Helene) that led to the enactment of Section 1F.4 of S.L. 2024-57. For example,
Section 4E.1.(e) of S.L. 2024-53 provides that, “[n]otwithstanding G.S. 150B-21.1A(d), an emergency rule adopted
pursuant to this section shall expire March 1, 2025.” See S.L. 2024-53, s. 4E.1.(e). Section 4E.1.(f) of the same
session law provides that the preceding subsections granting emergency rulemaking authority to various agencies
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also expire March 1, 2025. Id. at s. 4E.1.(f). Therefore, the General Assembly has shown that it will expressly
provide an expiration date for rules adopted pursuant to session laws granting specific rulemaking authority when
it intends for such rules to expire by a certain date. The inclusion of both (1) an expiration date for the rules
adopted pursuant to Section 4E.1 of S.L. 2024-53 and (2) an expiration date for the authority to adopt the rules
described therein shows that that the General Assembly understands the difference between an expiration of the
authority to adopt rules and the expiration of the rules themselves. In contrast, the General Assembly provided no
such expiration date in Section 1F.4 of S.L. 2024-57, and instead opted to only impose a deadline by which OSFM’s
authority to adopt the rules described therein expires. Consequently, the Rules Review Commission may review
11 NCAC 05A .1001 at its regularly scheduled February 2025 meeting and, if the Commission approves the rule,
direct Office of Administrative Hearings staff to enter the rule into the North Carolina Administrative Code with an
effective date of March 1, 2025.

Please let me know if you have any questions or would appreciate presentation of additional authority supporting
OSFM'’s position on your inquiry. As | mentioned above, we will include this argument in response to your requests
for changes and will submit our response to your requests as promptly as possible.

Thanks,
Kyle

Kyle Heuser
Assistant General Counsel

North Carolina

Office of State Fire Marshal
1202 Mail Service Center
Raleigh, NC 27699-1202
919.647.0100



From: Wiggs, Travis C

To: Heuser, Kyle

Cc: Burgos, Alexander N

Subject: Office of Fire Marshall Temporary Rule-February 2025 RRC Meeting
Date: Monday, February 10, 2025 12:35:55 PM

Attachments: 2 2025 Office of Fire Marshall Temp Rule Request for Changes .docx

Good afternoon,

I’m the attorney who reviewed the temporary rule submitted by the Office of the State Fire
Marshall for the February 2025 RRC meeting. The RRC will formally review this Rule at its
meeting on Thursday, February 27, 2025, at 10:00 a.m. The meeting will be a hybrid of in-
person and WebEx attendance, and an evite should be sent to you as we get close to the
meeting. If there are any other representatives from your agency who want to attend virtually,
please let me know prior to the meeting, and we will get evites out to them as well.

Attached is the Request for Changes Pursuant to G.S. 150B-21.10. Please submit the revised
rule and answers to me via email, no later than 5 p.m. on February 20, 2025. Let me know if
you have any questions.

Thank you.

Travis C. Wiggs

Rules Review Commission Counsel
Office of Administrative Hearings
Telephone: 984-236-1929

Email: travis.wiggs@oah.nc.gov

Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third
parties by an authorized state official.
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Request for Changes Pursuant to

N.C. Gen. Stat. § 150B-21.10



Staff reviewed these Rules to ensure that each Rule is within the agency’s statutory authority, reasonably necessary, clear and unambiguous, and adopted in accordance with Part 2 of the North Carolina Administrative Procedure Act.  Following review, staff has issued this document that may request changes pursuant to G.S. 150B-21.10 from your agency or ask clarifying questions.  



The imposition of a question implies that the rule as written is unclear or there is some ambiguity.  If the request includes questions and you do not understand the question, please contact the reviewing attorney to discuss.  Failure to respond may result in a staff opinion recommending objection.   



Staff may suggest the agency “consider” an idea or language in this document.  This is in no way a formal request that the agency adopt the idea or language but rather is offered merely for consideration which the agency may find preferable and clarifying.  



To properly submit rewritten rules, please refer to the following Rules in the NC Administrative Code:



· Rule 26 NCAC 02C .0108 – The Rule addresses general formatting.

· Rule 26 NCAC 02C .0404 – The Rule addresses changing the introductory statement.

· Rule 26 NCAC 02C .0405 – The Rule addresses properly formatting changes made after publication in the NC Register.





Note the following general instructions:



1. You must submit the revised rule via email to oah.rules@oah.nc.gov.  The electronic copy must be saved as the official rule name  (XX NCAC XXXX).

2. For rules longer than one page, insert a page number.

3. Use line numbers; if the rule spans more than one page, have the line numbers reset at one for each page.

4. Do not use track changes. Make all changes using manual strikethroughs, underlines and highlighting.

5. You cannot change just one part of a word.  For example:

· Wrong:  “aAssociation”

· Right: “association Association”

6. Treat punctuation as part of a word.  For example:

· Wrong:  “day,; and”

· Right: “day, day; and”

7. Formatting instructions and examples may be found at: www.ncoah.com/rules/examples.html



If you have any questions regarding proper formatting of edits after reviewing the rules and examples, please contact the reviewing attorney.


REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10



AGENCY:	Office of State Fire Marshall



RULE CITATION:	11 NCAC 05A .1001 (Temporary)



DEADLINE FOR RECEIPT:	February 20, 2025



PLEASE NOTE: This request may extend to several pages.  Please be sure you have reached the end of the document.



The Rules Review Commission staff has completed its review of this Rule prior to the Commission's next meeting.  The Commission has not yet reviewed this Rule and therefore there has not been a determination as to whether the Rule will be approved.  You may email the reviewing attorney to inquire concerning the staff recommendation.



In reviewing this Rule, the staff recommends the following changes be made:



Form 0500 cites the authority and reason for the temporary rule as Section 1F.4 of S.L. 2024-57.  Section 1F.4(c) says, “This section expires on March 1, 2025.”  How can this temporary rule become effective March 1, 2025 if the authority for the rule expires on the same date?  



In (a) lines 9-10, I don’t see where “the State of North Carolina Regulations for Manufactured Homes,” was published in the Notice of Text.  Does this omission constitute a substantial change under 150B-21.2(g)?



In line 10 and elsewhere throughout the Rule, I assume “may” is used permissively to provide discretion to those practically using this Rule in the field.  Is this Rule intended to allow the “alternative methods” listed to be used in combination with one another, if necessary?



In (a)(2), line 13, what is a “compaction test” and how is it “provided”?  Who provides the compaction test?



Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road, Raleigh, North Carolina 27609.



Travis Wiggs

Commission Counsel

Date submitted to agency:  2/10/25


Burgos, Alexander N

From: Heuser, Kyle

Sent: Friday, February 7, 2025 1:53 PM

To: Rules, Oah

Cc: McGhee, Dana; Burgos, Alexander N; Taylor, Brian T; Starling, Joseph; Roegner, Rob;
Roegner, Heather M

Subject: 11 NCAC 05A .1001 - Temporary Rule Submission

Attachments: 11 NCAC 05A 1001.docx; Form 0500 (11 NCAC 05A 1001) (signed).pdf

Good afternoon, Rules Division:

Please find attached (1) a copy of Rule 11 NCAC 05A .1001, which was adopted today by the State Fire Marshal;
and (2) the related Form 0500. Please let me know if you require anything else from the Office of the State Fire
Marshal to place the rule on the Commission’s February meeting agenda.

Thanks,
Kyle

Kyle Heuser
Assistant General Counsel

North Carolina

Office of State Fire Marshal
1202 Mail Service Center
Raleigh, NC 27699-1202
919.647.0100



Burgos, Alexander N

From: Wiggs, Travis C

Sent: Friday, February 7, 2025 4:12 PM
To: Heuser, Kyle; Starling, Joseph

Cc: Burgos, Alexander N

Subject: Temporary Rule 11 NCAC 05A .1001
Kyle,

Good afternoon. I’'ve been given temporary rule 11 NCAC 05A .1001 to review for consideration at the February
26" meeting. Form 0500 cites the authority and reason for the temporary rule as Section 1F.4 of S.L. 2024-

57. Section 1F.4(c) says, “This section expires on March 1, 2025.” How can this temporary rule become effective
March 1, 2025 if the authority for the rule expires on the same date? Is your agency relying solely on G.S. 58-78A-2
as authority to promulgate this rule?

Thanks and have a great weekend.

Travis C. Wiggs

Rules Review Commission Counsel
Office of Administrative Hearings
Telephone: 984-236-1929

Email: travis.wiggs@oah.nc.gov

From: Wiggs, Travis C

Sent: Tuesday, January 28, 2025 1:30 PM

To: Heuser, Kyle <kyle.heuser@ncdoi.gov>; Liebman, Brian R <brian.liebman@oah.nc.gov>
Subject: RE: Question re Timing for Submission of Temporary Rule

Kyle,

Thank you for the email. G.S. 150B-21.1(b) says the RRC must review the temporary “within 15 business days of
receiving”, so please don’t submit the rule to OAH before February 7, 2025.

Thanks,

Travis C. Wiggs

Rules Review Commission Counsel
Office of Administrative Hearings
Telephone: 984-236-1929

Email: travis.wiggs@oah.nc.gov

From: Heuser, Kyle <kyle.heuser@ncdoi.gov>

Sent: Tuesday, January 28, 2025 11:01 AM

To: Wiggs, Travis C <travis.wiggs@oah.nc.gov>; Liebman, Brian R <brian.liebman@oah.nc.gov>
Subject: Question re Timing for Submission of Temporary Rule

Good morning, Brian and Travis,



A quick question for you regarding the timing of submitting a temporary rule. The public comment period for 11
NCAC 05A .1001 ends on January 31, 2025. Am | correct in understanding that it would be the Commission’s
preference that | submit the temporary rule to OAH on or after February 6, 2025 so that the 15-business day review
deadline extends to the date of the Commission’s February meeting? Thanks!

Kyle

Kyle Heuser
Assistant General Counsel

North Carolina

Office of State Fire Marshal
1202 Mail Service Center
Raleigh, NC 27699-1202
919.647.0100

Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized
state official.
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