RULES REVIEW COMMISSION
May 17, 2012
MINUTES

The Rules Review Commission met on Thursday, May 17, 2012, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were:  Addison Bell, Margaret Currin, Garth Dunklin, George Lucier, Bob Rippy, Stephanie Simpson, Ralph Walker and Faylene Whitaker.  Curtis Venable joined via Skype.

Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Molly Masich; Julie Edwards; and Tammara Chalmers.

The meeting was called to order at 10:02 a.m. with Judge Walker presiding. He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).

APPROVAL OF MINUTES
Chairman Walker asked for any discussion, comments, or corrections concerning the minutes of the April 19, 2012 meeting.  There were none and the minutes were approved as distributed.

FOLLOW-UP MATTERS
19A NCAC 02D .0531, .0532 – Department of Transportation.  The rules will be returned to the agency at its request.  No action is necessary.

25 NCAC 01J .1101 – State Personnel Commission.  The Commission approved the re-written rule submitted by the agency.

Nellie Riley addressed the Commission.

LOG OF FILINGS
Chairman Walker presided over the review of the log of permanent rules.

Gasoline and Oil Inspection Board
02 NCAC 42 .0401 was approved unanimously.

Commission for Public Health
10A NCAC 41A .0205 – The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (g), it is not clear when the State Tuberculosis Medical Director will approve a regimen other than a standard multi-day regimen.  G.S. 150B-19(6) prohibits an agency from adopting a rule that allows the agency to waive or modify a requirement set in a rule when a rule establishes specific guidelines the agency must follow in determining whether to waive or modify the requirement.

Criminal Justice Education and Training Standards Commission
Teresa Marella addressed the commission.

All rules were approved unanimously with the following exception:

12 NCAC 09E .0102 – The Commission objected to this rule based on lack of necessity.  This rule is entirely replicated in 09E .0105(a) and one of the two rules is unnecessary. Rule 09E .0102 should be repealed since there is other content in Rule 09E .0105.

Hearing Aid Dealers and Fitters Board
Catherine Jorgensen addressed the Commission.

All rules were approved unanimously with the following exception:

21 NCAC 22F .0103 - The Commission objected to Rule .0103 due to lack of authority.  There is no authority cited for Subparagraph (a)(4) for treating an audiologist who is a registered apprentice any different than any other apprentice.  G.S. 93D-14(b) exempts licensed audiologists who have a doctoral degree in Audiology from licensure requirements, but without the doctorate, an audiologist is subject to the same requirements as any other apprentice.  There is no authority cited for the first sentence in Paragraph (b).  Pursuant to G.S. 93D-5(c) with limited exceptions a person must serve a one-year apprenticeship as a prerequisite for a license.  The 250-hour exception (arguably) only applies to licensed audiologists who have undergone supervision in another state.  There is no authority cited for any exception for a person with a master's degree in audiology.

21 NCAC 22F .0114 - The Commission objected to Rule .0114 based on lack of authority.  There is no authority cited for the exception for Audiologists in the first sentence.

These objections apply to existing language in the rules.

Real Estate Commission
21 NCAC 58A .0114 was approved unanimously. 

Commissioner Dunklin recused himself and did not participate in any discussion or vote concerning this rule because he practices before the Real Estate Commission.

OTHER BUSINESS
The Commission discussed the possibility of adding a sunset requirement for rules in the Administrative Procedure Act.  Staff was directed to send a letter to the Speaker of the House of Representatives and President Pro-Tempore of the Senate containing suggestions from the Commission about proposed legislative changes the Commission considers helpful.  The letter and suggested language for a sunset provision are attached to the minutes.

The Commission also briefly discussed proposed legislation establishing an expedited rulemaking procedure for Department of Revenue rules dealing with forced combinations and the Regulatory Reform Act of 2012 along with suggested amendments from the Office of Administrative Hearings.

The meeting adjourned at 12:24 p.m.

The next scheduled meeting of the Commission is Wednesday, June 20 at 10:00 a.m.

Respectfully Submitted,

________________________________
   Julie Edwards
Editorial Assistant

Minutes approved by the Rules Review Commission.

_________________________________
Judge Ralph A. Walker/Chair
_________________________________
		Date
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STATE OF NORTH CAROLINA
OFFICE OF ADMINISTRATIVE HEARINGS

Mailing address: Street address:
6714 Mail Service Center 1711 New Hope Church Rd
Raleigh, NC 27699-6714 Raleigh, NC 27609-6285
Senator Phil Berger Representative Thom Tillis
President Pro-Tempore Speaker of the House of Representatives
NC Senate NC House of Representatives
16 W. Jones Street, Room 2008 16 W. Jones Street, Room 2304
Raleigh, NC 27601-2808 Raleigh, NC 27601-1096

Dear President Pro-Tempore Berger and Speaker Tillis,

You recently asked Commissioner Addison Bell and other members of the Rules Review
Commission (RRC) to submit any suggestions they had concerning legislation involving the
Rules Review Commission and the Administrative Procedure Act (APA) and the rulemaking
process.

They would like to specifically recommend for your consideration the establishment of a sunset
provision for all rules. We have attached the draft of such a proposal that would require agencies
to review their rules at least every ten years for obsolete, invalid, unnecessary or changed
provisions and repeal or amend them as required. It is the opinion of the RRC that among the
23,000+ rules in the administrative code there are many, many rules that would meet those
standards. It would also give the‘public an opportunity to call their legislators® attention to rules
that met those conditions or were unnecessarily oppressive or burdensome.

RRC Chairman, the Honorable Ralph Walker, notes that such a law would significantly benefit
the public by ensuring that rules are up-to-date. This would perhaps also result in savings to the
public by having rules and enforcement using the latest technologies and controls, which is
almost always less costly.

Our commissioners wish for us to express some other concerns as well. One of their desires is to
be able to refer back to the legislature in some sort of systematic or formal way rules that they
feel obligated to approve, based on the limited statutory scope of their review, but rules that they
believe should come under additional legislative scrutiny. The commissioners are also concerned
about the additional costs of rules and whether these additional costs are receiving adequate
review and acknowledgement by the Office of State Budget and Management.

While the commissioners believe that it is necessary for a regular review of an agency’s entire
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body of rules, and they would not like to see numerous exceptions to this review, they would also
be open to finding some workable system for limiting an agency’s obligations under this sunset
provision. They would not be opposed to some reasonable way of allowing an agency to propose
some alternative review or some exemption to the review. Although they do not have any specific
limiting language in mind at this time, if an agency could show good cause perhaps they should
be allowed some limited exemption to the periodic review and sunset process.

If you have any questions, problems or concerns please contact any of the members of the RRC
or our staff. Our contact information is attached as well as the proposal.

Sincerely,

;oseph J DeLuca Robert A Bryan
Commission Counsel Commission Counsel
919-431-3081 919-431-3079

Joe.deluca@Oah.nc.gov Bobby.bryan@Oah.nc.gov
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AN ACT TO ESTABLISH AN EXPIRATION DATE FOR RULES.
The General Assembly enacts:

SECTION 1. G.S. 150B-21.2(c) reads as rewritten:
(c) Notice of Text. — A notice of the proposed text of a rule must include all of the following:
(1) The text of the proposed rite: rule unless the rule is a readoption without changes to the
existing rule proposed to keep a permanent rule from expiring.
(2) A short explanation of the reason for the proposed rule and a link to the agency's Web
site containing the information required by G.S. 150B-19.1(c).
(3) A citation to the law that gives the agency the authority to adopt the rule.
(4) The proposed effective date of the rule.
(5) The date, time, and place of any public hearing scheduled on the rule.
~ (6) Instructions on how a person may demand a public hearing on a proposed rule if the
notice does not schedule a public hearing on the proposed rule and subsection (e) of
this section requires the agency to hold a public hearing on the proposed rule when
requested to do so.
(7) The period of time during which and the person to whom written comments may be
submitted on the proposed rule.
(8) If a fiscal note has been prepared for the rule, a statement that a copy of the fiscal note
can be obtained from the agency.
(9) The procedure by which a person can object to a proposed rule and the requirements for
subjecting a proposed rule to the legislative review process.

Section 2. Article 2A of Chapter 150B of the General Statutes is amended by adding a new
section to read:

§ 150B- 21.3A. Expiration date of permanent rules.

(a) Unless readopted pursuant to the provisions in G.S. 150B-21.2 and approved by the
Commission pursuant to the provisions of Part 3 of Article 2A of this Chapter, a

permanent rule expires on the latest of:
(1)  December 31, 2015 for rules in Title 10A of the North Carolina

Administrative Code;
(2)  December 31, 2016 for rules in Title 15A of the North Carolina
Administrative Code:
(3)__December 31, 2017 for all remaining rules unless and to the extent the
agencies that adopted the rules are exempt from the rulemaking requirements in
this Article;
(4) 10 vears after its effective date or readopted effective date; or
"(5) 10 years from the effective date of the latest amendment to the rule.

(b) The Commission shall establish a timeline for the submission of rules subject to
expiration after consultation with the adopting agency.
(c) The Codifier of Rules shall annually notify agencies of rules that will expire within

the next two years.

SECTION 3. This act is effective when it becomes law.
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