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Division Director
March 7, 2014

.~ MEMORANDUM

TO: .~ Amandal. Reeder Commission Counsel
" Rules Rewew Cornnnssmn

FROM:  J. Gregory Oliey, Chair W
Commission for MH/DD/SAE

" RE:  Withdrawal of Rules 10A NCAC 27G .6702, 27H .0201-.0207
N From Rules Review Commlssmn _

Durmg its’ Februa.ry 27, 2014, meeting, the Comm1ssmn for Mental Health, Developmental
Disabilities.and Substance Abuse Services discussed the objection by the Rules Review
Comm1ssron to the proposed adoption of the aforementioned temporary rules.

Pursuant to the procedure established by N.C.G.S. §150B-21.1(b2), the Commission hereby
withdraws the followmg rules from consideration by the Rules Review Commission:

10A NCAC 27G 6702 Operations

- 10ANCAC 27H .0201, Scope

10ANCAC 27H 0202, Definitions
10A NCAC 27H .0203, Eligibility for Training
10A NCAC 27H .0204, Training and Registration
10A NCAC 27H .0205, Period of Registration
10A NCAC 27H .02006, Termination of Registration
10A NCAC 27H .0207, Duties of Forensic Evaluator

LT S S

Thank you for your consideration of our request. Please do not hesitate to contact me w1th any
questions or concerns you may have. :

c: Dave Richard
Steven E., Hairston
W, Denise Baker

www.ncdnhs.gov + www.ncdhhs.gov/mhddsas/
Tel 919-715-2780 « Fax 919-508-0973
. Location: 325 N. Salisbury St. » Albemarle Building * Raleigh, NC 27603
éﬁk'ﬁl%s Mailing Address: 3018 Mail Service Center « Raleigh, NC 27699-3018
g An Equal Opportunity / Affirmative Action Employer



From: Baker. Denise

To: Reeder, Amanda J

Subject: RE: Commission for MH/DD/SAS response to the RRC letter dated January 31, 2014
Date: Monday, February 10, 2014 11:26:55 AM

Hi Amanda —

That is correct.

Thank you,

Denise

W. Denise Baker, M.A., L.P.A., Esq.

N.C. Department of Health and Human Services

Team Leader, Division Affairs Team, Division of MH/DD/SAS
3018 Mail Service Center

Raleigh, NC 27699-3018

Phone: 919-715-2780

Fax: 919-508-0973

Email: denise.baker@dhhs.nc.gov

DMH/DD/SAS Website: http://www.ncdhhs.gov/mhddsas/

From: Reeder, Amanda J

Sent: Monday, February 10, 2014 11:09 AM

To: Baker, Denise

Cc: Reeder, Amanda J

Subject: Commission for MH/DD/SAS response to the RRC letter dated January 31, 2014

Denise,

The temporary rules that the RRC objected to on January 31, 2014 will be a follow up
matter at the Commission’s February 20, 2014 meeting. I assume that, since the
Commission for MH/DD/SAS doesn’t meet until February 27, 2014, there will not be an
official response for the RRC’s February meeting. Please respond to let me know if that is

correct. If I am not correct, please tell me when the Commission may expect the response.

Please note that the matter will remain on the Commission’s monthly agenda until the it
receives the required response pursuant to G.S. 150B-21.1(b1) or (b2).

Thank you.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S. Chapter 132 and
may be disclosed to third parties.
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STATE OF NORTH CAROLINA
OFFICE OF ADMINISTRATIVE HEARINGS

Mailing address: Street address:
6714 Mail Service Center 1711 New Hope Church Rd
Raleigh, NC 27699-6714 Raleigh, NC 27609-6285

January 31, 2014

Dr. Greg Olley, Chair
Commission for MH/DD/SAS
CB#7255 UNC-CH

Chapel Hill, NC 27599-7255

Sent via electronic mail to: greg.olley@cidd.unc.edu
Re: Rules 10A NCAC 27G .6702, 27H .0201 -.0207
Dr. Olley:

At its meeting this morning, the Rules Review Commission declined to approve the above-
captioned temporary rules in accordance with G.S. 150B-21.1(b).

The Rules Review Commission found the Commission for MH/DD/SAS did not meet the
requirements for temporary rules as set forth in G.S. 150B-21.1(a2). This is based upon the fact
that the Commission for MH/DD/SAS took six weeks after adoption of the temporary rules to file
them with the Office of Administrative Hearings for Rules Review Commission review.

In addition, the Rules Review Commission objected to Rules 10A NCAC 27H .0202, .0203,
.0204 and .0207, finding the Commission for MH/DD/SAS lacks authority to set employment
requirements for individuals and set the requirements of the evaluation report.

The Rules Review Commission further objected to Rule 10A NCAC 27H .0204 based upon
ambiguity. The Rule does not give any guidance as to what body grants the certification, the
initial training topics, that an examination will be required for the certification, the hours required
for both initial certification, and the continuing education requirements.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.1(b1) or (b2). If
you have any questions regarding the Rule Review Commission's action, please let me know.

Commission Counsel

Administration Rules Division Judges and Clerk’s Office Rules Review Civil Rights
919/431-3000 919/431-3000 Assistants 919/431-3000 Commission Division
fax:919/431-3100 fax: 919/431-3104 919/431-3000 fax: 919/431-3100 919/431-3000 919/431-3036
fax: 919/431-3100 fax: 919/431-3104  fax: 919/431-3103

An Equal Employment Opportunity Employer



cc: W. Denise Baker, Rulemaking Coordinator, DMH/DD/SAS




Amended Filing Form

TEMPORARY RULE-MAKING QAFiled January 27, 2014
FINDINGS OF NEED VOLI

|Authority G.S. 150B-21.1)

1. Rule-Mzking Agency;
Commission for MH/DD/SAS

2. Rule citation & name:
10A NCAC 27G 6702 - Operations

3. Action: L] Adoption Amendment [_] Repeal

4. Was this an Emergency Rule: | | Yes Effective date:
No

5. Provide dates for the following actions as applicable:
a. Proposed Temporary Rule submitted to QAH: Octaber 15, 2013
. Proposed Temporary Rule published on the OAH website: Octabar 21, 2013
¢. Public Hearing date: Octaber 30, 2013

d. Comment Period: October 24, 201 3-Navembet 15, 2013

e. Natice pursnant to G.S. 1508-21.1(a3)(2); October 15, 2013

f. Adoption by agency on: Navember 27, 2013

£. Proposed effective date of temporary rule [if other than effective date established by G.5. 150B- 21.1(b)
and G.8. 1508-21.3]: pegember 1, 2013

h. Rule spproved by RRC as a permanent rule:

6. Reason for Temporary Action. Attach a copy of any cited law, regulation, or docoment necessary for the review.

] A serious and unforeseen threat to the public health, safety or welfare.
The effective date of a recent act of the Genéral Assembly or of the U.S. Congress.
Cite: 8.L. 2013-18, 8.8. 45, Section 9
Effective date: Aprji 3, 2013
A recent change in federal or state hudgetary policy.
Effective date of change:

O
[l A recent federal regulation.
O
O

Cite:

Effective date:

A recent court order.

Cite order:

State Medical Facilities Plan. |
] other:

Explain:

8.L. 201318, 8.B. 45, Section 9 required the Commiszion for MH/DD/SAS to adopt rules to require forensic evaluators appointed pursuant to 5.8,
15A-1002(b) to meet the following requirements:

(1) Compiste gl training reguiremants necessary to be credentizled as g cardified forensic evalustar.

(2) Attend annual continuing education seminars that provide continuing education and training in canducting foranaic evaluations arid acreening
exatinations of defendants to determine capacity to procsed and in prapating written raports raquirad by law. The rules are to be adopted by
Dacamber 1, 2013.

Temporary Rule 0500 - 02/01/08
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7. Why is adherence to notice and hearing requirements contrary 1o the public interest and the immediate adoption of the
rule is required?

8., 2013-18, 8.B. 45, Saction 8 required the Commission for MH/DD/SAS ta adopt rules to require forensic evaluators appointed pursuant to G.S,
15A-1002(h) to meet the following raquiramants:

(1) Complate all {raining requirements necassary to ba eradentisgled as a certified forenslc svaluater.

(2) Attend annual esntinuing educstion seminars that provide continuing educsation and fraining in conducting forensic evaluations snd screening
examinations of dafandants te datarmine capacity to procead and in praparing writter raporis required by law, The rules ara te be adapted by
December 1, 2013, It saams likaly that the General Assembly had the public interest in mind in requiring ceriification and annual continuing education
requiremeants be impased prior to the end of tha calender year. Adherance to the notice and public heating raquirerment would have been contrary to
the |agislative intent, and, hence, the public Interast as it would net have parmitted adeption of the rule by the date spacified in lagislation..

8. Rule establishes or increases a fee? (See G.S. 12-3.1)
L] Ves

Agency submitted request for consultation on:
Congultation not required. Cite authority:

® Ne

9. Rule-making Coordinator: W, Denlse Baker 10, Signature of Agency Head*:

3018 MSC Raleigh, NG 27699-3018

Phone: 919.715-2780 (A Z ﬁ Wj%?-_

E-Mail: denise.baker@dhhs.nc.gav * If thig/function has been@legated (reassigned) pursuant
to .8, 143B-10(a), submit a copy of the delegation with  thi
form.

Agency contact, if any: Typed Name: J. Gragory Olley, Ph.D.

Phone: Title: Chalr, NC Commiseion for MB/DD/SAS

E-Mail:

WU LS BT COMATSSION T SEONLY
- Action taken: Subnitted for RRC Review:

m Diate refurhed to agency:

Temporary Rule 0500 - 02/01/08



Written Response from
agency

Submitted January 29,
2014

Responses to Request for Technical Changes — Temporary Forensic Evaluator
Commission for Mental Health, Developmental Disabilities and Substance Abuse

1. All Rules

a. The temporary rulemaking process is intended to ensure that agencies only adopt rules under these
measures after finding that “notice and haring requirements [required for permanent rulemaking] would
be contrary to the public interest and that the immediate adoption of the rule is required.” [G.S. 150B-
21.1(a)] The agency adopted these rules under the temporary rulemaking process on November 27, 2013,
but did not file them with the Commission until January 9, 2014, six weeks after the adoption date.
Please provide an explanation to justify this delay in filing the Rules for review, given the requirements of
the statute and the intent of temporary rulemaking.

1. G.S. 150B-21.1, Procedure for adopting a temporary rule, does not provide a timeline by which
the agency must submit a temporary rule to the RRC for review. However, in this case, we faced
delays resulting, in part, from the intervening holidays.

ii. The forms and the rules have been modified to address the changes requested with the exception
of item 5(e) on the forms; that area of the form only requests the date the notice was provided.
2. Rule 10A NCAC 27G .6702

a. DMH/DD/SAS publication APSR 1003 is a document which contains the rules of the North Carolina
Administrative Code related to the forensic evaluation process exactly as they existed at the time of the
publication. Therefore, the reference to that publication is not needed and has been removed from the
rule.

b. The remaining changes requested have been made to the rule itself.

3. Rule 10A NCAC 27H .0201

a. “Local” refers to the forensic evaluators who are employees of, or maintain a contract with, the Local
Management Entities-Managed Care Organizations.

b. The remaining changes requested have been made to the rule itself.

4. Rule 10A NCAC 27H .0202

a. Whatis “local” examination? One where the individual is not sent to a State operated facility? Is it still
local if the examination takes place outside the county or if the examiner travels to conduct it?

i. Local means the evaluation is done in or near the county bringing the change; almost all are done
in the actual charging county. Local refers more to the fact that the examination is done by the
local evaluator (as distinguished from the evaluators at Central Regional Hospital). Yes, it is
local even if it takes place outside the county or the examiner has to travel to conduct it.

b. InItem (1), what is meant by “needs further evaluation at the Pre-Trial Evaluation Center? Is this a
recommendation by the evaluator that the court order this?

i. This is a recommendation made by the local certified forensic evaluator; it is typically done when
the local evaluator is unable to form an opinion regarding the individual’s capacity.

c. InItem 4, how will people know which unit has been so designated?

i. Currently, the Pre Trial Evaluation Center housed at Central Regional Hospital is the Forensics
Unit designated to conduct forensic evaluations. This language was used to allow for a
possibility that a different site may be designated to fulfill this purpose in the future. Any
changes in this designation will be communicated to the regulated public via Communication
Bulletins, and postings on the Division of MH/DD/SAS website as appropriate.

d. The remaining changes have been made to the rule itself.

5. Rule 10A NCAC 27H .0203
a. The changes requested have been made to the rule itself.
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6. Rule 10A NCAC 27H .0204

a.

f.

So, is the process that the individual must be eligible for training (Rule .0203), then complete the training
(Rule .0204) and then — who issuing the certification? The Division? The Commission? This needs to
be in Rule somewhere.

i. Yes

1i. The Division (via the Pre-Trial Center) issues the certification.
In (a), to what “procedures, techniques, and reporting” are you referring? If you are referring to the
guidelines set forth in S: 2013-18, Section 10, you need to state where these can be found and that they
are guidelines adopted by the Commission. In not, then where is the Commission’s authority to set these
requirements outside of rulemaking?

i. Procedures, techniques, and reporting refer to the basic/initial training that must be completed and
would include procedures/techniques for conducting the evaluation and for submission of the
reports.

In (b), how many hours will be required? That information needs to be in Rule. And what is the statutory
authority for the Secretary to determine the topics.

i. The intent is that the center, not the training content, is designated by the Secretary. The
Commission didn’t designate the number of hours required. However, the current training
program is between 2-8 hours duration.

SL 2013-18, Section 9(2) requires that the seminars provide continuing education and training in
conducting forensic evaluations and screening examinations of defendants to determine capacity to
proceed in preparing written reports required by law. Are these requirements covered by the topics listed
in (c)(1) through (3)?

1. Yes — this describes the initial training (i.e., “initial forensic evaluator training”) as the initial
training consists of techniques relevant to determining capacity to proceed and applicable laws
governing the process. The continuing education training would expand upon the training
provided in the initial course and provide updates on laws governing the evaluation and reporting
procedures as well as issues pertinent to evaluation of the population with a mh/dd/sa diagnosis.

In (c)(1), what is the “initial Basic Forensic Evaluator Training” you are referring to? Is this the training
in (a)?

i. Yes — we have amended the rule further to refer to it simply as the initial training to be certified
as a forensic evaluator.

The remaining changes requested have been made to the rule itself.

7. Rule 10A NCAC 27H .0205

a.

What is the authority for this Rule? 15A-1002(b)(1) states the Commission has the authority to approve
evaluators. The Session Law gave the Commission explicit authority to require training and continuing
education requirements. This goes beyond that and instead governs LME-MCO management of these
individuals. What is the authority cited for this?

1. The Commission has required that the Local Certified Forensic Evaluator be “employed by, or
under contract with, [an LME-MCO].” [Rule .0202] This rule is intended to reflect the LME-
MCO’s role in ensuring compliance with the Commission’s rule given this requirement.

ii. The PreTrial evaluation Center has a Memorandum of Understanding with each of the LME-
MCOs regarding this process.
I take it the regulated public knows what a “catchment area” is.

i. Yes, the regulated public has reason to understand what a ‘catchment area” is. G.S. 122C-3(5)
defines catchment area as “the geographic part of the State served by a specific area authority or
county program”. As the mental health, developmental disabilities, and substance abuse services
delivery system has evolved to provide for Local Management Entities-Managed Care
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Organizations (LME-MCOs), the term has been used in reference to the geographic areas covered
by the LME-MCOs. Maps depicting the catchment areas covered by the LME-MCOs are
routinely updated and available on the Division of Mental Health, Developmental Disabilities and
Substance Abuse Services website.
The remaining changes requested have been made to the rule itself.
What is the authority for paragraph (f)? Note, these reports are not automatically public records (15A-
1002(d)), so it’s interesting that someone else will apparently be reviewing them to monitor them for
quality.
i. The intent of this paragraph is not to suggest that these reports are automatically public records
but rather to ensure local oversight of the completed reports.

8. Rule 10A NCAC 27H .0206

a.

Changes have been made to the rule itself to improve its clarity and to address the questions raised.

9. Rule 10A NCAC 27H .0207

a.

Where’s the Commission’s authority to state what will be in the report? The rulemaking authority in the
Session Law and G.S. 15A-1002 states the Commission can approve the evaluators, and set the
certification and continuing education requirements of the individuals, which includes writing the reports.
It does not speak to the Commission having authority over the contents of the report. It appears the
statutes govern what will be in the report will describe the present state of the defendant’s mental health.
Paragraph (d) of that statue states the report shall include a statement with “any conclusion as to whether
the defendant has or lacks capacity. In you are relying upon Section 7 of S.L. 2013-18, you need to cite
to that specifically. But I note that really only speaks to individuals in a facility receiving treatment and
requires an opinion as to whether there is a likelihood that the defendant will gain capacity to proceed. So
please cite the specific authority relied upon for this language.

i. G.S. 15A-1002(b)(1a) speaks to the forensic evaluators, approved under the rules of the
Commission for MH/DD/SAS, examining a defendant and returning a written report describing
the present state of the defendant’s mental health. As indicated above, paragraph (d) does speak
to the report include a statement with “conclusion as to whether the defendant has or lacks
capacity to proceed.” S.L.2013-18, Section 9(2), granted the Commission authority for
rulemaking regarding “training in conducting forensic evaluations and screening examinations of
defendants to determine capacity to proceed and in preparing written reports required by law.”
This rule is intended to reflect the fact that, as provided in the training, the report is to address the
individual’s capacity to proceed.



Email to the agency
regarding missing

From: Reeder, Amanda J Informatlon
To: Baker. Denise

Cc: Borden, Andrea; Reeder, Amanda J; Hammond, Abigail M

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Date: Thursday, January 30, 2014 11:55:41 AM

Denise,

Thank you for the document. There are still outstanding questions that have not been
addressed that I was seeking answers to in the original Request for Technical Changes or
that have come up in my review of the rewritten rule.

For all rules:

In Item 5(e), you indicate you submitted notice to the interested persons on October
15, 2013. How did you submit this notice those individuals?

Rule 27G .6702:
In (b), ... what idea is this sentence supposed to convey?
Rule 27H .0201:

Since “licensed clinician” is defined in Rule 27G .0104(12), | assume that is the
term you mean? Please note, there is no need to put the citation to the
Subparagraph in this Rule, but | am confirming the intent.

Does the certification expire?
Rule 27H .0202:
As I understand your response to this query:
In Item 4, how will people know which unit has been so designated?

The Secretary will designate and change it when the Secretary wishes to do so. What is
the authority to change this outside of rulemaking?

Rule 27H .0204:

Your responses regarding the Division certifying and providing information on the
procedures, techniques, etc. is not sufficient for rule language. It does not give guidance
on what is included in the training or the hours required. Additionally, it is not clear
from this Rule who will issue the certification. The response indicates that the
Commission doesn’t want to designate hours or set the training, but the place. However,
I read the authorizing language to tell the Commission not to designate the place but the
training itself. This rule does not do that. Of course, you are free to argue to the
Commission that the language was intended to simply have the Commission state that
training is required. Even under that interpretation, I do not think this Rule is clear and
unambiguous and thus, suitable for inclusion in the Code.
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SECTION 9. The Commission for Mental Health, Developmental Disabilities, and
Substance Abuse Services shall develop and adopt rules by December 1, 2013, to require
forensic evaluators appointed pursuant to G.S. 15A-1002(b) to meet the following
requirements:

1) Complete all training requirements necessary to be credentialed as a certified forensic
evaluator.

(2) Attend annual continuing education seminars that provide continuing education and
training in conducting forensic evaluations and screening examinations of defendants to
determine capacity to proceed and in preparing written reports required by law.

Rule 27H .0205:

What is the Commission’s statutory authority to state that all evaluators must be
employed by an LME-MCO? Further, how does this qualify for temporary rulemaking
under the Session Law? It does not touch upon training requirements that were
mentioned above.

Further, I have not gotten a clear response on what the Pre-Trial Center is and how it is
involved in this process. Is the Commission simply delegating to that Center the
responsibility of training and providing continuing education to that place? What is it’s
authority to do this?

In response to the question for Paragraph (f), you state the intention of the Paragraph is
not to have these be public records. However, this report will be reviewed by someone at
the LME, correct? How is confidentiality being preserved?

Rule 27H .0207:

I understand your response to my query, but I think your answer goes well beyond what
is allowed in G.S. 15A-1002(b), which speaks to the Commissioners approving the
evaluators. The Session Law does say that the Commission will require attending
seminars on preparing written reports, but that is in continuing education. And the
actual training rule, .0204, does not mention writing the report at all. I do not believe the
Commission has this authority under the authority cited. Is there additional authority
you wish to cite? Also, assuming the authority is there, I don’t think this qualifies as a
temporary rule, given that this goes beyond the scope of Section 9.

At this time, I plan to recommend to the Commission they not approve any of the Rules
as temporary rules. While I understand your argument that there is no clear timeframe
for submission in the statute, I disagree. G.S. 150B-21.1(a2) defines a recent act as “an act,
changes, regulation, or order occurring made effective no more than 210 days prior to the
submission of a temporary rule to the Rules Review Commission.” In the email you sent
October 2, 2013, you cited to this and asked if a waiver would be necessary if the rules
were adopted after the 210 days expired. The answer was that if the Commission adopted
by December 1, 2013, a waiver would not necessary to implement the rules. That email
did not mean that the Commission could take 6 weeks after the adoption of the Rules to
file them here. Given the extra time taken to file the Rules, the Commission could have
gone through the permanent rule process. As such, I do not believe these Rules should be
approved by the Commission as temporary rules. In addition, there are several rules that
are still unclear or lacking statutory authority, and I will recommend an objection on
these grounds as well.

12



Please let me know if you have any questions or concerns or wish to give additional
authority, or thoughts.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S. Chapter 132 and
may be disclosed to third parties.

From: Baker, Denise

Sent: Wednesday, January 29, 2014 3:14 PM

To: Reeder, Amanda J

Cc: Borden, Andrea

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Hi Amanda -
Please see attached.
Thank you,

Denise

My email address has changed to the following: denise.baker@dhhs.nc.gov

W. Denise Baker, MA, LPA, JD
Team Leader

Division Affairs Team
Operations Support Section
NCDHHS DMH/DD/SAS
Phone: (919) 715-2780

Fax: (919) 508-0973

From: Reeder, Amanda J

Sent: Tuesday, January 28, 2014 4:40 PM

To: Baker, Denise

Cc: Reeder, Amanda J

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Thank you.

13
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From: Baker, Denise

Sent: Tuesday, January 28, 2014 3:16 PM

To: Reeder, Amanda J

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Please see attached Rules 10A NCAC 27H .0201, Scope, and .0204, Training and Certification. Both
have been updated to reflect the additional technical changes requested.

W. Denise Baker, M.A., L.P.A., Esq.

N.C. Department of Health and Human Services

Team Leader, Division Affairs Team, Division of MH/DD/SAS
3018 Mail Service Center

Raleigh, NC 27699-3018

Phone: 919-715-2780

Fax: 919-508-0973

Email: denise.baker@dhhs.nc.gov

DMH/DD/SAS Website: http://www.ncdhhs.gov/mhddsas/

From: Reeder, Amanda J

Sent: Tuesday, January 28, 2014 3:05 PM

To: Baker, Denise

Cc: Reeder, Amanda J

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Yes, we need electronic copies and an email will suffice. You may send the rules directly
to me. Please be sure to name all rule files individually as the rule citation.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S. Chapter 132 and
may be disclosed to third parties.

From: Baker, Denise

Sent: Tuesday, January 28, 2014 2:59 PM

To: Reeder, Amanda J

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Thanks Amanda —
Do the re-written rules need to be filed electronically? Will via email suffice?

W. Denise Baker, M.A., L.P.A., Esq.

N.C. Department of Health and Human Services

Team Leader, Division Affairs Team, Division of MH/DD/SAS
3018 Mail Service Center
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Raleigh, NC 27699-3018

Phone: 919-715-2780

Fax: 919-508-0973

Email: denise.baker@dhhs.nc.gov

DMH/DD/SAS Website: http://www.ncdhhs.gov/mhddsas/

From: Reeder, Amanda J

Sent: Tuesday, January 28, 2014 10:02 AM

To: Baker, Denise

Cc: Reeder, Amanda J

Subject: RE: Rewritten Tempoary Rules submitted for RRC review

Denise,

The Commission is rescheduling the meeting for Friday morning at 9. There will be a
formal announcement to follow.

Given the rescheduling, if you need until tomorrow afternoon to file the response and the
rewritten rules, that’s fine. However, as our Commissioners travel, I need it to distribute
the information to them Thursday morning before they leave for the meeting.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S. Chapter 132 and
may be disclosed to third parties.

From: Baker, Denise

Sent: Tuesday, January 28, 2014 8:15 AM

To: Reeder, Amanda J

Subject: Re: Rewritten Tempoary Rules submitted for RRC review

Hi Amanda

I've asked for a review of my responses before submitting them. Given the weather forecast, is
there a possibility tomorrow's meeting will be canceled or rescheduled? If that happens, how will
we be notified?

Thanks,

Denise

W. Denise Baker, M.A., L.P.A., Esq.

N.C. DHHS

Team Leader, Division Affairs Team, Division of MH/DD/SAS
3018 Mail Service Center

Raleigh, NC 27699-3018

Phone: 919-715-2780
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Fax: 919-508-0973

Email: denise.baker@dhhs.nc.gov
DMH/DD/SAS Website: http://www.ncdhhs.gov/mhddsas/

OnJan 27,2014, at 5:49 PM, "Reeder, Amanda J" <amanda.reeder@oah.nc.gov> wrote:

Denise,

We received the rewritten rules this afternoon. Thank you for the
submission. I appreciate all of your work on this matter.

There are several outstanding issues that have not been addressed from the
Requests for Technical Changes. I am specifically referring to questions
clarifying the process, the rationale for the delay in filing, and where I asked
for specific statutory authority for some rules. Some of these will just be
answered in writing, but others do actually require changes to the Rules or
their History Notes. All of these responses need to be submitted before the
meeting in time for the Commission to review them. Please submit them by
noon tomorrow to give the Commissioners adequate time to review the
responses.

There other minor changes that need to be made:

1. In Rule 27H .0201, you will need to change the reference in Paragraph
(c) from “prior to December 1, 2013” to “prior to the effective date of
this Section.” While the Commission for MH/DD/SAS adopted the
rules before December 1, 2013, the rules are not effective until
approved by the Rules Review Commission and placed into the Code.

2. For Rule 27H .0204, the language in the Code is this:

The applicant shall successfully complete training covering procedure, techniques, and reporting that
is provided by the Mental Health Section of the Division in order to be registered as a forensic
evaluator.

You currently have:

(@) The applicant shall streeessfutty complete initial training covering procedure,
techniques, and reporting thatis provided by the MentatHesatth-Sectiorrof-the-Division
in order to be registered certified as a local forensic evaluator; [andt

The highlighted semicolon after “evaluator” was added during publication, it
appears. You do not need it, but instead need to end the sentence with a
period. Please make that change.

You can bring the physical copies of the Rules to the meeting, but I need the
electronic versions by noon tomorrow.


mailto:denise.baker@dhhs.nc.gov
http://www.ncdhhs.gov/mhddsas/
mailto:amanda.reeder@oah.nc.gov

Please let me know if you have any questions or concerns.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S.
Chapter 132 and may be disclosed to third parties.

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third
parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential
information, including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have
received this email in error, please notify the sender immediately and delete all records of this email.
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Email from the agency
regarding the temporary rule

From: Baker. Denise f|||n9 deadline
To: Reeder. Amanda J; Deluca. Joe; Masich. Molly October 2, 2013
Subject: RE: Potential Waiver for Adoption of a Temporary Rule

Date: Wednesday, October 02, 2013 3:00:19 PM

Hi Amanda,

Thanks so much for your reply. We will be able to meet the requirements of G.S. 150B-21.1(a3); |
was worried about the timing of the submission to RRC.
Denise

From: Reeder, Amanda J

Sent: Wednesday, October 02, 2013 2:48 PM

To: Baker, Denise; Deluca, Joe; Masich, Molly

Cc: Reeder, Amanda J

Subject: RE: Potential Waiver for Adoption of a Temporary Rule

Denise,

We discussed this issue and believe that so long as the Commission adopts the rules by December 1,
2013, a waiver will not be needed to implement temporary rules.

Please note, if the Commission intends to adopt temporary rules pursuant to G.S. 15B-21.1(a3), the
Commission must begin the process by approving the proposed language, (which can be done
through a specially called meeting) and then following the statutory timeframe in order to adopt the
same.

Please let us know if you have any questions or concerns.

Amanda

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law N.C.G.S. Chapter 132 and
may be disclosed to third parties.

From: Baker, Denise

Sent: Wednesday, October 02, 2013 12:49 PM

To: Reeder, Amanda J; Deluca, Joe

Subject: Potential Waiver for Adoption of a Temporary Rule

Good afternoon -

Session Law 2013-18, S.B. 45, An Act to Amend the Laws Governing Incapacity to Proceed, required
the Commission for Mental Health, Developmental Disabilities and Substance Abuse Services
(“Commission”) to adopt rules to require that forensic evaluators appointed pursuant to N.C.G.S. §
15A-1002(b):
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(1) Complete all training requirements necessary to be credentialed as a certified
forensic evaluator. (2) Attend annual continuing education seminars that provide
continuing education and training in conducting forensic evaluations and
screening examinations of defendants to determine capacity to proceed and in
preparing written reports required by law. [S.L. 2013-18, S.B. 45, Section 9]

The rules must be adopted by December 1, 2013. Originally, the Commission proposed to adopt
new rules governing this subject matter. However, to accommodate this short suspense, the
Commission proposes to amend existing rules governing forensic evaluators and to adopt the
amendments as temporary rules.

As you know, G.S. § 150B-21.1 permits the adoption of a temporary rule when compliance with the
notice and hearing requirements set forth in 150-21.2 "would be contrary to the public interest and
that the immediate adoption of the rule is required by" at least one of the circumstances set forth
therein. Among the options is "the effective date of a recent act of the General Assembly" which is
defined as "occurring or made effective no more than 210 days prior to the submission of a
temporary rule to the Rules Review Commission". [G.S. § 150B-21.1 (a2)]

S.L. 2013-18, S.B. 45 became effective April 3, 2013. As a result, the Commission will not have
adopted the rule and submitted it to the Rules Review Commission in time to comply with the 210
day deadline. Given that, will the Commission need to request a waiver (as referenced in G.S. §
150B-21.1 (a2))? If so, what is the process for submitting this request? Will it need to be submitted
when the rule is submitted to the RRC for consideration?

Thank you assistance in this matter. Please contact me at 919-715-2780 or

denise.baker@dhhs.nc.gov should you have any questions.

Denise

W. Denise Baker, M.A., L.P.A., Esq.

N.C. Department of Health and Human Services

Team Leader, Division Affairs Team, Division of MH/DD/SAS
3018 Mail Service Center

Raleigh, NC 27699-3018

Phone: 919-715-2780

Fax: 919-508-0973

Email: denise.baker@dhhs.nc.gov

DMH/DD/SAS Website: http://www.ncdhhs.gov/mhddsas/

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third
parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential
information, including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have
received this email in error, please notify the sender immediately and delete all records of this email.

19


mailto:denise.baker@dhhs.nc.gov
mailto:denise.baker@dhhs.nc.gov
http://www.ncdhhs.gov/mhddsas/

TEMPORARY RULE-MAKING | OAHUSEONLY
FINDINGS OF NEED VOLUME:

[Authority G.S. 150B-21.1]

ISSUE:

1. Rule-Making Agency:
Commission for MH/DD/SAS

2. Rule citation & name:
10A NCAC 27G .6702 - Operations

3. Action: U Adoption Amendment L] Repeal

4. Was this an Emergency Rule: I:l Yes Effective date: December 1, 2013
No

S. Provide dates for the following actions as applicable:
a. Proposed Temporary Rule submitted to OAH: October 15, 2013
b. Proposed Temporary Rule published on the OAH website: October 21, 2013
¢. Public Hearing date: October 30, 2013
d. Comment Period: October 24, 2013-November 15, 2013
e. Notice pursuant to G.S. 150B-21.1(a3)(2): October 15, 2013
f. Adoption by agency on: November 27, 2013
g. Proposed effective date of temporary rule [if other than effective date established by G.S. 150B- 21.1(b)
and G.S. 150B-21.3]: pecember 1, 2013

h. Rule approved by RRC as a permanent rule:

6. Reason for Temporary Action. Attach a copy of any cited law, regulation, or document necessary for the review,

A serious and unforeseen threat to the public health, safety or welfare.
The effective date of a recent act of the General Assembly or of the U.S. Congress.
Cite: S.L. 2013-18, S.B. 45, Section 9

Effective date: Apri 3,2013

A recent change in federal or state budgetary policy.

Effective date of change:

A recent federal regulation.

Cite:

Effective date:

A recent court order.

Cite order:

State Medical Facilities Plan.

] other:

OO OO0 KO

Explain:
8.L. 2013-18, S.B. 45, Section 9 required the Commission for MH/DD/SAS to adopt rules to require forensic evaluators appointed pursuant to G.S.
15A-1002(b) to meet the following requirements:

(1) Complete all training requirements necessary to be credentialed as a certified forensic evaluator.

(2) Attend annual continuing education seminars that provide continuing education and training in conducting forensic evaluations and screening

examinations of defendants to determine capacity to proceed and in preparing written reports required by law. The rules are to be adopted by
December 1, 2013.

Temporary Rule 0500 - 02/01/08
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rule is required?

15A-1002(b) to meet the following requirements:

December 1, 2013.

7. Why is adherence to notice and hearing requirements contrary to the public interest and the immediate adoption of the

S.L. 2013-18, S.B. 45, Section 9 required the Commission for MH/DD/SAS to adopt rules to require forensic evaluators appointed pursuant to G.S.

(1) Complete all training requirements necessary to be credentialed as a certified forensic evaluator.
(2) Attend annual continuing education seminars that provide continuing education and training in conducting forensic evaluations and screening
examinations of defendants to determine capacity to proceed and in preparing written reports required by law. The rules are to be adopted by

8. Rule establishes or increases a fee? (See G.S. 12-3.1)

[ Yes
Agency submitted request for consultation on:
Consultation not required. Cite authority:

X No

9. Rule-making Coordinator: W. Denise Baker
3018 MSC Raleigh, NC 27699-3018
Phone: g19-715-2780

E-Mail; denise.baker@dhhs.nc.gov

10. Signature of Agency Head*:

G ey

* If thi§ function has been dele/gﬁted (reassigned) pursuant
to G.S. 143B-10(a), submit a copy of the delegation with thi
form.

Agency contact, if any:

Typed Name: J. Gregory Olley, Ph.D.

Phone: Title: Chair, NC Commission for MH/DD/SAS
E-Mail:
RULES REVIEW COMMISSION USE ONLY
Action taken: Submitted for RRC Review:

[ Date returned to agency:

Temporary Rule 0500 - 02/01/08

21

i



GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2013

SESSION LAW 2013-18
SENATE BILL 45

AN ACT TO AMEND THE LAWS GOVERNING INCAPACITY TO PROCEED.
The General Assembly of North Carolina enacts:

SECTION 1. G.S. 15A-1002 reads as rewritten:
"8 15A-1002. Determination of incapacity to proceed; evidence; temporary commitment;
temporary orders.

@ The question of the capacity of the defendant to proceed may be raised at any time
on motion by the prosecutor, the defendant, the defense counsel, or the court. The motion shall
detail the specific conduct that leads the moving party to question the defendant's capacity to
proceed.

(b) When the capacity of the defendant to proceed is questioned, the court shall hold a
hearing to determine the defendant's capacity to proceed. If an examination is ordered pursuant
to subdivision (1) or (2) of this subsection, the hearing shall be held after the examination.
Reasonable notice shall be given to the defendant and prosecutor, and the State and the
defendant may introduce evidence.-Fhe-court:

1) Mayln the case of a defendant charged with a misdemeanor or felony, the
court may appoint one or more impartial medical experts, including forensic
evaluators approved under rules of the Commission for Mental Health,
Developmental Disabilities, and Substance Abuse Services, to examine the
defendant and return a written report describing the present state of the
defendant's mental health;—repertshealth. Reports so prepared are admissible

at the hearing-and-thehearing. The court may call any expert so appointed to
testify at the hearing; any expert so appointed may be called to testify at the
hearing-by-the-court-athearing with or without the request of either party;

emarty

)

At any tlme in
the case of a defendant charged with a felony, the court may order the
defendant to a State facility for the mentally ill for observation and treatment
for the period, not to exceed 60 days, necessary to determine the defendant's
capacity to
ifproceed. If a defendant is ordered to a State facility without first having an
examination pursuant to subsection (b)(1) of this section, the judge shall
make a finding that an examination pursuant to this subsection would be
more appropriate to determine the defendant's eapacity;—thecapacity. The
sheriff shall return the defendant to the county when notified that the
evaluation has been eempleted;—thecompleted. The director of the facility
shall direct his report on defendant's condition to the defense attorney and to
the clerk of superior court, who shall bring it to the attention of the court;
thecourt. The report is admissible at the hearing.

3 Repealed by Session Laws 1989, c. 486, s. 1.

(4) A presiding district or superior court judge of this State who orders an
examination pursuant to subdivision (1) or (2) of this subsection shall order
the release of relevant confidential information to the examiner, including,
but not limited to, the warrant or indictment, arrest records, the law
enforcement incident report, the defendant's criminal record, jail records, any
prior medical and mental health records of the defendant, and any school

* S 4 5 -V - 4 %
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records of the defendant after providing the defendant with reasonable notice
and an opportunity to be heard and then determining that the information is
relevant and necessary to the hearing of the matter before the court and
unavailable from any other source. This subdivision shall not be construed to
relieve any court of its duty to conduct hearings and make findings required
under relevant federal law before ordering the release of any private medical
or mental health information or records related to substance abuse or HIV
status or treatment. The records may be surrendered to the court for in
camera review if surrender is necessary to make the required determinations.
The records shall be withheld from public inspection and, except as provided
in this subdivision, may be examined only by order of the court.

(b1)
indieates-The order of the court shall contain findings of fact to support its determination of the
defendant's capacity to proceed. The parties may stipulate that the defendant is capable of
proceeding but shall not be allowed to stipulate that the defendant lacks capacity to proceed. If
the court concludes that the defendant lacks capacity to proceed, proceedings for involuntary
civil commitment under Chapter 122C of the General Statutes may be instituted on the basis of
the report in either the county where the criminal proceedings are pending or, if the defendant
is hospitalized, in the county in which the defendant is hospitalized.

(b2) Reports made to the court pursuant to this section shall be completed and provided
to the court as follows:

(1) The report in a case of a defendant charged with a misdemeanor shall be
completed and provided to the court no later than 10 days following the
completion of the examination for a defendant who was in custody at the
time the examination order was entered and no later than 20 days following
the completion of the examination for a defendant who was not in custody at
the time the examination order was entered.

(2)  The report in the case of a defendant charged with a felony shall be
completed and provided to the court no later than 30 days following the
completion of the examination.

3) In cases where the defendant challenges the determination made by the
court-ordered examiner or the State facility and the court orders an
independent psychiatric examination, that examination and report to the
court must be completed within 60 days of the entry of the order by the
court.

The court may, for good cause shown, extend the time for the provision of the report to the
court for up to 30 additional days. The court may renew an extension of time for an additional
30 days upon request of the State or the defendant prior to the expiration of the previous
extension. In no case shall the court grant extensions totaling more than 120 days beyond the
time periods otherwise provided in this subsection.

(© The court may make appropriate temporary orders for the confinement or security of
the defendant pending the hearing or ruling of the court on the question of the capacity of the
defendant to proceed.

(d) Any report made to the court pursuant to this section shall be forwarded to the clerk
of superior court in a sealed envelope addressed to the attention of a presiding judge, with a
covering statement to the clerk of the fact of the examination of the defendant and any
conclusion as to whether the defendant has or lacks capacity to proceed. If the defendant is
being held in the custody of the sheriff, the clerk shall send a copy of the covering statement to
the sheriff. The sheriff and any persons employed by the sheriff shall maintain the copy of the
covering statement as a confidential record. A copy of the full report shall be forwarded to
defense counsel, or to the defendant if he is not represented by eeunsel-provided,—+fcounsel. If
the question of the defendant's capacity to proceed is raised at any time, a copy of the full
report must be forwarded to the district atterrey-attorney, as provided in G.S. 122C-54(b). Until
such report becomes a public record, the full report to the court shall be kept under such
conditions as are directed by the court, and its contents shall not be revealed except as directed
by the court. Any report made to the court pursuant to this section shall not be a public record
unless introduced into evidence."

SECTION 2. G.S. 15A-1004(c) reads as rewritten:

2 Page 2 Session Law 2013-18 Senate Bill 45



"(c) If the defendant is placed in the custody of a hospital or other institution in a
proceeding for involuntary civil commitment, the orders must provide for reporting to the clerk
if the defendant is to be released from the custody of the hospital or institution. The original or
supplemental orders may make provisions as in subsection (b) in the event that the defendant is
released. The court shall also order that the defendant shall be examined to determine whether
the defendant has the capacity to proceed prior to release from custody. A report of the
examination shall be provided pursuant to G.S. 15A-1002. If the defendant was charged with a
violent crime, including a crime involving assault with a deadly weapon, and that charge has
not been dismissed, the order must require that if the defendant is to be released from the
custody of the hospital or other institution, he is to be released only to the custody of a
specified law enforcement agency. If the original or supplemental orders do not specify to
whom the respondent shall be released, the hospital or other institution may release the
defendant to whomever it thinks appropriate.”

SECTION 3. G.S. 15A-1006 reads as rewritten:

"§ 15A-1006. Return of defendant for trial upon gaining capacity.

If a defendant who has been determined to be incapable of proceeding, and who is in the
custody of an institution or an individual, gatrs—has been determined by the institution or
individual having custody to have gained capacity to proceed, the individual or institution must
netifyshall provide written notification to the clerk in the county in which the criminal
proceeding is pending. The clerk must-netify-the-sheriff-te-shall provide written notification to
the district attorney, the defendant's attorney, and the sheriff. The sheriff shall return the
defendant to the county for a supplemental hearing pursuant to G.S. 15A-1007, if conducted,
and triaktrial and te-hold him-the defendant for a supplemental hearing and trial, subject to the
orders of the court entered pursuant to G.S. 15A-1004."

SECTION 4. G.S. 15A-1007 reads as rewritten:

"8 15A-1007. Supplemental hearings.

@) When it has been reported to the court that a defendant has gained capacity to
proceed, or when the defendant has been determined by the individual or institution having
custody of him to have gained capacity and has been returned for triak—thetrial, in accordance
with G.S. 15A-1004(e) and G.S. 15A-1006, the clerk shall notify the district attorney. Upon
receiving the notification, the district attorney shall calendar the matter for hearing at the next
available term of court but no later than 30 days after receiving the notification. The court may
hold a supplemental hearing to determine whether the defendant has capacity to proceed. The
court may take any action at the supplemental hearing that it could have taken at an original
hearing to determine the capacity of the defendant to proceed.

(b) The court may hold a supplemental hearing any time upon its own determination
that a hearing is appropriate or necessary to inquire into the condition of the defendant.

(©) The court must hold a supplemental hearing if it appears that any of the conditions
for dismissal of the charges have been met.

(d) If the court determines in a supplemental hearing that a defendant has gained the
capacity to proceed, the case shall be calendared for trial at the earliest practicable time.
Continuances that extend beyond 60 days after initial calendaring of the trial shall be granted
only in extraordinary circumstances when necessary for the proper administration of justice,
and the court shall issue a written order stating the grounds for granting the continuance.”

SECTION 5. G.S. 15A-1008 reads as rewritten:

"§ 15A-1008. Dismissal of charges.

(@  When a defendant lacks capacity to proceed, the court may—shall dismiss the
charges:charges upon the earliest of the following occurrences:

1) When it appears to the satisfaction of the court that the defendant will not
gain capacity to proeceed:-erproceed.

2 When as a result of incarceration, involuntary commitment to an inpatient
facility, or other court-ordered confinement, the defendant has been
substantlally deprlved of hIS liberty for a perlod of tlme equal to or in excess
of the ma M M

maxrmum term of |mpr|sonment perm|55|ble for prlor record

Level VI_ for felonies or prior conviction Level 111 for misdemeanors for the
most serious offense charged.

Senate Bill 45 Session Law 2013-18 Padé 3



3 Upon the expiration of a period of five years from the date of determination
of incapacity to proceed in the case of misdemeanor charges and a period of
10 years in the case of felony charges.

(b) A dismissal entered pursuant to subdivision (2) of subsection (a) of this section shall
be without leave.

©) A dismissal entered pursuant to subdivision (1) or (3) of subsection (a) of this
section shall be issued without prejudice to the refiling of the charges. Upon the defendant
becoming capable of proceeding, the prosecutor may reinstitute proceedings dismissed
pursuant to subdivision (1) or (3) of subsection (a) of this section by filing written notice with
the clerk, with the defendant, and with the defendant's attorney of record.

(d) Dismissal of criminal charges pursuant to this section shall be upon motion of the
prosecutor or the defendant or upon the court's own motion."

SECTION 6. G.S. 15A-10009 is repealed.

SECTION 7. G.S. 122C-54(b) reads as rewritten:

"(b) If an individual is a defendant in a criminal case and a mental examination of the
defendant has been ordered by the court as provided in G.S. 15A-1002, the facility shall send
the results or the report of the mental examination to the clerk of court, to the district attorney
or prosecuting officer, and to the attorney of record for the defendant as provided in
G.S. 15A-1002(d)._The report shall contain a treatment recommendation, if any, and an opinion
as to whether there is a likelihood that the defendant will gain the capacity to proceed."”

SECTION 8. Part 7 of Article 5 of Chapter 122C of the General Statutes is
amended by adding a new section to read:

"§ 122C-278. Reexamination for capacity to proceed prior to discharge.

Whenever a respondent has been committed to either inpatient or outpatient treatment
pursuant to this Chapter after having been found incapable of proceeding and referred by the
court for civil commitment proceedings, the respondent shall not be discharged from the
custody of the hospital or institution or the outpatient commitment case terminated until the
respondent has been examined for capacity to proceed and a report filed with the clerk of court
pursuant to G.S. 15A-1002."

SECTION 9. The Commission for Mental Health, Developmental Disabilities, and
Substance Abuse Services shall develop and adopt rules by December 1, 2013, to require
forensic evaluators appointed pursuant to G.S.15A-1002(b) to meet the following
requirements:

1) Complete all training requirements necessary to be credentialed as a certified

forensic evaluator.

2) Attend annual continuing education seminars that provide continuing
education and training in conducting forensic evaluations and screening
examinations of defendants to determine capacity to proceed and in
preparing written reports required by law.

SECTION 10. The Commission for Mental Health, Developmental Disabilities,
and Substance Abuse Services shall by December 1, 2013, adopt guidelines for treatment of
individuals who are involuntarily committed following a determination of incapacity to proceed
and a referral pursuant to G.S. 15A-1003. The guidelines shall require a treatment plan that
uses best practices in an effort to restore the individual's capacity to proceed in the criminal
matter.
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SECTION 11. Sections 1 through 8 of this act become effective December 1,
2013, and apply to offenses committed on or after that date. The remainder of this act is
effective when it becomes law.

In the General Assembly read three times and ratified this the 27" day of March,
2013.

s/ Daniel J. Forest
President of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Pat McCrory
Governor

Approved 4:42 p.m. this 3" day of April, 2013

Senate Bill 45 Session Law 2013-18 Padé 5



TEMPORARY RULE
REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for Mental Health, Developmental Disabilities and Substance Abuse
Services

RULE CITATION: All Rules
DEADLINE FOR RECEIPT: Friday, January 24, 2014

NOTE WELL: This request when viewed on computer extends several pages. Please be sure you
have reached the end of the document.

The Rules Review Commission staff has completed its review of this rule prior to the
Commission's next meeting. The Commission has not yet reviewed this rule and therefore there
has not been a determination as to whether the rule will be approved. You may call this office to
inquire concerning the staff recommendation.

In reviewing these rules, the staff determined that the following technical changes need to be
made:

The temporary rulemaking process is intended to ensure that agencies only adopt rules
under these measures after finding that “notice and hearing requirements [required for
permanent rulemaking] would be contrary to the public interest and that the immediate
adoption of the rule is required.” [G.S. 150B-21.1(a)]

The agency adopted these rules under the temporary rulemaking process on November
27, 2013, but did not file them with the Commission until January 9, 2014, six weeks
after the adoption date. Please provide a written explanation to justify this delay in filing
the Rules for review, given the requirements of the statute and intent of temporary
rulemaking.

On the individual forms for all of the Rules, make the following changes:

In Item 4, since this Rule was not an emergency rule, do not complete the “Effective
Date” request.

In Item 5(e), you indicate you submitted notice to the interested persons on October 15,
2013. How did you submit this notice those individuals?

Please note that the Rules cannot be effective until approval by the RRC, and will not be
effective December 1, 2013.

The answer to Item 7 is not responsive to the question. Why would adherence to the
notice and hearing requirements be contrary to the public interest?

For every History Note, please make the following changes:

Make sure you properly insert a semicolon after the last date of any rule action taken.
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The proper indication is “Temporary Amendment Eff.”
You can leave the date blank, if you so desire.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.
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TEMPORARY RULE
REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for Mental Health, Developmental Disabilities and Substance Abuse
Services

RULE CITATION: 10A NCAC 27G .6702
DEADLINE FOR RECEIPT: Friday, January 24, 2014

The Rules Review Commission staff has completed its review of this rule prior to the
Commission's next meeting. The Commission has not yet reviewed this rule and therefore there
has not been a determination as to whether the rule will be approved. You may call this office to
inquire concerning the staff recommendation.

In reviewing these rules, the staff determined that the following technical changes need to be
made:

Do you really wish to retain the language in lines 6-7? You don’t need the Section
name.

What is DMH/DD/SAS publication APSR 100-3? Where is this found? Are you
intending to incorporate it by reference? If so, follow G.S. 150B-21.6. However, |
suspect you intend to strike it entirely.

In (b), do you mean consultation with law enforcement? And what idea is this sentence
supposed to convey?

Please adjust the indentation of (c)(1) and (2).

In (c)(2), do you mean to say that a Local Management Entity — Managed Care
Organization will designate an employee as having responsibility for developing and
implementing the plan? If so, state that. Or are you referring to the employees who are
forensic evaluators?

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.
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10ANCAC 27G .6702 is amended under temporary procedures as follows:

10ANCAC 27G .6702 OPERATIONS
(a) Forensic Screening and Evaluation. Forensic screening and evaluation to assess capacity to proceed to trial shall
be provided by evaluators trained and registered certified in accordance with the provisions of 10A NCAC 27H
.0201 through .0207, TRAINING AND REGISTRATION CERTIFICATION OF FORENSIC EVALUATORS
(DMH/DD/SAS publication APSR 100-3).

(b) Consultation to Law Enforcement Officials. Consultation to law enforcement officials, including consultation

prior to the commitment of an offender or alleged offender to any state psychiatric hospital, shall be provided.
(c) Justice Treatment Services:

(1) Each area-program Local Management Entity-Managed Care Organization shall develop and implement

a written justice treatment services plan which shall provide for the coordination of areapregram

Local Management Entity-Managed Care Organization court related activities with the criminal

justice system.
(2) An individual shall be designated who has responsibility for developing and implementing the justice

treatment services plan.

History Note: Authority G.S. 15A-1002; 143B-147; S.L..2013-18;
Eff. May 1, 1996.
Temporary Eff. December 1, 2013.
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TEMPORARY RULE
REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for Mental Health, Developmental Disabilities and Substance Abuse
Services

RULE CITATION: 10A NCAC 27H .0201
DEADLINE FOR RECEIPT: Friday, January 24, 2014

The Rules Review Commission staff has completed its review of this rule prior to the
Commission's next meeting. The Commission has not yet reviewed this rule and therefore there
has not been a determination as to whether the rule will be approved. You may call this office to
inquire concerning the staff recommendation.

In reviewing these rules, the staff determined that the following technical changes need to be
made:

In (a), line 7, and (b), line 11, what do you mean by “local”?

In (b), state “any licensed clinician defined in Rule 10A NCAC 27G .0104”

Since “licensed clinician” is defined in Rule 27G .0104(12), | assume that it the term you
mean? Please note, there is no need to put the citation to the Subparagraph in this Rule,
but | am confirming the intent.

Underline the (c) on line 12.

Also on line 12, capitalize “Rules.” Delete “and procedures.”

These rule changes reflect that the evaluators are no longer registered, but shall instead
by certified. So, shouldn’t the language in (c), line 12 state “Individuals who were
reqistered under these Rules...”

Also in (c), since the requirement of Rule .0203(a)(1) is that the individual be a licensed
clinician, why not just state that here? “Individuals who were registered... but are not
licensed clinicians are eligible for certification provided they meet all other requirements

of these Rules.”

Will the individuals be eligible for certification or deemed certified? Does the certification
expire?

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.
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10A NCAC 27H .0201 is amended under temporary procedures as follows:

SECTION .0200 - TRAINING AND CERTIFICATION OF FORENSIC EVALUATORS

10ANCAC 27H .0201 SCOPE
(a) The purpose of Rules .0201 through .0207 of this Section is to specify the requirements that shall be met to be
registered certified as a local forensic evaluator by the Division of Mental Health, Developmental Disabilities and

Substance Abuse Services.

(b) The provisions of Rules .0201 through .0207 of this Section apply to any licensed clinician pursuant to 10A
NCAC 27G .0104 gualified-mental-health-professional-or-qualified-substance-abuse-prof