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NORTH CAROLINA AMBULATORY x5 C. )
SURGICAL CENTER ASSGCIABION; )
SURGICAL CARE AFFILIATES, LL / ANDE™)
COMPASS SURGICAL PARTNERETLC )
. ; COMPLAINT FOR
’ ) DECLARATORY JUDGMENT
V. )
_ )
NORTH CAROLINA INDUSTRIAL )
COMMISSION, )
‘ )
Defendant. )
SUMMARY OF CLAIMS

Pursuant to Section 150B-21.1(c) and Article 26 of Chapter 1 of the North Carolina
General Statutes, Plaintiffs North Carolina Ambulatory Surgical Center Association, Surgical
Care Affiliates, LLC (“SCA”), and Compass Surgical Partners, LLC (“Compass”) (collectively
"‘Plaintiffs”) seek a determination that Defendant North Carolina Industrial Commission’s
(“Defendant” or “Commission”) written statement of findings of need do not meet the criteria for
a temporary rule listed in NC Gen. Stat. § 150B-21.1(a) and the temporary rule does not meet
the North Carolina Administrative Procedure Act (“APA”) standards as set forth in N.C. Gen.
Stat. § 150B-21.9(a).

The Commission adopted a temporary rule in response to a court decision that invalidated
a permanent rule because it violated the APA’s requirements. The Commission acknowledges
that the court decision does not require a temporary rule and that the temporary rule is designed
to limit the effect of the court decision. Such a rationale does not fit within the limited criteria

that allow an agency to adopt a temporary rule,

PPAB 3532057v1



The Commission’s actions also are contrary t(; the North Carolina Constitution. The
Commission is attempting to accomplish through temporary rulemaking a result that was found
to be invalid by the court order in violation of the separation of powers clause. N.C. Const. art. I,
§ 6. Contrary to the court decision, the Commission is again attempting to avoid the permanent
rulemaking requirement of obtaining a fiscal analysis of the impact of a new or amended rule

before it becomes effective.

THE PARTIES

1. The North Carolina Ambulatory Surgical Center Association (the “Association™)
_is a trade association of several ambulatory surgical centers located in North Carolina. It
represents the interests of its members.

2 SCA manages seven ambulatory surgical centers in North Carolina and has an
ownership interest in each of these centers through wholly-owned subsidiary corporations. The
SCA ambulatory surgical centers are located throughout North Carolina and include Blue Ridge
Day Surgery Center at 2308 Westfield Court in Raleigh, Wake County, North Carolina.

3. Compass manages ambulatory surgical centers in North Carolina, including
Capital City Surgery Center in Raleigh, Wake County, North Carolina and Holly Springs
Surgery Center in Hollyl Springs, Wake County, North Carolina. Compass has an ownership
interest in each of these centers.

4. The Commission is a state agency created under the provisions of Chapter 97 of
the North Carolina General Statutes and has the responsibility for administering the North
Carolina Workers® Compensation Act. N.C. Gen. Stat. § 97-77. Among its responsibilities, the
Commission adopts rules setting forth a schedule of maximum fees for medical compensation to

be paid to injured employees who are covered by the Act. N.C. Gen. Stat. § 97-26(a).
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JURISDICTION AND VENUE

5 Wake County Superior Court has jurisdiction over this case in that Plaintiffs are
persons aggrieved and are authorized by N.C. Gen. Stat. § 150B-21.1(c) to bring an action for
declaratory judgment in Wake County Superior Court.

6. Each Plaintiff is considered a “person” according to N.C. Gen. Stat. § 150B-2(7),
which defines a “person” as “any natural person, partnership, corporation, body politic and any
unincorporated association, organization, or society which may sue or be sued under a common
name.”

7. Each Plaintiff is a “person aggrieved” according to N.C. Gen. Stat. § 150B-2(6),
which defines a “person aggrieved” as “any person or group or persons of common interest
directly or indirectly affected substantially in his or its person, property, or employment by an
administrative decision.” Each Plaintiff is affected substantially in its person and property by the

Commission’s temporary rule.

8. The Associati-on has standing to seek relief “on behalf of its members.” River
Birch Assoc. v. City of Raleigh, 326 N.C. 100, 129-130, 388 S.E.2d 538, 555 (1990). The
definition of “person aggrieved” specifically recognizes the ability of a “group” to bring an
action under N.C. Gen. Stat. § 150B-21.1(c).

9.  As persons aggrieved, Plaintiffs “may file an action for declaratory judgment in
Wake County Superior Court pursuant to Article 26 of Chapter 1 of the General Statutes.” In
such an action, “the court shall determine whether the agency’s written statement of findings of
need for the rule meets the criteria” included in the NCAPA and whether the standards in the
NCAPA have been met. N.C. Gen. Stat; § 150B-21.1(c). Therefore, the Wake County Superior

Court has jurisdiction over this case.
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10. Pursuant to N.C. Gen. Stat. § 150B-21.1(c), Wake County is the appropriate
venue in which to bring this action for declaratory judgment. |

FACTS

The Wake Countv Superior Court Decision

11. On October 1, 2015, SCA filed with the Commission a Request for Declaratory
Ruling. In SCA’s Request, SCA sought a ruling from the Commission declaring invalid those
parts of the Conﬁnission’s rules with an effective date of April 1, 2015 that changed the workers’
compensation fee schedule for ambulatory surgical centers.

12.  SCA’s Request for Declaratory Ruling was based upon the Commission’s failure
to adbpt a new fee schedule for ambulatory surgery centers in substantial compliance with the
ruleinaking requirements of Article 2 of the APA, N.C. Gen. Stat, Chapter 150B.

13. In Section 33.(a) of Session Law 2013-410, the General Assembly specifically
addressedr the methodology for the fee schedules for physicians and hospitals and directed the
Commission to base the fee schedule for physician and hospital compensation on the applicable
Medicare payment methodologies. Under this law, the Commission was exempt from the APA’s
fiscal note requirerﬁents only for developing the fee schedules for physicians and hospitals.

14.  Session Law 2013-410 did not direct the Commission to change the fee schedule
for ambulatory surgical centers and did not exempt the Commission from the fiscal note
requirement for any changes to the fee schedule for ambulatory surgery centers. Nevertheless,
when the Commission changed the fee schedule for physicians and hospitals, it also changed the
fee schedule for ambulatory surgical centers without obtaining the required fiscal note.

15.  Regarding the fee schedule for ambulatory surgical centers, the Commission set

forth a fee schedule of 200% of the Medicare ambulatory surgical center fee schedule for those
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procedures reimbursed by Medicare. The Commission also amended its rules to delete the fee
schedule for ambulatory surgical centers that had been in effect since 2013.

16. In its Réquest for Declaratory Ruling, SCA sought a determination from the-
Commission that those portions of the new and amended regulations that changed the fee
schedule for ambulatory surgical centers were invalid because the Commission had failed to
obtain the required fiscal note prior to promulgating and adopting the changed fee schedﬁle;
“IA] rulel is not valid unless it is adopted in substantial compliance with this Article.” N.C. Gen.
Stat. § 150B-18.

17.  On December 14, 2015, the Commission issued a Declaratory Ruling in response
to SCA’s Request. In its ruling, the Commission concluded that it had followed the law and
declined to grant the relief so_ught by SCA in its Request for Declaratory Ruling.

18. On January 13, 2016, SCA filed a Petition for Judicial Review pursuant to Article
4 of the APA seéking reversal of the Commission’s Declaratory Ruling and a decision
invalidating those parts of the Commission’s rules that changed the ambulatory surgical ceﬁter
fee schedule.

19.  Because the Commission had failed to obtain the required fiscal note for
permanent rulemaking, the Honorablle Paul Ridgeway, Wake County Superior Court Judge,
reverseci the Commission’s declaratory ruling that it had complied with all of the requirementé.
See Surgical Care Affiliates, LLC v. N.C. Indus. Comm’n, No. 16-CVS-00600 (Wake Cty. Super.
Ct. August 9, 2016). A copy of Judge Ridgeway’s Decision i$ attached as Exhibit A. The
August 9, 2016 Superior Court Decision concludes:

The Commission’s attempted adoption of a new fee schedule for
ambulatory surgical center services, but limited solely to those

services, as set forth in 04 NCAC 10J .0103(g) and (h) (also
referenced in 04 NCAC 10J. 0103(i)), and the amendment of the
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Prior Rule, specifically 04 NCAC 10J .0101(d)(3), (5), and (6), to
the extent that the amendment removed the old fee schedule for
ambulatory surgical centers, are invalid and of no effect.
20.  On September 2, 2016, the Wake County Superior Court stayed the application
and effect of the August 9, 2016 decision pending appeal to the North Carolina Court of Appeals.
21.  On September 6, 2016, the Commission filed a Notice of Appeal of the August 9,
2016 Superior Court Decision. The appeal has not yet been docketed in the Court of Appeals.

The Commission’s Temporary Rule

22. On October 18, 2016, the Commission submitted a proposed temporary rule to the
Rules Division of the Office of Administrative Hearings and provided notice to the public. The
Commission’s notice and the proposed temporary rule are attached as Exhibit B. The proposéd
temporary rule was nearly identical to the improperly promulgated permanent rule that had been
s;at aside by the Superior Court. For those surgical procedures covered by Medicare, the
proposed temporary rule set forth a reimbursement schedule of 200% of the Medicare
ambulatory surgical center fee schedule. For those procedures that are not covered under the
Medicare ambulatory surgical center fee schedule, the Commission’s proposed temporary rule
set forth a reimbursement of usual, customary and reasonable, which already was provided by
statute. See N.C. Gen. Stat. § 97-26(c).

23. It was this version of the rule that was the subject of Commission’s notice, lthe
public hearing, and the opportunity for comment. Although the stakeholders did not share a
consensus view of the temporary rule, all agreed that the use of usual, customary, and reasonable
to reimburse surgical procedures not covered uﬁder the Medicare ambulatory surgical center fee

schedule created more uncertainty to the Workers’ Compensation system and created additional

costs.
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24. On December 5, 2016, the Commission met and adopted a different rule than the
one that had been subject to public hearing and comment as it pertained to procedures not
covered under the Medicare ambulatory surgical center fee schedule. For those.procedures, the
Commission proposed a reimbursement of 135% of the fee schedule applicable to outpatient
hospital facilities. For procedures covered by the Medicare ambulatory surgical center fee
schedule, the Commission’s temporary rule continued with the reimbursement of 200% of the
Medicare ambulatory surgical center fee schedule which had been found to be invalid by Judge
Ridgeway’s Decision because the Commission had not obtained the fiscal note required under
the APA.

25.  No stakeholder proposed the language in the temporary rule adopted by the
Commission that addresses procedures not covered in the ambulatory surgical center Medicare
fee schedule. In effect, the Commission provided notice and an opportunity to comment on one
temporary rule and then adopted a different temporary rule for which no notice or opportlmity to
commeﬁt were prm.rided.

26. The Commission failed to follow the plain requirements of the temporary
rulemaking process. See N.C. Gen. Stat. § 150B-21.1(a3). The Commission submitted a rule to
the Codifier of Rules, accepted written comments on a proposed temporary rule, and held a
hearing on a proposed temporary rule. The Commission then accepted a different temporary
rule. A mark-up created by the Commission shows the significant differences between the
proposed temporary rule that was the subject of the public notice and comment and the adopted

temporary rule. A copy of the rule adopted by the Commission showing all of the changes is

attached as Exhibit C.
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27.  After adopting the temporary rule, the Commission submitted a Statement of
Findings of Need to the Rules Review Commission, explaining that the temporéu'y rule was
necessary to address “the effects of” the Superior Court Decision. A copy of the Commission’s
Statement of Findings of Need is attached as Exhibit D. Plaintiff SCA submitted written
comentslopposmg the Commission’s temporary rulemaking ds not meeting the criteria and
standards of the APA. A copy of SCA’s written commehts addressing the failure to meet the
court order criterion for a temporary rule is attached as Exhibit E.

28. A staff member of the Rules Review Commission was assigned to review the
Commission’s temporary rule and concluded that the temporary rule was necessary because it
was “in response to” the.Superior Court Decision. A copy of the staff member’s opinion is
attached as Exhibit F. Both the Commission’s and the Rules Review Commission staff
member’s interpretation of need violates the plain language of the APA.

29. On December 15, 2016, over objections lodged by Plaintiffs, the Rules Review
Commission decided to accept the staff members’ recommendation and approved the temporary
rule, 04 NCAC 10J. 0103. The- temporary rule is effective January 1, 2017.

FIRST CLAIM FOR RELIEF

THE COMMISSION FAILED TO DEMONSTRATE THAT THE COURT ORDER
REQUIRED THE ADOPTION OF A TEMPORARY RULE.

30.  Allegations contained in paragraphs 1 through 29 are incorporated by reference
into this claim for relief.

31.  The APA authorizes an agency to adopt a temporary rule only “when it finds that
adherence to the notice and hearing requirements of G.S. 150B-21.2 [which provides the

required process for permanent rulemaking] would be contrary to the public interest and that the
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immediate adoption of the rule is required by one or more” specific circumstances. N.C. Gen.

Stat. § 150B-21.1.

32. Thus, the APA requires the agency to find that immediate adoption of the
temporary rule is required because of a specific listed circumstance. |

33. The Commissiop contends that N.C. Gen. Stat. § 150B-21.1(a)(5) provides the
statutory authority for adopting the proposed amendment to 04 NCAC 10J .0103 as a temporary
rule. See Exhibit D. Under this criterion, the immediate adoption of the rule must be required by
a recent court order. However, there is no recent court order that requires the immediate
adoption of an amendment to 04 NCAC 10J .0103.

34, The Commission contends that “the effects of” the August 9, 2016 Decision in
Surgical Care Affiliates LLC v. North Carolina Industrial Commission “necessitate the expedited
implementation of this temporary rule,” admitting that the Decision does not order or even
mention temporary ruleﬁlaking. See Exhibit D.

35. The Commission is misreading the clear language of the temporary rule statute,
N.C. Gen. Stat. § 150B-21.1(a). The Decision upon which the Commission relies does not
require the immediate adoption of a temporary rule. See Exhibit A. As the N.C. Supreme Court
has stated on numerous occasions, when the language of a statute is ;;lear and unambiguous,
courts must give the statute its plan and definite meaning. See, e.g., State v. Dellinger, 343 N.C.
93,95, 468 S.E.2d 218, 220 (1996); Lemons v. Old Hickory Council, Boy Scouts of ﬁmen’ca, 322
N.C. 271, 276, 367 S‘.E.Zd 655, 658 (1988).

36.  The Decision does not direct the Commission to pursue temporary rulemaking or
require temporary rulemaking implicitly. lSee Exhibit A, The “effects” of the Decision do not

require temporary rulemaking either. The Decision in Surgical Care Affiliates invalidated the
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Commission’s attempted adoption of a néw fee schedule for ambulatory surgery centers which
had the effect of keeping in place the fee schedule for ambula;c_ory surgical centers that had been
lawfully adopted in 2013. As a result, there is a fee schedule for ambulatory surgical centers and
three is no immediate need to bypass the requirements of permanent rulemaking to implement a
fee schedule.

37, The Commission contends, contrary to the plain language of the temporary rule
statute, that “the effects of the Decision” requiré the immediate adoption of the proposed rule.
See Bxhibit D. The Commission uses conclusory statements about “restoring balance to the
workers’ compensation system.’5

38.  If such conclusory statements could be jusﬁﬁcation for a temporary rule, all
agencies would be promulgating temporary rules any time a decision was made on judicial
review that an agency had failed to follow the .required permanent rulemaking process. Such a
broad interpretation of the temporary rulemaking criteria would permit a rulemaking agency to
blatantly violate the permanent rulemaking process and then, after a court order invalidates those
rules, pursue temporary rulemaking based on “the effects of the court order.” That is what the
Commission is attempting to do with the temporary rule.

39, By the Commission’s logic, agencies could use temporary rules to avoid almost
any court order, legislation, or regulation by citing alleged negative effects. The exception
7 (temporary rulemaking) would swallow the rule (permanent rulemalﬁng).

40.  Because the Commission did not fulfill the requirements of N.C. Gen. Stat. §

150B-21.1(a), the Commission violated the APA. Therefore, the temporary rule should be

invalidated.
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SECOND CLAIM FOR RELIEF

THE COMMISSION MATERTALLY CHANGED THE TEXT AND SUBSTANCE OF
THE TEMPORARY RULE BETWEEN THE TIME THAT THE RULES WERE
NOTICED AND THE TIME THEY WERE ADOPTED.

41.  Allegations contained in paragraphs 1 through 40 are incorporated by reference
into this claim for relief.

42, A temporarf rule must also meet the standards.of N.C. Gen. Stat. § 150B-21.9,
including that the temporary rule be adopted in accordance with Part .2 of the APA. N.C. Gen.
Stat. § 150B-21.9(a)(4).

43. Under Article 2 of the APA, prior to adopting a temporary rule, a rulemaking
agency must publish notice of the text with the Office of Administrative Hearings and hold a
public hearing to receive comments on the published temporary rule. See N.C. Gen. Stat. §
150B-21.1.

44. A mark-up created by the Commission shows the significant differences between
the proposed temporary rule that was the subject of the public notice and comment and the
adopted temporary rule. See Exhibit B. In particular, although the proposed temporary rule
adopted by the Commission on December 5, 2016 retained the fee schedule of 200% Medicare
ambulatory surgical center for those procedures covered by the Medicare ambulatory surgical
center fee schedule which had been found invalid by Jﬁdge Ridgeway’s Decision, the rule
adopted by the Commission substantially changed the formula for reimbursing surgical
procedures that are not covered under the Medicare ambul_atory surgical center fée schedule.

45. The requirement that there be a new notice-and-hearing period when a proposed
temporary rule is substantially rewritten is based on the idea that the “substantially different” rule
is in fact not the same rule as the one first noticed, and, therefore, no notice-and-hearing
procedure has taken place with regard to the new “substantially different” rule.

11
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46.  Because the rule submitted to the Rules Revie\IN Commission was substantially
different than the temporary rule noticed on the Office of Admiﬁistrative Hearings’ website, the
Commission should have re-noticed the substantiaily different femporary rule before submitting
it to the RRC for approval.

47. Failure to re-notice the rule deprived the public of an opportunity to participate
meaningfully in the rulemaking process in violation of North Carolina law. N.C. Gen. Stat. §

150B-21.1(a3).

THIRD CLAIM FOR RELIEF

THE COMMISSION’S ADOPTION OF THE TEMPORARY RULE VIOLATES THE
SEPARATION OF POWERS BETWEEN THE EXECUTIVE BRANCH AND JUDICIAL
BRANCH AND USURPS THE AUTHORITY OF THE COURTS.

48.  Allegations contained in paragraphs 1 through 47 are incorporated by reference
into this claim for relief.

49. North Carolina’s Constitutional “founders believed that separat.ing the legislative,
executive, and judicial powers of state government was necessary for the preservation of
liberty.” State v. Berger, 368 N.C. 633, 635, 781 S.E.2d 248, 250 (2016). Accordingly, the
Constitution of North Carolina declares: “The legislative, executive, and supreme judicial
powers of the State government shrall be forever separate and distinct from each other.” N.C.
Const. art. I, § 6.

50.  “A violation of the separation of powers required by the North Carolina
Constitution occurs when one branch of state government exercises powers that are reserved for

another branch of state government.” fvarsson v. Office of Indigent Def. Servs., 156 N.C. App.

628, 631, 577 S.E.2d 650, 652 (2003).

12
PPAB 3532057v1
12



51.  The clearest violation of the separation of powers clause occurs when one branch
exercises power that the constitution vests exclusively in another branch.” Berger, 368 N.C. at
645, 781 S.E.2d at 256.

:52. The APA permits an executive agency to adopt temporary rules required by a
recent court order. This provision supports and furthers the separation of powers. Here, the
Commission adopted the temporary rule, not to comply with a court order, but to avoid the
effects of a court order while that order was being appealed.

53.  The Commission’s adoption of the temporary rule interferes with and subverts the
power of the courts to interpret the law and rule on legal controversies.

54.  The Commission’s adoption of the temporary rule violates the separation of
powers clause of the North Carolina Constitution, N.C. Const. Art. I, § 6.

WAIVER OF JURY TRIAL

55. Because the issues raised in this Complaint for Declaratory Judgment do not raise
material issues of disputed fact but only issues of law, Plaintiffs waive their right to a jury trial.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that the Court issue a declaratory n}ling and other

appropriate reliéf, pursuant to N.C. Gen. Stat. § 150B-21.1(c) and Art. 26 of Ch.r 1, to:

1: Declére that the temporary rule adopted by the North Carolina Industrial
Commission, 04 NCAC 107 .0103, is invalid because it does not comply with the
criteria and standards for temporary rulemaking set forth in the North Carolina
Administrative Procedures Act;‘

2. - Declare that the temporary rule adopted by the North Carolina Industrial
Commission, 04 NCAC 10J .0103, is invalid because it is in violation of the
separation of powers clause of the North Carolina Constitution; |

13
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Make all further orders as are just, necessary, and proper;

Grant Plaintiffs such other and further relief as may be proper and just; and

Assess the costs of the action against the Commission pursuant to N.C. Gen. Stat.

§ 1-263.

Respectfully submitted this % of January 2017.
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STATE OF NORTHCAROLINA .~ INTHE GENERAL COURT QF JUSTICE

COUNTY OF WAKE 2006 A5 -9 PH 251 SUPBRI(I}Et ggg&g (];)OIVISION
SURGICAL CARE AFFILIATES, Lic. 1 G-5-&+
e, e
) ; DECISION
NORTH CAROLINA INDUSTRIAL g
COMMISSION, :
| Respondent. %

This mattcr.camf: before the undersigned Superior Court Judge of Wake County upon a

. Petition for Judicial Review filed by Petitioner Surgical Care Affiliates, LLC (“SCA”) pursuant

to Article 4 of the North Carolina Administrative Procedure Act (“APA™). fetitibner seeks

reversal o.f the December 14,2015 Declaratory Ruling entered by Respondent North Carolina

Indulstrial Commission (“the Commission”) denying ﬂle_declaratory relief sought in SCA’s -
October 1, 2015 Request f01; Declaratory Ruling filed with the Commission.

-After review and consideration of the Official Record and the filings and arguments of

the parties, this Court has concluded that the Commission’s Declaratory Ruling should be

reversed,

THE PARTIES

SCA manages seven ambulatory surgical centers in North Carolina and has an ownership
interest in each of th';ase centers through wholly owned subsidiary corporations (hereinafter “SCA
Ambu]atory Surgical Cenfers™), (Record pége 8, hereinafier “R p _*). The SCA Ambulatory
Surgical Centers are located thrt;)ughout North Carolina and in;:lude Blue Ridge Day. Surgery-

Center at 2308 Westfield Court in Raleigh, Wake County, North Carolina. (R p 8).

EXHIBIT A
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The Commission is. an agenny of the State of North Carolma créated: by the General

Assembly and has the respons1b1hty for admimstenng the North Carohm Workers”

Compenbatlon Act (*the Act”) N:C:- Gen Stat.- § - 97-77.- Among its responmblhtxes, the -

Commission adopts rules settmg forth a schcdule of maxrimum fecs for medical compensation to
be paid to injured employees who: are. covered by flig A_ct, NCGen Stat. §97-26(a). As a State
“agency, the Comitiission. is sub; ect-to the ;ri;_i'e;—maldhg-'reqiﬁrements-nf Article 2A of the APA.
N.C. Geri. Stsrt §§ 150B-2(1a), 1SDB 18.

CA’S REOUEST AND.
THE CONH\&ISSION’S DECLARATOBY RULING

" On October 1, 2015, SCA Hiled With the Comnnssmn aRequest for Declaratory Ruling.

(R p 8-25). In SCA’s Request, SCA sought a ruling from the- Commission declaring invalid

those parts of the Commission’s .ﬁ;les with an effective date of Apxil 1, 2015 that changed the
* workers’ cbmpeﬁsgtiﬁn ma;chnu:u--fee; schcdi,ﬂe- for services provided by ambulatory surgical
centers ® pp 8—25) In its Request for ﬁeclariatory Ru]i'ng,, SCA ‘contended t’hat the
'Camrmssron failed to adopt a few fee schedule for atbulatory surglcal centers in substantial

compliance with the rule-making requmamenfs of Article 2A: of the APA because the

Commission had failed {o prepare or obtain the fiscal note and certgﬁcgrtmns from the Office of |

State Budget and Management xcqirjx_ed_undef N.C. e‘rcn{ Stat, §§ 150B-21.2(a) and 150B-
21.4(b1). (R pp 9-10). On October 30, 2015, the C-oimnﬁssiqn granted: SCA’s request fora-

declaratory miling and indicated that a ruling on the mcﬁtﬁ.-ﬁoﬂid be issued within 45 days,

" (Rp6).

On Der;ember 14, 2015, the. Commzssxon 1ssued 1ts Declaratory Rulmg, Theé Ruling

congluded that the Commission. had fo]lowed the Taw i adoptmg a new maximum fee schedule

EXHIBIT A



for ambulatory surgical ‘centers, and declined fo declare those pa.rts of its rules invalid as
requested by SCJ} in its Request for Declaratory Ruling. (R pp 2-5).

On January 13, 2016, SCA filed a Petition for Judicial Review pursuant to Article 4 of
the APA seeking reversal of the Commission’s Declaratory Ruling and a decisién invalidating

‘those parts of the Commission’s rules that changed the ambulatory surgical center fee schedule.

THE MOTION TO INTERVENE AS AMICI CURIAE

Ten days prior to the week of the hearing on SCA’s Petition for Judicial Review,

| Greensboro Orthopedics, P.A., drthoCarolina, P.A., Raleigh Orthopaedic Clinic, P.A., Surgical
Cenfer of Greensboro, LLC, Southeastern Orthopaedic Specialists, P.A., Orthopaedic & Hand
Spccialists, P.A.,, Cary Orthopaedic and-Sports Medicine Specialists, P.A., and Steﬁhen-D. Lucey
(collectively “the Movants” or “Intervenors”) ﬁled a Motion to Intervene as Amici Curiae.
Along with the Motion, Movants ﬂlcd a Brief. Attachcd to Movants® Brief is an Affidavit of
Conor Brockett, Associate General Counsel for the North Carolina Medical Society. In response
to the Motion to Intervene, Respondent filed an objection to Movants’ Motion to Intervene as
Amici Curiae and a Motion to Strike the Affidavit of Conor Brockett and the attachment to that
Affidavit, as well as all references to the Affidavit and exhibit within the body of Movants’ brief.
| In reaching the decision on the rehef requested in SCA’S Petition for Judicial Review; the
undersigned has disregardcd and not considered the Affidavit of Conor Brockett and attached
exhibit and has dlsrcgarded any refcrenccs to the Aﬂidawt and exhibit in Movams Brief.

' Respondent’s Motmn to Strike has been granted. The Affidavit of Conor Brockett and exhibit

are not part of the record in this case.

EXHIBIT A
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In its discretion, this Court has allowed Movants’ Motion to Intervene in this judigial
~ review proceeding for the limited purpose of filing the Amici Curiae Brief without the Affidavit

of Conor Brockett and exhibit,
STANDARD OF REVIEW

Atticle 4 of the APA governs _]lldlclal review of a declaratory ruling, N C. Gen, Stat, §§
150B-43 et seq. The Commission’s issuance of a Declaratory Ruling upholding the validity of
rule provisions challenged by SCA. is a decision that is subject to judicial review under Article 4
of the APA, See N.C. Gen. Stat. § 150B-4(al)(2). |

In its Petition for Efudi:l:ial' Ra_view, SCA coﬁtends that the Commission’s Declaratory
Ruling is in excess of its staiutory authority, made upon unlawful procedure, aﬁd affected by
other error of law, Because of thése errors asserted by the SCA, this Court has applied the de
novo standard of review fo review the Commission’s decision as requiré& under N.C. Gen. Stat.
§ 150B-51(c). ‘

' ANALYSIS

The Commission, pursuant to N.C. Gen. Stat, § 97-26, is required to adopt by rulela‘
schedule of maximum fees for medical compensation, The fees adopted by the Commission in iﬁ
schedule must be adequate to ensure that (ij iﬁjured workers are provided the standard of
services and care iﬁtended by North Carolina Workers’ Compensatio‘r-l Act,-(ii) providérs are
reimbursed reasonable fees for p'ro{riding services, and (iii_)- medical 'costs an;: adequately
contained. N.C. Gen, Stat. § 97-26(a).

Pfit}r to the promulgation of the rules at issue in this case, the Commission, in accordance
with ther statutory Iﬁandate set out in N,C. Gen. Stat. § 97-26, adopted through rule-making

procedures its “Fees for Medical Compensation™ published at 04 NCAC 107 .0101. This rule
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consisted of & “Medival iFﬁe-‘-,S’éﬁé{i,l;llé’ " and a "‘-ﬁbﬁﬁitaf Fet Sdﬁﬁaﬁle”‘ (ﬂié"‘PﬁQr‘ Ritle”). The
“Medical Fee Schedule” of the Priot Rule set makimuin arnounts that could be paid for “medical;
surgical, nursing, dental.and- rehabilitative. scﬁiﬁcﬁ; ; a;id.wmadicinés, “sick  travel dnd .- other
treatment, inwludiﬁ__g medifdal‘--aﬁd_ surgical -_suppli’fc-‘s,; ‘and‘ ;bﬁgi.njél-artiﬁcial members.” The
“Hospital Fee 'Schedulé.’:-’ of the Prior Rule set maxxmum amounts that* could be paid for
“inpatient hospital fees,” “61_1%15@’&;&111& hospxtal ff-‘:e':s‘,'” and “ambulatory surgery fees?

On_ August 23, 2013, Session. Law 2013-410 was ensctéd tto law. Seotion 33.() of
Sessioi Law 2013-410 provided the foffowing: e

SECTION 33.(3) Indusirial Commission Hospital Fee Schedule:

(1)  Medicare methodology for physician and hospital fee. schedules. ~ With
respect to the schedule of miaximusi fees for physician and hospital
compensation adopted by the Industrial Commission pursuant to G.8. 97-26,
those: fee ‘schedules: shall be based on the applicable Medicare payment
methodologics, with: such adjustments and exceptions as ate necessary and

- appropriate tb-ensuire. that (1) injuted - workers ars provided the standard of
services-and care. intended by Chapter 97 of ‘the General Statutes, (ii)

providers are reimbursed reasonable fees -for providing these services, and
* (iif) medical costs ate adequately contained. ...

3 Exped"ite rule-making pquc,esé for fee.schedule. = The Industrial Commission

is exempt from the:certification, requirements of G.8. 150B-19.1(h) dnd the

fiscal note requirement of G.S. 150B-21.4. in developing the fee schedules

required pursuant to this séction. ' ,
Notably, in'Session Law 2013-410, Seetion 33.(2), the General Assembly provided for an
expedited rule-making process for fhie new fee ‘schedules which bypassed. the cerlification and
- fiscal note ;rcqui:eﬁit:rﬁts- ﬂia_t-jgmul_d otherwise be fﬁqulred _?r_i‘or-.,tq' adoption of a fee sehedu-i‘e‘.-
A:Iﬂ;éugh ‘the certification réquirehicﬂﬁ_of NCGen Stat § 1§0B-191{h) beedme maot when
those requirements were répealed: by: Session Law 2'0"_.1, 4-112, -.S.cciion 6(a); there are certification

requirements in preparing the fiscal note described in N.C. Gen. Stat. § 150B-21 A(b1).

5
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In response to this -Sessieh I;aw, thie CommxSsmn -uﬁdeﬁ:bdk. i process to modify its fee

schedules arid ultxmately amended 04 NCAC IOJ 0101 zmd adopted two rules: (1) a rule setting

fees for “Professwnal Serv:ces,” 04 NCAC IOJ 0102 whwh sets fees for physm:ans and health

care providers; and (2) the rule at issue in th;s‘matter, 04 ’NGAG 10] .0103 entxti’ed -“Fees- fo-r
Institutional Servmes P In adoptmg the “Fees for. Inshtutmnal Services” rule, the Commission
did not. p:repare’ or obtam a fiscal'note, relymg upon the exempﬂen language set forth in Session
Law '2,0'_13-4]0,_ Section 33.()(3). Th‘e. fee schedule set fei-th.m' the new “Fees for Institutional
Services” rule heiuﬂ’es"sei)ara’te =-sub-seefiohs- settmgforth méxffeum :i'ees. for “hospital inpatient
institutional services,™ “ 'h-Uéﬁifal' 'Ouipatient--ihsﬁteiicnal -sefviees,.” “e;iﬁcai access hespital”
' inpatient and outpatient services, and “institutional s_en}icés‘ provided by ambulatory surgical
centers.”
Petltmner an owner and operater of mnbulatory surgical centers, seeks: declaratnry telief

from.this Court on the gmunds that the Commmsmn exceeded the stahitory authorlty of Session

Law 201-3-410, Section 33.(a) by adep’un-g a. fee sehedule ,p&rtamm‘g torambulatory surgical.

centers without eomp.l}'fiBg with: the'ﬁ_’s’calj"r_mte ‘rﬁﬂﬁiiﬁerﬁems'of NC Gen. Stat, §§ 150B-21.2(a)
and 150B-21.4. Specifically, Petitioner, joined by‘.fetervener:s for the purposes ef ﬂus Petition,
* contends that the General Assembly, in Session ﬁaw 20137419, Section 33.(&1}, mandated only
that new schedules of maximum fees for physicians and hospitals be adopted under an
expedited rnle-making process, so as to ensure that the i G of physicians and
hospitals be based on ihe applieeble Medi-care paymeht smethodelegies

Petitioners: and Iniervenors contend that they, as ‘lmimlatery surgmal centers, are
Iegally distinet from hesplta]s and that beeause the General Assembly mandated new fee

schedules for physmlans and h{)spﬁais; a__nd not a_mbulatory'_sp;r_gx_éal centers, the .C'onnmssmn did
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not have statutory auth})rity to adopt new fee schedules relating to ambulatory surgical centers
_under the expedited rule-making prdcess.
North Carolina law defines a “hospital” as

any facility which has an organized mechcal staff and which is

designed, used and operated to provide health care, diagnostic and

therapeutic services, and continuous nursing care primarily to

inpatients where sich care and services are rendered of the

supervision and direction of physicians licensed under Chapter 90

of the General Statutes, Article 1, to two or mare persons over a
period in excess of 24 hours. :

N.C. Gen. Stat. § 131E-76(3).
North Carolina law defines an “ambulatory surgical facility” as

a facility designed for the proviéi(m of a specialty ambulatory

surgzical program or a multispecialty ambulatory surgical program.

An ambulatory surgical facility serves patients who require local,

regional or general anesthesia and a period of post-operative

observation. An ambulatory surgical facxhty may only adrmt

patients for a period of less than 24 hours , ,
N.C. Gen. Stat. § 131E-146(1); see also N.C. Gen. Stat. § 131E-176(1b) and (13) (setting forth
separate definitions for hospitals and ambulatory surgical facilities). No further definition of the
' ‘terms “hospital” or “anibulatory surgical facility” is contained in the statutes pertaining to the
authority of the Commission to adopt fee schedules.

The Court-finds and canoludcs that hespitals are separate and legally distinct entities
from ambulatory surgieal centers. The Court further finds and concludcs that the plain
language of the General Assembly, in enacting Session Law 2013-410, Section 33.(a), authorized
the Commission to use an expedited rule-making process only in adopting new maximum fees

for physicians and hospitals and that the General Assembly did not aunthorize the Commission to

use an expedited rule-making process in adopting new maximum fees for ambulatory surgical

centers.
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As the North.Carolina Supreme Court has stated on numerous occasions, when the
-language ofa statuté: is clear and unambiguous, courts must give the statute its plain and definite
meaning. State v. Dellinger, 343 N.C. 93, 95, 468 S.E.2d 218, 220 (1996); Lemon.s‘ . Old
Hickory Council, Bay Scouts of Anierica, 322N C. 271,276, 367 S.E.2d 655, 658 (1988)

The Comm1ssmn contends that because the term “Hospital Fee Schedule” is used in the
heading of Section 33.(a) of Session Law 2013-410, this indicates that ambulatory surgical
centers were included in the General Assembly’s mandate to change the maximum fee schedules
using an expedited rule-making process, The Commission contends that under the prior fee
schedules, ambﬁlatory surgical centers were included as one subsection of “Hospital Fee
Schedule,” Howcvéx, North Carolina law is clear that captions of a statute cannot contr_ol when
the text is clear, Appeal of Forsythe County, 285 N.C. 64, 71, 203 S.E.2d 51, 55 (1574).

Respondent’s argument also is contradicted by the fact that the physician fee schedule is

included within the fee schedules that the General Assembly mandated be changed and '

‘ phy'sicia,ns were not included as a subsectipn of “Hospital Fee Schedule” under the Prior Rule,
ﬂtﬂéss otherwise exem;_nfed, the fiscal note requiremgnté are part of the mandatorj-('
procedure of administrative rule-making. N.C. Gen. Stat. § 150B-21.§.. Under N.C. Gen. Stat. §
- 150B-18, a rule is not valid unless it is adopted in substantial compliance with Article 2A of the
APA. The failure of &e Co@iséion to comply with the fiscal note requirements in adopting a
new fee schedule for ambulatory surgical centers .cannot, in this instance, be viewed as

substantial compliance with the rule-making requirements of Asticle 24 of the APA,

Because the Commission was required to comply with the fiscal note requirements in

adopting a new fee schedule for ambulatory surgical centers and failed to do so, the Commission
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exceeded its statutory authority and employed an unlawful procedure. . N.C. Gen. Stat, § 150B-
51(c). |

Therefore, this Court finds and concludes that the Petitioner is entitled to the declaratory
ruling that the Commission’s attempted adoption of a new fee scheduie for ambulatory surgical
center services, but limited solely to those services, as set forth in 04 NéAC 10J. 0103(g) and (h)
(also referenced in 04 NCAC 107..0103(1)), and the at.nendment of the Prior Rule 04 NCAC 10J
0101{d)(3), (5), and (6); to the extent that thé amendment removed the. old fee?schedule for -
ambulatory surgicél cenuf.-l_-s, are invalid and of no effect. ‘ _

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED ﬂ;at the relief sought
by SCA in its Réquest for Declaratory Ruling @d Petition fof Judicial Review is. GRANTED
and 1:}16~ Declaratory Ruling entered by the Commission is REVERSED.

The Commissio-n’s attempted adoption of a new fee schedule for ambulatory surgical
c.e_nter services, l;mt limited solely to those services, as set forth i.n 04 NCAC 101, 0103(g) and ()
(also referenced in 04 NCAC 10'3 . 0103 (i)), and the amendment of the Prior Rule, specifically 04
NCAC 10J .0101(d)(3), (5), and (6), to the extent that the amendment removed the old fee

schedule for ambulatory surgical centers, are invalid and of no effect.

Thisthe 4 day of b 2016,

The Honorable Paul C. Ridgpway
Superior Court Judge
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE " SUPERIOR COURT DIVISION
© 16 CVS 00600

 SURGICAL CARE AFRILIATES, LLE, ) . .
P@ti;‘ianer ‘

v. ~ ORDER ALLOWING STAY'

NORTH CAROLINA INDUSTRIAL
COMMISSION, '

)

)

)

Yo

)

)
Réspondent )

THIS MATTER comes before. the undersigned upon Respondent’s Motion to Stay the
Final Judgment of the S_uperi‘or-Court- pursﬁant to N:C. Gen. Stat. § 150B-52 and Rule 62 of the-
North Carolina Rules of Civil 'P-rdt;é_ciu're.' " On August 9, ;ZGijG, the Superior Coutt, by and
through the undersigned, issued its final judgment in the above-captioned matter; wherein: the
Court feversed the Res-pbndgnt’-_s Déﬁ‘f;'ll-a_.rgtoxy'_lf{uling_ and granted the r@liéf‘raqu@sth:by the
Petitioner. Respondent seeks, through its motion, to préserve the status quo of the subject
matter while pursuing an appeal of the Court’s final judgment. The Court has considered the
record proper and.the arguments of counsel.

For good cause shown, and iri the discrétion of the Court, the Court finds and concludes
that the Motion fo Stay should be allowed, Therefort, it is ORDERED: that the, application and
effect of the Court’s Final Judgment entéred on August 9, 2016 in.this matter is STAYED uitil
such time that the Court of--AppaaIs..qf ‘North Ca_roii._I:z,é can__fﬁie':{:m the matter oy until this order is
modified by d.court of competent jurisdiction,

So ORDERED, this the 2°day of September, 2016.

‘i__ja'uf. C. Rid geway, S@‘e‘m\zl()ourt J u.ci oe
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Mont'gome,,ry, Renee J.

From: Bourdon, Kendall <kendall.bourdon@ic.nc.gov>

Sent: Tuesday, October 18, 2016 4:14 PM

To: ncic.rules@lists.ncmail.net

Subject: . [NCIC.Rules] Notice of North Carolina Industrial Commission Temporary
‘ Rulemaking ‘

Attachments: Proposed Temporary Rule 04 NCAC 10) .0103.pdf; ATTOO00L.txt '

Importance: ) High

Good afternoon,

The Industrial Commission has proposed a temporary rule that has been submitted to the North Carolina Office of
Administrative Hearings, Rules Division, for publication on its website, http://www.oah.state.nc.us/rules/. The proposed
temporary rule is attached to this e-mail. This temporary rule is proposed pursuant to N.C. Gen. Stat. § 150B-
21.1(a)(5). The effects of the August 9, 2016 decision in Surgical Care Affiliates, LLC v. North Carolina Industrial
Commission, No. 16-CVS-0060 (Wake County Superior Court) necessitate the expedited implementation of this

temporary rule.

A public hearing ‘will be held on Friday, November 18, 20 16, at 1:00 p.m., in Room 2149 of the Dobbs Building, 430
North Salisbury Street, Raleigh, NC, 27603. Room 2149 is the Utilities Commission Hearing Room on the second floor
of the Dobbs Building. The public comment period will run from October 19, 2016 to November 29, 2016. Please send
any written comments to Kendall Bourdon at kendall bourdon@ic.nc.gov or 4333 Mail Service Center, Raleigh, NC

27699-4333, no later than November 29, 2016.

The Industrial Commission will provide updates throughout the rulemaking process on the “Latest News” tab as well as
the “Industrial Commission Rules” page of the Industrial Commission’s website, www.ic.nc.gov. Should you have any
additional questions, please call Kendall Bourdon at (919) 807-2644, : -

Sincerely,
Kendall Bourdon

SYEREIT RO

Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized
state official.
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Rule 04 NCAC 1070103 is proposed as-a tén,ipgfary-:mlé as fg’b;lldizqsf:s

*94 NCAC I{IJ 0103 FEES FOR INSTIT TIONAL SERVICES ;
Ea) ‘Except where otherwise, prov1ded magimum allowab‘le ameunts for mpat!gntand c;ﬂtpahent institutional’services ' )

shall be based on fhe current federal fiscal year' 5 f%tmhty~spec1ﬁc Medic ¢ rate established f’or each institutional

'facihty by the Cénters for Medicare & Medicaid Services ("CMS") "Facshty—spemﬁc“ rdte feans thie: all-qnclumvas

amouni ehg]ble for. payment by Medmare fer a ¢laim, excludmg pass‘-tbrougia payments An institutional facility n_a_xj
] 5 sraph and Paragraphs (c). (d “and

(ﬂ of t}us Rule ifiits muahfies for Da’vment bv CMS as. arm matient hosmta]

by The: schedule of maximum rmmbursement rates for hospital inpatnent* mshmtional services s as follows::
{1y  ‘Beginning Aprii L, 2015, 190 percsm of the hospxtal‘s Medlcare fac:hty—*spee;ﬂc ameunt.
@ Beginning January 1,,2016, 180 percent of the_hosglta,l's;M@dmars f_at_:il;‘g)_{—.spe_c_lﬁc amoutit.
(3)  BegiimingJanuary 1 ,2017,160 :'gﬁf_éént;,_of.&ﬁa hﬂsﬁiféi's.@?ﬁﬁaré;faeili.ty-spéciﬁb amoynt.

(e) The schedule:of maximum reimbursement fates -'fdf\hbﬁpﬁa‘t_ _c:_iitp.é’fiéht-i-i}?t__iﬁltidﬁal;servicejs 1s.45.follows;
().  Begianing April 1, 2015, 220 jiefc;gn’t"ﬂfﬂi&ﬁosﬁi%a‘l‘s-Méﬁﬂiﬁhr‘éffac;il-ﬁy'—spédificial_iioim-t.:
@) ' ‘Beginning January 1, 2016, 210 percenit.of the hospital's Medicare facility-specific amount.
(@Y  Beginiing January1;2017, 200 peicent of fhe hospitals Medicars facility-specific attiount

"(‘d) ‘Notwithistanding: the'Paragraplis (é)‘thi"bﬁ'gh {(c).of this Rulg; haximum-all

provided by crmcal acEesy hosplfals {" CAHY), as certiﬁed by CMS, AT based ofi the Medicare mpat{entper dieity rates-

anid outpatient:slaiths pagient amounts allowed by CMS-for each CAH facil

(e} The Schedule of fiaximdin reifubiwseinent rates fof’ mpatlent mstﬁut&onalﬁmlces provided by CAHs isas fallows

(1y. Beginning April 1, 201 5, 200-percent of the hospital's: Medicare CAH per diém amount.
(2) ' Begmﬁmg January 1, 2016,.190 percent of the hospita:l 5 Mel itare.CAH per-diers amotint.
3) Begmmng January 1, 2017, 170 percent of the hesp:tai‘s Médicaré CAH per diem amoin.

(f) The schedulé of maximum feimbursement: rates for outpatient institition
follows:- . ,
(1) Beginning Apiil 1, 2015, 230'j')'emeﬁt-dffh-e‘-hbaiiitéﬁS'M&:_d_ijria"fq--CAH:ﬁlﬁimsf__jiaj?{znéﬁt.,amount,‘

[¢3] Begmnmg January 1, 20186, 220 pereent ﬁfthe hca tal's 'Eiéﬂiéa_rei-%ﬁ clalmspa}’mem dmouit.
(3):  Beginning Jandary1, 2017, 210'peicent of the hospital's Med ai dimouir

(g) Nothihstandmg Paragraphs (a) through {f) ofthis Ruie thé maxmmn
pmvnie& by ambuiatory surgmaf centers {"ASC") shall be ‘baged: on this Medmare ASC T

~ EXHIBIT B

rable amoiints for instiifional services

tiorial services provided by CAHsis.as
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reimbursement rate for institutional services provided by ambulatory surgical centers is 200 percent of the Medicare

ASC facility-specific amount.
E] 5 $I ] i ! E - » } ﬁ . . 0 l v . i ; ‘ i ] 1] ] |

‘ (h) Notwithstanding Paragraph (g) of this Rule, if surgical procedures listed in Addendum EE ( Surgical Proéedures

Excluded from Payment in ASCs for CY 2017) to the most recently adopted and effective Hospital Outpatient

Prospective Payment and Ambulatory Surgical Center Payment Systems as published in the Federal Register, or its

successors, are provided at ASCs, they shall be reimbursed with the maximum amount being the usual, customary,
and reasonable charge for the service or treatment réndered.

(i) If the facilityrspeéiﬁc Medicare payment includes an outlier payment, the sum of the facility-specific
reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages
set out in Paragraphs (b)', {c), (e), (D), and @){g) of this Rule,

(i) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee

schedules in Rule .0102 of this Section.

. (k) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG")

payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no

more than the billed charges,
(1) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment

shall be determined using Medicare's payment methodology for those specialized facilities multiplied by the inpatient

instifutional acute care percentages set out in Paragraphs (b) and (c) of this Rule.

History Note:  Authority G.S. 97-25; 97-26; 97-80(a); S.L. 2013-410;
Eff April 1, 2015-2015;
Temporary Amendment Eff. January 1, 2017.

- . mxmmme ;
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Rule 04 NCAC 107 .0103 is amended under temporary procedures as follows:

04 NCAC 10J .0103 FEES FOR INSTITUTIONAL SERVICES

(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional services
shall be based on the current federal fiscal year's facility-specific Medicare rate established for each institutional
facility by the Centers for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the all-inclusive

amount eligible for payment by Medicare for a claim, excluding pass-through payments. An institutional facility may

only be reimbursed for hospital outpatient institutional services pursuant to this Paragraph and Paragraphs (¢). (d), and

(D) of this Rule if it gualifies for payment by CMS as an outpatient hospital.
(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows:

(€)) Beginning April 1, 2015, 190 percent of the hospital's Medicare facility-specific amount.

2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount.
3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount.
(¢) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows:
(1) - Beginning April 1,2015, 220 percent of the hospital's Medicare facility-specific amount.
@) Beginning January 1, 2016, 210 percent of the hospital's Medicare facility-specific amount.
(3) Beginnihg January 1, 2017, 200 percent of the hospital's Medicare facility-specific amount.
(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional services
provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per diem rates
and outpatient claims payment amdunts allowed by CMS for éac_h CAH facility.
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as follows:
gy Beginning April 1, 2015, 200 percent of thd hospital's Medicare CAH per diem amount.
@) .Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount.
3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount.

(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as

. follows:

(1)  Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount.
2) Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount.
(3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount.

(g) Notwithstanding Paragraphs (a) through (f) of this Rule, the maximum aIlowable amounts for mstltutmnal services

prowded by ambulatory surglcal centers ("ASC") shall be based on the | A

formula and faeter—s factors mcludmg all OPJE'S and ASC Addenda as published annually or’ referencsd bv website in
i i ; ( “the: OPPS/ASC Medlcare rule”) “An'ASCs

I
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the maximum allowable amount for any institutional sérvice it provides. Rei

(1) A maximum reimbursement rate of 200 percent shall apply to institutional services that are eligible

foi payirient by CMS when performed at an ASC:
(2 A maximum reimbursement rate of 135 percent shall apply to institutional services performed at an

ASCthiat are eligible for payment by CMS if performed at an outpatiént hospital facility, buit would

(i) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific
reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages
set out in Paragraphs (b), (), (e), (), and (h). [£e)-]of this Rule.

(j) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee
schedules in Rule .0102 of this Section. ‘

(k) Tf the billed charges are less than the maximum allowable amount for a Diagnostic Rélated Grouping ("DRG")
payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no
more than the billed charges. ‘

(1) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment
shall be determined using Medicare's payment methodology for those specialized facilities multiplied by the inpatient

institutional acute care percentages set out in Paragraphs (b) and (c) of this Rule.

History Note:  Authority G.S. 97-25; 97-26; 97-80(a); S.L. 2013-410;
Eff April 1, 2045- 2015
Temporary Amendment Eff January 1, 2017.
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TEMPORARYRU—LEhMAKING | OAH USE ONLY
FINDINGS OF NEED VOLUME:

[Authority G.S. 150B-21.1]
- : : : ISSUE:

1. Rule—Maldng_Agency: North Cé_l'rélina:_lfzidi'istrial qunmiésio?-

2. Rulecitation & name: 04 NCAC10J.0103

3. Action: [J Adoption " W Amendment  []Repeal
4. Was this an Emergency Rule: [] Yes Effective date:
: No

5. Provide dates for the following actions as applicable:
a. Proposed Temporary Rule submitted to OAH: October 18, 2016
b. Proposed Tempotary Rule published on th& OAH website: October 21, 2018
¢. Public Hearing date: November 18, 2016. 7
d. Comment Period; October 19 2016.through November 29, 2016
e. Notite pursuant to’ GS. —150]3-21.1(:13)(2): October 18, 2@16
f. Adeption Sy agency on: December 5,2016
g Proposed effective dateof temporary rule:[if other than effective date establishied by G.S, 150B- 21.1(b)
and G.S, 150B-21.3]: January 1,2017 .

h. Rule approved by RRC as a permanent rule [See G.S. 150B-21.3(b2)]:

6. Reason for Temporary Action. Attach-a copy-of any cited Iaw, regulation, of docusment necessary for the review.

[] A serious and unforeseen threat to the public health, safety or welfare.
[[] The effective date of a recent act of the General Assembly or of thie U.S., Congress.
Cite:
Effective date:. ‘
[ A recent chasige in federal or state budgetaty policy:
Effective date of change!
[] Arecent federal regn]atlmi.
Cite:
Effective date:
E A recent court order.,
Cite order: Surg:cal Care Affiliates, LLC v. North. C’arolma Indusirial Conimission; No. 16-CVS-00600 (Wake County
Superior Court). :

[C] State Medical Facilities Plan.

[ other: : i
Explain: The effects of the August 9, 2016 dec151on in Surgical Care Aff iiates, I LG v..North Carolina Industridl Cominission, No. 16-
CVS-00600 (Wake County Superior Court) necessitate the expedltcd ‘implementation. of this. temporary rule. This recent conrt decision
invalidated the Industrial Commission’s medical fée schedule provisions for ambulatory surgery centers, which had: taken effect Aprif 1,.
2015, based on the court’s intesprefation of Séssion Law 2013-410, Sedtion 33 (a); and the application of its fisval hote exemption
language Due to'the court décision, the médical fee schedule, as applied only to ambulatory siirgery centers, reverts back to the pre-April
1,2013 provisions which provided for-a maximum reimbuifsenmerit rate-of 67.15% of billed charges, resulting in a potentially retroactive
and prospective muli]—mllhon dollar increasein costs to the workers’ compensation system. Although the August9,2016 decision has-
been stayed by the Superior Court during the appeal to'the North’ Cara!ma Courtof. Appaa!s, it-is the Industrial Comumission’s statutory
ebligation to adopt a-rule a8 quickly as possible to resfore; balance to the worket's’ compensation system pursuant to N.C, Gen. Stat, §97-
26 in the event the decision’is upheld on appéal: By puﬂm B a tefriporary ruia in p]ace as so0T-as possjble, thie period of timé subject t6.a
- potential refroactive invalidation of the- ambuhtory surgery center fee schedulc prows:ens will be lrnited to April 1, 2015 to December:31, -
20186, providing certainty regarding medical costs for 2017 and !Jeyond

— EXHIBITD 3
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7, Why is adherence to noﬁ.ce"md-heéring fequirements’c‘.ont:‘ary'to the public interest and the imnrediate adoption of the
rule’is required?

The effects of the August 9, 2016 decision in Surgzcal’ Care Affiliateés, LLCV. Ncm‘h Carolina Industrial
Commission, No. 16-CV.8-00600.(Wake ‘County Supericr Court) necessitate the expedited implementation of
‘this temporary rule, This recent court decision invalidated the Industrial Commission’s. medical fee schedule
provisions for ambulatory surgery céntérs, which had taken effect: Aprﬂ 1; 2015, based on the court’s
interpretation of Sessmn Law 2013-410, Section 33(a), and the apphcatmn ofits fiscal note exemption
 language, Due to the eourf decision, the medical fee schiedule, as applied only fo ambulatory surgery centers,
reverts back to the pre-Apiil 1,2015; prov1510ﬁs which provided for a maximun teimbirsement-tate of
-67:15% of billed charges; resultingin-a potentially retroactive and: prospective multi-million dollar increase in
costs to the workers’ compensation system. Aithough the August 9, 2016 déeision has been: stayed by the
Superior Court during the: appeal to the Notth- Caro]ma Coiurt of Appeals, it is the Industrial Commmsxon ]
statutory’ obhga’cmn to adopt arale a3 qulckly as ‘possible to restore balance to the workers’ compensatmn
system pursuant to N.C. Gen. Stat. § 97-26 in the event the decision is upheld on appea] By putting a
temporary rule in place as soon as possible, the period of time subject to a potential refroactive invalidation of
the ambulatory surgety center fee scheduile provisions will be limited:to-April 1, 2015 to. December 31, 2016,
providing certainty for all industry stakeholders, including eémployers, insurers, *md medical providers,
regarding medical costs for 2017 and beyond. Although-the decision.in Surgzcal Care Affiliates, LEC v.
" North Carolina Indusirial Commission, No: 16-CVS-00600 (Wake County Supetior Court).did not order the
Industrial Commission to engage in temporary ruiemalﬁng, it is the Cﬁmm15310n s'position that the effects of
 the decision require the- mlmedmte adoptmn of thls ruIe '

8, Rule establfis'i_les.er‘ inc:rease's d fée? (See G.S. 12-3.1)

[ ves

Ageney submitted request for consultation on:
Consultation not required. Cite authority:

Xl No

9, Rule-making Coordinator: Kendall ¥. Bourden

Phone: (919) 807-2644

E-Mail: kendall. bourdon@ic.ne:goy - S Ifthis functum lias beein delegated (reassigned) pursuant

16 G.S. 143B 10(a), siibinif a copy of the delegation with this

; ‘ | form.

.Agéncy. confact; if any: ik ,- 'I'yped Name Char]ton L: Allen

Phone: ' | ' L -TltIe. Chalrman .

E-Mail: o : .| ‘E-Mail: Gharlton Alleni@icsiegov
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SURGICAL CARE AFFILIATES’ INITIAL COMMENTS IN OPPOSITION
TO THE TEMPORARY RULE, 04 NCAC 10J.0103, PROPOSED
BY THE NORTH CAROLINA INDUSTRIAL COMMISSION

TO: NORTH CAROLINA RULES REVIEW COMMISSION

The temporary rulemaking process is a deviation from thé permanent rulemaking process.
Because of the presumption that permanent rulemaking should be used, the Rules Review
Commission reviews every temporary rule to deter@ne whether it meets the limited criteria for
adoption of a temporary rule set forth in N.C. Gen; Srtat, § 150B-21.1(a). The Industrial
Commission’s (“IC”) gttempted amendment of 04 NCAC 10J ,0103 does not meet the criteria for
| adopting a temporary rule.

The IC relies upon a “recent court order” that neither explicitly nor implicitly rcquires_ a
temporary rule, The IC instead contends that “the effects of” the recent court order make a
temporary rule necessary, The effect of the recent court order is to revert to a lawfully adopted
prior fee schedule for certain medical services.

Unlike two other times when temporary rules have been required by a recent court order,
the IC’s temporary rule is not necessary to com‘ply with or enforce the recent court order or to
-ensure activities can coz_ltinue thaf would otherwise be prbhibited by the recent court order.
Instead, the IC ié merely trying to avoid the consequences of a recent court order that invalidates
Oné of its rules for failing to comply with the permanent rulemaking requirements under the
Administrative Procedure Act (“APA”). The IC is now irying to do through temporary
rulemaking what it faiied to do properly thrm-lgh permanent rulemaking—change a fee schedule,

We request that the Rules Review Commission prohibit this attempted end-around the APA.

EXHIBIT E



THE CRITERIA FOR ADOPTING A TEMPORARY RULE HAVE NOT BEEN MET,

Immediate Adoption of the Temporary Rule is
' Not Required by Recent Court Order.

The IC contends that N,C. Gen, Stat, § 150B-21,1(a)(5) provides the statutory authori_ty‘
for adopting the propbsed amendment to 04 NCAC 10J .0103 as a temporary rule. Under this

criterion, the immediate adoption of the rule must be required by a recent court order. However,

there is no recent court order that requires the immediate adoption of an amendment to 04 NCAC
10J .0103. |

The IC contends that “the effects of” the August 9, _2016 Decision in Syrgical Care
Affiliates. LLC .15. North Caroling Industrial Commission “necessitate the expedited
implementation of this temporary rule,” admitting that the Decision does not order or even
mention temporary rulemaking, The IC is misreading the clear language of the témporary fule
statute, N.C. Gen, Stat. § 150B-21.1(a). The court order upon which the IC relies does not
require the immediate adoption of a temporary rule. As the N.C. Supreme Coﬁrt has stated on
numerous occasions, Whén the language of a statute is clear and unambiguous, courts must give
the statute its plan and definite meaning, State v, D.ellinger,.BéiS N.C. 93, 95, 468 S.E.2d 218,
220 (;996); Lemons v. Old Hickory Council, Boy Scouts of America, 322 N.C. 271, 276, 367
S.E.2d 655, 658 (1988). | |

The Superior Court Decision is No Basis for Temporary Rulemaking,

Because the IC had failed to obtain the required fiscal note for permanent rulemaking, the
Honorable Paul Ridgeway, Wake County Superior. Court Judge, reversed the IC’s declaratory

ruling that it had complied with all of the requirements. In the Decision, Judge Ridgeway

concluded:

- 2 ' EXHIBIT E
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The Commission’s attempted adoption of a new fee schedule for’
ambulatory surgical center services, but limited solely to those
services, as set forth in 04 NCAC 107 .0103(g) and (h) (also
referenced in 04 NCAC 10J. 0103(i)), and the amendment of the
Prior Rule, specifically 04 NCAC 107 .0101(d)(3), (5), and (6), to
the extent that the amendment removed the old fee schedule for
ambulatory surgical centers, are invalid and of no effect.”

The Decision does not direct the IC to pursue temporary rulemaking or require temporary
rulemaking implicitly. ‘The “effects” of the Decision do not requite temporary rulemaking either.
The “effect” of the Decision in Surgical Care Affiliates was to recognize the invalidity of the
IC’s attempted adoption of a new fee schedule for ambulatory surgery centers (“ASCs”), which

had the effect of keeping in place the fee schedule for ASCs that had been lawfully adopted in
2013. As a result, there is a fee schedule for ASCs. If the IC chooses to change that ASC fee

schedule, it can pursue permanent rulemaking complying with all of its requirements.

The IC?s Position that “The Effects of the Decision” Provide.
Justification for Téemporary Rulemaking Has No Merit.

The IC contends, contrary to the plain language of the temporary rule statute, that “the
effects of the Decision” require the immediate adoption pf the proposed rule. The IC uses
conclusory statements about “restoring balance to the workers’ compensation system.”

If such conclusory statements could be justification for a temporary rule, all agencies
would be promulgating temporary rules any time a decision was made on judicial .revie‘w that an
agency had failed to follow the required permanent rulemaking process. Such a broad
interpretation of the temporary rulemaking criteria would permit a rulemaldng agéncy to
blatantly violate the permanent rulemaking process, invite a court order that invalidates those

rules, and then pursue temporary ﬁﬂemaking based on “the effects of the court order.” That is

what the IC is attempting to do here.

3 U EmmITE
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- By the IC’s logic, agencies could use temporary rules in the wake of almost any court
‘order, legislation, or regulation by citing alleged negative effects. The exception (temporary

rulemaking) would swallow the rule (permanent rulemaking).

The Proposed Temporary Rule is Not Necessary to
Comply With or Enforce t_he Decision.

To our knowledge, there have been qnly two other times that agencies have promulgated
temporary rules required by a recent court order. These two cases further demonstrate that the
IC fails to meet the threshold for temporary rulemaking in this case,

The Environmental Management Commission (“EMC”) adopted temporary rules in 2001
as required by the Supreme Court’s recent decision in Solid Waste Agency of Northern Cook
County v. United States Army Corps of Enginéers, 531 U.S. 159 (2001). The Suprerﬁc Court
invalidated the Army Corps of Engineers’ jurisdiction over the discharge of fill into isolated
waters. At that‘time, there had been no State permitting process. because it would have been
duplicative. cWhen the Corps of Engineer lost jurisdictidn, the State alone retained jurisdiction
over activities impacting isolated, intrastate fvaters. But there was no pern:iti:in'g j)rocess. As
concluded. by the North Carolina Aftorney General, the Supreme Court decision meant that
“[u]nﬁl a permit program is codified in the [EMC’S] rules, no activities involving the discharge
of waste into isolated waters in vioiation of water quality‘standards can occur in this State.”
Thus, the “immediate necessity for proceeding with temporary fules is evident.” Aﬁthority of'the
Environment Management Commission to Adopt Temporary and Permanent Rules Requiring
Permits for Impacts to Isolated Wetlands and Surface Waters (N.C.A.G, Sept. 5, 2001) [attached
as Ex. A].

In another situation, a federal district court entey;‘ed a preliminary injunction prohibiting

the hunting of coyotes in a ﬁ‘ve—county red wolf recovery area with limited exceptions. The

4 ' EXHIBITE
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Wildlife Resource Commission (“WRC”) adopted a temporary rule required by the court order.

As stated in its Findings of Need submitted to the Rules Review Commission; “In order to fully '

comply with the injunction and enforce its restrictions, the WRC must pursue rule-making,”

Wildlife Resources Commission, Temporary Rule-Making Findings of Need (July 10, A2014)
(emphasis added) [attached as Ex. B].

The situation in Whiéh the IC finds itself is clearly distinguishable from the temporary
rules promulgated by the EMC and the WRC, The IC’s proposed temporary rule is not required
' to ensure activities can still occur in the worker’s compensation system. Injur,edﬂ workers can still
file claims, those claims can still be paid, ASCs can still treat injured workers, and ASCs can still
be reimbursed for such treatment. Unlike the WRC preliminary injunction, the Superior Court
Decision does not halt any activity until temporary rules are adopted.

The IC also does not need a temporary rule in order -to fully comply with and enforce the
Decision, The Decision requires the IC to enforce thé prior lawfully adopted ASC fee schedule,
' Whiéh was usgd—Without problem—for two years. The temporary rule is an attempt by the IC
to avoid full compliance and enforcement of the Decision.

The IC Also Fails to Show That Permanent Rulemaking
‘Would be Contrary to the Public Interest,

The IC also has failed to show how it would be contrary to the public interest to amend
its rules using the perﬁ:tanent rulemaking process set forth in the APA as i;equired under N.C.
Gen. Stat. § 150B-21.1, In its. Findings of Need Statement addressing this standard, the IC cites
_ the Superior Court Decision as resulting in the pre-April 1, 2015 fee schedule continuing to be

effective. There is no discussion of the public interest being harmed by following the permanent

rulemaking process,

5 s - T
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The IC is; using temporary rulemaking in an attem.pt to avoid the Wake County Superior
Court Decision and bypass the important process in N.C. Gen. Stat. § 150B-21.2 for ad‘optiné a
permanent rule. | |

COﬁCLUSION

For the reasons set forth above, tile IC has failed to show that its temporary rulemaking
meets the standards of N.C. Gen. Stat. § 150B-21.1. Surgical Care Affiliates will be filing
supplemental comments addressing the other r_eq'uirements and standar_ds that have not been met
by the IC’s temporary rulemaking. |

This the 7th day of December 2016.

Rénee 7, Moyttgomery %
_N.C. State Bar No. 84
Matthew W. Wolfe
N.C. State Bar No, 38715
PARKER POE ADAMS & BERNSTEIN LLP
301 Fayetteville Street, Suite 1400
Post Office Box 389
Raleigh, North Carolina 27602-0389
Telephone: (919) 828-0564
Facsimile: (919) 834-4564
mattwolfe@parkerpoe.com

Attorneys for Surgical Care Affiliates, LLC
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TEMPORARY RULE

RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON TI-'IE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
. CONCERNING THAT RULE. THE AGENC_YAND MEMBERS OF THE PUBLIC ARE INVITED TC SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: ' Industrial Commission

RULE CITATION: 04 NCAC 10J .0103

RECOMMENDED ACTION:

X Approve, but note staff's comment
Object, based on:

Lack of statutory authority
Unclear or ambiguous .
Unnecessary
Failure to comply with the APA

COMMENT:

The Industrial Commission was exempt from rulemaking under Article 2A until the General
Assembly repealed that exemption in Session Law 2011-287. The Industrial Commission acted to
adopt rules in accordance with that law. In its October, November;, and December 2012 meetings,
the RRC reviewed over 150 rules adopted by the Industrial Commission and ultimately approved

them all.

. In December 2012, the RRC approved Rule 04 NCAC 10J.0101, General Provisions. This was the

only Rule in Subchapter 10J, Fees for Medical Compensation. This Rule did not receive fen lefters
of objection and was not subject to legislative review; it went into effect January 1, 2013. The RRC
approved this Rule again in March 2014 after the agency amended it; the amendment became

effective July 1, 2014.

In Session Law 2013-410, Section 33 (Page 18 of the Tab), the Industrial Commission was directed
fo base the fee schedules for maximum physician and hospital fees upon the applicable Medicare
payment methodologies. The Industrial Commission was also told fo periodically review the fee
schedule. Session Law 2013-410 stated that in setting the Medicare methodology for physician and

hospital fee schedules, the Industrial Commission was exempt from the certification requirements of

G.S. 150B-19.1(h) and the fiscal note requirement of G.S. 150B-21.4.

Amanda J. Reeder
Commission Counsel EXHIBITF |
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In February 2015, the RRC approved rules submitted by the Industrial Commission. Those Rules
separated Rule 10J .0101 into three separate rules, effective April 1, 2015. At that time, Rule 10J
.0101 was amended to only include general guidelines for the fee schedule. Rule 10J.0102 set
fees for professional services. Rule 10J.0103 set the fees for institutional services.

As amendedin 2015, Rule 04 NCAC 10J .0103 set the fee schedule for institutional service. Before
the adoption of the Rule, that schedule was contained in Rule 10J.0101, Paragraph (d). Rule 10J
.0103 was not a restatement of Paragraph (d), but set a different rate schedule. In the agency’s
Temporary Rulemaking Findings of Need form, the agency states that the reimbursement rate was
67.15% of billed charges prior fo April 1, 2015. In the adoption of Rule .0103, effective Aptil 1,
2015, the rate was set to an annually decreasing scale, and would be 200% of the Medicare ASC
facility-specific amount beginning January 1, 2017.

In a Wake County Superior Court decision issued August 9, 2016 (Page 5 of the Tab), the Court
declared that Paragraphs (g) and (h) of Rule 10J .0103 were invalid, finding that the fiscal note
exemption in Session Law 2013-410 did not extend to ambulatory surgical centers. The courtfound
that the amendment of Rule 10J .0101 was also invalid to the extent that it removed the fee
schedule for ambulatory surgical centers from that Rule in Subparagraphs (d)(3), (5), and (6).

In response fto the August 9, 2016 Order, the agency sought and was awarded a stay while an
appeal is pending at the North Carolina Court of Appeals (Pages 14 and 15 of the Tab). In addition,
the agency moved to amend the Rule through temporary measures. As stated in the agency’s
Temporary Rulemaking Findings of Need form, the agency believes that a temporary rule is
necessary to ensure continuity of the payments beginning in January 1, 2017 for industry
stakeholders, including employers, insurers, and medical providers.

Given that this rulemaking was timely done in response to a court order that invalidated portions of
the existing rule, staff recommends approving this Rule amendment as a temporary rule pursuant to
GS. 150B-21.1(a)(5).

Amanda J. Reeder ' EXHIBIT ¥ g

Commission Counsel

40





