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TO: NORTH CAROLINA RULES REVIEW COMMISSION 
 
On behalf of the North Carolina Ambulatory Surgical Center Association (NCASCA), please 
accept this letter in opposition to the temporary rule, 04 NCAC 10J .0103, proposed by the North 
Carolina Industrial Commission.  NCASCA represents North Carolina’s community-based 
ambulatory surgical centers (ASCs) to promote the value of North Carolina’s ASCs as a critical 
component of the health care delivery system. 
 

 
THE INDUSTRIAL COMMISSION’S TEMPORARY RULE DOES NOT MEET 

THE CRITERIA FOR A TEMPORARY RULE SET FORTH IN G.S. § 150B-21.1(a) 
 

• The Industrial Commission contends that the Decision of Superior Court Judge Paul 
Ridgeway entered on August 9, 2016 is the basis for temporary rulemaking.  
However, that Decision is not a basis for temporary rulemaking. 

 
• If a court order is the basis, that order must require the immediate adoption of a 

temporary rule.  The Superior Court Decision does not require the immediate 
adoption of a temporary rule.  Instead, the Decision recognized the invalidity of the 
Industrial Commission’s attempted adoption of a new fee schedule for ambulatory 
surgery centers without following required rulemaking procedures. The Decision kept 
in place the fee schedule for ASCs that had been lawfully adopted in 2013.   

 
• If this Court decision were a basis for temporary rulemaking, then almost any court 

order could provide a basis for temporary rulemaking, which was not the intent of the 
General Assembly in setting forth very limited and specific criteria for temporary 
rulemaking. 

 
 

THE INDUSTRIAL COMMISSION’S TEMPORARY RULE DOES NOT MEET 
THE STANDARDS OF G.S. § 150B-21.9 

 
• The proposed temporary rule has not been adopted in accordance with Part 2 of the 

Administrative Procedure Act. 
§ On October 18, 2016, the Industrial Commission provided public notice of its 

proposed temporary rule and provided an opportunity for written and public 
comment as required. 
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§ After those time periods had ended, the Industrial Commission published a 
substantially different proposed temporary rule without allowing any public 
comment as required by the statute. 

§ The most significant change is the inclusion of a formula for determining the 
reimbursement for certain surgical procedures that had not been included in 
the proposed temporary rule and had not been proposed by any persons 
involved in commenting on the proposed temporary rule.    

§ The Industrial Commission intends to make effective a temporary rule without 
allowing the opportunity for public comment as required under G.S. § 150B-
21.1. 
 

• The Commission’s proposed temporary rule is not clear and unambiguous. 
§ The temporary rule first published on December 2, 2016 provides in Subpart 

(h)(1) and (2) that there should be a maximum reimbursement rate of 200% 
and a maximum reimbursement rate of 135%.  However, it is not clear – 
200% of what and 135% of what? 
 

• The proposed temporary rule is not reasonably necessary to implement or interpret 
North Carolina law.  Instead, it is contrary to the statutory objections applicable to the 
Commission’s adoption of fee schedules.   

§ Under North Carolina law, fee schedules adopted by the Industrial 
Commission are required to be adequate to ensure that injured workers are 
provided the standard of services and care intended by the Workers’ 
Compensation Act, providers are reimbursed reasonable fees for providing 
these services, and medical costs are adequately contained.  The fee schedule 
proposed in this temporary rule does not accomplish these requirements. 

§ The proposed fee schedule fails to address all procedures that can be 
performed in ambulatory surgery centers.  As a result, injured workers will be 
denied access to ambulatory surgery centers causing delays in services and 
higher inpatient costs and copays for certain procedures.   

§ Because the proposed fee schedule fails to provide reasonable reimbursement 
to ambulatory surgery centers, injured workers also will not receive the level 
of access that they would have if reasonable reimbursement were provided.  

§ Medical costs are not being adequately contained.  The proposed fee schedule 
provides a financial incentive for hospitals to shift certain surgical procedures 
to the highest cost inpatient setting and results in a disincentive for ambulatory 
surgery centers to serve injured workers in the lowest cost setting. 
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For the reasons set forth above, NCASCA opposes the temporary rule, 04 NCAC 10J .0103, as 
proposed by the North Carolina Industrial Commission. 
 

This the 14th day of December 2016. 

 

Kelli Collins, President 
North Carolina Ambulatory Surgical Center Association 
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BUSINESS AND INSURANCE COMMUNITY INITIAL COMMENTS IN SUPPORT TO 
THE TEMPORARY RULE 04 NCAC 10J .0103, PROPOSED BY THE NORTH 
CAROLINA INDUSTRIAL COMMISSION  
 
TO: THE NORTH CAROLINA RULES REVIEW COMMISSION 
 
The undersigned organizations representing a large cross-section of business, insurance and local 
government organizations write to respectfully urge approval by the North Carolina Rules Review 
Commission (RRC) of the temporary rule amending 04 NCAC 10J .0103 as properly adopted by the 
North Carolina Industrial Commission (IC).  
 
The IC has legally and justifiably acted in accordance with Chapter 150B of the North Carolina General 
Statutes specifically N.C.G.S. 150B-21.1(a) to adopt a temporary rule in response to a recent court order. 
By adopting this temporary rule the IC has in fact returned stability to the workers’ compensation system 
rather than leaving businesses, insurers and state and local governments in limbo and a great deal of 
uncertainty while the IC appeals the decision of Judge Ridgeway to the North Carolina Court of Appeals.  
 
Additionally, it should be noted that Judge Ridgeway issued a stay of his own order which Judge 
Ridgeway had previously handed down in Wake County Superior Court. More importantly, during the 
hearing on whether to grant the motion to stay, Judge Ridgeway inquired of the parties whether there 
existed a possibility that the IC could immediately commence rulemaking concerning the subject matter 
now before the RRC. Judge Ridgeway repeatedly asked questions to the parties regarding the applicable 
timelines and processes for temporary and permanent rulemaking under the Administrative Procedures 
Act in an attempt to reach consensus among the parties and remove uncertainty. Judge Ridgeway even 
requested to hear testimony under oath from Kendal Bourdon, Rulemaking Coordinator for the North 
Carolina Industrial Commission, to thoroughly explore the rulemaking process and applicable timeframes 
for both temporary and permanent rules. Renee Montgomery and Matthew Wolfe representing SCA, had 
the opportunity to cross-examine Ms. Bourdon about the emergency, temporary and permanent 
rulemaking process. In other words, both Judge Ridgeway certainly contemplated and SCA was 
thoroughly aware that the IC had the ability and statutory authority to proceed to temporary and/or 
permanent rulemaking. Neither Ms. Montgomery nor Mr. Wolfe raised the issue before Judge Ridgeway, 
which they now raise before the RRC, of any alleged lack of authority by IC to adopt a temporary rule. To 
the contrary, SCA now comes before the RRC alleging lack of statutory authority simply because the IC 
had previously denied SCA’s petition for rulemaking and SCA simply does not like the temporary rule 
that is before the RRC. Undoubtedly, if the IC had adopted the fee schedule previously proposed by SCA 
that would have cost North Carolina businesses, insurers and state and local governments millions of 
dollars or a fee schedule that was more to SCA’s liking, SCA would likely be fully in support of the rule 
before the RRC.  
 
What Surgical Care Affiliates (SCA) fails to mention in its written comments is that an objection by the 
RRC to the temporary rule adopted by the IC would result in irreparable harm to businesses in North 
Carolina that purchase workers’ compensation as required by North Carolina law. The fee schedule SCA 
seeks to revert to would result in an estimated 23% increase in cost when ten (10) randomly selected 
procedures recently performed by ambulatory surgical centers in various geographic areas of North 
Carolina were analyzed. Additionally, the National Council on Compensation Insurance (NCCI) has 
determined that the estimated negative economic impact would be between $21 million and $24 million 
in additional annual premium based upon 2014 written premium in North Carolina (see Analysis of 
Hypothetical Changes to North Carolina Medical Fee Schedule Proposed to be Effective October 1, 2016 
prepared by the National Council on Compensation Insurance (NCCI)).  Additionally, SCA’s position 
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would adversely affect medical costs incurred by the State of North Carolina, local governments and 
school boards, among others.  
 
The temporary rule to which the SCA objects merely readopts what nearly every affected party believes 
to be the fee schedule for all medical providers when the original rule was properly adopted in accordance 
with the North Carolina Administrative Procedures Act pursuant to Chapter 150B of the North Carolina 
General Statutes, and was promulgated at the request of stakeholders that included various members of 
North Carolina’s business community, the North Carolina Hospital Association, the North Carolina 
Medical Society, workers’ compensation insurance companies, the North Carolina Advocates for Justice, 
and the North Carolina Association of Defense Attorneys. These groups spent nearly three years 
negotiating in an effort to find common ground. The negotiation, including a jointly-funded study of fee 
schedules by an agreed-upon consultant, culminated in a formal mediation by noted North Carolina 
mediator Andy Little. This effort produced a thoughtful compromise that brought North Carolina’s 
medical expenses in line with those of surrounding states and near the median average of other states 
studied by the Workers’ Compensation Research Institute (WCRI). At no point did the parties to the 
negotiation prevent any other party that asked to be included in the negotiation from participating. This 
was a carefully crafted and delicate compromise achieved after many long hours of hard work and 
vigorous negotiation. 
 
Simply stated, SCA’s objection to the IC’s adopted temporary rule is stale. SCA had every opportunity to 
engage in the rule-making process regarding fees conducted by the IC dating back to 2011. Yet, at every 
stage of the formal and informal process (including the above-referenced stakeholder negotiation, two 
rounds of administrative rulemaking and two statutory changes), SCA never took advantage of the ample 
opportunities to provide public comment, both at public hearings and through the submission of written 
comments as set out in the Administrative Procedures Act in Article 2A of Chapter 150B of the General 
Statutes. The IC properly published the text of the original proposed rule in the North Carolina Register 
on November 17, 2014; properly held a public hearing on December 17, 2014, to receive public 
comments; properly accepted written comments from the public from November 17, 2014 until January 
16, 2015; and properly allowed parties to submit and make comments before formal adoption and 
submission of the rule by the IC to the North Carolina Rules Review Commission (RRC). Despite being 
presented every opportunity for input, SCA never sought to utilize these opportunities to be heard on the 
substance of the proposed rule as afforded by the law. Additionally, SCA neglected to appear before this 
RRC to raise the very issue that it now asserts, i.e., that the IC failed to adopt the rule in accordance with 
Part 2 of Article 2A of Chapter 150B of the North Carolina General Statutes (see N.C.G.S. 150B-
21.8(a)(4)). Nor did SCA exercise the rights granted to any member of the general public to file ten (10) 
letters of objection to the proposed rule with the RRC and subject the proposed rule to legislative review 
(See N.C.G.S. 150B-21.3(b2)).  
 
Despite never engaging in even a single stage of the long-standing Administrative Procedures Act during 
the IC’s adoption of the original rule, SCA filed suit alleging that the IC did not have statutory authority 
to adopt a fee schedule for ambulatory surgical centers without conducting a fiscal note. While the IC 
prevailed in Wake County Superior Court on this argument, the order from Wake County Superior Court 
was stayed pending appeal. In response to this court order and in compliance with Chapter 150B, the IC 
has properly sought to remove the uncertainty that currently exists in North Carolina’s workers’ 
compensation system by further clarifying the fee schedule in an equitable and just manner that ensures 
stability in the workers’ compensation system and that injured workers have access to treatment for their 
workplace injuries. Now eighteen months after the fact, SCA is essentially objecting to the temporary rule 
after SCA’s substantial failure to utilize the very process that the North Carolina General Assembly has 
established to ensure that those potentially affected by a proposed administrative rule can comment on, 
and even object to, that rule before the administrative agency, the RRC and ultimately the North Carolina 
General Assembly.  
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In summary, to side with SCA’s petition for rulemaking would not only reward SCA’s failure to timely 
exercise its right to comment, but would undermine the entire Administrative Rulemaking process created 
by the North Carolina General Assembly. For these reasons, the following groups strongly urge the North 
Carolina Industrial Commission to approve the IC’s temporary rule amending 04 NCAC 10J .0103. 
 
Sincerely,  
 
Capital Associated Industries, Inc. 
North Carolina Association of County Commissioners 
North Carolina Association of Defense Attorneys 
North Carolina Association of Self-Insurers 
North Carolina Automobile Dealers Association, Inc.  
North Carolina Chamber 
North Carolina Farm Bureau and Affiliated Companies 
North Carolina Forestry Association 
North Carolina Home Builders Association 
North Carolina League of Municipalities  
North Carolina Manufacturers Alliance  
North Carolina Retail Merchants Association 
American Insurance Association 
Property Casualty Insurers of America Association 
Builders Mutual Insurance Company 
Dealers Choice Mutual Insurance, Inc.  
First Benefits Insurance Mutual, Inc.  
Forestry Mutual 
The Employers Association, Inc. 
Employers Coalition of North Carolina  
WCI, Inc.  
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