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RULES REVIEW COMMISSION MEETING 
MINUTES 

August 20, 2015 
 
The Rules Review Commission met on Thursday, August 20, 2015, in the Commission Room at 1711 
New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Anna Choi, Margaret 
Currin, Jeanette Doran, Garth Dunklin, Jay Hemphill, Jeff Hyde, Stephanie Simpson, Ralph Walker, 
and Faylene Whitaker. 
 
Staff members present were Commission Counsels Abigail Hammond, Amber Cronk May, Amanda 
Reeder, and Jason Thomas; and Julie Brincefield, Alex Burgos, and Dana Vojtko. 
 
The meeting was called to order at 10:02 a.m. with Chairman Dunklin presiding. 
 
Chairman Dunklin read the notice required by G.S. 138A-15(e) and reminded the Commission 
members that they have a duty to avoid conflicts of interest and the appearances of conflicts.   
 
APPROVAL OF MINUTES 
Chairman Dunklin asked for any discussion, comments, or corrections concerning the minutes of the 
July 16, 2015 meeting. There were none and the minutes were approved as distributed. 
 
FOLLOW UP MATTERS 
Pesticide Board   
02 NCAC 09L .0504, .0505, .0507, .0522, .1102, .1104, and .1108 - These Rules were withdrawn at 
the request of the agency. No action was required by the Commission. 
 
Board of Electrolysis Examiners 
21 NCAC 19 .0201, .0202, .0203, .0204, .0407, .0409, .0602, .0608, .0622, and .0702 - The 
Commission approved the rewritten rules. 
21 NCAC 19 .0501 and .0701 - The Commission extended the period of review for these Rules. 
 
Board of Massage and Bodywork Therapy 
21 NCAC 30 .0201, .0701, .0702, .1001, .1002, .1003, .1004, .1005, .1006, .1007, .1008, .1009, .1010, 
.1011, .1012, .1013, .1014, and .1015 - The review of these Rules will occur at the September meeting. 
No action was required by the Commission. 
 
LOG OF FILINGS (PERMANENT RULES) 
Veterans Affairs Commission 
The Commission voted to extend the period of review for these Rules in accordance with G.S. 150B-
21.10. They did so in response to a request from the Veterans Affairs Commission to extend the period 
in order to allow the agency to make technical changes and submit the rewritten rules at a later 
meeting. 
 
Prior to the discussion of the rules from the Veterans Affairs Commission, Commissioner Hemphill 
recused himself and did not participate in any discussion or vote concerning these rules because his 
private practice routinely involves veteran’s rights. 
 
State Board of Elections 
All rules were unanimously approved. 
 
Prior to the discussion of the rules from State Board of Elections, Commissioner Doran recused herself 
and did not participate in any discussion or vote concerning these rules because she has an open 
matter before the State Board of Elections. 
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Medical Care Commission 
All rules were unanimously approved. 
 
Environmental Management Commission, Subchapter 02B 
The Commission objected to 15A NCAC 02B .0295, finding the agency failed to comply with the 
Administrative Procedure Act.  Specifically, the Commission found that changing “are” to “may” in 
Subparagraph (l)(6) after publication constitutes a “substantial change” pursuant to G.S. 150B-21.2(g). 
 
The Commission also objected based upon a lack of statutory authority.  Specifically, the Commission 
found that Session Law 2014-95 required the agency to adopt a rule that was substantively identical 
to the recommended rule text contained in the April 10, 2014 Consolidated Buffer Mitigation Rule 
Stakeholder Report.  The Commission found that the agency did not comply with the statutory mandate 
because it moved the language that was identified as an Alternative Buffer Mitigation Option in the 
stakeholder report (located in Paragraph (m)) to an accepted mitigation option in Paragraph (l) of the 
permanent rule.  Therefore, the agency did not act within the statutory authority granted to it by the 
Session Law. 
 
Karen Higgins with the agency addressed the Commission. 
 
John Hutton with Wildlands Engineering addressed the Commission. 
 
Between reviewing Permanent Rules, Chairman Dunklin introduced OAH extern Jerod Godwin.   
 
Environmental Management Commission, Subchapters 02D and 02Q 
All rules were unanimously approved. 
 
Coastal Resources Commission  
All rules were unanimously approved. 
 
Veterinary Medical Board 
21 NCAC 66 .0209 was unanimously approved. 
 
Building Code Council 
All rules were approved with the following exception:  
 
The Commission objected to Rule 2011 NC Electrical Code/Raceways in Wet Locations Above Grade, 
300.9 with Commissioners Choi, Currin, Doran, Dunklin, Hemphill, Hyde, and Whitaker voting to adopt 
staff’s recommendation to object to the rule, and Commissioners Simpson and Walker voting against. 
 
The Commission objected to the Rule for failure to comply with Part 2 of the Administrative Procedure 
Act, specifically by adopting a rule that differs substantially from a proposed rule published in the 
Register.  The Council published a rule in the NC Register, Volume 29, Issue 18, and proposed the 
deletion of one sentence and the addition of one sentence.  As adopted by the Council and submitted 
to the Rules Review Commission, the rule did not reflect any of the published proposed changes and 
added an exception with three requirements.  The Commission found that the change made to the text 
of the rule from the content proposed in the Register to the content as adopted by the Council creates 
a substantial change pursuant to G.S. 150B-21.2(g). 
 
Barry Gupton with the agency addressed the Commission. 
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EXISTING RULES REVIEW 
Tobacco Trust Fund Commission 
02 NCAC 57 - The Commission unanimously approved the report as submitted by the agency. 
 
Medical Care Commission 
10A NCAC 13H – These rules were repealed effective April 1, 2015. No action was required by the 
Commission. 
 
Social Services Commission 
10A NCAC 70I – At the July 2015 meeting, the Commission granted the motion for an extension of 
time, and rescheduled the reports to be reviewed at the March 2016 meeting. No action was required 
by the Commission. 
 
10A NCAC 70K - At the July 2015 meeting, the Commission granted the motion for an extension of 
time, and rescheduled the reports to be reviewed at the March 2016 meeting. No action was required 
by the Commission. 
 
Department of Transportation 
19A NCAC 01 - The Commission unanimously approved the report as submitted by the agency. 
19A NCAC 04 - The Commission unanimously approved the report as submitted by the agency. 
19A NCAC 05 - The Commission unanimously approved the report as submitted by the agency. 
19A NCAC 06 - The Commission unanimously approved the report as submitted by the agency. 
 
Board of Agriculture  
02 NCAC 09 - As reflected in the attached letter, the Commission voted for readoption of these rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than November 30, 2016. 

02 NCAC 38 - As reflected in the attached letter, the Commission voted for readoption of these rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than November 30, 2016. 

Prior to the discussion of the reports from the Board of Agriculture, Commissioner Whitaker recused 
herself and did not participate in any discussion or vote concerning the reports because they affect 
her business operation. 
 
Department of Cultural Resources 
07 NCAC 04 - As reflected in the attached letter, the Commission voted for readoption of these rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than December 31, 2016. 

Office of Information Technology Services 
09 NCAC 06 -  As reflected in the attached letter, the Commission voted for readoption of these rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than April 30, 2016. 

Child Care Commission 
10A NCAC 09 - As reflected in the attached letter the Commission voted for readoption of these rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than March 31, 2019 with Commissioners Choi, Currin, 

Dunklin, Hyde, Simpson, Walker, and Whitaker voting in favor of the adoption date, and 

Commissioners Doran and Hemphill voting against. 

Jim Wellons, with the Attorney General’s office representing the agency, addressed the Commission. 
 
Commission for Mental Health 
10A NCAC 26D - As reflected in the attached letter, the Commission voted for readoption of these 

rules pursuant to G.S. 150B-21.3A(c)(2) no later than December 31, 2018. 
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Coastal Resources Commission 
15A NCAC 07B - As reflected in the attached letter, the Commission voted for readoption of these 

Rules pursuant to G.S. 150B-21.3A(c)(2) no later than February 29, 2016. 

Department of Revenue 
17 NCAC 06 - As reflected in the attached letter, the Commission voted for readoption of these Rules 

pursuant to G.S. 150B-21.3A(c)(2) no later than February 29, 2016. 

COMMISSION BUSINESS  
Staff gave the Commission a brief legislative update. 
 
At 11:57 a.m., Chairman Dunklin ended the public meeting of the Rules Review Commission and 
called the meeting into closed session pursuant to G.S. 143-318.11(a)(3) to discuss the lawsuit filed 
by the State Board of Education against the Rules Review Commission, and the Commission’s new 
authority to hire outside counsel pursuant to S.L. 2015-196. 
 
The Commission came out of closed session and reconvened at 1:07 p.m. Upon reconvening the 
public meeting, Chairman Dunklin noted on the record that pursuant to S.L. 2015-196, the Rules 
Review Commission acted to engage outside counsel with connection to the lawsuit with the State 
Board of Education against the Rules Review Commission. 
 
The meeting adjourned at 1:08 p.m. 
 
The next regularly scheduled meeting of the Commission is Thursday, September 17th at 10:00 a.m. 
 
There is a digital recording of the entire meeting available from the Office of Administrative Hearings 
/Rules Division. 
 
 
Respectfully Submitted, 
 
      
Alexander Burgos, Paralegal 
 
Minutes approved by the Rules Review Commission: 
 
      
Garth Dunklin, Chair 
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