FINDINGS OF NEED VOLUME:

[Authority G.S. 150B-21.1]
ISSUE:

TEMPORARY RULE-MAKING OAH USE ONLY

1. Rule-Making Agency:
North Carolina State Board of Elections

2. Rule citation & name:
08 NCAC 17 .0109 Photo Identification for Absentee Ballots

3. Action: Adoption [ 1 Amendment ] Repeal

4. Was this an Emergency Rule: [ ] Yes Effective date:
No

5. Provide dates for the following actions as applicable:
a. Proposed Temporary Rule submitted to OAH: November 27, 2019
b. Proposed Temporary Rule published on the OAH website: December 5, 2019
¢. Public Hearing date: December 12, 2019
d. Comment Period: November 27, 2019 through December 12, 2019
e. Notice pursuant to G.S. 150B-21.1(a3)(2): November 27, 2019
f. Adoption by agency on: December 13,2019

¢. Proposed effective date of temporary rule [if other than effective date established by G.S. 150B- 21.1(b)
and G.S. 150B-21.3]: January 1, 2020

h. Rule approved by RRC as a permanent rule [See G.S. 150B-21.3(b2)]:

6. Reason for Temporary Action. Attach a copy of any cited law, regulation, or document necessary for the review.

|:l A serious and unforeseen threat to the public health, safety or welfare.
The effective date of a recent act of the General Assembly or of the U.S. Congress.
Cite: Sections 1.2.(b), 1.3.(a), and 1.6 of Session Law 2019-239
Effective date: January 1, 2020 (signed into law on November 6, 2019)
[] A recent change in federal or state budgetary policy.
Effective date of change:
Ij A recent federal regulation.
Cite:
Effective date:
] A recent court order.
Cite order:
[0 State Medical Facilities Plan.
] Other:

Explain:

The State Board initially adopted temporary rule 08 NCAC 17 .0109 implementing the inclusion of photo ID for absentee by-mail voting in August 2019.
The rule provided for methods of submission of the voter's copy of their ID or alternative affidavit with the absentee request or with the voted ballot.
Subsequently, Session Law 2019-239 changed the requirements for photo 1D for absentee by mail voting, providing that the photo ID requirement can

be met only with the return of the absentee ballot and not with the request form, and requiring that the State Board adopt rules to implement the
changes. Therefore, it is necessary for the Board to amend the previously adopted temporary rule.

G.S. 150B-21.1(a)(11)b. authorizes the State Board to adopt temporary rules “after prior notice or hearing or upon any abbreviated notice or hearing
the agency finds practical" to "implement the provisions of state or federal law for which the [State Board of Elections] has been authorized to adopt
rules.” As such, it is the agency's belief, in consultation with Rules Review Commission staff, that temporary rules adopted under this authority are

subject to notice and hearing requirements but are not subject to the timeline set forth in G.S. 150B-21.1(a3).
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7. Why is adherence to notice and hearing requirements contrary to the public interest and the immediate adoption of the

rule is required?

Notice and hearing requirements are contrary to the public interest and the immediate adoption of the rule is required because Session Law 2019-239
(attached) requires the State Board to-adopt rules for the implementation of voter ID for absentee by mail voters.

Because absentee ballots will be sent out for the March 3, 2020 primary beginning January 13, 2020, it is imperative that the changes to the temporary
rule be in effect prior to January 13, 2020. In addition, the State Board needs to be able to provide timely and accurate information to the public and to

election officials on the law's implementation.

8. Rule establishes or increases a fee? (See G.S. 12-3.1)

D Yes

Agency submitted request for consultation on:
Consultation not required. Cite authority:

X No

9. Rule-making Coordinator:

10. Signature of Agency Head*:

Kelly Tornow
Phone:
919-814-0717 Pl ©§=“>
E-Mail: M has been delegated (reassigned) pursuant
kelly.tornow@ncsbe.gov to G.S. 143B-10(a), submit a copy of the delegation with
this form.
Agency contact, if any: Typed Name:
Damon Circosta
Phone: Title:
Chair, North Carolina State Board of Elections
E-Mail: E-Mail: damon.circosta.board@ncsbe.gov

RULES REVIEW COMMISSION USE ONLY

Action taken:

[] Date returned to agency:

Submitted for RRC Review:
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08 NCAC 17 .0109 is proposed for adoption under temporary procedures as follows:

08 NCAC 17 .0109

PHOTO IDENTIFICATION FOR ABSENTEE BALLOTS
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(a) Definitions. The following definitions apply to this Rule:

@

2

3)
(€3]

"Readable" means that the name on the identification can be read and that the photograph is not

blurry and depicts a person who is distinct and distinguishable from another person.

l

'Copy" means a duplicate of an original document, including a photographic copy of the original

document. It does not include displaying an image on an electronic device.

“Verifiable legal guardian” has the same meaning as in G.S. 163-226(e).

“Near relative” has the same meaning as in G.S. 163-226(1).
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(b) Identification Requirement for Absentee by Mail Ballots. Each container-return envelope returned to the county

board of elections with application and voted ballots shall include a copy of the identification required by G.S. 163-

166.16(a) or an affidavit as described in G.S. 163-166.16(d)(1). (d)(2). or (d)(3). The copy of identification must be

readable and must display a name that is the same or substantially equivalent to the name contained in the registration

record as provided in 08 NCAC 17 .0101(c)(4). It is not required that the address on the identification match the

residential address provided on the request form or the address on the registration record.

(c) Incomplete Application for a Photo Identification-Related Reason. If the county board of elections receives an

absentee application and voted ballots prior to the deadline provided in G.S. 163-231(b), its staff shall make an initial

assessment of whether the voter provided a copy of photo identification and if not, whether the voter completed an

alternative affidavit. If, after this initial assessment, the copy of the photo identification is not readable, the voter did

not provide a copy of photo identification or an alternative affidavit, or the alternative affidavit is not signed or is

otherwise not complete, the county board of elections staff shall notify the voter in writing that the voter, the voter’s

verifiable legal guardian, or the voter’s near relative may mail or bring in person the voter’s acceptable photo

identification under G.S. 163-166.16(a), a readable copy of the voter’s acceptable photo identification, or a completed

alternative affidavit, to the county board of elections by the deadline specified in G.S. 163-82.4(f).

(d) Exceptions. The exceptions provided in G.S. 163-166.16(d) for voters voting in person shall apply to absentee by

mail voters. The reasonable impediment exception under G.S. 163-166.16(d)(2) shall include lack of access to a

method to attach a physical copy of the identification card to the request. A covered voter who is casting a ballot

pursuant to G.S. 163, Article 21A, Part 1 is not required to submit a copy of acceptable photo identification under

Paragraph (b) of this Rule or claim an exception under G.S. 163-166.16(d).

(e) Counting of Absentee Ballots. The county board of elections shall, at the first meeting held after the ballot is

received pursuant to G.S. 163-230.1(f) to pass upon applications for absentee ballots, consider whether the voter has

complied with the photo identification requirements as follows:

(1) Review of photo identification. The county board of elections shall review the photo identification

submitted and shall determine the following:

(A) That the photo identification is readable as defined in Subparagraph (a)(1);

(B) That the photo identification meets the expiration date requirements provided in G.S. 163-

166.16(a); and

© That the name appearing on the photo identification is the same or substantially equivalent

to the name contained in the registration record pursuant to 08 NCAC 17 .0101(c)(4). If

the name on the identification is substantially equivalent to the name listed on the

registration record, the county board of elections shall presume that the person depicted in

the photograph on the identification provided is the voter.

In making its determination under this Subparagraph, the county board of elections shall not require any

additional evidence outside the four corners of the photo identification and shall make the

determination based on the totality of the circumstances, construing all evidence in the light most

favorable to the voter. A decision that the absentee ballot is not approved because the name listed
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on the photo identification is not the same as or substantially equivalent to the name on the

registration record shall require a unanimous vote by the county board of elections.

(2) Review of alternative affidavit. Absent any other reason provided by law for disapproving absentee

ballots, if the voter has completed the required affidavit in G.S. 163-166.16(d). the county board of

elections shall find that the absentee ballot is valid unless the county board has grounds to believe

the affidavit is false. A decision that the absentee ballot is not approved because the affidavit

provided under G.S. 163-166.16(d) is false shall require a unanimous vote by the county board of

elections.

If the voter fails to submit in the container-return envelope a copy of acceptable photo identification pursuant to G.S.

163-166.16(a) or an alternative affidavit under G.S. 163-166.16(d). the copy of the photo identification is not readable,

or the alternative affidavit is not signed or is otherwise not complete, the mailed ballot shall be treated in the same

manner as a mail-in absentee ballot under G.S. 163-166.12(e). The voter, the voter’s verifiable legal guardian, or the

voter’s near relative may mail or bring in person the voter’s acceptable photo identification under G.S. 163-166.16(a),

a readable copy of the voter’s acceptable photo identification, or a completed alternative affidavit, to the county board

of elections by the deadline specified in G.S. 163-82.4(f).

() Photocopy Requirement. The county board of elections shall allow any person seeking to vote by absentee ballot

the use of a photocopying device to make one photocopy of the voter's form of photo identification.

(g) Return of Original Form of Identification. If a voter sends his or her original form of photo identification in the

container-return envelope, the county board of elections shall make a photocopy of the identification and mail the

identification back to the voter.

(h) Retention of Copies of Photo Identification and Alternative Affidavits. Copies of photo identification and

alternative affidavits shall be retained according to the same schedule for absentee ballot applications under G.S. 163-

233. Copies of photo identification associated with the absentee ballot are not public record. The alternative affidavit

is a public record, but the voter’s signature may only be viewed in the county board of elections office and cannot be

copied or traced.

History Note:  Authority G.S. 163A-1145.1:163A-1307:-163A-1309(f):163A-1319; 163-166.16; 163-230.1; 163-
233; S.L. 2018-144,s. 1.2.(e), (i); S.L. 2019-239.

Temporary Adoption Eff. January 1, 2020; August 23, 2019.
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