RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0204
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
Unclear or ambiguous
Unnecessary
X Failure to comply with the APA

Extend the period of review

COMMENT: Staff recommends that the Rules Review Commission object to the Rule because it

differs substantially from the proposed rule.
On page 1, line 23, Paragraph (c), the time to request adjustments to the point total that
ranks applicants is reduced from 5 to 2 days after receipt by the applicant.

On page 3, line 20, Part (d)(1)(A), the maximum number of points that may be awarded has
been reduced from 10 to 5.

On page 4, lines 19, 21, 23, and 25, Parts (d)(3)(B)-(E), the points that may be awarded
have been reduced from prior levels.

On page 4, lines 27-30, Parts (d)(3)(F) and (G), new categories for the award of points have
been added.

On page 5, lines 25-27, Part (d)(4)(D), math questions have been added to the oral exam.
On page 6, Subparagraph (d)(6) appears to be entirely new.

On page 7, line 8, Subparagraph (d)(10), the time for an applicant to fill a vacancy is
reduced from 30 to 20 days.

Jason Thomas
Commission Counsel
Issued June 7, 2018



On page 7, line 15, Subparagraph (d)(12), the time during which an applicant must have
operated a facility has been increased from 6 to 12 months.

On page 7, lines 23-25, Subparagraph (d)(14), the period between financial analyses has
been increased from 2 to 3 years, and the time that must elapse for an analysis to be
completed for an applicant in a new facility has been increased from 4 to 9 months.

The Administrative Procedures Act (APA) requires that the RRC determine whether a rule
“was adopted in accordance with Part 2” of G.S. 150B. G.S. 150B-21.9(a)(4). The APA further

states:

An agency shall not adopt a rule that differs substantially from the text of a proposed
rule published in the North Carolina Register unless the agency publishes the text of
the proposed different rule in the North Carolina Register and accepts comments on
the proposed different rule for the time set in subsection (f) of this section.

G.S. 150B-21.2(g). The statute defines “substantial change:

An adopted rule differs substantially from a proposed rule if it does one or more of
the following:
k% k ok %k
(2) Addresses a subject matter or an issue that is not addressed in the
proposed text of the rule.
(3) Produces an effect that could not reasonably have been expected based on
the proposed text of the rule.

Staff recommends that the Rules Review Commission object to the Rule because the Rule differs

substantially from the text of as published in the North Carolina Register.

Jason Thomas
Commission Counsel
Issued June 7, 2018
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10A NCAC 63C .0204 is amended with changes as published in 32:22 NCAC 2392 as follows:

10A NCAC 63C .0204 FILLING OF VACANCIES

es. Transfers

and promotions shall be based on the following procedures:

(D The Division shall send a notice of available facilities to all operators and licensees. The notice

shall provide a description of the vacancy, who to contact for more information and the deadline for

receipt of application.

2) Applicants must not owe any money to the Business Enterprises Program to be eligible to apply for
vacancies.
(3) All applications shall be received by the Division no later than the deadline date identified in the

notice. If not received by the Division by the deadline, the applicant shall be ineligible to interview

for the vacancy.
(b) who-wish-to-applyforany-of the location ed-ma
i ises: The Interview Committee shall consist of:
1) the chief of the Business Enterprises Program or his or her designee;
(2) an area rehabilitation supervisor or BEP representative;
3 the vice-chair of the Elected Committee of Blind Vendors or ECBV designee; and
4) the chair of the transfer and promotion committee or ECBV designee.

e- The Business

Enterprises representative shall calculate the applicant’s points for sanitation, seniority and financial analysis and

operating standards and inform the applicant of his or her point total ten business days prior to the interview. The

applicant shall have two business days to review the point total and request any adjustments.
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(d) The Division shall use the following criteria in determining points:

(1)

)

Sanitation:

(A) Fen Five peint points maximum;

(B) One point for each sanitation grade point above ninety;

© Sanitation grade te-be-arrived-atby-averaging shall be the average of all sanitation scores
received during the }ast previous two years;

®) o oo e sub 46 "

&

Seniority:

(A) Five peint points maximum;

(B) Seniority points shall be awarded as follows:

Years in Business Enterprises Program — Points

0 to 4.99 - 0 points
510 9.99 - 1 point
10 to 14.99 - 2 points
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)

15 to 19.99 - 3 points

20 to 24.99 - 4 points

25 and over - 5 points
© Seniority is defined as the amount of time in yearly increments an individual has been
working in the Business Enterprises Program as an operator. An operator must work 51
percent of the werking business days in a month to receive credit for that month. The
cutoff date for accruing time in the Program is the end of the month when the vacancy is
advertised. Business Enterprises operators shall receive credit for one year of seniority for

any combined 12-month period.

Performance Aeeerdinng according to Finaneial financial Analysis analysis/and Operating operating
Standards standards: Operating standards-are-determined-by-tabulatingall- theinvoicesforpu

consideration—for-theft,—waste—orpoor management. require Eaeh each operator is—required to

maintain 85 percent of the optimum standard established for each facility for sales and gross profit.

(A) 50 Points Maximum;

(B) Applicants shall receive 20 15 points for meeting or exceeding 85 percent of their sales
standard;
© Applicants shall receive 28 15 points for meeting or exceeding 85 percent of their gross

profit percentage standard;

(D) Applicants shall receive five points for meeting or exceeding 925 90 percent of their sales
optimum;
(E) Applicants shall receive five points for meeting or exceeding 92-5 90 percent of their gross

profit percentage optimum.

(F) Applicants shall receive five points for meeting or exceeding 95.01 percent of their sales

optimum; and

(G) Applicants shall receive five points for meeting or exceeding 95.01 percent of their gross

profit percentage optimum.
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&4)

Oral Exam/Interview:

(A)
(B)

©

&ED)

30 40 points maximum.

Interview shall be face to face (no—econference—ealls). A conference call shall not be

considered face-to-face.
Al Each applicants applicant shall be-interviewed complete the interview process to be

considered for award of the facility.

The Oral Exam part shall consist of 48 10 - 20 questions drawn either from a pool of
standard questions e developed by the Interview Committee priorto-the-interview. The

bringtheirown—The-oral-examshallyield-apessible 20-points: There shall be at least two
math questions; at least one calculating math question. The Interview Committee shall

also develop desired answers for the interview questions prior to the interview.
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Pregram shall be assigned 35 40 points in the Finaneial financial Anabysis analysisfand
Operating operating Standards standards category. Ifthe eensee licensee’s current seeres
score 99-percent-or-abeve-on the National Restaurant Association's ServSafe exam_is 90
percent or greater, he/she an additional shall-be-awarded-three points shall be added in the

sanitation category.

6 An operator who is currently managing a Business Enterprises military dining facility shall be

assigned 50 points in subparagraph (3) of this rule plus any seniority points.

(7) After calculating the point total of this Rule for each applicant, the applicant with the highest point

total shall be awarded the vacancy. If the applicant with the highest point total declines to accept

the location, it shall be offered to the applicant with the next highest point total and so on. In the
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case of an exact tie, the seniority points of the two applicants will be deducted and the total points

recalculated. The applicant with the recalculated highest points shall be awarded the location.

(8) Applicants shall be notified by telephone as soon as possible after the conclusion of interviews

whether or not they have been awarded a location. This notification shall be followed up in writing.

9) The location may not be filled for 15 working days following the award to allow time for

administrative appeals to be filed. If an appeal is filed, the location will not be filled until the appeal

is resolved. If there is only one applicant for a location, the 15-day waiting period does not apply.

10 Upon being awarded a location, the applicant shall have 20 business days to fill the vacancy. The

Division and awarded operator shall agree to a different time frame if adhering to the 20 business

days’ time frame would cause a hardship.

(11) If an applicant is awarded a facility and has not had an Operator Agreement with the Division in the

last two years, and the applicant did not meet his or her financial analysis and operating standards

for the last 12 months that the agreement was in effect, the applicant shall complete refresher course

training to assure qualified management.

(12) An applicant must have operated a Business Enterprises facility for twelve months prior to the cut-

off date for calculating financial performance according to standards to be considered an operator,
otherwise, the operator shall be in licensee status. The cut-off date is defined as the 12-month period

ending with the last day of the same month in which the vacancy is advertised.

(13) If an operator who is not currently operating a Business Enterprises facility applies for a vacancy

within 12 months of leaving a facility, the financial performance standards for the prior facility shall

be used for subparagraph 3 of this Rule if the financial performance analysis was completed within

the required three-year period.

14 Financial analyses of facilities shall be completed every three years. The analysis shall be on the

facility, not the operator; however, an operator may request a new analysis after at least nine months

in the new facility.

15 An applicant shall not sit on the Interview Committee for a location for which he or she is applyin,

or if a member of his or her immediate family has applied for a vacant facility. Immediate family

is defined as a spouse, parent, child, or sibling. This definition includes all step, half and in-law

relationships. If a member of the Interview Committee is disqualified from serving as a result of this

rule, the Chair and Vice Chair shall jointly select a member of the ECBV to sit on the Interview

Committee.
16 Applicants shall be reimbursed for their expenses to come to the interview at the state's per diem

rates. The Business Enterprises Program shall only reimburse for three interviews per year. After

that, applicants shall bear their own expenses for coming to interviews. Applicants who have active

rehabilitation cases shall be reimbursed through the rehabilitation program.

History Note: Authority G.S. 111-27; 143B-157; 20 U.S.C. sec. 107;
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Eff. October 1, 1978;

Amended Eff. January 1, 2009; August 1, 2002; May 1, 1996; December 1, 1993; February 1, 1986;
February 1, 1981;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. November
23, 2015. 2015;

Amended Eff.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0403
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
Unclear or ambiguous
Unnecessary
X Failure to comply with the APA

Extend the period of review

COMMENT: Staff recommends that the Rules Review Commission object to the Rule because it

differs substantially from the proposed rule.

On page 1, lines 4-12, Paragraph (a), the Rule eliminates the grievance procedure that
precedes a request for a formal evidentiary hearing.

The Administrative Procedures Act (APA) requires that the RRC determine whether a rule
“‘was adopted in accordance with Part 2” of G.S. 150B. G.S. 150B-21.9(a)(4). The APA further
states:

An agency shall not adopt a rule that differs substantially from the text of a proposed
rule published in the North Carolina Register unless the agency publishes the text of
the proposed different rule in the North Carolina Register and accepts comments on
the proposed different rule for the time set in subsection (f) of this section.

G.S. 150B-21.2(g). The statute defines “substantial change:

An adopted rule differs substantially from a proposed rule if it does one or more of
the following:

Jason Thomas
Commission Counsel
Issued June 7, 2018
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(3) Produces an effect that could not reasonably have been expected based on
the proposed text of the rule.

Staff recommends that the Rules Review Commission object to the Rule because the Rule differs

substantially from the text of as published in the North Carolina Register.

Jason Thomas
Commission Counsel
Issued June 7, 2018
12
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10A NCAC 63C .0403 is readopted with changes as published in 32:22 NCR 2392 as follows:

10A NCAC 63C .0403 PROCEDURE
(a) The eperafee#heeﬂsee operator or licensee or the ECBV sh&H—s&bmt—th%gﬂevane%m—wmmg%eﬂa%Dwmeﬂ—aﬂd

the Division’s—action—final may file a complaint with the Division requesting a full evidentiary hearing when

dissatisfied with an action of the Division arising from the operation or administration of the Business Enterprises
Program.

(b) I—Pthe—eempl—&mt—ls—ﬂet—lﬁesel-ved—&ﬁd—the The eperatoriicensee operator or licensee or the ECBV is-netsatisfied
e may ask for a
review by the operator relations committee i-writing—Within-five wefkmg—busmess days—after—askmg—fer—a—lﬂewew—
the eperatorficensee eperatororticensee-orthe ECBV sha%kb%ne&ﬁed—e{lﬂ&%da%eeﬁh%he&m}g—‘mhﬁha}kb%held

ing: prior to requesting an

evidentiary hearing. This is not a mandatory review.

(c) Ifthe deeisi
licensee or the ECBV ¢

- chooses to ask for a review by the operator relations

committee prior to requesting an evidentiary hearing, the written grievance and requested resolution shall be submitted

to the operator relations committee within 15 business days after the event/incident occurred that is being challenged

by the operator or licensee or the ECBV.

(d)

requesting-afull-evidentiary-hearing: Within five business days after asking for a review, the operator or licensee or

ECBYV shall be notified of the date of the hearing, which shall be held within 10 business days after the operator’s or
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licensee’s or the ECBV’s request for a hearing. The committee shall render its decision within five business days

after the hearing.
(e) If abh

in-this Rule: the decision reached by the operator relations committee is not satisfactory to the operator or licensee or

the ECBYV or the Division staff person responsible for the initial action, the matter may be referred by the operator or

licensee or the ECBV or the Division staff person to the director of the Division. This is not a mandatory review.

Any request for review shall be submitted within five business days after the operator relations committee has
presented its recommendation. The party requesting the review shall provide a copy of the decision from the operators

relations committee and document the specific action requested to resolve the grievance, copies of which shall be

provided at the same time to all other parties concerned. The director shall make the decision for the Division within

five business days, and this decision shall be announced immediately to all parties concerned.

shall be submitted by the operator or licensee or ECBV in writing to the Division. The written complaint and request

shall be submitted to the Division within 15 business after the event/incident occurred that is challenged by the

operator or licensee or the ECBV.

expenditure-is-based-on-the-availability-of funds: This request shall be transmitted to the director of the Division

personally or electronically or by certified mail, return receipt requested, transmitted through the Elected Committee
of Vendors in accordance with 34 C.F.R. 395.14(b)(2). This hearing shall be held in accordance with G.S. 150B,

Article 3. the extent that such article does not conflict with these Rules pertaining to grievance procedures or any
federal law or regulation.

(h) Reade

licensee or the ECBV

he A blind eperater/licensee operator or

be entitled to legal counsel or other representation in a full evidentiary hearing at the expense of the operator or licensee

or ECBV.

be-held-atatime-and place-convenientand-aceessible-te Reader services or other communication

services shall be arranged for the blind eperater/licensee operator or licensee or the ECBV requesting—a—full
evidentiary-hearing: if requested. Fhe Transportation costs and per diem shall be provided also to the blind eperator/
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BusinessEnterprisesProgram: shall be held at a time and place convenient and accessible to the blind operator or

licensee or the ECBV requesting a full evidentiary hearing. The blind operator or licensee or the ECBV shall be

entitled to have the hearing held in the county of his or her residence unless he or she waives this right. A hearing

held during regular Division business hours shall be deemed among the convenient times. The hearing shall be

scheduled by the Division within 15 business days of its receipt of such a request, unless the Division and the blind

operator or licensee or the ECBV mutually, in writing, agree to some other period of time. The Division shall notify

the blind operator or licensee or the ECBV in writing of the time and place fixed for the hearing and of their right to

be represented by legal or other counsel. The Division shall provide the blind operator or licensee or the ECBV a copy

of the hearing procedures and other relevant information necessary to enable him or her to prepare his or her case for

the hearing.
(k) The presiding officer

conduect-of the hearing at the hearing, to be appointed by the Secretary of the Department of Health and Human

Services, shall be impartial, unbiased, have knowledge in conducting hearings, and have no involvement either with

the Division action which is at issue in the hearing or with the administration or operation of the Randolph-Sheppard

Business Enterprises Program.
(1) Both-the The-blind operatorilicensee

ontheissue-: presiding officer shall conduct a full evidentiary hearing, avoid delay, maintain order, and make sufficient

record of the proceedings for a full and true disclosure of the facts and issues. To accomplish these ends, the presiding

officer shall have all powers authorized by law and may make all procedural and evidentiary rulings necessary for the

conduct of the hearing.
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wes: The blind

operator or licensee or the ECBV and the Division shall be entitled to present their case by oral or documentary

evidence, to submit rebuttal evidence and to conduct such examination and cross-examination of witnesses as may be

required for a full and true disclosure of all facts bearing on the issue.

copy—of-thetranseript: All papers and documents introduced into evidence at the hearing shall be filed with the

presiding officer and provided to the other party. All such documents and other evidence submitted shall be open to

examination by the parties, and opportunities shall be given to refute facts and arguments advanced on either side of

the issues.
(o) Fhe A transcript © ing shall constitute-the
exclusiverecord-for-deeision: be made of the oral evidence and shall be made available to the parties. The Division

shall pay all transcript costs and shall provide the blind operator or licensee or the ECBV with at least one copy of the

transcript.

operator-orlicensee-or-the ECBV-and-the-division- transcript of testimony, exhibits, and all papers and documents
filed in the hearing shall constitute the exclusive record for decision.
@ : . : . .

- The decision of the presiding officer shall set forth the principal

issues and relevant facts adduced at the hearing, and the applicable provisions in law, federal regulations, and state

rules. It shall contain findings of fact and conclusions with respect to each of the issues, and the reasons and basis

therefor. The decision shall also set forth any remedial action necessary to resolve the issues in dispute. The decision

shall be made within 15 business days after the receipt of the official transcript. The decision shall be mailed promptly

to the blind operator or licensee or the ECBV and the division.

(r)
licensee-or-the ECBV-shall - have-exhausted-his—administrativeremedtes: If the dispute(s) is not resolved to the

satisfaction of a blind operator or licensee or the ECBV after provision of a full evidentiary hearing, an appeal may

be made to the Secretary of the U. S. Department of Education for the convening of an arbitration panel.

(s) The decision of the arbitration panel shall be subject to appeal and review as a final agency action for the purposes

of 5 U.S.C. Chapter 7.
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History Note:

Authority G.S. 111-27; 143B-157; 20 U.S.C. sec. 107;

Eff. October 1, 1978;

Amended Eff. August 1, 2002; May 1, 1996; August 1, 1990; February 1, 1984; February 1, 1983;
December 1, 19811981 ;

Readopted Eff.
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