RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: State Board of Education
RULE CITATION: 16 NCAC 06H .0113
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
X Unclear or ambiguous
X Unnecessary
X Failure to comply with the APA

Extend the period of review

COMMENT:

Staff recommends objection to this Rule for lack of statutory authority, clarity, and necessity, as well
as failure to comply with the APA. In the History Note for this Rule, the agency cites to G.S. 115C-
12, which is entitled “Powers and Duties of the Board Generally” and G.S. 115C-264.3.

G.S. 115C-264.3 states:

§ 115C-264.3. Child Nutrition Program standards.

The State Board of Education, in direct consultation with a cross section of local directors
of child nutrition services, shall establish statewide nutrition standards for school meals, a
la carte foods and beverages, and items served in the After School Snack Program
administered by the Department of Public Instruction and child nutrition programs of
local school administrative units. The nutrition standards will promote gradual changes to
increase fruits and vegetables, increase whole grain products, and decrease foods high in
total fat, trans fat, saturated fat, and sugar. The nutrition standards adopted by the State
Board of Education shall be implemented initially in elementary schools. All elementary
schools shall achieve a basic level by the end of the 2009-2010 school year, followed by
middle schools and then high schools.
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This Rule purports to set the nutritional standards for elementary school meals and after school
program snacks. However, in Paragraph (a), the Rule states that the meals shall be “consistent
with the current edition of the Dietary Guidelines for Americans, Federal Regulations as approved
for North Carolina and State Board of Education Policy on Nutrition Standards for School Meals.”
Staff does not know what the “Dietary Guidelines for Americans” is, and the Rule does not give any
additional information on how it is created, who created it, and where it can be found. Staff further
does not know what federal regulations will apply, as the Rule is silent on that, and it does not
address who will approve them. It is possible that the agency could incorporate these outside
standards under G.S. 150B-21.6; however, as it has failed to do so here, the Rule is unclear as
written.

Finally, the agency refers to the “State Board Education Policy on Nutrition Standards for School
Meals.” Staff notes that the agency is required to establish the nutrition standards, and it must do
that through rulemaking by putting its policy in a Rule. The agency cannot refer in rule to a policy
that it created without violating the APA, as the policy can change without going through notice and
comment, and then the effect of the Rule would change. Further, policies are not rules, as set forth
in G.S. 150B-2(7a). Thus, as written, the Rule violates the APA.

In (b)(7), the agency refers to allowing foods found in the “Food Buying Guide for Child Nutrition
Programs” with no additional information of what this is, who created it, and whether it can be
properly incorporated by reference under G.S. 150B-21.6. It is therefore an ambiguous standard
and thus, ambiguous as written.

In (c)(1), the agency refers to meeting “meal pattern requirements specified by the US Department
of Agriculture” but does not include what those requirements are, nor where they can be located. It
is possible that the agency used this language to mirror G.S. 115C-264(a), which states:

§ 115C-264. Operation.

(a) In the operation of their public school nutrition programs, the public schools shall
participate in the National School Lunch Program established by the federal government.
The program shall be under the jurisdiction of the Division of School Support, Child
Nutrition Services of the Department of Public Instruction and in accordance with federal
guidelines as established by the Food and Nutrition Service of the United States
Department of Agriculture.

However, that is not the language in the Rule and the agency did not cite to the law in its History
Note. Thus, staff believes this is ambiguous as written.

The agency says in Paragraph (d) that the nutrition standards (presumably, this Rule) must be
implemented for all elementary schools no later than the first day of the 2008 school year.
However, G.S. 115C-264.3 required achievement by the end of the 2009-2010 school year. Staffis
not aware of any authority of the agency to set an earlier effective date than that required by statute,
and therefore believes the agency does not have statutory authority for Paragraph (d). Further, as
the deadline in this Paragraph passed nearly 12 years ago, staff believes the Paragraph is
unnecessary, as well.

In Paragraph (e), the agency says that the staff of DPI will review the nutrition standards and modify
them annually. The agency does not say that it will do so through rulemaking, and given the
reliance in Paragraph (a) on policy, staff is concerned that it is contemplated that this may be done
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through policy. As that intention to change policy, rather than rule, is not stated in the Paragraph,
staff is not recommending objection for failure to comply with the APA. However, staff notes that the
DPI staff shall, “modify the standards as needed based on several criteria, including, but not limited
to, current science, best practices in the food and beverage industry, and the availability and
affordability of new foods and beverages.” Staff does not know, and the Rule does not address,
what is “current science” nor “best practices in the food and beverage industry.” Further, there is ho
indication on what “availability and affordability” mean in this Rule.

In Paragraph (h), the agency says that students with special nutritional needs “shall be exempt from
the standards.” As far as staff can tell, this Rule does not govern students, it governs the programs.
If the intent of this Rule is govern each individual student, then this needs to be stated more clearly.
Regardless of the intent, staff believes this Paragraph is unclear as written.
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§ 115C-263. Required provision of services.

As a part of the function of the public school system, local boards of education shall provide to
the extent practicable school food services in the schools under their jurisdiction. All school food
services made available under this authority shall be provided in accordance with standards and
regulations recommended by the Superintendent of Public Instruction and approved by the State
Board of Education. (1955, c. 1372, art. 5, s. 34; 1965, ¢. 912; 1967, c. 990; 1975, c. 384; 1981,
c.423,s.1.)

§ 115C-264. Operation.

(a) In the operation of their public school nutrition programs, the public schools shall
participate in the National School Lunch Program established by the federal government. The
program shall be under the jurisdiction of the Division of School Support, Child Nutrition
Services of the Department of Public Instruction and in accordance with federal guidelines as
established by the Food and Nutrition Service of the United States Department of Agriculture.

(b) For nutritional purposes, the public schools shall not (i) use cooking oils in their school
food programs that contain trans-fatty acids or (ii) sell processed foods containing trans-fatty
acids that were formed during the commercial processing of the foods.

(c) All school food services shall be operated on a nonprofit basis, and any earnings
therefrom over and above the cost of operation as defined herein shall be used to reduce the cost
of food, to serve better food, or to provide free or reduced-price lunches to indigent children and
for no other purpose. The term "cost of operation" means the actual cost incurred in the purchase
and preparation of food, the salaries of all personnel directly engaged in providing food services,
and the cost of nonfood supplies as outlined under standards adopted by the State Board of
Education. "Personnel" means child nutrition supervisors or directors, bookkeepers directly
engaged in food service record keeping and those persons directly involved in preparing and
serving food. Child nutrition personnel shall be paid from the funds of food services only for
services rendered in behalf of the child nutrition program. Any cost incurred in the provisions
and maintenance of school food services over and beyond the cost of operation shall be included
in the budget request filed annually by local boards of education with boards of county
commissioners. Public schools are not required to comply with G.S. 115C-522(a) in the purchase
of supplies and food for such school food services. (1955, c. 1372, art. 5, s. 34; 1965, c. 912;
1967, ¢. 990; 1975, c. 384; 1981, c. 423, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 78; 2003-147, s.
5;2004-124, s. 7.29(a); 2004-203, ss. 72(a), (b); 2005-253, s. 1.)

§ 115C-264.3. Child Nutrition Program standards.

The State Board of Education, in direct consultation with a cross section of local directors of
child nutrition services, shall establish statewide nutrition standards for school meals, a la carte
foods and beverages, and items served in the After School Snack Program administered by the
Department of Public Instruction and child nutrition programs of local school administrative
units. The nutrition standards will promote gradual changes to increase fruits and vegetables,
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increase whole grain products, and decrease foods high in total fat, trans fat, saturated fat, and
sugar. The nutrition standards adopted by the State Board of Education shall be implemented
initially in elementary schools. All elementary schools shall achieve a basic level by the end of
the 2009-2010 school year, followed by middle schools and then high schools. (2005-457, s. 1;
2007-323, s. 7.36A(a); 2008-107, s. 7.25(a).)

§ 115C-12. Powers and duties of the Board generally.

The general supervision and administration of the free public school system shall be vested in the
State Board of Education. The State Board of Education shall establish all needed rules and
regulations for the system of free public schools, subject to laws enacted by the General
Assembly. In accordance with Sections 7 and 8 of Article III of the North Carolina Constitution,
the Superintendent of Public Instruction, as an elected officer and Council of State member, shall
administer all needed rules and regulations adopted by the State Board of Education through the
Department of Public Instruction. The powers and duties of the State Board of Education are
defined as follows:

(1) Financial Powers. - The financial powers of the Board are set forth in Article 30 of this
Chapter.

(la)  To Submit a Budget Request to the Director of the Budget. - The Board shall submit a
budget request to the Director of the Budget in accordance with G.S. 143C-3-3. In addition to the
information requested by the Director of the Budget, the Board shall provide an analysis relating
each of its requests for expansion funds to anticipated improvements in student performance.

(2) Repealed by Session Laws 1985 (Regular Session, 1986), c. 975, s. 24.
(3), (4) Repealed by Session Laws 1987 (Regular Session, 1988), c. 1025, s. 1.

(%) Apportionment of Funds. - The Board shall have authority to apportion and equalize over
the State all State school funds and all federal funds granted to the State for assistance to
educational programs administered within or sponsored by the public school system of the State.

(6) Power to Demand Refund for Inaccurate Apportionment Due to False Attendance
Records. - When it shall be found by the State Board of Education that inaccurate attendance
records have been filed with the State Board of Education which resulted in an excess allotment
of funds for teacher salaries in any school unit in any school year, the school unit concerned may
be required to refund to the State Board the amount allotted to said unit in excess of the amount
an accurate attendance record would have justified.

(7) Power to Alter the Boundaries of City School Administrative Units and to Approve
Agreements for the Consolidation and Merger of School Administrative Units Located in the
Same County. - The Board shall have authority, in its discretion, to alter the boundaries of city
school administrative units and to approve agreements submitted by county and city boards of
education requesting the merger of two or more contiguous city school administrative units and
the merger of city school administrative units with county school administrative units and the
consolidation of all the public schools in the respective units under the administration of one
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board of education: Provided, that such merger of units and reorganization of school units shall
not have the effect of abolishing any special taxes that may have been voted in any such units.

(8) Power to Make Provisions for Sick Leave and for Substitute Teachers. - The Board shall
provide for sick leave with pay for all public school employees in accordance with the provisions
of this Chapter and shall promulgate rules and regulations providing for necessary substitutes on
account of sick leave and other teacher absences.

The minimum pay for a substitute teacher who holds a teaching certificate shall be sixty-five
percent (65%) of the daily pay rate of an entry-level teacher with an "A" certificate. The
minimum pay for a substitute teacher who does not hold a teaching certificate shall be fifty
percent (50%) of the daily pay rate of an entry-level teacher with an "A" certificate. The pay for
noncertified substitutes shall not exceed the pay of certified substitutes.

Local boards may use State funds allocated for substitute teachers to hire full-time substitute
teachers.

If a teacher assistant acts as a substitute teacher, the salary of the teacher assistant for the day
shall be the same as the daily salary of an entry-level teacher with an "A" certificate.

9) Miscellaneous Powers and Duties. - All the powers and duties exercised by the State
Board of Education shall be in conformity with the Constitution and subject to such laws as may
be enacted from time to time by the General Assembly. Among such duties are:

a. To certify and regulate the grade and salary of teachers and other school employees.
b. To adopt and supply textbooks.
c. Repealed by Session Laws 2017-126, s. 11, effective July 20, 2017.

cl. To issue an annual "report card" for the State and for each local school administrative
unit, assessing each unit's efforts to improve student performance based on the growth in
performance of the students in each school and taking into account progress over the previous
years' level of performance and the State's performance in comparison with other states. This
assessment shall take into account factors that have been shown to affect student performance
and that the State Board considers relevant to assess the State's efforts to improve student
performance. The annual "report card" for each local school administrative unit shall include the
following:

1. The State Board shall award, in accordance with G.S. 115C-83.15, an overall numerical
school achievement, growth, and performance score on a scale of zero to 100 and a
corresponding performance letter grade of A, B, C, D, or F earned by each school within the
local school administrative unit. The school performance score and grade shall reflect student
performance on annual subject-specific assessments, college and workplace readiness measures,
graduation rates, and student progress in achieving English language proficiency. In addition, the
State Board shall award separate performance scores and grades for the following:

L School performance of certain subgroups of students as provided in G.S. 115C-83.15.

Amanda J. Reeder
Commission Counsel



II. For schools serving students in any grade from kindergarten to eighth grade, school
performance in reading and mathematics respectively.

2. For schools serving students in third grade, the number and percentage of third grade
students who (i) take and pass the alternative assessment of reading comprehension; (ii) were
retained in third grade for not demonstrating reading proficiency as indicated in G.S. 115C-
83.7(a); and (iii) were exempt from mandatory third grade retention by category of exemption as
listed in G.S. 115C-83.7(b).

3. For high schools, measures of Advanced Placement course participation, Cambridge
Advanced International Certificate of Education (AICE) Program participation, and International
Baccalaureate Diploma Programme participation and Advanced Placement, Cambridge AICE,
and International Baccalaureate examination participation and performance.

4. For schools serving any students in ninth through twelfth grade, the percentage of
students who achieved the minimum score required for admission into a constituent institution of
The University of North Carolina on a nationally normed test of college readiness.

5. For schools serving any students in ninth through twelfth grade, the percentage of
students enrolled in Career and Technical Education courses who score at Silver, Gold, or
Platinum levels on a nationally normed test of workplace readiness.

c2.  Repealed by Session Laws 1995 (Regular Session, 1996), c. 716, s. 1.

c3. To develop a system of school building improvement reports for each school building.
The purpose of school building improvement reports is to measure improvement in the growth in
student performance at each school building from year to year, not to compare school buildings.
The Board shall include in the building reports any factors shown to affect student performance
that the Board considers relevant to assess a school's efforts to improve student performance.
Local school administrative units shall produce and make public their school building
improvement reports by March 15, 1997, for the 1995-96 school year, by October 15, 1997, for
the 1996-97 school year, and annually thereafter. Each report shall be based on building-level
data for the prior school year.

c4. To develop guidelines, procedures, and rules to establish, implement, and enforce the
School-Based Management and Accountability Program under Article 8B of this Chapter in
order to improve student performance, increase local flexibility and control, and promote
economy and efficiency.

d. To formulate rules and regulations for the enforcement of the compulsory attendance law.

e. (Repealed effective July 1, 2020) To manage and operate a system of insurance for public
school property, as provided in Article 38 of this Chapter.

In making substantial policy changes in administration, curriculum, or programs the Board
should conduct hearings throughout the regions of the State, whenever feasible, in order that the
public may be heard regarding these matters.

(9a), (9b) Repealed by Session Laws 2005-458, s. 1, effective October 2, 2005.
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(9c)  Power to Develop Content Standards. -

a. The Board shall develop a comprehensive plan to revise content standards and the
standard course of study in the core academic areas of reading, writing, mathematics, science,
history, geography, and civics. The Board shall involve and survey a representative sample of
parents, teachers, and the public to help determine academic content standard priorities and
usefulness of the content standards. A full review of available and relevant academic content
standards that are rigorous, specific, sequenced, clear, focused, and measurable, whenever
possible, shall be a part of the process of the development of content standards. The revised
content standards developed in the core academic areas shall (i) reflect high expectations for
students and an in-depth mastery of the content; (ii) be clearly grounded in the content of each
academic area; (ii1) be defined grade-by-grade and course-by-course; (iv) be understandable to
parents and teachers; (v) be developed in full recognition of the time available to teach the core
academic areas at each grade level; and (vi) be measurable, whenever possible, in a reliable,
valid, and efficient manner for accountability purposes.

b. High school course content standards shall include the knowledge and skills necessary to
pursue further postsecondary education or to attain employment in the 21st century economy.
The high school course content standards also shall be aligned with the minimum undergraduate
course requirements for admission to the constituent institutions of The University of North
Carolina.

c. The Board also shall develop and implement an ongoing process to align State programs
and support materials with the revised academic content standards for each core academic area
on a regular basis. Alignment shall include revising textbook criteria, support materials, State
tests, teacher and school administrator preparation, and ongoing professional development
programs to be compatible with content standards. The Board shall develop and make available
to teachers and parents support materials, including teacher and parent guides, for academic
content standards. The State Board of Education shall work in collaboration with the Board of
Governors of The University of North Carolina to ensure that teacher and school administrator
degree programs, ongoing professional development, and other university activity in the State's
public schools align with the State Board's priorities.

(9d) Power to Develop Exit Standards and Graduation Requirements. -

a. The Board may develop exit standards that shall be required for high school graduation.
The Board shall require the following for high school graduation:

1. Successful completion of instruction in cardiopulmonary resuscitation as provided in
G.S. 115C-81.25(¢c)(10).

2. A passing grade in the semester course on the Founding Principles of the United States of
America and the State of North Carolina described in G.S. 115C-81.45(d)(1).

b. The following restrictions apply to the Board regarding Algebra I and high school
graduation projects:

1. The Board shall not adopt or enforce any rule that requires Algebra I as a graduation
standard or as a requirement for a high school diploma for any student whose individualized
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education program (i) identifies the student as learning disabled in the area of mathematics and
(i1) states that this learning disability will prevent the student from mastering Algebra I.

2. The Board shall not require any student to prepare a high school graduation project as a
condition of graduation from high school; local boards of education may, however, require their
students to complete a high school graduation as provided in G.S. 115C-47(54a).

(10)  Power to Provide for Programs or Projects in the Cultural and Fine Arts Areas. - The
Board is authorized and empowered, in its discretion, to make provisions for special programs or
projects of a cultural and fine arts nature for the enrichment and strengthening of educational
opportunities for the children of the State.

For this purpose, the Board may use funds received from gifts or grants and, with the
approval of the Director of the Budget, may use State funds which the Board may find available
in any budget administered by the Board.

(11)  Power to Conduct Education Research. - The Board is authorized to sponsor or conduct
education research and special school projects considered important by the Board for improving
the public schools of the State. Such research or projects may be conducted during the summer
months and involve one or more local school units as the Board may determine. The Board may
use any available funds for such purposes.

(12)  Duty to Provide for Sports Medicine and Emergency Paramedical Program. - The State
Board of Education is authorized and directed to develop a comprehensive plan to train and
make available to the public schools personnel who shall have major responsibility for exercising
preventive measures against sports related deaths and injuries and for providing sports medicine
and emergency paramedical services for injuries that occur in school related activities. The plan
shall include, but is not limited to, the training, assignment of responsibilities, and appropriate
additional reimbursement for individuals participating in the program.

The State Board of Education is authorized and directed to develop an implementation
schedule and a program funding formula that will enable each high school to have a qualified
sports medicine and emergency paramedical program by July 1, 1984.

The State Board of Education is authorized and directed to establish minimum educational
standards necessary to enable individuals serving as sports medicine and emergency paramedical
staff to provide such services, including first aid and emergency life saving skills, to students
participating in school activities.

(13)  Power to Purchase Liability Insurance. - The Board is authorized to purchase insurance
to protect board members from liability incurred in the exercise of their duty as members of the
Board.

(14)  Duty to Provide Personnel Information to Local Boards. - Upon request, the State Board
of Education and the Department of Public Instruction shall furnish to any county or city board
of education any and all available personnel information relating to certification, evaluation and
qualification including, but not limited to, semester hours or quarterly hours completed, graduate
work, grades, scores, etc., that are on that date in the files of the State Board of Education or
Department of Public Instruction.
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(15)  Duty to Develop Noncertified Personnel Position Evaluation Descriptions. - The Board is
authorized and directed to develop position evaluation descriptions covering those positions in
local school administrative units for which certification by the State Board of Education is not
normally a prerequisite. The position evaluation descriptions required in this subdivision are to
be used by local boards of education as the basis for assignment of noncertified employees to an
appropriate pay grade in accordance with salary grades and ranges adopted by the State Board of
Education. No appropriations are required by this subdivision.

(16)  Power with Regard to Salary Schedules. - The Board shall provide for sick leave with
pay for all public school employees in accordance with the provisions of this Chapter and shall
promulgate rules and regulations providing for necessary substitutes on account of sick leave and
other teacher absences.

a. Support personnel refers to all public school employees who are not required by statute or
regulation to be certified in order to be employed. The State Board of Education is authorized
and empowered to adopt all necessary rules for full implementation of all schedules to the extent
that State funds are made available for support personnel.

b. Salary schedules for the following public school support personnel shall be adopted by
the State Board of Education: school finance officer, office support personnel, teacher assistants,
maintenance supervisors, custodial personnel, and transportation personnel. The Board shall
classify these support positions in terms of uniform pay grades included in the salary schedule of
the State Human Resources Commission.

By the end of the third payroll period of the 1995-96 fiscal year, local boards of education
shall place State-allotted office support personnel, teacher assistants, and custodial personnel on
the salary schedule adopted by the State Board of Education so that the average salary paid is the
State-allotted amount for the category. In placing employees on the salary schedule, the local
board shall consider the education, training, and experience of each employee, including
experience in other local school administrative units. It is the intent of the General Assembly that
a local school administrative unit not fail to employ an employee who was employed for the
prior school year in order to implement the provisions of this sub-subdivision. A local board of
education is in compliance with this sub-subdivision if the average salary paid is at least ninety-
five percent (95%) of the State-allotted amount for the category at the end of the third payroll
period of the 1995-96 fiscal year, and at least ninety-eight percent (98%) of the State-allotted
amount for the category at the end of the third payroll period of each subsequent fiscal year. The
Department of Public Instruction shall provide technical assistance to local school administrative
units regarding the implementation of this sub-subdivision.

c. Salary schedules for other support personnel, including but not limited to maintenance
and school food service personnel, shall be adopted by the State Board of Education. The Board
shall classify these support positions in terms of uniform pay grades included in the salary
schedule of the State Human Resources Commission. These schedules shall apply if the local
board of education does not adopt a salary schedule of its own for personnel paid from other than
State appropriations.

(17)  Power to Provide for School Transportation Programs. - The State Board of Education is
authorized and empowered to promulgate such policies, rules, and regulations as it may deem
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necessary and desirable for the operation of a public school transportation system by each local
administrative unit in the State. Such policies, rules, and regulations shall include, but are not
limited to, fund allocations and fiscal support to assure the effective and efficient use of funds
appropriated by the General Assembly in support of the school transportation system. Nothing
herein shall be construed to affect in any way or to lessen in any way the full and complete
authority of local boards of education to assign pupils to schools in accordance with G.S. 115C-
366.

(18)  Duty to Develop and Implement a Uniform Education Reporting System, Which Shall
Include Standards and Procedures for Collecting Fiscal and Personnel Information. -

a. The State Board of Education shall adopt standards and procedures for local school
administrative units to provide timely, accurate, and complete fiscal and personnel information,
including payroll information, on all school personnel.

b. The State Board of Education shall develop and implement a Uniform Education
Reporting System that shall include requirements for collecting, processing, and reporting fiscal,
personnel, and student data, by means of electronic transfer of data files from local computers to
the State Computer Center through the State Communications Network.

c. The State Board of Education shall comply with the provisions of G.S. 116-11(10a) to
plan and implement an exchange of information between the public schools and the institutions
of higher education in the State. The State Board of Education shall require local boards of
education to provide to the parents of children at a school all information except for confidential
information received about that school from institutions of higher education pursuant to

G.S. 116-11(10a) and to make that information available to the general public.

d. The State Board of Education shall modify the Uniform Education Reporting System to
provide clear, accurate, and standard information on the use of funds at the unit and school level.
The plan shall provide information that will enable the General Assembly to determine State,
local, and federal expenditures for personnel at the unit and school level. The plan also shall
allow the tracking of expenditures for textbooks, educational supplies and equipment, capital
outlay, at-risk students, and other purposes.

e. When practicable, reporting requirements developed by the State Board of Education as
part of the Uniform Education Reporting System under this subdivision shall be incorporated
into the PowerSchool application or any other component of the Instructional Improvement
System to minimize duplicative reporting by local school administrative units.

f. The State Board of Education shall develop a process for local school administrative
units to annually identify enrolled military-connected students using the Uniform Education
Reporting System. The identification of military-connected students shall not be used for the
purposes of determining school achievement, growth, and performance scores as required by
G.S. 115C-12(9)cl. The identification of military-connected students is not a public record
within the meaning of G.S. 132-1 and shall not be made public by any person, except as
permitted under the provisions of the Family Educational and Privacy Rights Act of 1974, 20
U.S.C. § 1232g. For purposes of this section, a "military-connected student" means a student
enrolled in a local school administrative unit who has a parent, step-parent, sibling, or any other
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person who resides in the same household serving in the active or reserve components of the
Army, Navy, Air Force, Marine Corps, Coast Guard, or National Guard. Beginning in the 2016-
2017 school year, and annually thereafter, the identification of military-connected students for all
local school administrative units shall be completed by January 31 of each school year.

(19)  Duty to Identify Required Reports and to Eliminate Unnecessary Reports and Paperwork.
- Prior to the beginning of each school year, the State Board of Education shall identify all
reports that are required at the State level for the school year.

The State Board of Education shall adopt policies to ensure that local school administrative
units are not required by the State Board of Education, the State Superintendent, or the
Department of Public Instruction staff to (i) provide information that is already available on the
student information management system or housed within the Department of Public Instruction;
(i1) provide the same written information more than once during a school year unless the
information has changed during the ensuing period; (iii) complete forms, for children with
disabilities, that are not necessary to ensure compliance with the federal Individuals with
Disabilities Education Act (IDEA); or (iv) provide information that is unnecessary to comply
with State or federal law and not relevant to student outcomes and the efficient operation of the
public schools. Notwithstanding the foregoing, the State Board may require information
available on its student information management system or require the same information twice if
the State Board can demonstrate a compelling need and can demonstrate there is not a more
expeditious manner of getting the information.

The State Board shall permit schools and local school administrative units to submit all
reports to the Department of Public Instruction electronically.

The State Board of Education, in collaboration with the education roundtables within the
Department of Public Instruction, shall consolidate all plans that affect the school community,
including school improvement plans. The consolidated plan shall be posted on each school's
Web site for easy access by the public and by school personnel.

(20)  Duty to Report Appointment of Caretaker Administrators and Boards. - Pursuant to

G.S. 120-30.9G the State Board of Education shall submit to the Attorney General of the United
States within 30 days any rules, policies, procedures, or actions taken pursuant to G.S. 115C-64.4
which could result in the appointment of a caretaker administrator or board to perform any of the
powers and duties of a local board of education where that school administrative unit is covered
by the Voting Rights Act of 1965.

(21)  Duty to Monitor Acts of School Violence. - The State Board of Education shall monitor
and compile an annual report on acts of violence in the public schools. The State Board shall
adopt standard definitions for acts of school violence and shall require local boards of education
to report them to the State Board in a standard format adopted by the State Board. The State
Board shall submit its report on acts of violence in the public schools to the Joint Legislative
Education Oversight Committee by March 15 of each year.

(22)  Duty to Monitor the State of the Teaching Profession in North Carolina. - The State
Board of Education shall monitor and compile an annual report on the state of the teaching
profession in North Carolina that includes data on the decisions of teachers to leave the teaching
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profession and data on teaching positions that local boards of education are unable to fill, as
provided in G.S. 115C-299.5.

(23)  Power to Adopt Eligibility Rules for Interscholastic Athletic Competition. - The State
Board of Education shall adopt rules governing interscholastic athletic activities conducted by
local boards of education, including eligibility for student participation. With regard to middle
schools and high schools, the rules shall provide for the following:

a. All coaches, school nurses, athletic directors, first responders, volunteers, students who
participate in interscholastic athletic activities, and the parents of those students shall receive, on
an annual basis, a concussion and head injury information sheet. School employees, first
responders, volunteers, and students must sign the sheet and return it to the coach before they can
participate in interscholastic athletic activities, including tryouts, practices, or competition.
Parents must sign the sheet and return it to the coach before their children can participate in any
such interscholastic athletic activities. The signed sheets shall be maintained in accordance with
sub-subdivision d. of this subdivision.

For the purpose of this subdivision, a concussion is a traumatic brain injury caused by a
direct or indirect impact to the head that results in disruption of normal brain function, which
may or may not result in loss of consciousness.

b. If a student participating in an interscholastic athletic activity exhibits signs or symptoms
consistent with concussion, the student shall be removed from the activity at that time and shall
not be allowed to return to play or practice that day. The student shall not return to play or
practice on a subsequent day until the student is evaluated by and receives written clearance for
such participation from (i) a physician licensed under Article 1 of Chapter 90 of the General
Statutes with training in concussion management, (ii) a neuropsychologist licensed under Article
18A of Chapter 90 of the General Statutes with training in concussion management and working
in consultation with a physician licensed under Article 1 of Chapter 90 of the General Statutes,
(ii1) an athletic trainer licensed under Article 34 of Chapter 90 of the General Statutes, (iv) a
physician assistant, consistent with the limitations of G.S. 90-18.1, or (v) a nurse practitioner,
consistent with the limitations of G.S. 90-18.2.

c. Each school shall develop a venue specific emergency action plan to deal with serious
injuries and acute medical conditions in which the condition of the patient may deteriorate
rapidly. The plan shall include a delineation of roles, methods of communication, available
emergency equipment, and access to and plan for emergency transport. This plan must be (i) in
writing, (ii) reviewed by an athletic trainer licensed in North Carolina, (iii) approved by the
principal of the school, (iv) distributed to all appropriate personnel, (v) posted conspicuously at
all venues, and (vi) reviewed and rehearsed annually by all licensed athletic trainers, first
responders, coaches, school nurses, athletic directors, and volunteers for interscholastic athletic
activities.

d. Each school shall maintain complete and accurate records of its compliance with the
requirements of this subdivision pertaining to head injuries.

The State Board of Education may authorize a designated organization to apply and enforce the
Board's rules governing participation in interscholastic athletic activities at the high school level.
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(24)  Duty to Develop Standards for Alternative Learning Programs, Provide Technical
Assistance on Implementation of Programs, and Evaluate Programs. - The State Board of
Education shall adopt standards for assigning students to alternative learning programs. These
standards shall include (i) a description of the programs and services that are recommended to be
provided in alternative learning programs and (ii) a process for ensuring that an assignment is
appropriate for the student and that the student's parents are involved in the decision. The State
Board also shall adopt policies that define what constitutes an alternative school and an
alternative learning program.

The State Board of Education shall also adopt standards to require that local school
administrative units shall use (i) the teachers allocated for students assigned to alternative
learning programs pursuant to the regular teacher allotment and (ii) the teachers allocated for
students assigned to alternative learning programs only to serve the needs of these students.

The State Board of Education shall provide technical support to local school administrative
units to assist them in developing and implementing plans and proposals for alternative learning
programs.

The State Board shall evaluate the effectiveness of alternative learning programs and, in its
discretion, of any other programs funded from the Alternative Schools/At-Risk Student
allotment. Local school administrative units shall report to the State Board of Education on how
funds in the Alternative Schools/At-Risk Student allotment are spent and shall otherwise
cooperate with the State Board of Education in evaluating the alternative learning programs. As
part of its evaluation of the effectiveness of these programs, the State Board shall, through the
application of the accountability system developed under G.S. 115C-83.15 and G.S. 115C-
105.35, measure the educational performance and growth of students placed in alternative
schools and alternative programs. If appropriate, the Board may modify this system to adapt to
the specific characteristics of these schools. Also as part of its evaluation, the State Board shall
evaluate its standards adopted under this subdivision and make any necessary changes to those
standards based on strategies that have been proven successful in improving student achievement
and shall report to the Joint Legislative Education Oversight Committee by April 15, 2006 to
determine if any changes are necessary to improve the implementation of successful alternative
learning programs and alternative schools.

(25)  Duty to Report to Joint Legislative Education Oversight Committee. - Upon the request
of the Joint Legislative Education Oversight Committee, the State Board shall examine and
evaluate issues, programs, policies, and fiscal information, and shall make reports to that
Committee. Furthermore, by November 15 of each year, the State Board shall submit reports to
that Committee regarding schools identified as low-performing, school improvement plans found
to significantly improve student performance, personnel actions taken in low-performing
schools, and recommendations for additional legislation to improve student performance and
increase local flexibility.

(25a) [Development of Goals and Annual Report on Improvement in Graduation Rate.] Prior
to the 2010-2011 school year, the State Board of Education shall:

a. Develop a growth model establishing annual goals for continuous and substantial
improvement in the four-year cohort graduation rate by local school administrative units.
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b. Establish as a short-term goal that local school administrative units meet the annual
growth model goals for improvement in the four-year cohort graduation rate beginning with the
graduating class of 2011 and continuing annually thereafter.

c. Establish as long-term minimum goals statewide four-year cohort graduation rates of
seventy-four percent (74%) by 2014; eighty percent (80%) by 2016; and ninety percent (90%) by
2018.

d. Establish as a long-term goal with benchmarks and recommendations to reach a statewide
four-year cohort graduation rate of one hundred percent (100%).

The State Board of Education shall report to the Joint Legislative Education Oversight
Committee by November 15, 2010, and annually thereafter on the goals, benchmarks, and
recommendations described in this section. Such goals, benchmarks, and recommendations shall
appropriately differentiate for students with disabilities and other specially identified
subcategories within each four-year cohort. The report shall include goals and benchmarks by
local school administrative unit, the strategies and recommendations for achieving the goals and
benchmarks, any evidence or data supporting the strategies and recommendations, and the
identity of the persons employed by the State Board of Education who are responsible for
oversight of local school administrative units in achieving the goals and benchmarks.

(25b) Repealed by Session Laws 2012-142, s. 7.13(d), effective July 1, 2012.
(26)  Repealed by Session Laws 2012-142, s. 7.13(f), effective July 1, 2012.

(27)  Reporting Dropout Rates, Corporal Punishment, Suspensions, Expulsions, and
Alternative Placements. - The State Board shall report by March 15 of each year to the Joint
Legislative Education Oversight Committee on the numbers of students who have dropped out of
school, been subjected to corporal punishment, been suspended, been expelled, been reassigned
for disciplinary purposes, or been provided alternative education services. The data shall be
reported in a disaggregated manner, reflecting the local school administrative unit, race, gender,
grade level, ethnicity, and disability status of each affected student. Such data shall be readily
available to the public. The State Board shall not include students that have been expelled from
school when calculating the dropout rate. The Board shall maintain a separate record of the
number of students who are expelled from school and the reasons for the expulsion.

(27a) Reducing School Dropout Rates. - The State Board of Education shall develop a
statewide plan to improve the State's tracking of dropout data so that accurate and useful
comparisons can be made over time. The plan shall include, at a minimum, how dropouts are
counted and the methodology for calculating the dropout rate, the ability to track students
movements among schools and districts, and the ability to provide information on who drops out
and why.

(28)  Duty to Develop Rules for Issuance of Driving Eligibility Certificates. - The State Board
of Education shall adopt the following rules to assist schools in their administration of
procedures necessary to implement G.S. 20-11 and G.S. 20-13.2:
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a. To define what is equivalent to a high school diploma for the purposes of G.S. 20-11 and
G.S. 20-13.2. These rules shall apply to all educational programs offered in the State by public
schools, charter schools, nonpublic schools, or community colleges.

b. To establish the procedures a person who is or was enrolled in a public school or in a
charter school must follow and the requirements that person shall meet to obtain a driving
eligibility certificate.

C. To require the person who is required under G.S. 20-11(n) to sign the driving eligibility
certificate to provide the certificate if he or she determines that one of the following
requirements is met:

I. The person seeking the certificate is eligible for the certificate under G.S. 20-11(n)(1) and
is not subject to G.S. 20-11(nl).

2. The person seeking the certificate is eligible for the certificate under G.S. 20-11(n)(1) and
G.S. 20-11(n1).

These rules shall apply to public schools and charter schools.

d. To provide for an appeal to an appropriate education authority by a person who is denied
a driving eligibility certificate. These rules shall apply to public schools and charter schools.

e. To define exemplary student behavior and to define what constitutes the successful
completion of a drug or alcohol treatment counseling program. These rules shall apply to public
schools and charter schools.

The State Board also shall develop policies as to when it is appropriate to notify the Division
of Motor Vehicles that a person who is or was enrolled in a public school or in a charter school
no longer meets the requirements for a driving eligibility certificate.

The State Board shall develop a form for parents, guardians, or emancipated juveniles, as
appropriate, to provide their written, irrevocable consent for a school to disclose to the Division
of Motor Vehicles that the student no longer meets the conditions for a driving eligibility
certificate under G.S. 20-11(n)(1) or G.S. 20-11(nl), if applicable, in the event that this
disclosure is necessary to comply with G.S. 20-11 or G.S. 20-13.2. Other than identifying under
which statutory subsection the student is no longer eligible, no other details or information
concerning the student's school record shall be released pursuant to this consent. This form shall
be used for students enrolled in public schools or charter schools.

The State Board of Education may use funds appropriated for drivers education to cover the
costs of driving eligibility certificates.

(29)  To Issue Special High School Diplomas to Veterans of World War II, Korea, and
Vietnam. - The State Board of Education shall issue special high school diplomas to all
honorably discharged veterans of World War II, the Korean Conflict, and the Vietnam era who
request special diplomas and have not previously received high school diplomas.

(30)  Duty to Adopt Model Guidelines and Policies for the Establishment of Local Task
Forces on Closing the Academic Achievement Gap. - The State Board shall adopt a Model for
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local school administrative units to use as a guideline to establish local task forces on closing the
academic achievement gap at the discretion of the local board. The purpose of each task force is
to advise and work with its local board of education and administration on closing the gap in
academic achievement and on developing a collaborative plan for achieving that goal. The State
Board shall consider the recommendations of the Commission on Improving the Academic
Achievement of Minority and At-Risk Students to the 2001 Session of the General Assembly in
establishing its guidelines.

(30a) Duty to Assist Schools in Meeting Adequate Yearly Progress. - The State Board of
Education shall:

a. Identify which schools are meeting adequate yearly progress with subgroups as specified
in the No Child Left Behind Act of 2001;

b. Study the instructional, administrative, and fiscal practices and policies employed by the
schools selected by the State Board of Education that are meeting adequate yearly progress
specified in the No Child Left Behind Act of 2001;

c. Create assistance models for each subgroup based on the practices and policies used in
schools that are meeting adequate yearly progress. The schools of education at the constituent
institutions of The University of North Carolina, in collaboration with the University of North
Carolina Center for School Leadership Development, shall assist the State Board of Education in
developing these models; and

d. Offer technical assistance based on these assistance models to local school administrative
units not meeting adequate yearly progress, giving priority to those local school administrative
units with high concentrations of schools that are not meeting adequate yearly progress. The
State Board of Education shall determine the number of local school administrative units that can
be served effectively in the first two years. This technical assistance shall include peer assistance
and professional development by teachers, support personnel, and administrators in schools with
subgroups that are meeting adequate yearly progress.

(31)  To Adopt Guidelines for Individual Diabetes Care Plans. - The State Board shall adopt
guidelines for the development and implementation of individual diabetes care plans. The State
Board shall consult with the North Carolina Diabetes Advisory Council established by the
Department of Health and Human Services in the development of these guidelines. The State
Board also shall consult with local school administrative unit employees who have been
designated as responsible for coordinating their individual unit's efforts to comply with federal
regulations adopted under Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C.
§ 794. In its development of these guidelines, the State Board shall refer to the guidelines
recommended by the American Diabetes Association for the management of children with
diabetes in the school and day care setting and shall consider recent resolutions by the United
States Department of Education's Office of Civil Rights of investigations into complaints
alleging discrimination against students with diabetes.

The guidelines adopted by the State Board shall include:

a. Procedures for the development of an individual diabetes care plan at the written request
of the student's parent or guardian, and involving the parent or guardian, the student's health care
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provider, the student's classroom teacher, the student if appropriate, the school nurse if available,
and other appropriate school personnel.

b. Procedures for regular review of an individual care plan.

C. Information to be included in a diabetes care plan, including the responsibilities and
appropriate staff development for teachers and other school personnel, an emergency care plan,
the identification of allowable actions to be taken, the extent to which the student is able to
participate in the student's diabetes care and management, and other information necessary for
teachers and other school personnel in order to offer appropriate assistance and support to the
student. The State Board shall ensure that the information and allowable actions included in a
diabetes care plan as required in this subdivision meet or exceed the American Diabetes
Association's recommendations for the management of children with diabetes in the school and
day care setting.

d. Information and staff development to be made available to teachers and other school
personnel in order to appropriately support and assist students with diabetes.

The State Board shall ensure that these guidelines are updated as necessary and shall ensure
that the guidelines and any subsequent changes are published and disseminated to local school
administrative units.

(32)  Duty to Encourage Early Entry of Motivated Students into Four-Year College Programs.
- The State Board of Education, in cooperation with the Education Cabinet, shall work with local
school administrative units, the constituent institutions of The University of North Carolina, local
community colleges, and private colleges and universities to (i) encourage early entry of
motivated students into four-year college programs and to (ii) ensure that there are opportunities
at four-year institutions for academically talented high school students to get an early start on
college coursework, either at nearby institutions or through distance learning.

The State Board of Education shall also adopt policies directing school guidance counselors
to make ninth grade students aware of the potential to complete the high school courses required
for college entry in a three-year period.

(33)  Duty to Develop Recommended Programs for Use in Schools on Memorial Day. - The
State Board of Education shall develop recommended instructional programs that enable students
to gain a better understanding of the meaning and importance of Memorial Day. All schools,
especially schools that hold school on Memorial Day, shall instruct students on the significance
of Memorial Day.

(33a) Duty to Develop Recommended Programs for Use in Schools During Veterans' History
Awareness Month. - The State Board of Education shall develop recommended programs in
collaboration with active military installations, veterans, and veterans service organizations that
enable students to gain a better understanding of the meaning and importance of the
contributions of American veterans and, in particular, veterans from North Carolina.
Recommended programs may be integrated into lesson plans and may include veteran
participation and veteran sponsorship in the form of an Adopt-A-Veteran program. All schools
are encouraged to collaborate with veterans and veteran service organizations during Veterans'
History Awareness Month to designate time for appropriate commemorative activities.
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(34)  Duty to Protect the Health of School-Age Children From Toxicants at School. - The
State Board shall address public health and environmental issues in the classroom and on school
grounds by doing all of the following:

a. Develop guidelines for sealing existing arsenic-treated wood in playground equipment or
establish a time line for removing existing arsenic-treated wood on playgrounds and testing the
soil on school grounds for contamination caused by the leaching of arsenic-treated wood in other
areas where children may be at particularly high risk of exposure.

b. Establish guidelines to reduce students' exposure to diesel emissions that can occur as a
result of unnecessary school bus idling, nose-to-tail parking, and inefficient route assignments.

C. Study methods for mold and mildew prevention and mitigation and incorporate
recommendations into the public school facilities guidelines as needed.

d. Establish guidelines for Integrated Pest Management consistent with the policy of The
North Carolina School Boards Association, Inc., as published in 2004. These guidelines may be
updated as needed to reflect changes in technology.

€. Establish guidelines for notification of students' parents, guardians, or custodians as well
as school staff of pesticide use on school grounds.

(35)  To Encourage Local Boards of Education to Enter into Agreements Regarding the Joint
Use of Facilities for Physical Activity. - The State Board of Education shall encourage local
boards of education to enter into agreements with local governments and other entities regarding
the joint use of their facilities for physical activity. The agreements should delineate
opportunities, guidelines, and the roles and responsibilities of the parties, including
responsibilities for maintenance and liability.

(36)  Duty to Charge Tuition for the Governor's School of North Carolina. - The State Board
of Education may implement a tuition charge for students attending the Governor's School of
North Carolina to cover the costs of the School.

(37)  To Adopt Guidelines for Fitness Testing. - The State Board of Education shall adopt
guidelines for the development and implementation of evidence-based fitness testing for students
statewide in grades kindergarten through eight.

(38)  Repealed by Session Laws 2012-194, s. 55(a), effective July 17, 2012.

(39)  Power to Accredit Schools. - Upon the request of a local board of education, the State
Board of Education shall evaluate schools in local school administrative units to determine
whether the education provided by those schools meets acceptable levels of quality. The State
Board shall adopt rigorous and appropriate academic standards for accreditation after
consideration of (i) the standards of regional and national accrediting agencies, (ii) the academic
standards adopted in accordance with subdivision (9¢) of this section, and (iii) other information
it deems appropriate.

The local school administrative unit shall compensate the State Board for the actual costs of
the accreditation process.
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(40)  (For applicability, see Editor's note) To Establish High School Diploma Endorsements.
- The State Board of Education shall establish, implement, and determine the impact of adding
(1) college, (ii) career, and (iii) college and career endorsements to high school diplomas to
encourage students to obtain requisite job skills necessary for students to be successful in a wide
range of high-quality careers and to reduce the need for remedial education in institutions of
higher education. These endorsements shall reflect courses completed, overall grade point
average, reading achievement, and other criteria as developed by the State Board of Education. A
student shall only receive a high school diploma endorsement if that student receives on a
nationally norm-referenced college admissions test for reading, either administered under

G.S. 115C-174.11(c)(4) or as an alternative nationally norm-referenced college admissions test
approved by the State Board, at least the benchmark score established by the testing organization
that represents the level of achievement required for students to have approximately a fifty
percent (50%) chance of obtaining a grade B or higher or a seventy-five percent (75%) chance of
obtaining a grade C or higher in a corresponding credit-bearing, first-year college course. A
student may retake a nationally norm-referenced test as many times as necessary to achieve the
required benchmark score for reading in order to receive a high school diploma endorsement
prior to the student's graduation. The State Board of Education shall report annually to the Joint
Legislative Education Oversight Committee on high school diploma endorsements in accordance
with G.S. 115C-156.2.

(41)  To Establish Career and Technical Education Incentives. - The State Board of Education
shall establish, implement, and determine the impact of a career and technical education
incentive program as provided under G.S. 115C-156.2.

(42)  To notify the General Assembly of federal grant applications. - The State Board of
Education shall provide written notification to the General Assembly in accordance with

G.S. 120-29.5 and to the Fiscal Research Division of its intent to apply for any federal grant prior
to submitting the grant application. The notice shall include details about the grant and a brief
summary of any anticipated policy implications of accepting the grant.

(43)  To Ensure that Local Boards of Education Implement Injury Prevention and Return-to-
Work Programs. - The State Board of Education shall develop policies and procedures to ensure
that local boards of education implement and comply with loss prevention and return-to-work
programs based on models adopted by the State Board. These models shall be designed to reduce
the number of injuries resulting in workers' compensation claims and ensure injured employees
with workers' compensation claims return to work in accordance with current State Board of
Education policy.

(44)  Duty to Ensure Educational Services in Private Psychiatric Residential Treatment
Facilities (PRTFs). - The Board, in collaboration with the Department of Health and Human
Services, shall ensure that educational services are provided to all students in PRTFs as required
under Part 4 of Article 6 of Chapter 122C of the General Statutes. The Board shall ensure that a
child with a disability as defined under G.S. 115C-106.3(1) in a PRTF receives educational
services and procedural safeguards as provided in Article 9 of this Chapter.

(45)  To provide notification of student and parent surveys. - The State Board of Education
shall provide written notification to the General Assembly in accordance with G.S. 120-29.5 of
its intent to conduct any mandatory student or parent surveys in individual local school
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administrative units or on a statewide basis, including a copy of the proposed survey. The
Department of Public Instruction shall also notify a superintendent of any plan to conduct a
student or parent survey in the local school administrative unit. The superintendent shall be given
a reasonable amount of time following notification to contact the Department with feedback on
the survey prior to the survey being conducted in the local school administrative unit.

(46)  Duty Regarding Anonymous Safety Tip Line Application. - The State Board of
Education shall use the anonymous safety tip line application developed pursuant to G.S. 115C-
105.51(b) for all public secondary schools serving students in grades six or higher operated
under the control of the State Board of Education. (1955, c. 1372, art. 2, s. 2; art. 17, s. 6; art. 18,
s.2; 1957, c.541,s. 11; 1959, c. 1294; 1961, c. 969; 1963, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c.
1223, 5. 1; 1965, c. 584, 8. 20.1; c. 1185, s. 2; 1967, c. 643,5s. 1; 1969, c. 517,s. 1; 1971, c. 704,
s. 4;c.745; 1973, c. 236; c. 476, s. 138; c. 675; 1975, c. 686, s. 1; c. 699, s. 2; ¢. 975; 1979, c.
300, s. 1; ¢. 935; c. 986; 1981, c. 423, s. 1; 1983, c. 630, s. 1; 1983 (Reg. Sess., 1984), c. 1034, s.
16; 1985, c. 479, s. 55(¢)(3); c. 757, s. 145(a); 1985 (Reg. Sess., 1986), c. 975, s. 24; 1987, c.
414, s. 1; 1987 (Reg. Sess., 1988), c. 1025, ss. 1, 3; 1989, c. 585, s. 1; ¢. 752, s. 65(¢); c. 778, s.
6; 1991, c. 529, s. 3; c. 689, s. 196(b); 1991 (Reg. Sess., 1992), c. 880, s. 3; c. 900, s. 75.1(e);
1993, c. 321, ss. 125, 133(a), 139(b); 1993 (Reg. Sess., 1994), c. 769, ss. 19(a), 19.9; 1995, c. 60,
s. 1;¢. 324, 5. 17.15(a); c. 450, s. 4; c. 509, s. 59; 1995 (Reg. Sess., 1996), c. 716, s. 1; 1996, 2nd
Ex. Sess., c. 18, ss. 18.4, 18.28(a); 1997-18, s. 15(a), (¢)-(e); 1997-221, s. 12(a); 1997-239, s. 1;
1997-443, s. 8.27(a), (e); 1997-443, s. 8.29(0), (u); 1997-507, s. 3; 1998-153, s. 16(b); 1998-212,
ss. 9.16(a), 9.23; 1999-237, s. 8.25(d); 1999-243, s. 5; 1999-397, s. 3; 2001-86, s. 1; 2001-151, s.
1;2001-424, ss. 28.30(e), (f), 31.4(a); 2002-103, s. 1; 2002-126, s. 7.15; 2002-159, s. 63; 2002-
178, s. 1(a); 2003-251, s. 1; 2003-419, s. 1; 2005-155, s. 1; 2005-276, ss. 7.18, 9.34(a); 2005-
446, s. 1; 2005-458, ss. 1, 2; 2006-75, s. 1; 2006-143, s. 1; 2006-203, s. 30; 2006-260, s. 1; 2009-
305, s. 4; 2009-334, s. 1; 2009-451, s. 7.39(a); 2010-31, s. 7.5(¢), (g); 2010-111, s. 1; 2010-112,
s. 4(a); 2010-161, s. 1; 2011-145, ss. 7.9, 7.13(a); 2011-147, s. 3; 2011-185, s. 9(b); 2011-282, s.
4;2011-306, s. 3; 2011-379, ss. 2(a), (b), 6(a); 2011-391, s. 14(b); 2012-142, ss. 7.13(d), (f),
7A.3(a); 2012-194, s. 55(a); 2013-1, s. 1(a); 2013-226, s. 9(e), (f); 2013-360, ss. 8.27(a), 8.28(a),
9.4(c), (d); 2013-382, 5. 9.1(c); 2014-15, s. 1; 2014-78, s. 4; 2014-100, ss. 8.9, 8.26, 8.39(b);
2015-126, s. 1; 2015-241, ss. 8.25(a), (b); 2015-264, s. 82; 2016-94, s. 8.32(a); 2016-126, 4th Ex.
Sess., s. 2; 2017-57, ss. 7.26(a), 7.26B(a); 2017-65, s. 2; 2017-102, s. 48(a); 2017-126, ss. 9-11;
2017-189, s. 5(a); 2017-197, s. 2.18(a); 2018-5, s. 7.26(b); 2019-142, s. 3; 2019-165, s. 3.2(c);
2019-176, s. 3(d); 2019-212, s. 4(
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16 NCAC 06H .0113 is proposed for adoption as follows:
16 NCAC 06H .0113 NUTRITION STANDARDS FOR ELEMENTARY SCHOOLS

(a) Minimum Standards for school meals are as follows:

(@0 Meals served shall be consistent with the current edition of the Dietary Guidelines for Americans,

Federal Regulations as approved for North Carolina and State Board of Education Policy on

Nutrition Standards for School Meals.

(2) When averaged over the week, reimbursable meals shall contain twenty to thirty-five percent (20-

35%) of calories from fat, and less than ten percent (10%) total calories from saturated fat. Trans

fat and sodium levels shall be monitored regularly and kept as low as possible.

(A) In addition to the above, the following standards shall apply:

(1) Reimbursable meals shall contain no more than 200 mg cholesterol when

averaged over breakfasts and lunches for the week.

(ii) Food preparation methods for all foods shall be limited to baking, roasting,

broiling, boiling, and steaming.

(iii) A minimum of one daily serving of whole grain products shall be offered; whole

grain foods will be increased gradually to a minimum of eight servings per week
as market availability of whole grain products increases to supply menu needs.

Efforts to meet the daily target of whole grain foods shall be contingent upon

market availability.
>iv) Four fruits and/or vegetables shall be offered daily. Fruits and vegetables may be

canned, frozen, fresh, or dried with preparation methods limited to baking,

roasting, broiling, boiling, and steaming. Dark green, deep yellow or orange fruits

or vegetables shall be offered three or more times per week. Fresh fruits or

vegetables shall be offered at least four times weekly at breakfast and/or lunch.

(v) Legumes shall be offered at least one time per week.

vi All milk choices shall be one percent (1%) or less milk fat.

(b) Minimum Nutrition Standards for A la Carte Foods and Beverages. If local policy allows A la Carte food and

beverage choices, the following options may be offered:

22

2) In addition to items offered as a part of the reimbursable meal, A la Carte items shall contain less

than thirty-five percent (35%) total calories from fat, excluding seeds and nuts, less than ten percent

(10%) total calories from saturated fat, less than one percent (1%) total calories from trans-fat, and

less than thirty-five percent (35%) added sugar by weight

(3) Any item in the same serving size as offered that day as part of the reimbursable meal, with a limit

of one additional entrée portion

4) Single serving dairy products containing less than 200 calories, less than thirty-five percent (35%)

total calories from fat, less than ten percent (10%) total calories from saturated fat, less than one
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percent (1%) total calories from trans-fat, and less than thirty-five percent (35%) added sugar by

weight
(%) Nuts and seeds (less than 1 0z portion)
(6) Single serving yogurt or frozen yogurt
(1) Canned, frozen, fresh, or dried fruits and vegetables found in the Food Buying Guide for Child

Nutrition Programs with preparation methods limited to baking, roasting, broiling, boiling, and

steaming water

8 Milk containing one percent (1%) or less milk fat

9 Fruit juice containing fifty percent (50%) or more fruit juice with no added sweeteners (less than 8
0z portion)

10 Frozen fruit products containing 100% fruit with no added sweeteners (less than 8 oz portion

(c) Minimum Standards for After School Snack Programs
1) All After School Snack Programs (ASSP) administered by NC DPI shall meet the meal pattern

requirements specified by the US Department of Agriculture.

2) All foods and beverages available to students enrolled in the ASSP shall meet the same criteria

required for A la Carte foods and beverages.

(d) Local Child Nutrition Programs shall implement these nutrition standards in all elementary schools no later than
the first day of the 2008 school year.

(e) The Child Nutrition Services Section of the Department of Public Instruction shall review the nutrition standards

for elementary schools annually and shall modify the standards as needed based on several criteria, including, but not

limited to, current science, best practices in the food and beverage industry, and the availability and affordability of

new foods and beverages.

(f) The Child Nutrition Services Section of the Department of Public Instruction shall monitor the progress of each
local school administrative unit toward achieving the nutrition standards and shall provide technical assistance and
training as needed to assist local school administrative units in implementing the nutrition standards. Each local Child
Nutrition Program shall submit nutrient analyses of menus planned for the months of October and March annually

which shall be used to assess progress towards achieving the standards.

(g) The Child Nutrition Services Section shall report annually on the progress of each local school administrative unit

to the State Board of Education, and to the Joint Legislative Education Oversight Committee.

(h) Students who have special nutritional needs that are in conflict with the nutrition standards shall be exempt from

the standards. Each student’s special needs shall be addressed through a medically-recognized document provided by

a health care professional. When the child’s documented nutritional need differs from the nutrition standards, the

Child Nutrition Program shall comply with a documented plan or other specific instructions.

History Note: Authority G.S. 115C-12; 115C-264.3;
Interim Rule status conferred Eff. June 27, 2018, pursuant to S.L. 2018-114, sec. 27.(b);
Emergency Rule Eff. August 20, 2019.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: State Board of Education
RULE CITATION: 16 NCAC 06H .0117
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
X Failure to comply with the APA

Extend the period of review

COMMENT:

Staff recommends objection to this Rule for lack of clarity and failure to comply with the APA. This
Rule purports to state that the Board will administer federal education programs. One of the laws
cited in the History Note is G.S. 115C-409, which states:

§ 115C-409. Power to accept federal funds and aid.

(a) The Board is authorized to accept, receive, use or reallocate to local
school administrative units any federal funds, or aids, that may be appropriated
now or hereafter by the federal government for the encouragement and
improvement of any phase of the free public school program which, in the
judgment of the Board, will be beneficial to the operation of the schools.
However, the Board is not authorized to accept any such funds upon any
condition that the public schools of this State shall be operated contrary to any
provisions of the Constitution or statutes of this State.

(b) The State Board of Education or any other State agency designated by the
Governor shall have the power and authority to provide library resources,
textbooks, and other instructional materials purchased from federal funds
appropriated for the funding of the Elementary and Secondary Education Act of
1965 (Public Law 89-10, 89th Congress, HR 2362, effective April 11, 1965) or

Amanda J. Reeder
Commission Counsel
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other acts of Congress for the use of children and teachers in private elementary
and secondary schools in the State as required by acts of Congress and rules and
regulations promulgated thereunder. (1955, c. 1372, art. 2, s. 2; 1957, c. 541, s.
11; 1961, c. 969; 1963, c. 448, ss. 24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c.
1185,s.2; 1967, c. 643,s.1; 1969, c. 517, s. 1; 1971, c. 704, s. 4; c. 745; 1973, c.
476, s. 138; ¢. 675; 1975, c. 699, s. 2; ¢. 975; 1979, c¢. 300, s. 1; c. 935; 1981, c.
423,s.1.)

On line 4, the Rule speaks to funds “accepted by the State Board of Education.” Staff notes there is
no provision within the Rule regarding how the determination of “acceptance” will occur. However,
based upon the provisions in G.S. 115C-409(a), this is within the judgment of the Board and must
satisfy statutory criteria, so staff is not currently recommending objection based upon this language.

However, staff is recommending objection for the language on line 6 of the Rule, which states that
the Department shall reclaim or withhold funds for failure to comply with “state policies” until
compliance occurs. The Rule does not state what policies it is referring to; therefore, it is
ambiguous as written. Further, even if the Rule did name those policies, those policies cannot be
used in a rule to control actions taken by the agency; instead, the Rule must state what violations
will result in the actions. An agency cannot cite to policies as binding in rule, as that violates the
APA.

Amanda J. Reeder
Commission Counsel
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16 NCAC 06H .0117 is proposed for adoption as follows:
16 NCAC 06H .0117 OPERATION OF FEDERAL PROGRAMS

In accordance with applicable federal regulations, the Department shall administer such federal education programs
as are authorized by Congress and accepted by the State Board of Education. In administering federal programs, the

Department shall reclaim and/or withhold funds from any local education agency (LEA) or program sponsor that fails

to comply with current federal regulations and state policies until the LEA or program sponsor complies.

History Note: Authority G.S. 115C-12; 115C-263; 115C-264; 115C-409;
Interim Rule status conferred Eff. June 27, 2018, pursuant to S.L. 2018-114, sec. 27.(b);
Emergency Rule Eff. August 20, 2019.

26 l1of1l



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: State Board of Education
RULE CITATION: 16 NCAC 06K .0103
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
X Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Staff recommends objection to this Rule for lack of statutory authority and clarity. This Rule
purports to require the use of standard content in certain educational circumstances. The agency
cites to G.S. 115C-12 and 115C-150.13 (general rulemaking for schools for the deaf and hard of
hearing) as authority for this Rule.

First, staff notes that it is unclear what “Education Services for the Deaf and Blind (ESDB)” refers
to. Staff believes that it is referring to the three schools mentioned in Rule 16K .0101, but that is not
clear.

Further, staff notes that G.S. 115C-12(9c)a charges the Board with this authority:

(9¢)  Power to Develop Content Standards. -

a. The Board shall develop a comprehensive plan to revise content standards and the
standard course of study in the core academic areas of reading, writing, mathematics,
science, history, geography, and civics. The Board shall involve and survey a
representative sample of parents, teachers, and the public to help determine academic
content standard priorities and usefulness of the content standards. A full review of
available and relevant academic content standards that are rigorous, specific, sequenced,
clear, focused, and measurable, whenever possible, shall be a part of the process of the
development of content standards. The revised content standards developed in the core

Amanda J. Reeder
Commission Counsel
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academic areas shall (i) reflect high expectations for students and an in-depth mastery of
the content; (ii) be clearly grounded in the content of each academic area; (iii) be defined
grade-by-grade and course-by-course; (iv) be understandable to parents and teachers; (v)
be developed in full recognition of the time available to teach the core academic areas at
each grade level; and (vi) be measurable, whenever possible, in a reliable, valid, and
efficient manner for accountability purposes.

Further, G.S. 115C-81.5 states:

28

§ 115C-81.5. Standard course of study.

(a) All children can learn. It is the intent of the General Assembly that the mission of
the public school community is to challenge with high expectations each child to learn, to
achieve, and to fulfill his or her potential. With that mission as its guide, the State Board
of Education shall adopt a plan of education and a standard course of study as provided in
G.S. 115C-12(9c¢) for the public schools of the State. It is the intent of the General
Assembly that the focus of State educational funding shall be to ensure that each student
receives a sound basic education. It is further a goal of the General Assembly to provide
supplemental funds to low-wealth counties to allow those counties to enhance the
instructional program and student achievement. Instruction shall be offered in the areas of
arts, communication skills, physical education and personal health and safety,
mathematics, media and computer skills, science, second languages, social studies, and
career and technical education. In addition, instruction shall be offered in all of the areas
provided in this Part.

(b)  The standard course of study shall provide all of the following:

(D A core curriculum for all students that takes into account the special needs of
children.

2) A set of competencies, by grade level, for each curriculum area.

3) A list of textbooks for use in providing the curriculum.

4) Standards for student performance and promotion based on the mastery of

competencies, including standards for graduation, that take into account children with
disabilities and, in particular, include appropriate modifications.

%) A program of remedial education.

(6) Required support programs.

(7 A definition of the instructional day.

®) Class size recommendations and requirements.
)} Prescribed staffing allotment ratios.

(10)  Material and equipment allotment ratios.

(11)  Facilities guidelines that reflect educational program appropriateness, long-term
cost efficiency, and safety considerations.

Amanda J. Reeder
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(12)  Any other information the Board considers appropriate and necessary. (2017-
126,s.5.)

G.S. 150B-2(8a) defines “rule” (in relevant part) as:

"Rule" means any agency regulation, standard, or statement of general applicability that
implements or interprets an enactment of the General Assembly or Congress or a regulation
adopted by a federal agency or that describes the procedure or practice requirements of an
agency.

The statutes mandate the development and adoption of the standard course of study for public
schools across the State, which appears to align with the definition of Rule. Staff is not aware of
any authority for the Board to adopt this “Standard Course of Study” outside of rulemaking.

Staff does not know, and the Rule does not provide any guidance on, what the “Extended Course
Standards” or “Occupational Course of Study” are. The Rule requires that these courses be used
when “a standard is provided.” As the Rule does not state what these standards are, the subjects
that will have a standard, nor who will provide them, staff believes the Rule is ambiguous as written.

Amanda J. Reeder
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Article 9C.
Schools for Students with Visual and Hearing Impairments.
§ 115C-150.11. State Board of Education as governing agency.

The State Board of Education shall be the sole governing agency for the Governor Morehead
School for the Blind, the Eastern North Carolina School for the Deaf, and the North Carolina
School for the Deaf. The Superintendent of Public Instruction through the Department of Public
Instruction shall be responsible for the administration, including appointment of staff, and
oversight of a school governed by this Article. (2013-247, s. 2; 2016-126, 4th Ex. Sess., s. 16.)

§ 115C-150.12. Applicability of Chapter.

Except as otherwise provided, the requirements of this Chapter shall apply to the schools
governed by this Article. (2013-247,s. 2.)

§ 115C-150.13. Rule making.

(a) The State Board of Education shall adopt rules necessary for the Department of Public
Instruction to implement this Article, including, at a minimum, rules to address eligibility for
admission criteria. In determining rules for admission criteria, the State Board of Education shall
take into account the following factors:

(1) State and federal laws.

(2) Optimal academic and communicative outcomes for the child.
3) Parental input and choice.
4) Recommendations in a child's Individualized Education Program (IEP).

(b) Rules shall be adopted in accordance with Chapter 150B of the General Statutes. (2013-
247,s.2.)

§ 115C-150.14. Tuition and room and board.

(a) Only children who are residents of North Carolina are entitled to free tuition and room
and board at a school governed by this Article.

(b) A school governed by this Article may enroll a foreign exchange student and shall charge
the student the full, unsubsidized per capita cost of providing education at the school for the
period of the student's attendance. A school that seeks to enroll foreign exchange students under
this section shall submit a plan prior to enrolling any of those students to the State Board of
Education for approval, including the proposed costs to be charged to the students for attendance

Amanda J. Reeder
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and information on compliance with federal law requirements. For the purposes of this section, a
foreign exchange student is a student who is domiciled in a foreign country and has come to the
United States on a valid, eligible student visa.

() Notwithstanding subsection (b) of this section, foreign exchange students who have
obtained the status of nonimmigrants pursuant to the Immigration and Nationality Act, 8 U.S.C.
§ 1101(a)(15)(F) may only be enrolled in a school governed by this Article in grades nine
through 12 for a maximum of 12 months at the school. (2013-247, s. 2; 2016-94, s. 8.12(b).)

§ 115C-150.15. Reporting to residential schools on deaf and blind children.

(a) Request for Consent. - Local superintendents shall require that the following request for
written consent be presented to parents, guardians, or custodians of any hearing impaired or
visually impaired children no later than October 1 of each school year: "North Carolina provides
three public residential schools serving visually and hearing impaired students: the Governor
Morehead School for the Blind, the Eastern North Carolina School for the Deaf, and the North
Carolina School for the Deaf. Do you consent to the release of your contact information and
information regarding your child and his or her impairment to these schools so that you can
receive more information on services offered by those campuses?

(b) Annual Report to Residential Schools. - Local superintendents shall report by November
30 each year the names and addresses of parents, guardians, or custodians of any hearing
impaired or visually impaired children who have given written consent to the directors of the
Governor Morehead School for the Blind, the Eastern North Carolina School for the Deaf, and
the North Carolina School for the Deaf. The report shall include the type of disability of each
child, including whether the hearing and visual impairments range from partial to total disability,
and if the child has multiple disabilities with the visual or hearing impairment not identified as
the primary disability of the student. The report shall also be made to the Department of Public
Instruction.

() Confidentiality of Records. - The directors of the Governor Morehead School for the
Blind, the Eastern North Carolina School for the Deaf, and the North Carolina School for the
Deaf shall treat any information reported to the schools by a local superintendent under
subsection (b) of this section as confidential, except that a director or the director's designee may
contact the parents, guardians, or custodians of any hearing impaired or visually impaired

children whose information was included in the report. The information shall not be considered a
public record under G.S. 132-1. (2016-94, s. 8.12(a).)
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SUBCHAPTER IV. EDUCATION PROGRAM.
Article 8.
General Education.
Part 1. Courses of Study.

§§ 115C-81 through 115C-81.4: Repealed by Session Laws 2017-126, ss. 1-4, effective July 20,
2017.

§ 115C-81.5. Standard course of study.

(a)  All children can learn. It is the intent of the General Assembly that the mission of the
public school community is to challenge with high expectations each child to learn, to achieve,
and to fulfill his or her potential. With that mission as its guide, the State Board of Education
shall adopt a plan of education and a standard course of study as provided in G.S. 115C-12(9¢c)
for the public schools of the State. It is the intent of the General Assembly that the focus of State
educational funding shall be to ensure that each student receives a sound basic education. It is
further a goal of the General Assembly to provide supplemental funds to low-wealth counties to
allow those counties to enhance the instructional program and student achievement. Instruction
shall be offered in the areas of arts, communication skills, physical education and personal health
and safety, mathematics, media and computer skills, science, second languages, social studies,
and career and technical education. In addition, instruction shall be offered in all of the areas
provided in this Part.

(b)  The standard course of study shall provide all of the following:

(1) A core curriculum for all students that takes into account the special needs of children.
(2) A set of competencies, by grade level, for each curriculum area.

3) A list of textbooks for use in providing the curriculum.

(4) Standards for student performance and promotion based on the mastery of competencies,

including standards for graduation, that take into account children with disabilities and, in
particular, include appropriate modifications.

(%) A program of remedial education.

(6) Required support programs.

(7) A definition of the instructional day.

(8) Class size recommendations and requirements.

9) Prescribed staffing allotment ratios.

(10)  Material and equipment allotment ratios.
Amanda J. Reeder
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(11)  Facilities guidelines that reflect educational program appropriateness, long-term cost
efficiency, and safety considerations.

(12)  Any other information the Board considers appropriate and necessary. (2017-126,s. 5.)

§ 115C-81.10. Career and technical education.

Instruction in career and technical education shall include the following:

(1) The integration of academic and career and technical education.
(2) A sequential course of study leading to career and college readiness.
3) Increased student work skill attainment and job placement.

4) Increased linkages, where geographically feasible, between public schools and
community colleges, so the public schools can emphasize academic preparation and the
community colleges can emphasize specific job training.

(%) Instruction and experience, to the extent practicable, in all aspects of the industry the
students are prepared to enter. (2017-126, s. 5.)

Amanda J. Reeder
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16 NCAC 06K .0103 is proposed for adoption as follows:

16 NCAC 06K .0103 NC STANDARD COURSE OF STUDY, OCCUPATIONAL COURSE AND
EXTENDED CONTENT STANDARDS

Education Services for the Deaf and Blind (ESDB) shall follow the requirements of the NC Standard Course of Study,

Occupational Course of Study. and Extended Content Standards, for each subject for which a standard is provided.

History Note: Authority G.S. 115C-12; 115C-150.13;
Interim Rule status conferred Eff. June 27, 2018, pursuant to S.L. 2018-114, sec. 27.(b);
Emergency Rule Eff. August 20, 2019.
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RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: State Board of Education
RULE CITATION: 16 NCAC 06K .0104
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
X Unclear or ambiguous
X Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Staff recommends objection to this Rule for lack of statutory authority, clarity, and necessity. This
Rule purports to establish placement procedures for the State residential schools named in G.S.
115C-150.11. The agency citesto G.S. 115C-12 and 115C-150.13 (general rulemaking for schools
for the deaf and hard of hearing) as authority for this Rule.

As stated in earlier Staff Opinions, staff is unsure what “EDSB” refers to and believes the term is
ambiguous. In addition, in Paragraph (b), the agency refers to the “Standard Course of Study;
Occupational Course of Study (OCS) and Extended Content Standards (ECS);” The agency does
not state what those standards entail, and staff is not aware of any authority for the agency to
establish those outside of rulemaking.

In addition, in Paragraph (a), the agency refers to being consistent with “federal regulations” but
does not state which regulations are being referenced. Therefore, staff believes this language is
ambiguous as written.

Further, this Rule contains statements that are not regulating anything, but appear to be asides or
suggestions, such as in Paragraph (b), “It is important that the school representative has
authority...” ; in Paragraph (d), “(Schools should consider...)”; and in Paragraph (f), “[T]he EDSB
school representative should take a copy ...”. As these statements do not convey a mandate, Staff
believes that these statements are unnecessary, as they are not, “reasonably necessary to
implement or interpret an act of the General Assembly[.]” [(G.S. 150B-21.9(a)(3)]
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16 NCAC 06K .0104 is proposed for adoption as follows:

16 NCAC 06K .0104 PLACEMENT PROCEDURES

(a) Consistent with federal regulations, the Education Services for the Deaf and Blind (ESDB) shall establish uniform
procedures for referral, screening, and placement of Deaf, Hard of Hearing, Blind, Deaf-Blind and Visually Impaired

students in the state operated residential programs in ESDB.

(b) Each ESDB school shall name a school representative who is qualified to provide or supervise the provision of

specially designed instruction to meet the unique needs of the child. The individual must hold a current license as a

special education teacher, administrator in North Carolina, or speech/language pathologist. In addition, the individual
shall be knowledgeable about the North Carolina Standard Course of Study; Occupational Course of Study (OCS) and

Extended Content Standards (ECS); and knowledgeable of the available resources of the school. It is important that

the school representative has the authority to commit school resources and ensure that whatever services are described

in the Individualized Education Program (IEP) will be provided.

(c) The school representative will contact the local special education director, (not a particular school, unless directed

by the local Exceptional Children director) and arrange to observe the student referred in multiple settings, including

the student’s classroom, cafeteria and a non-structured setting. All contact concerning possible admission to a

residential school must be initiated by the LEA. Inquiries from parents and others shall be directed to the appropriate

LEA.
(d) The school representative will review forms and consider information used in making the recommendation for

placement. (Schools should consider the present status and needs of the student, reason for referral, and services

presently and previously provided. and results of screening and assessment.) All state-adopted forms must be

completed and signed.

(e) The school representative will participate in discussions about the least restrictive environment for student.

() If the IEP team decides that residential school placement is the least restrictive environment for the referred student,

the ESDB school representative should take a copy of properly completed and signed forms back to the appropriate

ESDB school, discuss with staff and plan for the student’s transition.

(g) The ESDB superintendent shall be notified of all student placements and transitions back to an LEA.
History Note:  Authority G.S. 115C-12; 115C-150.13;
Interim Rule status conferred Eff. June 27, 2018, pursuant to S.L. 2018-114, sec. 27.(b);
Emergency Rule Eff. August 20, 2019.
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