REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission
RULE CITATION: 25 NCAC 01E .0210
DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached the
end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (b), line 5, capitalize “State” since you mean NC. Please note the same for (c), line 9,

On line 7, state “The employee shall cease to accumulate leave or be entitled to take sick leave.”

On line 8, replace “is” with “shall be”

In (c), line 10, what is the “discretion” here? How is this determined? Are there guidelines for
this?

On line 11, state “All benefits shall accrue...”

On line 11, insert a comma after “exhausted”

On line 14, replace “is” with “shall be” or “shall be determined”
Please indent (c)(1) and (2).

In (f), line 20, replace “is” with “shall not”

And considered by whom?

In (g), line 22, define “valid claim”

On line 24, insert dashes into the citation. “G.S. 28A-25-6" And that is for small estates, so will
this always apply?

In (h), line 25, | do not see that Rule 021 .2005 addresses separation due to workers
compensation. Is this the correct cross-reference?

On line 25, | recommend replacing “will” with “shall”

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019



On line 27, replace “which” with “that”
In (i), use articles throughout this Paragraph. “If the employee ...” ... excess vacation leave over
the 240" (And note, this is throughout the entire Paragraph, lines 29-33)

On line 29, hyphenate “240-hour”

On line 30, what do you mean by “to be carried forward"? Is this leave that was carried forward,
or are you speaking in future tense?

On lines 30-31, what is “carried on leave account”?
On line 31, insert a comma after “year”
In the History Note, line 34, do not cite to 28A as rulemaking authority here.

You need to insert a new line on Page 2, line 4, to show the new amended effective date, that
comes after the last action on this Rule, which was a finding by the agency that the Rule was
necessary without substantive public interest. In addition, the date needs to be updated to July
1, 2019, as rules cannot have retroactive effective dates. It will look like this:

History Note:  Authority G.S. 28A-25-6(a){¢); 126-4;
Eff. February 1, 1976;

Amended Eff. December 1, 1988; January 1, 1993;

Temporary Amendment Eff. January 1, 1989 for a Period of 180 Days to Expire June 29, 1989;
Amended Eff. December 1, 2008; December 1, 2007; July 1, 1995; March 1, 1989;

Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. October 4,
2016--2016;

Amended Eff. July 1, 2019.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 01E .0210 is amended as published in 33:12 NCR 1338 as follows:

25 NCAC 01E .0210 SEPARATION: PAYMENT OF VACATION LEAVE

(a) The agency shall pay an employee in a lump sum for vacation leave only at the time of separation.

(b) When separated from state service due to resignation, dismissal, or death, an employee shall be paid in a lump
sum for accumulated vacation leave not to exceed a maximum of 240 hours. The employee is not entitled to any
scheduled holiday occurring after the last day of work. The employee ceases to accumulate leave and ceases to be
entitled to take sick leave. The last day of work is the date of separation.

(c) When separated from state service due to service retirement, early retirement, or reduction in force, an employee
may, at the discretion of the employee's supervisor, elect to exhaust vacation leave after the last day of work but
prior to the effective date of the separation. All benefits accrue while leave is being exhausted including holidays
that occur during the period. Unused leave not exhausted shall be paid in a lump sum not to exceed 240 hours. An
employee who was reduced in force and who had over 240 hours of vacation leave at the time of separation shall
have the excess leave reinstated when reemployed within one year. The date of separation is as follows:

(1) If leave is exhausted, the last day of leave is the date of separation.

2) If no leave is exhausted, the last day of work is the date of separation.

(d) If an employee separates and is overdrawn on leave, the employing agency shall deduct the value of the
overdrawn leave from the final salary check.

(e) The employing agency shall make a retirement deduction from all leave payments.

(f) Receipt of lump sum leave payment and retirement benefit is not considered as dual compensation.

(g) In the case of a deceased employee, the employing agency shall make a payment for unpaid salary, leave, and
travel, upon establishment of a valid claim, to the deceased employee's administrator or executor. In the absence of
an administrator or executor, the employing agency must make a payment in accordance with the provisions of G.S.
28A 25-6.

(h) In the case of an employee separated due to a workers' compensation injury pursuant to 25 NCAC 011 .2005,

vacation and sick leave accumulated only during first 12 months of workers' compensation leave will be exhausted

by lump sum payment, along with other unused vacation/bonus leave which was on hand at time of injury, as well as

any bonus leave granted subsequently.

(1) If employee returns to permanent duty after workers' compensation leave, excess vacation leave over 240 hour

maximum to be carried forward to next calendar year may be used after returning to work or carried on leave

account until end of calendar year at which time any excess vacation shall be converted to sick leave. If employee

separates during period excess vacation is allowed, vacation leave exceeding 240 hours to be paid in lump sum may

not exceed amount accumulated during first 12 months of workers' compensation leave.
History Note: Authority G.S. 28A 25-6(a),(c); 126 4;

Eff. February 1, 1976;

Amended Eff. April 1, 2019; December 1, 1988; January 1, 1993;

Temporary Amendment Eff. January 1, 1989 for a Period of 180 Days to Expire June 29, 1989;
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Permanent Amendment for Publication in the NCAC

Amended Eff. December 1, 2008; December 1, 2007; July 1, 1995; March 1, 1989;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. October 4,
2016.



REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission
RULE CITATION: 25 NCAC 01E .0704

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:
Please use 1.5 spacing in the body of the Rule.
On line 5, capitalize “State”

In the History Note, please add a citation to G.S. 143-583, as that is the statute that authorizes
the creation of the State’s Workers Compensation Program.

And to be clear — even though G.S. 143-581 authorizes the Office of State Human Resources to
develop the written program for State employee’s Worker's Compensation, | take it you are relying
upon G.S. 126-4(10) as the rulemaking authority for the Commission to do this? If so, |
recommend specifically citing to G.S. 126-4(10) in the History Note.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019



Permanent Amendment for Publication in the NCAC

25 NCAC 01E .0704 is amended as published in 33:12 NCR 1339 as follows:

25 NCAC 01E .0704 COVERAGE

All North Carolina State Government employees and officers of the state including elected officials, members of the
General Assembly, and persons appointed to serve on a per diem, part-time or fee basis are covered under the State's

self- 1nsured workers' compensatron program administered by the Office of State Human Resources Nerth—@arehna

History Note:  Authority G.S. 126-4;
Eff. November 1, 1987;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. October 4,
2016- 2016;
Amended Eff. July 1, 2019.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 01E .0705

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (b)(1), line 15, and (b)(2), line 16, | recommend ending these with semicolons and inserting an
“and” at the end of (b)(2).

In (c), what is your authority for this?

In (d), | recommend making (d)(1), line 20,and (d)(2), line 21, end with semicolons, not periods
and inserting an “and” at the end of (d)(2).

Please note my question regarding authority for the Commission to act under G.S. 126-4(10) in
Rule .0704. If the answer is the same, please cite specifically to G.S. 126-4(10) in the History
Note.

Also in the History Note, | recommend you do not cite to G.S. 143-580 and 582.

And please fix the History Note by adding the new Amended Eff. date to its own line (line 29), as
you did for Rule .0210.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 01E .0705 is amended as published in 33:12 NCR 1339 as follows:

25 NCAC 01E .0705 ADMINISTRATION
(a) Eaeh-State-ageney The Office of State Human Resources shall administer a self-insured workers' compensation

program for workers' compensation claims arising in State agencies.

(1) Contract with vendor(s) for services for workers' compensation claims arising in State agencies.

(2) Act as intermediary between vendor(s) and State agencies.

(3) Monitor contracted vendor(s) performance.

(c) Each State agency shall pay for workers' compensation expenditures from current operating budgets.

(d) The Office of State Human Resources shall:

(1) Monitor status of workers' compensation claims arising in State agencies.

(2) Issue claim handling guidelines for workers' compensation claims arising in State agencies.

(3) Issue workers' compensation related educational materials for use in State agencies.

History Note: Authority G.S. 126-4; 143-580; 143-581; 143-582; 143-583.
Eff. November 1, 1987;
Amended Eff. July 1, 2019; October 1, 2004; April 1, 2001; August 1, 1998; September 1, 1989;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. October 4,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .1702

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

I recommend making this a two Paragraph rule, with the first Paragraph stating the definition of
“immediate family” on lines 21 through 24. The second Paragraph would be the remaining
language.

On line 23, what is “based on the listing”? Do you mean “with those individuals.”?

On line 24, define “comparable to” and state who will determine this.

On lines 24-25, why do you need the language “if either occupies a position ... considerations.”?
Doesn’t that repeat lines 18-207?

If you do not it, why do you use “requires” on line 24? Who determines if it's required here, but
doesn’t need to for line 18?

In the History Note, line 30, strike “2016.” before “2016;"

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019



Permanent Amendment for Publication in the NCAC

25 NCAC 011.1702 is amended as published in 33:12 NCR 1339 as follows:

25 NCAC 011.1702 EMPLOYMENT OF RELATIVES

Members of an immediate family shall not be employed within the same agency if the employment results in one

member supervising another member of the employee's immediate family, or if one member will occupy a position

that has influence over another member's employment, promotion, salary administration, or other related
management or personnel considerations. This includes employment on a permanent, temporary, or contractual
basis. The term "immediate family" includes wife, husband, mother, father, brother, sister, son, daughter,

grandmother, grandfather, grandson and granddaughter. Also included is are the step-, half- and in-law relationships

based on the listing in this Rule. It also includes other people living in the same household, who share a relationship

comparable to immediate family members, if either occupies a position that requires influence over the other's

employment, promotion, salary administration, or other related management or personnel considerations.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016. 2016;
Amended Eff. July 1, 2019.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .1805

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

On the Submission for Permanent Rule form, Box 2, there is a small typographical error in the
name of the Rule. (You have “Classifications”) Please correct the name.

What is your authority for this delegation of Commission authority? If you are relying upon G.S.
126-3(8), cite to that in your History Note.

On line 5, so that I'm clear — did you intend to state, “tentative pay grades salaries”?
On line 6, define “insufficient” Who determines this? And based upon what?

On line 7, define “sufficient” Who determines this?

On line 8, replace “which” with “that”

On line 10, what are “all applicable™?

On line 10, what do you mean by “regulations”? Federal regulations? | doubt it, since you say
it's “approved” by the SHRC. Therefore, you either need to define or delete “regulations”

In the History Note, line 16, strike “2016.” before “2016;”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019

11
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .1805 is amended as published in 33:12 NCR 1340 as follows:

25 NCAC 011 .1805 TENTATIVEAND FEAT-RATE PROVISIONS FOR TENTATIVE TEMPORARY
CLASSIFICATION

The State Human Resources Director is authorized to establish temporary classifications with tentative pay grades o
flat-rate-salaries when insufficient information is available to make permanent classification and pay
recommendations to the State Human Resources Commission. When sufficient information is available, the Director
will make a recommendation to the State Human Resources Commission which will incorporate the temporary class
and pay into the permanent classification plan and pay plan. Such temporary elasses; classes and tentative pay
grades and-flat-rate-salaries-shall be administered according to all applicable rules and regulations approved by the

State Human Resources Commission.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016. 2016;
Amended Eff. July 1, 2019.

12 1of1



REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .1902

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 4, define “publicized” and “open opportunity”

In (b), line 6, replace “which” with “that”

On line 7, delete or define “prominently”

On line 8, what is “described”? Is this to state that it will include everything listed on lines 8-97?
On line 8, replace “which” with “that”

On line 8, do you need to retain “at a minimum”?

On line 8, what are “key” duties and who determines this?

On lines 10-11, what do you mean here? What is “permissible”? Do you mean that someone
can ask for a waiver of this Rule? If so, state that? And what do you mean by “understudy” and
when is this going to be allowed, given the language in G.S. 126-7.1?

In (c), line 14, replace “will” with “shall”

On line 14, what is “appropriate™? If you mean what is listed in Paragraph (b), state that.

In (d), line 19, replace “which” with “that”

On line 19, is “listed” appropriate? Isn't it that the vacancy won't be posted at all?

In the History Note, line 25, strike “2016.” before “2016;”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019

13
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Permanent Amendment for Publication in the NCAC

25 NCAC 011.1902 is amended as published in 33:12 NCR 1340 as follows:

25 NCAC 011.1902 POSTING AND ANNOUNCEMENT OF VACANCIES
(a) Vacant positions to be filled will be publicized by the agency having the vacancy to permit an open opportunity
for all interested employees and applicants to apply.

(b) Vacancies which will be filled from within the agency workforce shall have an application period of not less

than seven calendar days. These vacancies will be prominently posted in an area known to empleyees;and

employees and will be described in an announcement which includes at minimum the title, salary range, key duties,
knowledge and skill requirements, minimum training and experience standard, and contact person for each position
to be filled. An exception to this posting requirement will be permissible where a formal, pre-existing "understudy"
arrangement has been established by management.

(c) Any vacancy for which an agency wishes to consider outside applicants or outside applicants concurrently with

the internal workforce shall-may be listed with the local Jeb-Service-Office-of the Employment-Seeurity
Commission NCWorks Career Center of the Division of Employment Security. Listings will include the appropriate

announcement information and vacancies so listed shall have an application period of not less than seven wetk
calendar days.

(d) If an agency makes an effort to fill a vacancy from within, and is unsuccessful, the listing with the Empleyment
Seeurity-Commission Division of Employment Security wewld-may take place when the decision is made to recruit

outside. A vacancy which an agency will not fill for any reason shall not be listed; if conditions change, it shall then

be treated as a new vacancy.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016. 2016;
Amended Eff. July 1, 2019.

14 1of1



REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .1903

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 7, delete or define “official”

What do you mean by the language on lines 8-9? If you are saying that local agencies are not
required to accept applications for a position that is not vacant, then why not just state that?

In (c), line 12, as “applicant” is singular, state “he or she”

Also on line 12, do you mean “shall” rather than “may”? If not, then are you saying a local agency
may hire someone who makes a false statement of material fact on the application?

In (c)(1) through (4), retain the verbs you had (“lacks” “has” “fails”) to be consistent with “he or
she”

In (c)(4), line 16, what are “essential” duties?
In the History Note, line 22, strike “2016.” before “2016;”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019

15
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .1903 is amended as published in 33:12 NCR 1341 as follows:

25 NCAC 011.1903 APPLICANT INFORMATION AND APPLICATION

(a)fp) Persons applying for a local vacancy must complete and submit the official application form designated by

the hiring authority. autherity-and-appreved-by-thereviewingstate-ageney-It is not necessary for local agencies to

accept official application forms in the absence of an actual vacancy under active recruitment.

(b)te} Each agency shall be responsible for evaluating the accuracy of statements made in an application and may
seek job-related evidence of the applicant's suitability for employment.
(c¥d) An applicant may be disqualified if he: they:
(1) lack laeks-any of the preliminary qualifications established for the class of the position being applied for;
(2) has-have made a false statement of material fact in the application process;
(3) fails-failed to submit an-a completed application eerreethy-or within the prescribed time limits;
(4) lack laeks-the physical or mental ability to perform the essential duties of the position even with reasonable

accommodation.

History Note:  Authority G.S. 126-4;
Eff. September 1, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016. 2016;
Amended Eff. July 1, 2019.

16 1of1l



REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .1905

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

Please format this Rule correctly, including indents.

In (a), | recommend rearranging the Subparagraphs to make the Rule easier to read. | would
make (a)(2) into (a)(1), then (a)(3) into (a)(2), and (a)(1) into (a)(3). Keep (a)(4) in the same spot.

In current (a)(1), line 34, define “fair and valid”

In current (a)(2), line 37, replace “are” with “is” or “shall be”
On Page 2, line 1, “identified” how?

On line 2, who will identify them? The agency?

On line 3, delete or define “substantially”

In current (a)(3), line 5, define “validly”

In (a)(4), line 7, define “timely”

In (b)(1), line 12, define “business need”

On line 13, is “competencies and knowledge” part of one phrase? If not, insert a comma after
“competencies”

On line 13, insert a comma after “skills”
On line 14, define “direct” and “logical”
On lines 14-15, what are the “class administration guidelines developed by the Office of State

Human Resources”? Where are they found? And what authority does the Office have to develop
these outside of rulemaking?

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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On lines 16-17, what is excluded here? If this applies to all employment in local government, why
do you need the language at tall?

In (d)(2), line 18, perform what successfully? And what is “successfully”?

On line 18, define “Reasonable”

And who can make this substitution? The local agency?

In (d)(3), line 20, replace “is” with “shall be”

On line 22, define “logical”

In (d)(4), line 24, define “guestionable selection situations” Who determines when those occur?
In the History Note, line 29, strike “2016.” before “2016;”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019

18
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .1905 is amended as published in 33:12 NCR 1340 as follows:

25 NCAC 011 .1905 SELECTION

(a) Selection of Applicants:

a Agencies shall select from the pool of the most qualified persons to fill vacant positions. Employment shall

be offered based upon the job-related qualifications of applicants for employment using fair and valid selection criteria

and not on political affiliation or political influence.

2) Using fair and valid selection criteria, the agency shall review the credentials of each applicant in order to

determine who possesses the minimum qualifications including selective criteria. "Selective criteria" are defined as

1 of2 19
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Permanent Amendment for Publication in the NCAC

additional minimum qualifications identified by the agency. From those applicants who meet the minimum
qualifications, a pool of the most qualified candidates shall be identified. The pool of most qualified candidates shall

be those individuals determined to be substantially more qualified than other applicants. The individual selected for

the position shall be from among the most qualified applicants.

3) Selection procedures and methods shall be validly related to the duties and responsibilities of the vacancy to
be filled.
(€] The agency shall provide timely written notice of non-selection to all unsuccessful candidates in the most

qualified pool.

(b) Minimum Qualifications:

a The employee or applicant must possess at least the minimum qualifications set forth in the class specification
of the vacancy being filled. Additional minimum qualifications, if any, included on the specific vacancy announcement

must also be met. The additional qualifications shall have a documented business need. Qualifications include trainin

experience, competencies and knowledge, skills and abilities. The minimum qualifications on the vacancy

announcement shall bear a direct and logical relationship to the minimums on the class specification, class

administration guidelines developed by the Office of State Human Resources, and the specific position description.

This requirement shall apply in new appointments, promotions, demotions or reassignments, transfers, and

reinstatements.

2) Qualifications necessary to perform successfully may be attained in a variety of combinations. Reasonable

substitutions of formal training and job-related experience, one for the other, may be made.
3) Agency management is responsible for determining and defending the vacancy-specific qualifications that
are in addition to minimum training and experience requirements. Such vacancy-specific qualifications shall bear a

logical and job-related relationship to the minimum requirements.

“4) The Office of State Human Resources shall make the final determination as to whether the employee or
applicant meets the minimum qualifications in questionable selection situations.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016. 2016;
Amended Eff. July 1, 2019.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2003

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In this Rule, what is the difference between a “salary grade” (see line 5) and a “classification” (line
17)?

In (b), line 7, define “practical and feasible”

On lines 7 and 8, never use the word “should” in a Rule. Either state “shall” or “may” but do not
state “should” Replace the term here with the appropriate verb.

On line 8, define “demonstrated capacity”
On line 8, should this state “If a promotion...”?
On line 9, what “class” is this?

On line 10, who determines whether the employee “may” be promoted by waiver? The local
government agency?

In (c), line 13, define “work-against appointment”
On line 13, state “his or her”

On line 14, state “he or she” and note the same for line 15.

In (d), line 18, consider replacing “will” with “shall”

In (e), line 23, insert a comma after “qualified”

On line 25, consider replacing “will” with “shall”

In the History Note, line 32, strike “2016.” before “2016;”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.
Amanda J. Reeder

Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2003 is amended as published in 33:12 NCR 1342 as follows:

25 NCAC 011 .2003 PROMOTION
(a) A-prometionis-a-change-to-a-classification-at-a-higherlevel: Promotion is an advancement from one position to

another with a higher salary grade.

(b) When it is practical and feasible, a vacancy should be filled by promotion of a qualified permanent-employee.
Selection for promotion should be based upon demonstrated capacity, and quality of services. If promotion results
from movement to another position, the candidate must possess the minimum training and experience for the class. If

the promotion results from the present position being reallocated to a higher classification, the employee may be

promoted by waiver of the stated training and experience requirements. reguirementsif-he-has-satisfactoriby-performed
; .. il hs i | Hocation.

(c) An employee in a work-against appointment cannot be promoted, upon reallocation of his position, by waiver of
training and experience requirements until he has served at least one year in the work-against class or until qualified
for the new class. The incumbent in a work-against situation must be promoted as soon as he meets the qualifications
for the higher class or the position must be reallocated to the lower class.

(d) An employee in probationary or trainee status may be promoted to another position in a higher classification if

the person is qualified for such an appointment. The employee's probationary period will continue until-performanece

- for the duration defined

in G.S. 126-1.1.

(e) An employee in probationary status occupying a position at the time it is reallocated upward may be promoted to

the new class if the person possesses the minimum training and experience requirements; if not qualified the employee

shall remain at the former level working against the higher classification or be separated. If promoted during the

probationary period, the employee will continue in probationary status until performanece-meets-the required-standared;

but-in-no-ecase-shall-the-durationbelonger-thannine-meonths—after-the duration defined in G.S. 126-1.1 has been
satisfied, beginning with the initial probationary appointment. (uless-the-person-is-in-trainee-status):

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016 2016;
Amended Eff. July 1, 2019.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission
RULE CITATION: 25 NCAC 011 .2105

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In order to show this is a repeal, you will not delete the History Note. Instead, retain the current
History Note and insert a Repealed Eff. date, like so:

History Note:  Authority G.S. 126-4; 126-5; 126-9;
Eff. August 3, 1992;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016-2016;
Repealed Eff. July 1, 2019.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .210S is repealed as published in 33:12 NCR 1342 as follows:

25 NCAC 011 .2105 OTHER PAY

History Note:  Authority G.S. 126-4; 126-5; 126-9;
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2302

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

On the Submission for Permanent Rule form, box 2, you do not have the correct Rule name.
Please either correct the form or rename the Rule.

In (@), line 4, | believe “work-related” is hyphenated.
On line 4, define “satisfactorily”

On line 5, define “relevant”

On line 5, insert a comma after “plan”

What is the purpose of Paragraph (b)? What are you trying to convey here? | suggest deleting it
altogether to avoid any ambiguity issues with this Rule.

If you want to retain it:
What is the purpose of the language on line 6?
On line 6, do you mean “Rule” rather than “Section”?
On line 7, do you actually mean “Rule” here?
On line 8, define “unsatisfactory performance”
On line 8, how will the determination to use personal conduct be made?
What do you mean on line 10 by “regardless of the basis of disciplinary actions”?
On line 12, do not use “Should” Use “If”
On line 12, what do you mean by “later deteriorate”?
Amanda J. Reeder

Commission Counsel
Date submitted to agency: May 28, 2019
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In (c), line 15, end the sentence after “actions.” Then state “One or more written warnings,
followed by...”

On line 16, replace “which” with “that”

In (d), line 18, “designated” by whom?

On line 20, do you mean “this” Section?

In the History Note, please insert the new Amended Eff. date on line 33.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2302 is amended as published in 33:12 NCR 1342 as follows:

25 NCAC 011 .2302 DISMISSAL FOR UNSATISFACTORY PERFORMANCE OF DUTIES

(a) Unsatisfactory Job Performance is work related performance that fails to satisfactorily meet job requirements as
specified in the relevant job description, work plan or as directed by the management of the work unit or agency.

(b) The intent of this Section is to assist and promote improved employee performance, rather than to punish. This
Rule covers all types of performance-related inadequacies. This Section does not require that successive disciplinary
actions all concern the same type of unsatisfactory performance. Disciplinary actions related to personal conduct may
be included in the successive system for performance-related dismissal provided that the employee receives at least
the number of disciplinary actions, regardless of the basis of the disciplinary actions, required for dismissal on the
basis of inadequate performance. Disciplinary actions administered under this Section are intended to bring about a
permanent improvement in job performance. Should the required improvement later deteriorate, or other inadequacies
occur, the supervisor may deal with this new unsatisfactory performance with further disciplinary action.

(c¢) In order to be dismissed for a current incident of unsatisfactory job performance, an employee must first receive
at least two prior disciplinary actions: First, one or more written warnings, followed by a warning or other disciplinary
action which notifies the employee that failure to make the required performance improvements may result in
dismissal.

(d) Prior to the decision to dismiss an employee, the agency director or designated management representative must
conduct a pre-dismissal pre-disciplinary conference with the employee in accordance with the procedural requirements
of the Section.

(e) An employee who is dismissed must receive written notice of the specific reasons for the dismissal as well as
notice of any applicable appeal rights.

(f) Failure to give specific written reasons for the dismissal, failure to give written notice of applicable appeal rights,
or failure to conduct a pre-dismissal pre-disciplinary conference constitute procedural violations with remedies as
provided for in 25-NEAC-H0HB-0432. 25 NCAC 01J .1316. Time limits for filing a grievance do not start until the

employee receives written notice of any applicable appeal rights.

History Note:  Authority G.S. 126-4; 126-35;
Eff. August 3, 1992;
Amended Eff. July 1, 2019; April 1, 2001; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2303

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 4, why is “Grossly Inefficient Job Performance” capitalized? It is not elsewhere the
phrase is used in the Rule (For instance, see (b),line 11))

On lines 4-5, | suggest you replace “occurs in instances in which” with “means”

On line 5, define “satisfactorily”

Please properly indent (a)(1) and (2).

In (a)(1), line 8, what is “serious” harm?

On line 8, who determines if the potential was created?

On line 9, who is the “client” here?

In (a)(2), line 10, define “serious” for impact.

In (b), line 11, replace “is” with “shall be”

Online 12, what is “current”? Are you trying to state that any past incidents cannot be considered?
In (c), line 15, who will make this designation? The head of the agency?

On line 16, is the cross-reference to 25 NCAC 011 .2308 intended to capture Item (4) of that Rule?
If so, is there an issue that the Rule continues to refer to a “pre-dismissal” conference?

In (d), line 17, replace “Such” with “The”
On line 18, | suggest replacing “must” with “shall”
In the History Note, please add the latest Amended Eff. date to line 29, at the bottom of the note.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.
Amanda J. Reeder

Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2303 is amended as published in 33:12 NCR 1343 as follows:

25 NCAC 011.2303 DISMISSAL FOR GROSSLY INEFFICIENT JOB PERFORMANCE
(a) Gressinefficiency-(GrosslyInefficientJobPRerformanee) Grossly Inefficient Job Performance occurs in instances

in which the employee fails to satisfactorily perform job requirements as specified in the job description, work plan,

or as directed by the management of the work unit or agency and that failure results in:
(1
of the public-orto-a—persents) death or serious harm or the creation of the potential for death or serious harm, to a

client(s), an employee(s), members of the public or to a person(s) over whom the employee has responsibility; or

2) the loss of or damage to agency property or funds that result in a serious impact on the agency or work unit.
(b) Dismissal on the basis of grossly inefficient job performance is administered in the same manner as for
unacceptable personal conduct. Employees may be dismissed on the basis of a current incident of grossly inefficient
job performance without any prior disciplinary action.

(c) Prior to dismissal of an employee with permanent-career status on the basis of grossly inefficient job performance,

there shall be a pre-dismissal pre-disciplinary conference between the employee and the agency director or designated
management representative. This conference shall be held in accordance with the provisions of 25 NCAC 011 .2308.
(d) Dismissal for grossly inefficient job performance requires written notification to the employee. Such notification
must include specific reasons for the dismissal and notice of the employee's right of appeal.

(e) Failure to give specific written reasons for the dismissal, failure to give written notice of applicable appeal rights,
or failure to conduct a pre-dismissal pre-disciplinary conference constitute procedural violations with remedies as
provided for in 25-NEAC-0HB-0432- 25 NCAC 01J .1316. Time limits for filing a grievance do not start until the

employee receives written notice of any applicable appeal rights.

History Note:  Authority G.S. 126-4(7a);
Eff. August 3, 1992;
Amended Eff. July 1, 2019; April 1, 2001; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2304

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 5, define “active”

In (b), line 6, state “Unacceptable personal conduct means:”

Please properly indent (b)(1) through (10).

In (b)(1), line 7, define “reasonably” and to whom?

On line 8, what is the “reasonable person” standard you are referring to?

In (b)(2), line 9, replace “which” with “that” and capitalize “State” if you mean NC.

In (b)(3), who will determine this?

In (b)(4), line 4, define “willful” and “known or written” How will these rules be known if they are
not written anywhere?

In (b)(8), line 17, replace “which” with “that”

On line 17, what is a “reasonable” order?

Line 17, “authorized” by whom?

On line 18, | suggest replacing “is” with “shall be”

So that I'm clear — you are saying in (b)(8) that all other Subparagraphs require written warning

prior to dismissal, but not (b)(8)? If so, how does that work with G.S. 126-35, which only allows
suspension for this?

§ 126-35. Just cause; disciplinary actions for State employees.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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(a) No career State employee subject to the North Carolina Human Resources Act
shall be discharged, suspended, or demoted for disciplinary reasons, except for just cause.
In cases of such disciplinary action, the employee shall, before the action is taken, be
furnished with a statement in writing setting forth the specific acts or omissions that are
the reasons for the disciplinary action and the employee's appeal rights. The employee
shall be permitted 15 days from the date the statement is delivered to appeal to the head
of the agency through the agency grievance procedure for a final agency decision.
However, an employee may be suspended without warning for causes relating to personal
conduct detrimental to State service, pending the giving of written reasons, in order to
avoid undue disruption of work or to protect the safety of persons or property or for other
serious reasons. If the employee is not satisfied with the final agency decision or is
unable, within a reasonable period of time, to obtain a final agency decision, the
employee may appeal to the Office of Administrative Hearings. Such appeal shall be filed
not later than 30 days after receipt of notice of the final agency decision. The State
Human Resources Commission may adopt, subject to the approval of the Governor, rules
that define just cause.

(b) through (d) Repealed by Session Laws 2013-382, s. 6.1, effective August 21,
2013, and applicable to grievances filed on or after that date. (1975, c. 667, s. 10; 1989
(Reg. Sess., 1990), c. 1025, 5. 2; 1991, c. 65, s. 7; ¢. 354, 5. 5; c. 722, 5. 1; 2000-190, s.
13;2012-187, s. 8.4, 2013-382, ss. 6.1, 9.1(c).)

On line 19, do not add “warning.” and do not delete “warning;” As you published it correctly, just
retain what you published.

In (b)(9), line 20, be sure to underline “exhausted;” (as you did in the Register, so do not show it
as a change), and insert an “or” at the end of the line.

In (b)(10), line 21, what is “necessary” and who determines this? Based upon what?

In (c), please note my earlier question about the different terminology in Rule 011 .2308.

In (d), line 26, replace “Such” with “The”

On line 27, replace “must” with “shall”

In the History Note, line 33, G.S. 126-34 is repealed. Do you want to cite to G.S. 126-35 instead?
Also, please put the Amended Eff. date at the bottom of the History Note.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2304 is amended as published in 33:12 NCR 1343 as follows:

25 NCAC 011 .2304 DISMISSAL FOR UNACCEPTABLE PERSONAL CONDUCT

(a) Employees may be dismissed for a current incident of unacceptable personal eenduet: conduct without any prior

active disciplinary actions.

(b) Unacceptable personal conduct is:

(1) conduct on or off the job that is reasonably related to the employee's job duties and responsibilities for which

no reasonable person should expect to receive prior warning; e
2) jeb-related conduct which constitutes violation of state or federal law; ef
3) conviction of a felony eran-effense-invelvingmoral turpitude that is detrimental to or impacts the employee's
service to the agency; e
@) the willful violation of known or written work rules; er
(5) conduct unbecoming an employee that is detrimental to the agency's service; ef
(6) the abuse of client(s), patient(s), stadent{s)} or a person(s) over whom the employee has charge or to whom
the employee has a responsibility, or of an animal owned or in the custody of the agency; e
@) falsification of an employment application or other employment documentation; ef
)] insubordination which is the willful failure or refusal to carry out a reasonable order from an authorized
supervisor. Insubordination is considered unacceptable personal conduct for which any level of discipline, including
dismissal, may be imposed without prior warning. warning; e
C) absence from work after all authorized leave credits and benefits have been exhausted: exhausted;

10 failure to maintain or obtain necessary credentials or certifications.

(c) Prior to dismissal of an employee with permanent-career status on the basis of unacceptable personal conduct,

there shall be a pre-dismissal pre-disciplinary conference between the employee and the agency director or designated
management representative. This pre-disciplinary conference shall be held in accordance with the provisions of 25
NCAC 011 .2308.

(d) Dismissals for unacceptable job-performanee personal conduct require written notification to the employee. Such
written notification must include specific reasons for the dismissal and notice of the employee's right of appeal.

(e) Failure to give specific written reasons for the dismissal, failure to give written notice of applicable appeal rights,
or failure to conduct a pre-dismissal pre-disciplinary conference constitute procedural violations with remedies as
provided for in 25NEAC-HB-0432- 25 NCAC 017J .1316. Time limits for filing a grievance do not start until the

employee receives written notice of any applicable appeal rights.

History Note:  Authority G.S. 126-4; 126-34;
Eff. August 3, 1992;
Amended Eff. July 1, 2019; April 1, 2001; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2305

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 4, define “promote” and “satisfactory”

On line 6,1 am just checking — you mean all of Section .2300?

On lines 6-7, why do you need to re-define “unacceptable personal conduct” as it is already
defined in Rule .2304? | suggest deleting this sentence as redundant.

So that I'm clear — on lines 7-9, you are mandating a written warning for unsatisfactory job
performance, and on lines 9-10, saying that a warning is not required for unacceptable personal
conduct or grossly inefficient job performance? If so, what is your authority to skip the written
warning in light of G.S. 126-35?

Please properly indent (a)(1) through (6).

In (a)(1), line 11, why are you adding “in writing” when you state “written”? It appears to be
redundant and | suggest you delete it.

In (a)(4), line 18, define “immediate”
In (b), what specific procedural requirements are you referring to?
In the History Note, please put the Amended Eff. date at the bottom, on line 30.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2305 is amended as published in 33:12 NCR 1343 as follows:

25 NCAC 011 .2305 WRITTEN WARNING

(a) The supervisor shall monitor and promote the satisfactory performance of work assignments and aeeeptable
standards-ef personal-econduet: assure that employees do not engage in unacceptable personal conduct. All types of
performance-related job inadequacies may constitute unsatisfactory job performance under this Section. Unacceptable
personal conduct may be work-related or non-work-related conduct and may be intentional or unintentional. When
the supervisor determines that disciplinary action is appropriate for unsatisfactory job performance, a written warning
is the first type of disciplinary action that an employee mustshall receive. The supervisor may elect to issue a written
warning for grossly inefficient job performance or unacceptable personal conduct. The written warning sust: shall:
(1) Inform the employee in writing that this is a written warning, and not some other non-disciplinary process
such as counseling;

2) Inform the employee of the specific issues that are the basis for the warning;

3) Tell the employee what specific imprevements—corrections, if applicable, must be made to address these

specific issues;

4 Tell the employee the time frame allowed for making the required improvements/corrections: corrections.

Immediate correction is required for grossly inefficient job performance or unacceptable personal conduct;
(5) Tell the employee the consequences of failing to make the required improvementsicorreetions: corrections;
and

(6) Tell the employee of any appeal rights provided by agency policy.

(b) A written warning sast-shall be issued in accordance with the procedural requirements of this Section. Seetien;

etud; licabl L siahts.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Amended Eff. July 1, 2019; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2306

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 5, what is your authority to allow a suspension without notice for grossly inefficient job
performance, given the language in G.S. 126-357?

On line 9, delete the “a” before “management” As it is not currently in the Code and you did not
publish it, do not show this as a change — simply do it.

In (b), line 13, strike “for” As you did publish it correctly | the Register, do not show it as a change
— simply do it.

In the History Note, please insert the new Amended Eff. date on line 22.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2306 is amended as published in 33:12 NCR 1344 as follows:

25 NCAC 011 .2306 DISCIPLINARY SUSPENSION WITHOUT PAY
(a) An employee may be suspended without pay for disciplinary purposes for unsatisfactory job performance after

the receipt of at least one prior disciplinary action or without any prior warning for causes relating to any form of

unacceptable personal conduct or grossly inefficient job performance. A disciplinary suspension without pay for an
employee who is subject to the overtime compensation provisions of the Fair Labor Standards Act (FLSA) must be
for at least one full work day, but not more than two full work weeks. Prior to placing any employee on disciplinary
suspension without pay—pay, the agency director or designated a management representative shall conduct a pre-
suspension pre-disciplinary conference with the employee in accordance with the procedural requirements of this
Section. An employee who has been suspended without pay must be furnished a statement in writing setting forth the
specific acts or omissions that are the reasons for the suspension and the employee's appeal rights.

(b) An agency may-tmpese has the option of imposing the same periods of disciplinary suspension without pay for

upon all employees as long as the period is the same as for employees exempt from the overtime provisions of the

FLSA as set forth in this Section.

History Note:  Authority G.S. 126-4(6); 126-35;
Eff. August 3, 1992;
Amended Eff. July 1, 2019; April 1, 2001; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2307

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

Please properly indent (a)(1) through (4) and (b)(1) through (3).

In (b)1), line 16, delete the “or” at the end of the line.

In (), line 24, what are the procedural requirements you are referring to?

In the History Note, | recommend inserting a citation to G.S. 126-35.

Please put the new Amended Eff. date on line 31.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2307 is amended as published in 33:12 NCR 1344 as follows:

25 NCAC 011 .2307 DEMOTION

(a) Any employee may be demoted as a disciplinary measure. Demotion may be made on the basis of either
unsatisfactory or grossly inefficient job performance or unacceptable personal conduct.

)(1) Unsatisfactory Job Performance. An employee may be demoted for unsatisfactory job performance after the
employee has received at least one prior disciplinary action.

)(2) Grossly Inefficient Job Performance. An employee may be demoted for grossly inefficient job performance
without any prior disciplinary action.

)(3) Unacceptable Personal Conduct. An employee may be demoted for unacceptable personal conduct without
any prior disciplinary action.

)(4) An employee who is demoted must-shall receive written notice of the specific reasons for the demotion, as
well as notice of any applicable appeal rights.

H(b) Disciplinary demotions may be accomplished in three ways:

(1 The employee may be demoted to a lower pay grade with a reduction in salary rate as long as the new salary
rate does not exceed the maximum of the salary range for the new lower pay grade-grade:; or

) The employee may be demoted to a lower pay grade without a reduction in salary rate as long as the new
salary rate does not exceed the maximum of the salary rate for the new lower pay grade; or

3) The employee may be demoted while retaining the same pay grade with a reduction in salary rate. In no event
shall an employee's salary rate be reduced to less than the minimum salary rate for the applicable pay grade. grade-or
€&)(c) Prior to the decision to demote an employee for disciplinary reasons, the agency director or designated-a
management representative mast-shall conduct a pre-demetion pre-disciplinary conference with the employee in

accordance with the procedural requirements of this Section.

History Note:  Authority G.S. 126-4;
Eff. August 3, 1992;
Amended Eff. July 1, 2019; April 1, 2001; December 1, 1995;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: State Human Resources Commission

RULE CITATION: 25 NCAC 011 .2310

DEADLINE FOR RECEIPT: Tuesday, June 11, 2019

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following technical changes be made:

In (a), line 4, insert a comma after “suspended”

On line 5, state “his or her”

On line 5, replace “such” with “the”

On line 6, | suggest replacing “with” before “his agency” with “pursuant to”

On line 6, both places, state “his or her”

What authority are you relying upon to state there is no right to an appeal in this circumstance on
line 8, and again in (c), Page 2, lines 6-7? Is it G.S. 126-34.017? If so, | suggest adding this to
the History Note.

In (b), line 23, state “his or her”

On line 23, insert a comma after “suspension”

On line 24, replace “such” with “the”

In (c), Page 2, line 5, insert a comma after “harassment”

In (d), line 8, why is “Final Agency Decision” capitalized here, when it is not elsewhere in the
Rule?

On line 10, why are you capitalizing “Petition for Contested Case Hearing” both places?
And what authority are you relying upon to set a 30-day limit to file at OAH?
In the History Note, line 13, why are you citing to G.S. 150B-23?

Also on line 13, G.S. 150B-36 was repealed in 2011. Please delete it.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Please put the new Amended Eff. date at the end of the History Note on line 18.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Amanda J. Reeder
Commission Counsel
Date submitted to agency: May 28, 2019
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Permanent Amendment for Publication in the NCAC

25 NCAC 011 .2310 is amended as published in 33:12 NCR 1344 as follows:

25 NCAC 011 .2310 APPEALS
(a) An employee with permanent-carcer status as defined in G.S. 126-1.1 who has been demoted, suspended or

dismissed shall have 15 calendar days from the date of his receipt of written notice of such action to file an appeal

with his agency er-eeunty grievance procedure. precedure-whicheveris-appheable: If an employee does not appeal his

demotion, suspension or dismissal through the agency grievance procedure within 15 calendar days, then the employee

shall have no right to file a contested case with the Office of Administrative Hearings under G.S. 126-35. Grievanees

(b) If an employee appeals his demotion, suspension or dismissal through the agency grievance procedure, then the

initial-dismissal-letter written notice of such action shall not constitute the final agency decision, but the final agency

decision shall be the decision made at the conclusion of the employee's appeal through the agency grievance procedure.
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Permanent Amendment for Publication in the NCAC

(c) Grievances that allege discrimination, harassment or retaliation shall follow the agency grievance procedure.

Employees who do not follow the agency grievance procedure shall have no right to file a contested case with the

Office of Administrative Hearings.

(d) If the employee has completed the agency grievance process and is not satisfied with the Final Agency Decision,

or is unable to obtain a final agency decision within 90 days from the date the grievance was filed, the employee may

file a Petition for Contested Case Hearing in the Office of Administrative Hearings. A Petition for Contested Case

Hearing must be filed within 30 calendar days after the grievant receives the final agency decision.

History Note:  Authority G.S. 126-35; 126-36;-126-38; 150B-23; 150B-36;
Eff. December 1, 1995;
Amended Eff. July 1, 2019; July 18, 2002;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. August 20,
2016.
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