RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Social Services Commission
RULE CITATION: All Rules in Subchapters 06S and 06T
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

These Rules are readoptions of rules that establish requirements for adult day health services. As
authority for these Rules, the agency cites to G.S. 143B-153 and 131D-6. (In some rules, the
agency cites to both; in other rules, it cites to one or the other.)

Staff does not believe that either law grants the agency authority to promulgate these Rules. G.S.
143B-153 is the general grant of rulemaking authority for the Commission. Staff acknowledges that
it contains several provisions for rulemaking, but it does not appear to govern this program.
Further, the only mention of this specific program that staff was able to locate is in G.S. 143B-181.1,
which delegates rulemaking authority to the Secretary of DHHS.

Further, G.S. 131D-6 establishes authority for the Social Services Commission to regulate adult day
care programs. Those are regulated through the rules in 10A NCAC 06S. Therefore, it appears
that this "adult day health services" program is a different program from the adult day care program.

Staff acknowledges that the Commission may have authority to promulgate these Rules, but it does
not appear that the agency has cited to that authority in this submission. Therefore, staff
recommends objection to all rules in these Subchapters as submitted for lack of statutory authority.

Amanda J. Reeder
Commission Counsel
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§ 131D-6. Certification of adult day care programs; purpose; definition; penalty.

(a) It is the policy of this State to enable people who would otherwise need full-time care
away from their own residences to remain in their residences as long as possible and to enjoy as much
independence as possible. One of the programs that permits adults to remain in their residences and
with their families is adult day care.

(b) As used in this section "adult day care program" means the provision of group care and
supervision in a place other than their usual place of abode on a less than 24-hour basis to adults who
may be physically or mentally disabled, except that an adult day care program provider may provide
overnight respite services on a 24-hour basis in accordance with G.S. 131D-6.1. The Department of
Health and Human Services shall annually inspect and certify all adult day care programs, under rules
adopted by the Social Services Commission. The Social Services Commission shall adopt rules to
protect the health, safety, and welfare of persons in adult day care programs. These rules shall include
minimum standards relating to management of the program, staffing requirements, building
requirements, fire safety, sanitation, nutrition, and program activities. Adult day care programs are not
required to provide transportation to participants; however, those programs that choose to provide
transportation shall comply with rules adopted by the Commission for the health and safety of
participants during transport.

The Department of Health and Human Services shall enforce the rules of the Social Services
Commission.

(bl) An adult day care program that provides or that advertises, markets, or otherwise
promotes itself as providing special care services for persons with Alzheimer's disease or other
dementias, a mental health disability, or other special needs disease or condition shall provide the
following written disclosures to the Department and to persons seeking adult day care program special
care services:

(1) A statement of the overall philosophy and mission of the adult day care program
and how it reflects the special needs of participants with dementia.

2) The process and criteria for providing or discontinuing special care services.

3) The process used for assessment and establishment of the plan of care and its

implementation, including how the plan of care is responsive to changes in the
participant's condition.

4) Staffing ratios and how they meet the participant's need for increased special care
and supervision.

(5) Staff training that is dementia-specific.

(6) Physical environment and design features that specifically address the needs of
participants with Alzheimer's disease or other dementias.

(7) Frequency and type of participant activities provided.

(8) Involvement of families in special care and availability of family support
programs.
9 Additional costs and fees to the participant for special care.

(b2)  As part of its certification renewal procedures and inspections, the Department shall
examine for accuracy the written disclosure of each adult day care program subject to this section.
Substantial changes to written disclosures shall be reported to the Department at the time the change
1s made.

(b3)  Nothing in this section shall be construed as prohibiting an adult day care program that
does not advertise, market, or otherwise promote itself as providing special care services for persons
with Alzheimer's disease or other dementias from providing adult day care services to persons with
Alzheimer's disease or other dementias, a mental health disability, or other special needs disease or
condition.
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(b4)  As used in this section, the term "special care service" means a program, service, or
activity designed especially for participants with Alzheimer's disease or other dementias, a mental
health disability, or other special needs disease or condition as determined by the Medical Care
Commission.

(c) The Secretary may impose a civil penalty not to exceed one hundred dollars ($100.00) for
each violation on a person, firm, agency, or corporation who willfully violates any provision of this
section or any rule adopted by the Social Services Commission pursuant to this section. Each day of a
continuing violation constitutes a separate violation.

In determining the amount of the civil penalty, the Secretary shall consider the degree and extent
of the harm or potential harm caused by the violation.

The Social Services Commission shall adopt rules concerning the imposition of civil penalties
under this subsection.

The clear proceeds of civil penalties imposed pursuant to this subsection shall be remitted to the
Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2.

(cl)  Any person, firm, agency, or corporation that harms or willfully neglects a person under
its care is guilty of a Class 1 misdemeanor.

(d) The following programs are exempted from the provisions of this section:

(1) Those that care for three people or less;

(2) Those that care for two or more persons, all of whom are related by blood or
marriage to the operator of the facility; [and]

3) Those that are required by other statutes to be licensed by the Department of
Health and Human Services. (1985, c. 349, s. 1; 1993, c. 539, s. 954; 1994, Ex.
Sess., c. 24, s. 14(c); 1997-443, s. 11A.118(a); 1998-215, s. 77; 1999-334, s. 2.2;
2001-90, s. 1; 2015-241, s. 12G.3(b).)
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Part 6. Social Services Commission.

8 143B-153. Social Services Commission — creation, powers and duties.

There is hereby created the Social Services Commission of the Department of Health and
Human Services with the power and duty to adopt rules and regulations to be followed in the
conduct of the State's social service programs with the power and duty to adopt, amend, and
rescind rules and regulations under and not inconsistent with the laws of the State necessary to
carry out the provisions and purposes of this Article. Provided, however, the Department of
Health and Human Services shall have the power and duty to adopt rules and regulations to be
followed in the conduct of the State's medical assistance program. [The Commission has the
following powers and duties:]

1) The Social Services Commission is authorized and empowered to adopt such
rules and regulations that may be necessary and desirable for the programs
administered by the Department of Health and Human Services as provided
in Chapter 108A of the General Statutes of the State of North Carolina.

2 The Social Services Commission shall have the power and duty to establish
standards and adopt rules and regulations:

a. For the programs of public assistance established by federal
legislation and by Article 2 of Chapter 108A of the General Statutes
of the State of North Carolina with the exception of the program of
medical assistance established by G.S. 108A-25(b);

b. To achieve maximum cooperation with other agencies of the State
and with agencies of other states and of the federal government in
rendering services to strengthen and maintain family life and to help
recipients of public assistance obtain self-support and self-care;

C. For the placement and supervision of dependent juveniles and of
delinquent juveniles who are placed in the custody of the Juvenile
Justice Section of the Division of Adult Correction and Juvenile
Justice of the Department of Public Safety, and payment of necessary
costs of foster home care for needy and homeless children as
provided by G.S. 108A-48;

d. For the payment of State funds to private child-placing agencies as
defined in G.S. 131D-10.2(4) and residential child care facilities as
defined in G.S. 131D-10.2(13) for care and services provided to
children who are in the custody or placement responsibility of a
county department of social services. The Commission shall establish
standardized rates for child caring institutions. In establishing
standardized rates, the Commission shall consider the rate-setting
recommendations provided by the Office of the State Auditor; and

e. For client assessment and independent case management pertaining
to the functions of county departments of social services for public
assistance programs authorized under paragraph a. of this
subdivision.

(2a)  The Social Services Commission shall have the power and duty to establish
standards and adopt rules and regulations:

a. For social services programs established by federal legislation and by
Article 3 of G.S. Chapter 108A,;
b. For implementation of Title XX of the Social Security Act, except

for Title XX services provided solely through the Division of Mental
Health, Developmental Disabilities, and Substance Abuse Services,
by promulgating rules and regulations in the following areas:

G.S. 143B-153 Page 1
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(3)

(4)

(5)

(6)

G.S. 143B-153

1. Eligibility for all services established under a Comprehensive
Annual Services Plan, as required by federal law;

2. Standards to implement all services established under the

Comprehensive Annual Services Plan;

Maximum rates of payment for provision of social services;

Fees for services to be paid by recipients of social services;

Designation of certain mandated services, from among the

services established by the Secretary below, which shall be

provided in each county of the State; and

6. Title XX services for the blind, after consultation with the
Commission for the Blind.

Provided, that the Secretary is authorized to promulgate all other

rules in at least the following areas:

ok w

1. Establishment, identification, and definition of all services
offered under the Comprehensive Annual Services Plan;

2. Policies governing the allocation, budgeting, and
expenditures of funds administered by the Department;

3. Contracting for and purchasing services; and

4. Monitoring for effectiveness and compliance with State and

federal law and regulations.
The Social Services Commission shall have the power and duty to establish
and adopt standards:

a. For the inspection and licensing of maternity homes as provided by
G.S. 131D-1;

b. Repealed by Session Laws 1999-334, s. 3.5, effective October 1,
1999.

C. For the inspection and licensing of child-care institutions as provided
by G.S. 131D-10.5;

d. For the inspection and operation of jails or local confinement

facilities as provided by G.S. 153A-220 and Article 2 of Chapter
131D of the General Statutes of the State of North Carolina;

e. Repealed by Session Laws 1981, c. 562, s. 7.

f. For the regulation and licensing of charitable organizations,
professional fund-raising counsel and professional solicitors as
provided by Chapter 131D of the General Statutes of the State of
North Carolina.

The Social Services Commission shall have the power and duty to authorize
investigations of social problems, with authority to subpoena witnesses,
administer oaths, and compel the production of necessary documents.
The Social Services Commission shall have the power and duty to ratify
reciprocal agreements with agencies in other states that are responsible for
the administration of public assistance and child welfare programs to provide
assistance and service to the residents and nonresidents of the State.
The Commission is authorized and empowered to adopt such rules and
regulations, not inconsistent with the laws of this State, as may be required
by the federal government of grants-in-aid for social services purposes
which may be made available for the State by the federal government. This
section is to be liberally construed in order that the State and its citizens may
benefit from such grants-in-aid.
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(")

(8)

(9)

G.S. 143B-153

The Commission shall adopt rules and regulations consistent with the
provisions of this Chapter. All rules and regulations not inconsistent with the
provisions of this Chapter heretofore adopted by the Board of Social
Services shall remain in full force and effect unless and until repealed or
superseded by action of the Social Services Commission. All rules and
regulations adopted by the Commission shall be enforced by the Department
of Health and Human Services.

The Commission may establish by regulation, except for Title XX services
provided solely through the Division of Mental Health, Developmental
Disabilities, and Substance Abuse Services, rates or fees for:

a. A fee schedule for the payment of the costs of necessary child care in
licensed facilities and registered plans for minor children of needy
families.

b. A fee schedule for the payment by recipients for services which are

established in accordance with Title XX of the Social Security Act
and implementing regulations; and
C. The payment of an administrative fee not to exceed two hundred
dollars ($200.00) to be paid by public or nonprofit agencies which
employ students under the Plan Assuring College Education (PACE)
program.
d. Child support enforcement services as defined by G.S. 110-130.1.
The Commission shall adopt rules governing the obligations of counties to
contribute financially to regional social services departments in accordance
with G.S. 108A-15.3A(e). (1973, c. 476, s. 134; 1975, c. 747, s. 2; 1977, c.
674, s.7; 1977, 2nd Sess., c. 1219, ss. 26, 27; 1981, c. 275, s. 5; c. 562, s. 7;
c. 961, ss. 1-3; 1983, c. 278, ss. 1, 2; . 527, s. 2; 1985, c. 206; c. 479, s. 96;
c. 689, s. 29f; 1991, c. 462, s. 1; c. 636, s. 19(d); c. 689, s. 105; c. 761, s. 28;
1993, c. 553, s. 46; 1995, c. 449, s. 4; ¢. 535, s. 32; 1997-443, s. 11A.118(a);
1997-456, s. 22; 1997-506, s. 55; 1998-202, s. 4(z); 1999-334, s. 3.5;
2000-111, s. 4; 2000-137, s. 4(dd); 2000-140, s. 99(a); 2006-66, s. 10.2(c);
2011-145, s. 19.1(); 2017-41, s. 4.5; 2017-102, s. 40(e); 2017-186, s.
2(hhhhhh).)
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§ 143B-181.1. Division of Aging — creation, powers and duties.
@) There is hereby created within the office of the Secretary of the Department of
Health and Human Services a Division of Aging, which shall have the following functions and

duties:

1)

)

©)

(4)

(5)

(6)

(")

(8)
(9)
(10)

(11)

To maintain a continuing review of existing programs for the aging in the
State of North Carolina, and periodically make recommendations to the
Secretary of Health and Human Services for transmittal to the Governor and
the General Assembly as appropriate for improvements in and additions to
such programs;

To study, collect, maintain, publish and disseminate factual data and
pertinent information relative to all aspects of aging. These include the
societal, economic, educational, recreational and health needs and
opportunities of the aging;

To stimulate, inform, educate and assist local organizations, the community
at large, and older people themselves about aging, including needs, resources
and opportunities for the aging, and about the role they can play in
improving conditions for the aging;

To serve as the agency through which various public and nonpublic
organizations concerned with the aged can exchange information, coordinate
programs, and be helped to engage in joint endeavors;

To provide advice, information and technical assistance to North Carolina
State government departments and agencies and to nongovernmental
organizations which may be considering the inauguration of services,
programs, or facilities for the aging, or which can be stimulated to take such
action;

To coordinate governmental programs with private agency programs for
aging in order that such efforts be effective and that duplication and wasted
effort be prevented or eliminated,

To promote employment opportunities as well as proper and adequate
recreational use of leisure for older people, including opportunities for
uncompensated but satisfying volunteer work;

To identify research needs, encourage research, and assist in obtaining funds
for research and demonstration projects;

To establish or help to establish demonstration programs of services to the
aging;

To establish a fee schedule to cover the cost of providing in-home and
community-based services funded by the Division. The fees may vary on the
basis of the type of service provided and the ability of the recipient to pay
for the service. The fees may be imposed on the recipient of a service unless
prohibited by federal law. The local agency shall retain the fee and use it to
extend the availability of in-home and community-based services provided
by the Division in support of functionally impaired older adults and family
caregivers of functionally impaired older adults;

To administer a Home and Community Care Block Grant for older adults,
effective July 1, 1992. The Home and Community Care Block Grant shall be
comprised of applicable Older Americans Act funds, Social Services Block
Grant funding in support of the Respite Care Program (G.S. 143B-181.10),
State funds for home and community care services administered by the
Division of Aging, portions of the State In-Home and Adult Day Care funds

G.S. 143B-181.1
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(12)

(13)

(Chapter 1048, 1981 Session Laws) administered by the Division of Social

Services which support services to older adults, and other funds appropriated

by the General Assembly as part of the Home and Community Care Block

Grant. Funding currently administered by the Division of Social Services to

be included in the block grant will be based on the expenditures for older

adults at a point in time to be mutually determined by the Divisions of Social

Services and Aging. The total amount of Older Americans Act funds to be

included in the Home and Community Care Block Grant and the matching

rates for the block grant shall be established by the Department of Health

and Human Services, Division of Aging. Allocations made to counties in

support of older adults shall not be less than resources made available for the

period July 1, 1990, through June 30, 1991, contingent upon availability of

current State and federal funding; and

To organize, coordinate, and provide staff support to the North Carolina

Senior Tar Heel Legislature; [and]

To develop a strategic State plan for Alzheimer's disease. The plan shall

address ways to improve at least all of the following with respect to

Alzheimer's disease:

Statewide awareness and education.

Early detection and diagnosis.

Care coordination.

Quality of care.

Health care system capacity.

Training for health care professionals.

Access to treatment.

Home- and community-based services.

Long-term care.

Caregiver assistance.

Research.

Brain health.

Data collection.

Public safety and safety-related needs of individuals with

Alzheimer's disease.

Legal protections for individuals living with Alzheimer's disease and

their caregivers.

p. State policies to assist individuals with Alzheimer's disease and their
families.
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(b) The Division shall function under the authority of the Department of Health and
Human Services and the Secretary of Health and Human Services as provided in the Executive
Organization Act of 1973 and shall perform such other duties as are assigned by the Secretary.

(c) The Secretary of Health and Human Services shall adopt rules to implement this
Part and Title 42, Chapter 35, of the United States Code, entitled Programs for Older
Americans. (1977, c. 242, s. 4; 1981, c. 614, s. 19; 1987, c. 827, s. 244; 1991, c. 52, s. 1; c.
241, s. 1; 1993, c. 503, s. 2; 1997-443, s. 11A.118(a); 2014-100, s. 12D.5.)
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