RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Commission for the Blind

RULE CITATION: 10A NCAC 63C .0203 and .0601

RECOMMENDED ACTION:

X Approve, and note staff's comment
Object, based on:

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Following completion of the first step of the existing rules review pursuant to the G.S. 150B-21.3A,
the Commission for the Blind was required to readopt 23 rules by July 31, 2018. The agency
published the text of its Rules in the May 15, 2018 Register. The agency readopted the rules on
July 30, 2018. The readoptions, as well as some amended rules, were filed for RRC review at its
September 2018 meeting. At that meeting, the RRC approved all but Rules 10A NCAC 63C .0203,
.0204, .0403, and .0601.

As reflected in the attached letter dated September 21, 2018, the RRC objected to Rules .0204 and
.0403 because the text presented to the RRC differed substantially from what was published in the
Register. The agency responded to the objection by stating that it accepted the objection and
determined that it wanted to move forward with the changed language, rather than revert to what
was originally published. In order to do so, the agency must republish the rules for a 60-day
comment period pursuant to G.S. 150B-21.2.

Also at the September meeting, the RRC objected to Rule .0203 for lack of statutory authority
and ambiguity. Specifically:

The Commission objected to Rule .0203, Paragraph (d)(6), because it lacks statutory authority to
require an operator to provide a copy of his or her concealed weapons permit. The Commission also

objected to Paragraphs (b) and (c) (“‘conventional means™), (d)(1) (“may be suspended or terminated”),

Amanda J. Reeder
Commission Counsel



(d)(4) (“information”), and (d)(11) and (d)(12) (“failing to cooperate”) because the indicated terms are
unclear and ambiguous.

The RRC objected to Rule .0601 for ambiguity, specifically finding:

The Commission objected to Rule .0601, Paragraphs (a)(4) (“full managerial attention”), (a)(5)
(“maintain professional relationships™), (a)(6) (“neat, business-like appearance” and “orderly,
business-like manner”), (a)(8) (“in which are maintained to operate”), (a)(12) (“business
consultation”), (a)(13) (“consultation to support operations”), and (a)(15) (“appropriate actions™),
because the indicated terms are unclear and ambiguous.

The Commission for the Blind responded to the objections to Rules .0203 and .0601 by submitting
rewritten rules for RRC review at its January 2019 meeting. In January, the RRC continued its
objections to both Rules. The objection letter, dated January 17, 2019, stated:

The Commission continued its objection to Rule .0601, Paragraphs (a)(8) (‘“business consultation™),
and (a)(9) (“consultation to support operations”), because the indicated terms are unclear and
ambiguous.

The Commission continued its objection to Rule .0203, Paragraph (d)(6), because it effectively
incorporates the ambiguous terms in Rule .0601 that are identified above.

The Commission for the Blind has responded to this objection with rewritten rules for 10A NCAC
63C .0203 and .0601. Staff believes that the two rules that are before you today rules are
responsive to the Commission’s September 2018 and January 2019 objections and that these rules
satisfied the objections. Specifically, the objections to the Rules that are before you today were
addressed as follows:

.0203:

September 2018 Objections

Agency Response in March 2019 Rule

Lack of statutory authority - Paragraph (d)(6), no
authority to require an operator to provide a copy of
his or her concealed weapons permit.

The agency removed this language from the
Rule

Ambiguity - Paragraphs (b) and (c) (“conventional
means”),

The agency removed this language from the
Rule in both places

Ambiguity - (d)(1) (“may be suspended or

terminated”)

The agency removed this language from the
Rule

Ambiguity - (d)(4) (“information”)

The language in the Rule as presented to the
RRC in September 2018 stated:

Ealsified falsified information pertaining to eligibility
requirements;

The agency moved this language to (b)(2),
and added clarifying language to state:

“

false information to the Division pertaining to
eligibility requirements set forth pursuant to Rule

.0202 of this Subchapter;”

Ambiguity -  (d)(11) and (d)(12) (“failing to

cooperate”)

The agency removed the language in both
places

Amanda J. Reeder
Commission Counsel




January 2019 Objections

Agency Response in March 2019 Rule

Ambiguity — Paragraph (d)(6), because it effectively
incorporates the ambiguous terms in Rule .0601 that are
identified above.

The agency addressed the ambiguous terms in
Rule .0601

.0601:

September 2018 Objections

Agency Response in March 2019 Rule

Ambiguity - (a)(4) (“full managerial attention”)

The agency removed this language from the Rule

Ambiguity - (a)(5) (“maintain professional relationships”)

The agency removed this language from the Rule

Ambiguity - (a)(6) (“neat, business-like appearance” and
“orderly, business-like manner”)

The agency removed this language from the Rule

Ambiguity - (a)(8) (“in which are maintained to operate™)

The language in the Rule as presented to the
RRC in September 2018 stated:

open a business account in which funds are maintained to
operate the Business Enterprises facility;

The agency removed this language from the
Rule.

The agency rewrote the sentence to state:
“open and maintain a business bank account for the
management of funds derived from the Business Enterprises

facility;”

Ambiguity - (a)(12) (“business consultation™)

The language in the Rule as presented to the
RRC in September 2018 stated:

provide all records for the assigned facility to the Division
upon request for the purpose of business [eensultation;]
consultation and for conducting audits and record keeping
[reviews] reviews, as required by this Subchapter:;

The agency removed this language from the
Rule.

The agency rewrote the sentence to state:
Provide records for the assigned facility to the Division
upon request for reviews as required by this Subchapter.
That may include cash sales deposit receipts, cash register
tapes, monthly bank and credit card statements, invoices and
receipts for purchases and expenses, card reader weekly
reports, and payroll records;

Ambiguity - (a)(13) (“consultation to support operations”)

The language in the Rule as presented to the
RRC in September 2018 stated:

be available for all appointments with the Division staff
members to allow inspection, advice, record [reviews|
reviews, and consultation to support operations, at the
convenience of both parties;

The agency removed this language from the
Rule.

The agency rewrote the sentence to state:
be available for all appointments with the Division staff
members, which will be scheduled at the convenience of

both parties;

Ambiguity- (a)(15) (“appropriate actions”)

The agency removed this language from the
Rule.
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January 2019 Objections

Agency Response in March 2019 Rule

Ambiguity - (a)(8) (“business consultation™)

The language in the Rule as presented to the
RRC in January 2019 stated:

provide [aH] records for the assigned facility to the
Division upon request for [the—purpese—ef] business
[eensultation;| consultation and for conducting audits and
record keeping [reviews;]| reviews as required by this
Subchapter; that may include vending cash sales deposit
receipts, cash register tapes, monthly bank and credit card
statements, invoices and receipts for purchases and
expenses, card reader weekly reports, and payroll records;

The agency removed this language from the
Rule.

The agency rewrote the sentence to state:
Provide records for the assigned facility to the Division
upon request for reviews as required by this Subchapter.
That may include cash sales deposit receipts, cash register
tapes, monthly bank and credit card statements, invoices
and receipts for purchases and expenses, card reader
weekly reports, and payroll records;

Ambiguity - (a)(9) (“consultation to support operations”)

The language in the Rule as presented to the
RRC in January 2019 stated:

be available for all appointments with the Division staff
members to allow inspection, [adviee;]_record [reviews]
reviews, and consultation to support operations, at the
convenience of both parties;

The agency removed this language from the
Rule.

The agency rewrote the sentence to state:
be available for all appointments with the Division staff
members, which will be scheduled at the convenience of

both parties;

Also, in response to a Commission suggestion at its January 2019 meeting, the agency has
inserted a citation to G.S. 111-27.1 and additional federal authority into both History Notes.

The agency believes that the changes made to these two rules following publication are “substantial
changes” as defined in G.S. 150B-21.2(g). Further, the agency has promised its regulated public
that it will republish these Rules prior to them becoming effective in the NC Administrative Code.

Staff is recommending approval of Rules 10A NCAC 63C .0203 and .0601 today as responsive to
the objections, as well as meeting the requirements of G.S. 150B-21.9(a) for suitability of inclusion

in the Code.

The anticipated timeline for Rules 10A NCAC 63C .0203, .0204, .0403, and .0601 is as follows:

1. The agency will republish all four rules in the NC Register for a 60-day comment period,
using the timelines and process set forth in G.S. 150B-21.2.
2. After the close of the comment period, the Commission for the Blind will adopt these

republished rules.

a. During the time period from today through Commission for the Blind adoption, this
matter will stay on the RRC agenda as a no action follow-up matter. This process

can take several months.

3. The adopted rules will be submitted to the RRC for review.

4. When Rules 63C .0203 and .0601 are submitted for RRC review, if the agency has not
made substantial changes to the language that is approved today for Rules 10A NCAC 63C
.0203 and .0601, staff will recommend that the RRC approve these rules for inclusion in the

Code.

Amanda J. Reeder
Commission Counsel




§ 107. Operation of vending facilities, 20 USCA § 107

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. 8107

§ 107. Operation of vending facilities

Currentness

(a) Authorization

For the purposes of providing blind persons with remunerative employment, enlarging the economic opportunities of the
blind, and stimulating the blind to greater efforts in striving to make themselves self-supporting, blind persons licensed under
the provisions of this chapter shall be authorized to operate vending facilities on any Federal property.

(b) Preferences regulations; justification for limitation on operation

In authorizing the operation of vending facilities on Federal property, priority shall be given to blind persons licensed by a
State agency as provided in this chapter; and the Secretary, through the Commissioner, shall, after consultation with the
Administrator of General Services and other heads of departments, agencies, or instrumentalities of the United States in
control of the maintenance, operation, and protection of Federal property, prescribe regulations designed to assure that--

(1) the priority under this subsection is given to such licensed blind persons (including assignment of vending machine
income pursuant to section 107d-3 of this title to achieve and protect such priority), and

(2) wherever feasible, one or more vending facilities are established on all Federal property to the extent that any such
facility or facilities would not adversely affect the interests of the United States.

Any limitation on the placement or operation of a vending facility based on a finding that such placement or operation would
adversely affect the interests of the United States shall be fully justified in writing to the Secretary, who shall determine
whether such limitation is justified. A determination made by the Secretary pursuant to this provision shall be binding on any
department, agency, or instrumentality of the United States affected by such determination. The Secretary shall publish such
determination, along with supporting documentation, in the Federal Register.

CREDIT(S)



§ 107. Operation of vending facilities, 20 USCA § 107

(June 20, 1936, c. 638, § 1, 49 Stat. 1559; Aug. 3, 1954, c. 655, § 4(a), 68 Stat. 663; Pub. L. 93-516, Title II, § 202, Dec. 7,
1974, 88 Stat. 1623; Pub. L. 93-651, Title II, § 202, Nov. 21, 1974, 89 Stat. 2-8.)

Notes of Decisions (32)

20 U.S.C.A. § 107,20 USCA § 107
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document




§ 107a. Federal and State responsibilities, 20 USCA § 107a

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107a
8 107a. Federal and State responsibilities

Effective: August 7, 1998

Currentness

(a) Functions of Secretary; surveys; designation of State licensing agencies; qualifications for license; evaluation of
programs

The Secretary of Education shall--

(1) Insure that the Rehabilitation Services Administration is the principal agency for carrying out this chapter; and the
Commissioner shall, within one hundred and eighty days after enactment of the Randolph-Sheppard Act Amendments of
1974, establish requirements for the uniform application of this chapter by each State agency designated under paragraph
(5) of this subsection, including appropriate accounting procedures, policies on the selection and establishment of new
vending facilities, distribution of income to blind vendors, and the use and control of set-aside funds under section 107b(3)
of this title;

(2) Through the Commissioner, make annual surveys of concession vending opportunities for blind persons on Federal and
other property in the United States, particularly with respect to Federal property under the control of the General Services
Administration, the Department of Defense, and the United States Postal Service;

(3) Make surveys throughout the United States of industries with a view to obtaining information that will assist blind
persons to obtain employment;

(4) Make available to the public, and especially to persons and organizations engaged in work for the blind, information
obtained as a result of such surveys;

(5) Designate as provided in section 107b of this title the State agency for the blind in each State, or, in any State in which
there is no such agency, some other public agency to issue licenses to blind persons who are citizens of the United States
for the operating of vending facilities on Federal and other property in such State for the vending of newspapers,
periodicals, confections, tobacco products, foods, beverages, and other articles or services dispensed automatically or
manually and prepared on or off the premises in accordance with all applicable health laws, as determined by the State
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licensing agency, and including the vending or exchange of chances for any lottery authorized by State law and conducted
by an agency of a State; and

(6) Through the Commission,' (A) conduct periodic evaluations of the program authorized by this chapter, including
upward mobility and other training required by section 107d-4 of this title, and (B) take such other steps, including the
issuance of such rules and regulations, as may be necessary or desirable in carrying out the provisions of this chapter.

(b) Duty of State licensing agencies to prefer blind

The State licensing agency shall, in issuing each such license for the operation of a vending facility, give preference to blind
persons who are in need of employment. Each such license shall be issued for an indefinite period but may be terminated by
the State licensing agency if it is satisfied that the facility is not being operated in accordance with the rules and regulations
prescribed by such licensing agency. Such licenses shall be issued only to applicants who are blind within the meaning of
section 107¢ of this title.

(c) Selection of location and type of facility

The State licensing agency designated by the Secretary is authorized, with the approval of the head of the department or
agency in control of the maintenance, operation, and protection of the Federal property on which the facility is to be located
but subject to regulations prescribed pursuant to section 107 of this title, to select a location for such facility and the type of
facility to be provided.

(d) Buildings occupied by United States departments, agencies, and instrumentalities required to provide sites for
facilities; exceptions

(1) After January 1, 1975, no department, agency, or instrumentality of the United States shall undertake to acquire by
ownership, rent, lease, or to otherwise occupy, in whole or in part, any building unless, after consultation with the head of
such department, agency, or instrumentality and the State licensing agency, it is determined by the Secretary that (A) such
building includes a satisfactory site or sites for the location and operation of a vending facility by a blind person, or (B) if a
building is to be constructed, substantially altered, or renovated, or in the case of a building that is already occupied on such
date by such department, agency, or instrumentality, is to be substantially altered or renovated for use by such department,
agency, or instrumentality, the design for such construction, substantial alteration, or renovation includes a satisfactory site or
sites for the location and operation of a vending facility by a blind person. Each such department, agency, or instrumentality
shall provide notice to the appropriate State licensing agency of its plans for occupation, acquisition, renovation, or relocation
of a building adequate to permit such State agency to determine whether such building includes a satisfactory site or sites for
a vending facility.

(2) The provisions of paragraph (1) shall not apply (A) when the Secretary and the State licensing agency determine that the
number of people using the property is or will be insufficient to support a vending facility, or (B) to any privately owned
building, any part of which is leased by any department, agency, or instrumentality of the United States and in which, (i)
prior to the execution of such lease, the lessor or any of his tenants had in operation a restaurant or other food facility in a part
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of the building not included in such lease, and (ii) the operation of such a vending facility by a blind person would be in
proximate and substantial direct competition with such restaurant or other food facility except that each such department,
agency, and instrumentality shall make every effort to lease property in privately owned buildings capable of accommodating
a vending facility.

(3) For the purposes of this subsection, the term “satisfactory site” means an area determined by the Secretary to have
sufficient space, electrical and plumbing outlets, and such other facilities as the Secretary may by regulation prescribe, for the
location and operation of a vending facility by a blind person.

(e) State licensing agency in States having vocational rehabilitation plans

In any State having an approved plan for vocational rehabilitation pursuant to the Vocational Rehabilitation Act or the
Rehabilitation Act of 1973, the State licensing agency designated under paragraph (5) of subsection (a) of this section shall
be the State agency designated under section 101(a)(2)(A) of such Rehabilitation Act of 1973 [29 U.S.C.A. § 721(a)(2)(A)].

CREDIT(S)

(June 20, 1936, c. 638, § 2, 49 Stat. 1559; 1939 Reorg. Plan No. I, §§ 201, 204, eff. July 1, 1939, 4 F.R. 2728, 53 Stat. 1424;
1946 Reorg. Plan No. 2, § 6, eff. July 16, 1946, 11 F.R. 7873, 60 Stat. 1095; 1953 Reorg. Plan No. 1, §§ 5, 8, eff. Apr. 11,
1953, 18 F.R. 2053, 67 Stat. 631; Aug. 3, 1954, c. 655, § 4(b) to (d), 68 Stat. 663; Pub.L. 93-516, Title II, § 203, Dec. 7,
1974, 88 Stat. 1623; Pub.L. 93-651, Title IL, § 203, Nov. 21, 1974, 89 Stat. 2-8; Pub.L. 96-88, Title III, § 301(a)(4)(B), Title
V, § 507, Oct. 17, 1979, 93 Stat. 678, 692; Pub.L. 104-66, Title I, § 1041(i), Dec. 21, 1995, 109 Stat. 715; Pub.L. 105-220,
Title IV, § 414(a), Aug. 7, 1998, 112 Stat. 1241.)

MEMORANDA OF PRESIDENT

PRESIDENTIAL MEMORANDUM

<Jan. 20,2012, 77 F.R. 3917>

Federal Support for the Randolph-Sheppard Vending Facility Program

Memorandum for the Heads of Executive Departments and Agencies

Thousands of Americans who are blind have embraced the entrepreneurial spirit that helps define our Nation as a land of
opportunity. Through the Federal Randolph-Sheppard Vending Facility Program administered by the Department of
Education, talented and creative individuals who are blind have acquired the management training and business skills
necessary to realize the American dream--a lifetime of economic opportunity, independence, and self-sufficiency for
themselves and their families.

For 75 years, blind business managers have successfully operated food services and commercial ventures at Federal, State,
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and private buildings and locations nationwide. We honor and celebrate this program’s historic achievements. We also trust
that the Randolph-Sheppard Program will continue to be a leading model for providing high-quality entrepreneurial
opportunities for blind individuals. From a simple snack shop, to tourist services at the Hoover Dam, to full food-services
operations at military installations, blind entrepreneurs have provided exceptional customer service to Federal and State
employees, the Armed Forces, and the general public. With proven ability, they have challenged preconceived notions about
disability.

The Randolph-Sheppard Act (20 U.S.C. 107 et seq.) created the Vending Facility Program requiring qualified blind
individuals be given a priority to operate vending facilities on Federal properties. This program is responsible today for
providing entrepreneurial opportunities for over 2,500 individuals who are blind. In turn, these business managers have hired
thousands of workers, many of whom are individuals with disabilities. Every American, including persons with disabilities,
deserves the opportunity to succeed without limits, earn equal pay for equal jobs, and aspire to full-time, career-oriented
employment.

Continued support and cooperation are needed from executive departments, agencies, and offices (agencies) to extend the
Randolph-Sheppard priority to qualified blind managers through the State licensing agencies that implement the program.
Therefore, I direct all agencies that have property management responsibilities to ensure that agency officials, when pursuing
the establishment and operation of vending facilities (including cafeterias and military dining facilities) as defined in 20
U.S.C. 107e, issue permits and contracts in compliance with the Randolph-Sheppard Program and consistent with existing
regulations and law. I further direct the Secretary of Education, through the Commissioner of the Rehabilitation Services
Administration, to submit a report to the President on agencies’ implementation of the Randolph-Sheppard Program not later
than 1 year from the date of this memorandum.

This memorandum is not intended to, and does not, create any right or benefit, substantive or procedural, enforceable at law
or in equity by any party against the United States, its departments, agencies, or entities, its officers, employees, or agents, or
any other person.

The Secretary of Education is hereby authorized and directed to publish this memorandum in the Federal Register.

BARACK OBAMA

Notes of Decisions (2)

Footnotes

1
So in original. Probably should be “Commissioner”.

20 U.S.C.A. § 107a, 20 USCA § 107a
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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§ 107b. Application for designation as State licensing agency;..., 20 USCA § 107b

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A.8107b

8 107b. Application for designation as State licensing agency; cooperation with Secretary; furnishing initial
stock

Currentness

A State agency for the blind or other State agency desiring to be designated as the licensing agency shall, with the approval
of the chief executive of the State, make application to the Secretary and agree--

(1) to cooperate with the Secretary in carrying out the purpose of this chapter;

(2) to provide for each licensed blind person such vending facility equipment, and adequate initial stock of suitable articles
to be vended therefrom, as may be necessary: Provided, however, That such equipment and stock may be owned by the
licensing agency for use of the blind, or by the blind individual to whom the license is issued: And provided further, That if
ownership of such equipment is vested in the blind licensee, (A) the State licensing agency shall retain a first option to
repurchase such equipment and (B) in the event such individual dies or for any other reason ceases to be a licensee or
transfers to another vending facility, ownership of such equipment shall become vested in the State licensing agency (for
transfer to a successor licensee) subject to an obligation on the part of the State licensing agency to pay to such individual
(or to his estate) the fair value of his interest therein as later determined in accordance with regulations of the State
licensing agency and after opportunity for a fair hearing;

(3) that if any funds are set aside, or caused to be set aside, from the net proceeds of the operation of the vending facilities
such funds shall be set aside, or caused to be set aside, only to the extent necessary for and may be used only for the
purposes of (A) maintenance and replacement of equipment; (B) the purchase of new equipment; (C) management
services; (D) assuring a fair minimum return to operators of vending facilities; and (E) retirement or pension funds, health
insurance contributions, and provision for paid sick leave and vacation time, if it is determined by a majority vote of blind
licensees licensed by such State agency, after such agency provides to each such licensee full information on all matters
relevant to such proposed program, that funds under this paragraph shall be set aside for such purposes: Provided,
however, That in no event shall the amount of such funds to be set aside from the net proceeds of any vending facility
exceed a reasonable amount which shall be determined by the Secretary;

(4) to make such reports in such form and containing such information as the Secretary may from time to time require and
to comply with such provisions as he may from time to time find necessary to assure the correctness and verification of
such reports;

11
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(5) to issue such regulations, consistent with the provisions of this chapter, as may be necessary for the operation of this
program;

(6) to provide to any blind licensee dissatisfied with any action arising from the operation or administration of the vending
facility program an opportunity for a fair hearing, and to agree to submit the grievances of any blind licensee not otherwise
resolved by such hearing to arbitration as provided in section 107d-1 of this title.

CREDIT(S)

(June 20, 1936, c. 638, § 3, 49 Stat. 1560; 1946 Reorg. Plan No. 2, § 6, eff. July 16, 1946, 11 F.R 7873, 60 Stat. 1095; 1953
Reorg. Plan No. 1, §§ 5, 8, eff. Apr. 11, 1953, 18 F.R. 2053, 67 Stat. 631; Aug. 3, 1954, c. 655, § 4(e), 68 Stat. 664; Pub. L.
93-516, Title II, § 204, Dec. 7, 1974, 88 Stat. 1625; Pub. L. 93-651, Title II, § 204, Nov. 21, 1974, 89 Stat. 2-10.)

Notes of Decisions (7)

20 U.S.C.A. § 107b, 20 USCA § 107b
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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§ 107b-1. Access to information with State licensing agencies;..., 20 USCA § 107b-1

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107b-1

8 107b-1. Access to information with State licensing agencies; election and responsibilities of Committee of
Blind Vendors

In addition to other requirements imposed in this title and in this chapter upon State licensing agencies, such agencies shall--

(1) provide to each blind licensee access to all relevant financial data, including quarterly and annual financial reports, on
the operation of the State vending facility program;

(2) conduct the biennial election of a Committee of Blind Vendors who shall be fully representative of all blind licensees
in the State program,' and

(3) insure that such committee’s responsibilities include (A) participation, with the State agency, in major administrative
decisions and policy and program development, (B) receiving grievances of blind licensees and serving as advocates for
such licensees, (C) participation, with the State agency, in the development and administration of a transfer and promotion
system for blind licensees, (D) participation, with the State agency, in developing training and retraining programs, and (E)
sponsorship, with the assistance of the State agency, of meetings and instructional conferences for blind licensees.

CREDIT(S)

(Pub. L. 93-516, Title IL, § 209, Dec. 7, 1974, 88 Stat. 1630; Pub. L. 93-651, Title IL, § 209, Nov. 21, 1974, 89 Stat. 2-15.)

Notes of Decisions (2)

Footnotes

1
So in original. The comma probably should be a semicolon.

20 U.S.C.A. § 107b-1, 20 USCA § 107b-1
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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KeyCite Red Flag - Severe Negative Treatment
KeyCite Red Flag Negative Treatment§ 107b-2. Omitted

United States Code Annotated
I
[Title 20. Education
|Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107b-2

§ 107b-2. Omitted

Currentness

20 U.S.C.A. § 107b-2, 20 USCA § 107b-2
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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§ 107b-3. Audit of nonappropriated fund activities, 20 USCA § 107b-3

[United States Code Annotated
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107b-3

§ 107b-3. Audit of nonappropriated fund activities

Currentness

The Comptroller General is authorized to conduct regular and periodic audits of all nonappropriated fund activities which
receive income from vending machines on Federal property, under such rules and regulations as he may prescribe. In the
conduct of such audits he and his duly authorized representatives shall have access to any relevant books, documents, papers,
accounts, and records of such activities as he deems necessary.

CREDIT(S)

(Pub. L. 93-516, Title IL, § 211, Dec. 7, 1974, 88 Stat. 1630; Pub. L. 93-651, Title I, § 211, Nov. 21, 1974, 89 Stat. 2-15.)

20 U.S.C.A. § 107b-3, 20 USCA § 107b-3
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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g KeyCite Red Flag - Severe Negative Treatment
KeyCite Red Flag Negative Treatment§ 107c. Repealed. Pub.L. 93-516, Title II, § 205, Dec. 7, 1974, 88 Stat. 1626

[United States Code Annotated
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. 8107c

§ 107c. Repealed. Pub.L. 93-516, Title 11, § 205, Dec. 7, 1974, 88 Stat. 1626

Currentness

20 U.S.C.A. § 107¢c, 20 USCA § 107¢c
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A. 8107d

§ 107d. Expenditures

Currentness

(a) Personal services, rent, printing, etc.

The Secretary is authorized to make such expenditures out of any money appropriated therefor (including expenditures for
personal services and rent at the seat of government and elsewhere, books of reference and periodicals, for printing and
binding, and for traveling expenses) as he may deem necessary to carry out the provisions of this chapter.

(b) Preference to blind persons in employment

The Secretary shall, in employing such additional personnel as may be necessary, give preference to blind persons who are
capable of discharging the required duties.

CREDIT(S)

(June 20, 1936, c. 638, § 4, formerly § 5, 49 Stat. 1560; 1946 Reorg. Plan No. 2, § 6, eff. July 16, 1946, 11 F.R. 7873, 60
Stat. 1095; 1953 Reorg. Plan No. 1, §§ 5, 8, eff. Apr. 11, 1953, 18 F.R. 2053, 67 Stat. 631; renumbered § 4 and amended Pub.
L. 93-516, Title II, §§ 206, 208(d), Dec. 7, 1974, 88 Stat. 1626, 1629; Pub. L. 93-651, Title II, §§ 206, 208(d), Nov. 21, 1974,
89 Stat. 2-11, 2-14.)

Notes of Decisions (1)

20 U.S.C.A. § 107d,20 USCA § 107d
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107d-1

§ 107d-1. Grievances of blind licensees

(a) Hearing and arbitration

Any blind licensee who is dissatisfied with any action arising from the operation or administration of the vending facility
program may submit to a State licensing agency a request for a full evidentiary hearing, which shall be provided by such
agency in accordance with section 107b(6) of this title. If such blind licensee is dissatisfied with any action taken or decision
rendered as a result of such hearing, he may file a complaint with the Secretary who shall convene a panel to arbitrate the
dispute pursuant to section 107d-2 of this title, and the decision of such panel shall be final and binding on the parties except
as otherwise provided in this chapter.

(b) Noncompliance by Federal departments and agencies; complaints by State licensing agencies; arbitration

Whenever any State licensing agency determines that any department, agency, or instrumentality of the United States that has
control of the maintenance, operation, and protection of Federal property is failing to comply with the provisions of this
chapter or any regulations issued thereunder (including a limitation on the placement or operation of a vending facility as
described in section 107(b) of this title and the Secretary’s determination thereon) such licensing agency may file a complaint
with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 107d-2 of this title, and the decision
of such panel shall be final and binding on the parties except as otherwise provided in this chapter.

CREDIT(S)

(June 20, 1936, c. 638, § 5, as added Pub. L. 93-516, Title 11, § 206, Dec. 7, 1974, 88 Stat. 1626; Pub. L. 93-651, Title 11, §
206, Nov. 21, 1974, 89 Stat. 2-11.)

Notes of Decisions (24)

20 U.S.C.A. § 107d-1, 20 USCA § 107d-1

Current through P.L. 115-281. Also includes P.L.
115-283 to 115-333, and 115-335 to 115-338. Title
26 current through P.L. 115-442.
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§ 107d-2. Arbitration, 20 USCA § 107d-2

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A. 8107d-2

§107d-2. Arbitration

Currentness

(a) Notice and hearing

Upon receipt of a complaint filed under section 107d-1 of this title, the Secretary shall convene an ad hoc arbitration panel as
provided in subsection (b). Such panel shall, in accordance with the provisions of subchapter II of chapter 5 of Title 5, give
notice, conduct a hearing, and render its decision which shall be subject to appeal and review as a final agency action for
purposes of chapter 7 of such Title 5.

(b) Composition of panel; designation of chairman; termination of violations

(1) The arbitration panel convened by the Secretary to hear grievances of blind licensees shall be composed of three members
appointed as follows:

(A) one individual designated by the State licensing agency;

(B) one individual designated by the blind licensee; and

(O) one individual, not employed by the State licensing agency or, where appropriate, its parent agency, who shall serve as
chairman, jointly designated by the members appointed under subparagraphs (A) and (B).

If any party fails to designate a member under subparagraph (1)(A), (B), or (C), the Secretary shall designate such member on
behalf of such party.

(2) The arbitration panel convened by the Secretary to hear complaints filed by a State licensing agency shall be composed of
three members appointed as follows:
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(A) one individual, designated by the State licensing agency;

(B) one individual, designated by the head of the Federal department, agency, or instrumentality controlling the Federal
property over which the dispute arose; and

(C) one individual, not employed by the Federal department, agency, or instrumentality controlling the Federal property
over which the dispute arose, who shall serve as chairman, jointly designated by the members appointed under
subparagraphs (A) and (B).

If any party fails to designate a member under subparagraph (2)(A), (B), or (C), the Secretary shall designate such member on
behalf of such party. If the panel appointed pursuant to paragraph (2) finds that the acts or practices of any such department,
agency, or instrumentality are in violation of this chapter, or any regulation issued thereunder, the head of any such
department, agency, or instrumentality shall cause such acts or practices to be terminated promptly and shall take such other
action as may be necessary to carry out the decision of the panel.

(c) Publication of decisions in Federal Register

The decisions of a panel convened by the Secretary pursuant to this section shall be matters of public record and shall be
published in the Federal Register.

(d) Payment of costs by the Secretary

The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and
expenses he shall publish in the Federal Register.

CREDIT(S)

(June 20, 1936, c. 638, § 6, as added Pub. L. 93-516, Title II, § 206, Dec. 7, 1974, 88 Stat. 1626; Pub. L. 93-651, Title II, §
206, Nov. 21, 1974, 89 Stat. 2-11.)

Notes of Decisions (32)

20 U.S.C.A. § 107d-2, 20 USCA § 107d-2
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Documen
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§ 107d-3. Vending machine income, 20 USCA § 107d-3

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A. 8107d-3

§ 107d-3. Vending machine income

(a) Accrual to blind licensee and alternatively to State agency; ceiling on amount for individual licensee

In accordance with the provisions of subsection (b) of this section, vending machine income obtained from the operation of
vending machines on Federal property shall accrue (1) to the blind licensee operating a vending facility on such property, or
(2) in the event there is no blind licensee operating such facility on such property, to the State agency in whose State the
Federal property is located, for the uses designated in subsection (c) of this section, except that with respect to income which
accrues under clause (1) of this subsection, the Commissioner may prescribe regulations imposing a ceiling on income from
such vending machines for an individual blind licensee. In the event such a ceiling is imposed, no blind licensee shall receive
less vending machine income under such ceiling than he was receiving on January 1, 1974. No limitation shall be imposed on
income from vending machines, combined to create a vending facility, which are maintained, serviced, or operated by a blind
licensee. Any amounts received by a blind licensee that are in excess of the amount permitted to accrue to him under any
ceiling imposed by the Commissioner shall be disbursed to the appropriate State agency under clause (2) of this subsection
and shall be used by such agency in accordance with subsection (c) of this section.

(b) Direct competition between vending machine and vending facility; proportion of accrued income from such
vending machines for individual licensee

(1) After January 1, 1975, 100 per centum of all vending machine income from vending machines on Federal property which
are in direct competition with a blind vending facility shall accrue as specified in subsection (a) of this section. “Direct
competition” as used in this section means the existence of any vending machines or facilities operated on the same premises
as a blind vending facility except that vending machines or facilities operated in areas serving employees the majority of
whom normally do not have direct access to the blind vending facility shall not be considered in direct competition with the
blind vending facility. After January 1, 1975, 50 per centum of all vending machine income from vending machines on
Federal property which are not in direct competition with a blind vending facility shall accrue as specified in subsection (a) of
this section, except that with respect to Federal property at which at least 50 per centum of the total hours worked on the
premises occurs during periods other than normal working hours, 30 per centum of such income shall so accrue.

(2) The head of each department, agency, and instrumentality of the United States shall insure compliance with this section
with respect to buildings, installations, and facilities under his control, and shall be responsible for collection of, and
accounting for, such vending machine income.

(c) Disposal of accrued vending machine income by State licensing agency
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§ 107d-3. Vending machine income, 20 USCA § 107d-3

All vending machine income which accrues to a State licensing agency pursuant to subsection (a) of this section shall be used
to establish retirement or pension plans, for health insurance contributions, and for provision of paid sick leave and vacation
time for blind licensees in such State, subject to a vote of blind licensees as provided under section 107b(3)(E) of this title.
Any vending machine income remaining after application of the first sentence of this subsection shall be used for the
purposes specified in sections 107b(3)(A), (B), (C), and (D) of this title, and any assessment charged to blind licensees by a
State licensing agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income.

(d) Income from vending machines in certain locations excepted

Subsections (a) and (b) (1) of this section shall not apply to income from vending machines within retail sales outlets under
the control of exchange or ships’ stores systems authorized by Title 10, or to income from vending machines operated by the
Veterans Canteen Service, or to income from vending machines not in direct competition with a blind vending facility at
individual locations, installations, or facilities on Federal property the total of which at such individual locations,
installations, or facilities does not exceed $3,000 annually.

(e) Regulations establishing priority for operation of cafeterias

The Secretary, through the Commissioner, shall prescribe regulations to establish a priority for the operation of cafeterias on
Federal property by blind licensees when he determines, on an individual basis and after consultation with the head of the
appropriate installation, that such operation can be provided at a reasonable cost with food of a high quality comparable to
that currently provided to employees, whether by contract or otherwise.

(f) Existing arrangements more favorable to blind licensees unaffected

This section shall not operate to preclude preexisting or future arrangements, or regulations of departments, agencies, or
instrumentalities of the United States, under which blind licensees (1) receive a greater percentage or amount of vending
machine income than that specified in subsection (b)(1) of this section, or (2) receive vending machine income from
individual locations, installations, or facilities on Federal property the total of which at such individual locations,
installations, or facilities does not exceed $3,000 annually.

(g) Regulations for compliance

The Secretary shall take such action and promulgate such regulations as he deems necessary to assure compliance with this
section.

CREDIT(S)

(June 20, 1936, c. 638, § 7, as added Pub. L. 93-516, Title 11, § 206, Dec. 7, 1974, 88 Stat. 1627; Pub. L. 93-651, Title II, §
206, Nov. 21, 1974, 89 Stat. 2-12.)
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Notes of Decisions (7)

20 U.S.C.A. § 107d-3, 20 USCA § 107d-3
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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§ 107d-4. Training programs for maximum vocational potential..., 20 USCA § 107d-4

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A. §107d-4

§ 107d-4. Training programs for maximum vocational potential for blind

Currentness

The Commissioner shall insure, through promulgation of appropriate regulations, that uniform and effective training
programs, including on-the-job training, are provided for blind individuals, through services under the Rehabilitation Act of
1973. He shall further insure that State agencies provide programs for upward mobility (including further education and
additional training or retraining for improved work opportunities) for all trainees under this chapter, and that follow-along
services are provided to such trainees to assure that their maximum vocational potential is achieved.

CREDIT(S)

(June 20, 1936, c. 638, § 8, as added Pub.L. 93-516, Title 11, § 206, Dec. 7, 1974, 88 Stat. 1628; Pub.L. 93-651, Title 11, §
206, Nov. 21, 1974, 89 Stat. 2-13.)

20 U.S.C.A. § 107d-4, 20 USCA § 107d-4
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.

115-442.

End of Document
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United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. 8107e

§ 107e. Definitions

Currentness

As used in this chapter--

(1) “blind person” means a person whose central visual acuity does not exceed 20/200 in the better eye with correcting
lenses or whose visual acuity, if better than 20/200, is accompanied by a limit to the field of vision in the better eye to such
a degree that its widest diameter subtends an angle of no greater than twenty degrees. In determining whether an individual
is blind, there shall be an examination by a physician skilled in diseases of the eye, or by an optometrist, whichever the
individual shall select;

(2) “Commissioner” means the Commissioner of the Rehabilitation Services Administration;

(3) “Federal property” means any building, land, or other real property owned, leased, or occupied by any department,
agency, or instrumentality of the United States (including the Department of Defense and the United States Postal Service),
or any other instrumentality wholly owned by the United States, or by any department or agency of the District of
Columbia or any territory or possession of the United States;

(4) “Secretary” means the Secretary of Education;

(5) “State” means a State, territory, possession, Puerto Rico, or the District of Columbia;

(6) “United States” includes the several States, territories, and possessions of the United States, Puerto Rico, and the
District of Columbia;

(7) “vending facility” means automatic vending machines, cafeterias, snack bars, cart services, shelters, counters, and such
other appropriate auxiliary equipment as the Secretary may by regulation prescribe as being necessary for the sale of the
articles or services described in section 107a(a)(5) of this title and which may be operated by blind licensees; and
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(8) “vending machine income” means receipts (other than those of a blind licensee) from vending machine operations on
Federal property, after cost of goods sold (including reasonable service and maintenance costs), where the machines are
operated, serviced, or maintained by, or with the approval of, a department, agency, or instrumentality of the United States,
or commissions paid (other than to a blind licensee) by a commercial vending concern which operates, services, and
maintains vending machines on Federal property for, or with the approval of, a department, agency, or instrumentality of
the United States.

CREDIT(S)

(June 20, 1936, c. 638, § 9, formerly § 6, 49 Stat. 1560; Aug. 3, 1954, c. 655, § 4(f), 68 Stat. 664; renumbered § 9 and
amended Pub.L. 93-516, Title II, §§ 206, 207, Dec. 7, 1974, 88 Stat. 1626, 1628; Pub.L. 93-651, Title II, §§ 206, 207, Nov.
21, 1974, 89 Stat. 2-11, 2-13; Pub.L. 96-88, Title III, § 301(a)(4)(B), Title V, § 507, Oct. 17, 1979, 93 Stat. 678, 692.)

Notes of Decisions (1)

20 U.S.C.A. § 107e, 20 USCA § 107¢
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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KeyCite Red Flag - Severe Negative Treatment
KeyCite Red Flag Negative Treatment§ 107e-1. Repealed. Pub.L.93-516, Title II, § 205, Dec. 7, 1974, 88 Stat. 1626

United States Code Annotated
I
[Title 20. Education
|Chapter 6A. Vending Facilities for Blind in Federal Buildings

20 U.S.C.A. §107e-1

8§ 107e-1. Repealed. Pub.L. 93-516, Title 11, § 205, Dec. 7, 1974, 88 Stat. 1626

Currentness

20 U.S.C.A. § 107¢e-1,20 USCA § 107e-1
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.

115-442.

End of Document
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§ 107f. Authorization of appropriations, 20 USCA § 107f

United States Code Annotated
I
[Title 20. Education
[Chapter 6A. Vending Facilities for Blind in Federal Buildings

20U.S.C.A. 8 107f

§ 107f. Authorization of appropriations

Currentness

There is authorized to be appropriated such sums as may be necessary for carrying out the provisions of this chapter.

CREDIT(S)

(June 20, 1936, c. 638, § 10, formerly § 7, 49 Stat. 1560; renumbered § 8, Aug. 3, 1954, c. 655, § 4(g), 68 Stat. 664;
renumbered § 10, Pub. L. 93-516, Title II, § 206, Dec. 7, 1974, 88 Stat. 1626; Pub. L. 93-651, Title II, § 206, Nov. 21, 1974,
89 Stat. 2-11.)

20 U.S.C.A. § 1071, 20 USCA § 107f
Current through P.L. 115-281. Also includes P.L. 115-283 to 115-333, and 115-335 to 115-338. Title 26 current through P.L.
115-442.

End of Document
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§ 395.2 Application for designation as a State licensing agency;..., 34 C.F.R. § 395.2

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.2

§ 395.2 Application for designation as a State licensing agency; general.

Currentness

(a) An application for designation as a State licensing agency may be submitted only by the State vocational rehabilitation
agency providing vocational rehabilitation services to the blind under an approved State plan for vocational rehabilitation
services under part 1361 of this chapter.

(b) Such application shall be:

(1) Submitted in writing to the Secretary;

(2) Approved by the chief executive of the State; and

(3) Transmitted over the signature of the administrator of the State agency making application.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.3 Application for designation as State licensing agency; content., 34 C.F.R. § 395.3

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.3

§ 395.3 Application for designation as State licensing agency; content.

Currentness

(a) An application for designation as a State licensing agency under § 395.2 shall indicate:

(1) The State licensing agency’s legal authority to administer the program, including its authority to promulgate rules
and regulations to govern the program;

(2) The State licensing agency’s organization for carrying out the program, including a description of the methods for
coordinating the State’s vending facility program and the State’s vocational rehabilitation program, with special
reference to the provision of such post-employment services necessary to assure that the maximum vocational potential
of each blind vendor is achieved;

(3) The policies and standards to be employed in the selection of suitable locations for vending facilities;

(4) The methods to be used to ensure the continuing and active participation of the State Committee of Blind Vendors in
matters affecting policy and program development and administration.

(5) The policies to be followed in making suitable vending facility equipment and adequate initial stock available to a
vendor;

(6) The sources of funds for the administration of the program;

(7) The policies and standards governing the relationship of the State licensing agency to the vendors, including their
selection, duties, supervision, transfer, promotion, financial participation, rights to a full evidentiary hearing concerning

30



§ 395.3 Application for designation as State licensing agency; content., 34 C.F.R. § 395.3

a State licensing agency action, and, where necessary, rights for the submittal of complaints to an arbitration panel,

(8) The methods to be followed in providing suitable training, including on-the-job training and, where appropriate,
upward mobility training, to blind vendors;

(9) The arrangements made or contemplated, if any, for the utilization of the services of any nominee under § 395.15;
the agreements therefor and the services to be provided; the procedures for the supervision and control of the services
provided by such nominee and the methods used in evaluating services received, the basis for remuneration, and the
fiscal controls and accounting procedures;

(10) The arrangements made or contemplated, if any, for the vesting in accordance with the laws of the State, of the
right, title to, and interest in vending facility equipment or stock (including vending machines), used in the program, in a
nominee to hold such right, title to, and interest for program purposes; and

(11) The assurances of the State licensing agency that it will:

(i) Cooperate with the Secretary in applying the requirements of the Act in a uniform manner;

(i1) Take effective action, including the termination of licenses, to carry out full responsibility for the supervision and
management of each vending facility in its program in accordance with its established rules and regulations, this part,
and the terms and conditions governing the permit;

(iii) Submit promptly to the Secretary for approval a description of any changes in the legal authority of the State
licensing agency, its rules and regulations, blind vendor agreements, schedules for the setting aside of funds, contractual
arrangements for the furnishing of services by a nominee, arrangements for carrying general liability and product
liability insurance, and any other matters which form a part of the application;

(iv) If it intends to set aside, or cause to be set aside, funds from the net proceeds of the operation of vending facilities,
obtain a prior determination by the Secretary that the amount of such funds to be set aside is reasonable;

(v) Establish policies against discrimination of any blind vendor on the basis of sex, age, physical or mental impairment,
creed, color, national origin, or political affiliation;

(vi) Furnish each vendor a copy of its rules and regulations and a description of the arrangements for providing services,
and take adequate steps to assure that each vendor understands the provisions of the permit and any agreement under
which he operates, as evidenced by his signed statements:
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(vil) Submit to an arbitration panel those grievances of any vendor unresolved after a full evidentiary hearing;

(viii) Adopt accounting procedures and maintain financial records in a manner necessary to provide for each vending
facility and for the State’s vending facility program a classification of financial transactions in such detail as is sufficient
to enable evaluation of performance; and

(ix) Maintain records and make reports in such form and containing such information as the Secretary may require,
make such records available for audit purposes, and comply with such provisions as the Secretary may find necessary to
assure the correctness and verification of such reports.

(b) An application submitted under § 395.2 shall be accompanied by a copy of State rules and regulations affecting the
administration and operation of the State’s vending facility program.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.4 State rules and regulations., 34 C.F.R. § 395.4

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34C.F.R.§395.4

8§ 395.4 State rules and regulations.

Currentness

(a) The State licensing agency shall promulgate rules and regulations which have been approved by the Secretary and which
shall be adequate to assure the effective conduct of the State’s vending facility program (including State licensing agency
procedures covering the conduct of full evidentiary hearings) and the operation of each vending facility in accordance with
this part and with the requirements and conditions of each department, agency, and instrumentality in control of the
maintenance, operation, and protection of Federal property, including the conditions contained in permits, as well as in all
applicable Federal and State laws, local ordinances and regulations.

(b) Such rules and regulations and amendments thereto shall be filed or published in accordance with State law.

(¢) Such rules and regulations shall include provisions adequate to insure that the right, title to, and interest in each vending
facility used in the program and the stock will be vested in accordance with the laws of the State in only the following:

(1) The State licensing agency; or

(2) Its nominee, subject to the conditions specified in § 395.15(b); or

(3) The vendor, in accordance with State determination.

(d) Notwithstanding the provisions of paragraph (c) of this section, any right, title to, or interest which existed on June 30,
1955, in stock may continue so long as:
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(1) The interest is in the stock of a facility established under the program prior to July 1, 1955, and

(2) The vendor was licensed in the program (whether or not for the operation of the vending facility in question) prior to
July 1, 1955.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (4)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.5 Approval of application for designation as State licensing..., 34 C.F.R. § 395.5

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§3955

8§ 395.5 Approval of application for designation as State licensing agency.
Currentness
When the Secretary determines that an application submitted by a State vocational rehabilitation agency under § 395.2, and
the accompanying rules and regulations indicate a plan of program operations which will stimulate and enlarge the economic

opportunities for the blind, and which will meet all other requirements of this part, he shall approve the application and shall
designate the applying State vocational rehabilitation agency as the State licensing agency.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.6 Vendor ownership of vending facilities., 34 C.F.R. § 395.6

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.6

8§ 395.6 Vendor ownership of vending facilities.

Currentness

(a) If a State licensing agency determines under § 395.4(c) that the right, title to, and interest in a vending facility may be
vested in the blind vendor, the State licensing agency shall enter into a written agreement with each vendor who is to have
such ownership. Such agreement shall contain in full the terms and conditions governing such ownership in accordance with
criteria in the State licensing agency’s regulations, this part, and the terms and conditions of the permit. The criteria
established to govern the determination that the title may be so vested shall contain reasonable provisions to enable a vendor
to purchase vending facility equipment and to ensure that no individual will be denied the opportunity to become a vendor
because of his inability to purchase the vending facility equipment or the initial stock;

(b) The State licensing agency shall establish in writing and maintain policies determining whether the vendor-owner or the
State licensing agency shall be required to maintain the vending facility in good repair and in an attractive condition and
replace worn-out or obsolete equipment; and if the former, such policies shall provide that upon such vendor-owner’s failure
to do so, the State licensing agency may make the necessary maintenance, replacement, or repairs and make equitable
arrangements for reimbursement;

(¢) Where the vendor owns such equipment and is required to maintain the vending facility in good repair and in an attractive
condition and replace worn-out or obsolete equipment, or agrees to purchase additional new equipment, service charges for
such purposes shall be equitably reduced and the method for determining such amount shall be established by the State
licensing agency in writing;

(d) Where the vendor owns such equipment, the State licensing agency shall retain a first option to repurchase such
equipment, and in the event the vendor-owner dies, or for any other reason ceases to be a licensee, or transfers to another
vending facility, ownership of such equipment shall become vested in the State licensing agency for transfer to a successor
licensee subject to an obligation on its part to pay to such vendor-owner or his estate, the fair value therein; and

(e) The vendor-owner, his personal representative or next of kin shall be entitled to an opportunity for a full evidentiary
hearing with respect to the determination of the amount to be paid by the State licensing agency for a vendor’s ownership in
the equipment. When the vendor-owner is dissatisfied with any decision rendered as a result of such hearing, he may file a

36



§ 395.6 Vendor ownership of vending facilities., 34 C.F.R. § 395.6

complaint with the Secretary under § 395.13 to request the convening of an ad hoc arbitration panel.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (9)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.7 The issuance and conditions of licenses., 34 C.F.R. § 395.7

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.7

8§ 395.7 The issuance and conditions of licenses.

Currentness

(a) The State licensing agency shall establish in writing and maintain objective criteria for licensing qualified applicants,
including a provision for giving preference to blind persons who are in need of employment. Such criteria shall also include
provisions to assure that licenses will be issued only to persons who are determined by the State licensing agency to be:

(1) Blind;

(2) Citizens of the United States; and

(3) Certified by the State vocational rehabilitation agency as qualified to operate a vending facility.

(b) The State licensing agency shall provide for the issuance of licenses for an indefinite period but subject to suspension or
termination if, after affording the vendor an opportunity for a full evidentiary hearing, the State licensing agency finds that
the vending facility is not being operated in accordance with its rules and regulations, the terms and conditions of the permit,
and the terms and conditions of the agreement with the vendor.

(c) The State licensing agency shall further establish in writing and maintain policies which have been developed with the
active participation of the State Committee of Blind Vendors and which govern the duties, supervision, transfer, promotion,
and financial participation of the vendors. The State licensing agency shall also establish procedures to assure that such
policies have been explained to each blind vendor.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.
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Notes of Decisions (13)
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§ 395.8 Distribution and use of income from vending machines..., 34 C.F.R. § 395.8

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.8

8 395.8 Distribution and use of income from vending machines on Federal property.

(a) Vending machine income from vending machines on Federal property which has been disbursed to the State licensing
agency by a property managing department, agency, or instrumentality of the United States under § 395.32 shall accrue to
each blind vendor operating a vending facility on such Federal property in each State in an amount not to exceed the average
net income of the total number of blind vendors within such State, as determined each fiscal year on the basis of each prior
year’s operation, except that vending machine income shall not accrue to any blind vendor in any amount exceeding the
average net income of the total number of blind vendors in the United States. No blind vendor shall receive less vending
machine income than he was receiving during the calendar year prior to January 1, 1974, as a direct result of any limitation
imposed on such income under this paragraph. No limitation shall be imposed on income from vending machines, combined
to create a vending facility, when such facility is maintained, serviced, or operated by a blind vendor. Vending machine
income disbursed by a property managing department, agency or instrumentality of the United States to a State licensing
agency in excess of the amounts eligible to accrue to blind vendors in accordance with this paragraph shall be retained by the
appropriate State licensing agency.

(b) The State licensing agency shall disburse vending machine income to blind vendors within the State on at least a quarterly
basis.

(c) Vending machine income which is retained under paragraph (a) of this section by a State licensing agency shall be used
by such agency for the establishment and maintenance of retirement or pension plans, for health insurance contributions, and
for the provision of paid sick leave and vacation time for blind vendors in such State, if it is so determined by a majority vote
of blind vendors licensed by the State licensing agency, after such agency has provided to each such vendor information on
all matters relevant to such purposes. Any vending machine income not necessary for such purposes shall be used by the
State licensing agency for the maintenance and replacement of equipment, the purchase of new equipment, management
services, and assuring a fair minimum return to vendors. Any assessment charged to blind vendors by a State licensing
agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (3)
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Current through March 7, 2019; 84 FR 8277.
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§ 395.9 The setting aside of funds by the State licensing agency., 34 C.F.R. § 395.9

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.9

8 395.9 The setting aside of funds by the State licensing agency.

Currentness

(a) The State licensing agency shall establish in writing the extent to which funds are to be set aside or caused to be set aside
from the net proceeds of the operation of the vending facilities and, to the extent applicable, from vending machine income
under § 395.8(c) in an amount determined by the Secretary to be reasonable.

(b) Funds may be set aside under paragraph (a) of this section only for the purposes of:

(1) Maintenance and replacement of equipment;

(2) The purchase of new equipment;

(3) Management services;

(4) Assuring a fair minimum of return to vendors; or

(5) The establishment and maintenance of retirement or pension funds, health insurance contributions, and provision for
paid sick leave and vacation time, if it is so determined by a majority vote of blind vendors licensed by the State
licensing agency, after such agency provides to each such vendor information on all matters relevant to such proposed
purposes.

(c) The State licensing agency shall further set out the method of determining the charge for each of the above purposes listed
in paragraph (b) of this section, which will be determined with the active participation of the State Committee of Blind
Vendors and which will be designed to prevent, so far as is practicable, a greater charge for any purpose than is reasonably
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required for that purpose. The State licensing agency shall maintain adequate records to support the reasonableness of the
charges for each of the purposes listed in this section, including any reserves necessary to assure that such purposes can be
achieved on a consistent basis.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (3)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.10 The maintenance and replacement of vending facility..., 34 C.F.R. § 395.10

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.10

8 395.10 The maintenance and replacement of vending facility equipment.

Currentness

The State licensing agency shall maintain (or cause to be maintained) all vending facility equipment in good repair and in an
attractive condition and shall replace or cause to be replaced worn-out and obsolete equipment as required to ensure the
continued successful operation of the facility.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document

44



§ 395.11 Training program for blind individuals., 34 C.F.R. § 395.11

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.11

8§ 395.11 Training program for blind individuals.

Currentness

The State licensing agency shall ensure that effective programs of vocational and other training services, including personal
and vocational adjustment, books, tools, and other training materials, shall be provided to blind individuals as vocational
rehabilitation services under the Rehabilitation Act of 1973 (Pub.L. 93-112), as amended by the Rehabilitation Act
Amendments of 1974 (Pub.L. 93-516). Such programs shall include on-the-job training in all aspects of vending facility
operation for blind persons with the capacity to operate a vending facility, and upward mobility training (including further
education and additional training or retraining for improved work opportunities) for all blind licensees. The State licensing
agency shall further ensure that post-employment services shall be provided to blind vendors as vocational rehabilitation
services as necessary to assure that the maximum vocational potential of such vendors is achieved and suitable employment
is maintained within the State’s vending facility program.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (1)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.12 Access to program and financial information., 34 C.F.R. § 395.12

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.12

8 395.12 Access to program and financial information.

Currentness

Each blind vendor under this part shall be provided access to all financial data of the State licensing agency relevant to the
operation of the State vending facility program, including quarterly and annual financial reports, provided that such
disclosure does not violate applicable Federal or State laws pertaining to the disclosure of confidential information. Insofar as
practicable, such data shall be made available in braille or recorded tape. At the request of a blind vendor State licensing
agency staff shall arrange a convenient time to assist in the interpretation of such financial data.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.13 Evidentiary hearings and arbitration of vendor complaints., 34 C.F.R. § 395.13

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R.§395.13

8§ 395.13 Evidentiary hearings and arbitration of vendor complaints.

Currentness

(a) The State licensing agency shall specify in writing and maintain procedures whereby such agency affords an opportunity
for a full evidentiary hearing to each blind vendor (which procedures shall also apply to cases under § 395.6(¢)) dissatisfied
with any State licensing agency action arising from the operation or administration of the vending facility program. When
such blind vendor is dissatisfied with any action taken or decision rendered as a result of such hearing, he may file a
complaint with the Secretary. Such complaint shall be accompanied by all available supporting documents, including a
statement of the decision which was rendered and the reasons in support thereof.

(b) The filing of a complaint under paragraph (a) of this section with either the State licensing agency or the Secretary shall
indicate consent by the blind vendor for the release of such information as is necessary for the conduct of a full evidentiary
hearing or the hearing of an ad hoc arbitration panel.

(c) Upon receipt of a complaint filed by a blind vendor which meets the requirements established by the Secretary, the
Secretary shall convene an ad hoc arbitration panel which shall, in accordance with the provisions of 5 U.S.C. chapter 5,
subchapter II, give notice, conduct a hearing, and render its decision which shall be final and binding on the parties except
that such decision shall be subject to appeal and review as a final agency action for purposes of the provisions of 5 U.S.C.
chapter 7.

(d) The arbitration panel convened by the Secretary to hear the grievances of blind vendors shall be composed of three
members appointed as follows:

(1) One individual designated by the State licensing agency;

(2) One individual designated by the blind vendor; and
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(3) One individual not employed by the State licensing agency or, where appropriate, its parent agency, who shall be
jointly designated by the other members of the panel and who shall serve as chairman of the panel.

(e) If either the State licensing agency or the blind vendor fails to designate a member of an arbitration panel, the Secretary
shall designate such member on behalf of such party.

(f) The decisions of an arbitration panel convened by the Secretary under this section shall be matters of public record and
shall be published in the Federal Register.

(g) The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and
expenses which shall be published in the Federal Register.

(h) The provisions of this section shall not require the participation of grantors of permits for the operation of vending
facilities on property other than Federal property.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (13)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.14 The State Committee of Blind Vendors., 34 C.F.R. § 395.14

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34C.F.R.§395.14

§ 395.14 The State Committee of Blind Vendors.

Currentness

(a) The State licensing agency shall provide for the biennial election of a State Committee of Blind Vendors which, to the
extent possible, shall be fully representative of all blind vendors in the State program on the basis of such factors as
geography and vending facility type with a goal of providing for proportional representation of blind vendors on Federal
property and blind vendors on other property. Participation by any blind vendor in any election shall not be conditioned upon
the payment of dues or any other fees.

(b) The State Committee of Blind Vendors shall:

(1) Actively participate with the State licensing agency in major administrative decisions and policy and program
development decisions affecting the overall administration of the State’s vending facility program;

(2) Receive and transmit to the State licensing agency grievances at the request of blind vendors and serve as advocates
for such vendors in connection with such grievances;

(3) Actively participate with the State licensing agency in the development and administration of a State system for the
transfer and promotion of blind vendors;

(4) Actively participate with the State licensing agency in the development of training and retraining programs for blind
vendors; and

(5) Sponsor, with the assistance of the State licensing agency, meetings and instructional conferences for blind vendors
within the State.
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AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (4)

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.15 Use of nominee agreements., 34 C.F.R. § 395.15

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.15

8 395.15 Use of nominee agreements.

Currentness

(a) The State licensing agency may enter into an agreement whereby another agency or organization undertakes to furnish
services to blind vendors. Such agreement shall be in writing and shall contain provisions which:

(1) Clearly insure the retention by the State licensing agency of full responsibility for the administration and operation of
all phases of the program;

(2) Specify the type and extent of the services to be provided under such agreement;

(3) Provide that no set-aside charges will be collected from blind vendors except as specified in such agreement;

(4) Specify that no nominee will be allowed to exercise any function with respect to funds for the purchase of new
equipment or for assuring a fair minimum of return to vendors, except to collect and hold solely for disposition in
accordance with the order of the State licensing agency any charges authorized for those purposes by the licensing
agency; and

(5) Specify that only the State licensing agency shall have control with respect to selection, placement, transfer, financial
participation and termination of the vendors, and the preservation, utilization, and disposition of program assets.

(b) If the State licensing agency permits any agency or organization other than a vendor to hold any right, title to, or interest
in vending facilities or stock, the arrangement shall be one permitted by State law and shall specify in writing that all such
right, title to, or interest is held by such agency or organization as the nominee of the State licensing agency for program
purposes and subject to the paramount right of the State licensing agency to direct and control the use, transfer, and
disposition of such vending facilities or stock.
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AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Current through March 7, 2019; 84 FR 8277.

End of Document
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§ 395.16 Permit for the establishment of vending facilities., 34 C.F.R. § 395.16

[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.16

8 395.16 Permit for the establishment of vending facilities.

Currentness

Prior to the establishment of each vending facility, other than a cafeteria, the State licensing agency shall submit an
application for a permit setting forth the location, the amount of space necessary for the operation of the vending facility; the
type of facility and equipment, the number, location and type of vending machines and other terms and conditions desired to
be included in the permit. Such application shall be submitted for the approval of the head of the Federal property managing
department, agency, or instrumentality. When an application is not approved, the head of the Federal property managing
department, agency, or instrumentality shall advise the State licensing agency in writing and shall indicate the reasons for the
disapproval.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (1)

Current through March 7, 2019; 84 FR 8277.

End of Document
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[Code of Federal Regulations
[Title 34. Education
[Subtitle B. Regulations of the Offices of the Department of Education
[Chapter I11. Office of Special Education and Rehabilitative Services, Department of Education
[Part 395. Vending Facility Program for the Blind on Federal and Other Property (Refs & Annos)
[Subpart B. The State Licensing Agency

34 C.F.R. §395.17

8 395.17 Suspension of designation as State licensing agency.

Currentness

(a) If the Secretary has reason to believe that, in the administration of the program, there is a failure on the part of any State
licensing agency to comply substantially with the Act and this part, he shall so inform such agency in writing, setting forth, in
detail, the areas in which there is such failure and giving it a reasonable opportunity to comply.

(b) If, after the lapse of a reasonable time, the Secretary is of the opinion that such failure to comply still continues and that
the State licensing agency is not taking the necessary steps to comply, he shall offer to such agency, by reasonable notice in
writing thereto and to the chief executive of the State, an opportunity for a hearing before the Secretary (or person designated
by the Secretary) to determine whether there is a failure on the part of such agency to comply substantially with the
provisions of the Act and of this part.

(c) If it is thereupon determined that there is a failure on the part of such agency to comply substantially with the Act and this
part, appropriate written notice shall be given to such agency and to the chief executive of the State suspending such agency’s
designation as licensing agency effective 90 days from the date of such notice. A copy of such written notice shall be given to
each department, agency, or instrumentality of the United States responsible for the maintenance, operation, and protection of
Federal property on which vending machines subject to the requirements of § 395.32 are located in the State. Upon the
suspension of such designation, vending machine income from vending machines on Federal property due for accrual to the
State licensing agency under § 395.32 shall be retained in escrow by such department, agency, or instrumentality of the
United States responsible for the maintenance, operation and protection of the Federal property on which such vending
machines are located, pending redesignation of the State licensing agency or rescission of the suspension under paragraph (e)
of this section.

(d) If, before the expiration of such 90 days, the Secretary (or person designated by him) determines that the State licensing
agency is taking the necessary steps to comply, he may postpone the effective date of such suspension for such time as he
deems necessary in the best interest of the program.

(e) If, prior to the effective date of such suspension, the Secretary (or person designated by him) finds that there is no longer a
failure on the part of the State licensing agency to comply substantially with the provisions of the Act and this part, he shall
so notify the agency, the chief executive of the State, and each Federal department, agency, or instrumentality required to
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place funds in escrow under paragraph (c) of this section, in which event the suspension of the designation shall not become
effective and the requirement to place funds in escrow shall be terminated.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amended; 20 U.S.C. 107a.

Notes of Decisions (1)

Current through March 7, 2019; 84 FR 8277.

End of Document
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10A NCAC 63C .0203 is adopted with changes as published in 32:22 NCAC 2394 as follows:

10A NCAC 63C .0203 SUSPEND:—TERMINATE-HINCENSE: SUSPENSION OR TERMINATION OF
LICENSE AND REMOVAL FROM BUSINESS ENTERPRISES FACILITY

(a) The Division may suspend or terminate the license of an operator, after affording the operator an opportunity for

to appeal the decision as set forth in Section .0400. afull-evidentiaryhearing—when-itfinds-that-hisfaeility-isnot

(b) [The license-ofalicensee-] Licenses to licensees and operators shall be terminated if the [lieensee’s—vision-is

licensee or operator:

(@0} no longer meets the definition of legally blind pursuant to Rule .0101 of this Subchapter;

2) withdraws from the program and sends written notification to the Division;

(€))] is convicted of a misdemeanor involving crimes of dishonesty or any felony;

4 provides false information to the Division pertaining to eligibility requirements set forth pursuant
to Rule .0202 of this Subchapter;

) unlawfully possesses firearms or lethal weapons on the job;

(6) uses Business Enterprises equipment purchased with program funds or a Business Enterprises
facility to operate another business; or

(@A) if an operator’s license is suspended 3 times within a consecutive 24-month period, regardless of

the reason for suspension.

(¢) Licenses to operators shall be suspended if the operator:

(@0} fails to operate the Business Enterprises facility in accordance with the operator agreement for three

or more consecutive months;

2) commits willful acts in the Business Enterprises facility or on the grounds of the facility to create a

potential threat to the facility’s staff or customers;

(€))] reports to a Business Enterprises facility under the influence of alcohol or any controlled substance

or partakes of such on the job. This shall not include unanticipated effects from the ingestion of

prescription medications taken in accordance with the directions of a doctor;

4 fails to personally operate the awarded facility, as set forth in the operator agreement, unless prior

written approval to operate the facility in another manner has been obtained from the Division. This
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requirement shall not mandate the physical presence of the operator at the facility at all times of its
operation;

(&) fails three times during the calendar year to pay set-aside and liability fees and health insurance

premiums and phone bills, if applicable, to the Controller’s Office by the 15" day of the month

following the month in which the business was transacted;

(6) fails to preserve financial and other records pertaining to the operation of the Business Enterprises
facility as required by Rule .0601(a)(8) of this Subchapter.

(@A) fails to respond to requests made by an auditing authority conducting audits pursuant to State or
federal law, as required by this Subchapter;

‘) fails to maintain liability and workers compensation insurance coverage as required by law and by
Rule .0607 of this Subchapter:;

9 removes Business Enterprises equipment purchased with program funds from the facility without
written authorization from the Division;

10) fails to comply with federal or State law prohibiting discrimination in hiring and service to
customers;

an fails to comply with federal or State tax laws for individuals who are self-employed if this violation

relates to the Business Enterprises facility. This suspension shall only occur if there has been a final

adjudication of the violation by State and federal authorities; or

(12) fails to comply with the operator’s responsibilities as required by Rule .06010f this Subchapter.

5) [3)] Conviction [eonviction]| ofa felony(Class—A—throughE); [misdemeanor—invelvingerimes—of
dishenesty-or-any-felony;]

(6) [(4)] Falsified [falsified] ink - — Ligibili - ;

A [65)] Wilfal [willfal] acts-that-weould-endangerthe lives-and property-oefothers;

&) 6] i thejob; [si

9 [(D] Repeorting [reporting]
- E— b
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vs- Prior to the suspension of an operator’s

license, the Division shall provide the operator with a written corrective action plan. The Division and the operator

shall both sign the corrective action plan. The corrective action plan shall include:

(1) the specific provision in Paragraph (c) of this Rule that the operator has violated, the specific provision

contained in the operator’s agreement that has been violated, or the specific provision otherwise contained in

this Subchapter that has not been complied with;

(2) the specific corrective actions that the operator must take to cure the violation identified in Paragraph

(d)(1) of this Rule, including participation in training or receipt of technical assistance provided by the

Division, if necessary: and

(3) the time frame in which the operator must cure the violation, which shall not exceed 90 days. The time

frame in which to cure the violation may be extended if actions are being taken to resolve the violations

pursuant to a written agreement between the operator and Division.

(e) If an operator fails to complete the corrective action plan to cure the violation within the time set forth in the

corrective action plan, or otherwise refuses to sign a corrective action plan, the Division shall suspend the license of

the operator. The length of a suspension shall not exceed 60 days.
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(f) During the time period in which an operator’s license is suspended, the Division shall identify another operator to

assume responsibility for the locations of the suspended operator.

History Note:  Authority G.S. 111-27; G.S. 111-27.1; 34 C.F.R. 395.3; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;
Eff. October 1, 1978;
Amended Eff. August 1, 2002; February 1, 1986- 1986;
Readopted Eff.
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10A NCAC 63C .0601 is adopted with changes as published in 32:22 NCAC 2402 as follows:

SECTION .0600 - RESPONSIBILITIES OF LICENSED OPERATORS

10A NCAC 63C .0601 GENERAL RESPONSIBILITIES
(a) Fhe A Business Enterprises operator sust: shall:

60

(1 perform faithfully-and-to-the best-of-his-ability-the necessary duties in-conneetion-with [te] ensure

the operation of the a Business Enterprises facility in accordance with the rules of the Commission

for the [Blind| Blind, and-standards-issued-pursuant-thereto and the contractual agreement between

the Division and the operator, and the terms and conditions of the permit or contract with the

building-erpreperty-on—-which-the host [faetlitys] facility including any amendments if provided to
the operator. faelity-istoeated; This requirement shall not mandate the physical presence of the

operator at the facility at all times of its operation;

2) operate the facility in accordance with all applicable public health laws and Rules;
3) assume—such—responsibilitics—as—purchasing—nceded—supphics—and—mcrchandisc—pricing,
merchandisingthe-facility,and-control-ofinventery: purchase merchandise, price goods for [sale;]

sale as set forth in Rule .0608 of this Subchapter, purchase supplies for the [faeility]| facility, rotate

stock, and control inventory in the Business Enterprises facility;

4

)

[(®)]

[(8)] (4) open and maintain a business bank account [#—which—funds—are-maintained-to—operate] for the

management of funds derived from the Business Enterprises facility;

[(9)] (5) submit an electronic profit and loss report (D-sheet) to the Division by the 15™ of the month

following the reporting [menth;] month. Assistance shall be provided with the electronic

submission of the report by the Business Enterprises Representative upon request from the operator;

[(8)] (6) submit payment of all monthly [fees] fees, including set-aside and liability fees. health insurance

premiums, and phone bill payments, if applicable, to the Controller’s Office by the 15th of the month

following the month in which the business was transacted;
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[()] (7) keep all records supporting the monthly revenue-and-expense profit and loss report (D-sheet) for
three calendar [years:] years, as required by this Subchapter;

[€2)] (8) provide [aH] records for the assigned facility to the Division upon request [for-thepurpese—of]
business consultation:] [consultation—and] for [conducting—audits—and-record—keeping revicws:)

reviews as required by this Subchapter. That may include cash sales deposit receipts, cash register

tapes, monthly bank and credit card statements, invoices and receipts for purchases and expenses,

card reader weekly reports, and payroll records;
[€833] (9) be available for all appointments with the Division staff [members] members, [to-alow-tspeetion;
adviece; record] [reviews| [reviews;and-consultationto-supperteperations;| which will be scheduled

at the convenience of both parties;

[€43] (10) not subcontract management of the Business Enterprises facility except as approved in writing by
the [Biviston:| Division;
[653] (11) take [apprepriate] actions to correct deficiencies noted on Business Enterprises facility audits or

reviews within 15 business [days;-and] days after receiving notification of the deficiencies and a

description of the corrective actions to be taken, unless an extension to this time frame has been

agreed to by the Division and operator in writing; and

[6-6)] (12) notify the Division of [any] changes to the following no later than 10 business days after the

change occurs:
(A) the facility telephone number;

(B) the address to which Business Enterprises correspondence [shall-be] is delivered; and

© emergency contact [infermatien] information.

(b) The operator shall be accountable to the Division for the proceeds of the Business Enterprises faetlity; facility
and shall handle the preeeeds; proceeds inehadingpayments—to-supphers-and-depesits-of funds; inaccordance-with

on—o1idelin d d o a on—o mansocemen onntino nd hn ary = a
o d d v ahdg d t < d d v

- as set forth in Section

History Note:  Authority G.S. 111-27; G.S. 111-27.1; 34 C.F.R. 395.3; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;

Eff. February 1, 1976;
Readopted Eff. November 16, 1977;
Amended Eff. August 1, 2002; April 1, 1990; February 1, 1984; October 1, 1978- 1978;
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STATE OF NORTH CAROLINA
OFFICE OF ADMINISTRATIVE HEARINGS

Street address:
1711 New Hope Church Rd
Raleigh, NC 27609-6285

Mailing address:
6714 Mail Service Center
Raleigh, NC 27699-6700

January 17, 2019

Kathie Trotter, Rulemaking Coordinator
Commission for the Blind
Sent via email only: Kathie.trotter(@dhhs.nc.gov

Re: 10A NCAC 63C .0203 and .0601

Dear Ms. Trotter:

At its meeting yesterday, the Rules Review Commission continued its objection to the
above-captioned rules in accordance with G.S. 150B-21.12.

The Commission continued its objection to Rule .0601, Paragraphs (a)(8) (“business
consultation”), and (a)(9) (“consultation to support operations™), because the indicated

terms are unclear and ambiguous.

The Commission continued its objection to Rule .0203, Paragraph (d)(6), because it
effectively incorporates the ambiguous terms in Rule .0601 that are identified above.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12. If you
have any questions regarding the Commission’s action, please let me know.

Sincerely,

/s/ Jason Thomas
Commission Counsel

Cc:  Cynthia Speight (cynthia.speight@dhhs.nc.gov)
Administration  Rules Division Judges and Clerk’s Office Rules Review Civil Rights
019/431-3000  919/431-3000  Assistants 919/431-3000 Commission Division
fax:919/431- fax: 919/431- 919/431-3000  fax: 919/431- 919/431-3000  919/431-3036
3100 3104 fax: 919/431- 3100 fax: 919/431- fax: 919/431-
3100 3104 3103

An Equal Employment Opportunity Employer
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10A NCAC 63C .0203 is adopted with changes as published in 32:22 NCAC 2392 as follows:

10A NCAC 63C .0203 SUSPEND:—TERMINATE-HINCENSE: SUSPENSION OR TERMINATION OF
LICENSE AND REMOVAL FROM BUSINESS ENTERPRISES FACILITY

(a) The Division may suspend or terminate the license of an operator, after affording the operator an opportunity for

to appeal the decision as set forth in Section.0400. a-fullevidentiary-hearing-when-itfinds-thathis-facility-isnotbeing

(b) [The license-ofalicensee-] Licenses to licensees and operators shall be terminated if the [lieensee’s—vision-is

licensee or operator:

(@0} no longer meets the definition of legally blind pursuant to Rule .0101 of this Subchapter;

2) withdraws from the program upon his or her written notification to the Division;

(€))] is convicted of a misdemeanor involving crimes of dishonesty or any felony;

4 provides false information to the Division pertaining to eligibility requirements set forth pursuant
to Rule .0202 of this Subchapter;

) unlawfully possesses firearms or lethal weapons on the job;

(6) uses Business Enterprises equipment purchased with program funds or Business Enterprises facility
to operate another business; or

(@A) if an operator’s license is suspended 3 times within a consecutive 24-month period, regardless of

the reason for suspension.

(¢) Licenses to operators shall be suspended if the operator:

(@0} fails to operate the Business Enterprises facility in accordance with the operator agreement for three

or more consecutive months;

2) commits willful acts in the Business Enterprises facility or on the grounds of the facility to create a

potential threat to the facility’s staff or customers;

(€))] reports to a Business Enterprises facility under the influence of alcohol or any controlled substance

or partakes of such on the job: this shall not include unanticipated effects from the ingestion of

prescription medications taken in accordance with the directions of a doctor;

4 fails to personally operate the awarded facility, as set forth in the operator agreement, unless prior

written approval to operate the facility in another manner has been obtained from the Division; this
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requirement shall not mandate the physical presence of the operator at the facility at all times of its
operation;

(&) fails three times during the calendar year to pay set-aside and liability fees and health insurance

premiums and phone bills, if applicable, to the Controller’s Office by the 15" day of the month

following the month in which the business was transacted;

(6) fails to preserve financial and other records pertaining to the operation of the Business Enterprises

facility as required by Rule .0601 (a)(8) of this Subchapter that may include vending cash sales

deposit receipts, cash register tapes, bank and credit card statements, invoices and receipts for

purchases and expenses, card reader weekly reports, and payroll records;

(@A) fails to respond to requests made by an auditing authority conducting audits pursuant to State or
federal law, as required by this Subchapter;

8 fails to maintain liability and workers compensation insurance coverage as required by law and by
Rule .0607 of this Subchapter:;

()] removes Business Enterprises equipment purchased with program funds from the facility without
written authorization from the Division;

(10) fails to comply with federal or State law prohibiting discrimination in hiring and service to
customers;

an fails to comply with federal or State tax laws for individuals who are self-employed: provided that
this violation relates to the Business Enterprises facility and that suspension shall only occur if there
has been a final adjudication of the violation by State and federal authorities; or
fails to comply with the operator’s responsibilities as required by Rule .06010f this Subchapter.

a2)

)] Extended-illness [extended-illness-defined-aslastingatleast three-months;] oceurs-with-medically

) [3)] Conviction [eonviction| ofa felony(Class—A—throughE): [misdemeanor—invelvingerimes—of
dishenesty-or-any-felony;]

(6) [(4)] Ealsified [falsified] inf : = Lioibili : ;

A [65)] Willfal [willful] acts-that-weuld-endanger the livesand property-efothers:

8) [¢6)] B . g lothal . . [ .

) [€P] Reporting [reporting] tness—Enterprise

]
]
]
]
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vs- Prior to the suspension of an operator’s

license, the Division shall provide the operator with a written corrective action plan. The Division and the operator

shall both sign the corrective action plan. The corrective action plan shall include:

(1) the specific paragraph in subsection (c) that the operator has violated, the specific provision contained in

the operator’s agreement that has been violated, or the specific provision otherwise contained in this

Subchapter that has not been complied with;

(2) the specific corrective actions that the operator must take to cure the violation identified in Paragraph

(d)(1) of this Rule, including participation in training or receipt of technical assistance provided by the

Division, if necessary.

(3) the time frame in which the operator must cure the violation shall not exceed 90 days. The time frame in

which to cure the violation may be extended if actions are being taken to resolve the violations pursuant to a

written agreement between the operator and Division.

(e) If an operator fails to complete the corrective action plan to cure the violation within the time set forth in the

corrective action plan, or otherwise refuses to sign a corrective action plan, the Division shall suspend the license of

the operator. The length of a suspension shall not exceed 60 days.
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(f) During the time period in which an operator’s license is suspended, the Division shall identify another operator to

assume responsibility for the locations of the suspended operator.

History Note:  Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;
Eff. October 1, 1978;
Amended Eff. August 1, 2002; February 1, 1986- 1986;
Readopted Eff.
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10A NCAC 63C .0601 is proposed for readoption with substantive changes as follows:

SECTION .0600 - RESPONSIBILITIES OF LICENSED OPERATORS

10A NCAC 63C .0601 GENERAL RESPONSIBILITIES
(a) Fhe A Business Enterprises operator sust: shall:

68

(1 perform faithfully-and-to-the best-of-his-ability-the necessary duties in-conneetion-with [te] ensure

the operation of the a Business Enterprises facility in accordance with the rules of the Commission

for the [Blind| Blind, and-standards-issued-pursuant-thereto and the contractual agreement between

the Division and the operator, and the terms and conditions of the permit or contract with the

building-erpreperty-on—-which-the host [faetlitys] facility including any amendments if provided to
the operator; faeility-isloeated: this requirement shall not mandate the physical presence of the

operator at the facility at all times of its operation;

2) operate the facility in accordance with all applicable public health laws and Rules;
3) assume—such—responsibilitics—as—purchasing—nceded—supphics—and—mcerchandisc,—pricing
merchandisingthe-facility,and-contrel-efinventory; purchase merchandise, price goods for sale,

purchase supplies for the [faeility] facility, rotate stock, and control inventory in the Business

Enterprises [faetlity:] facility, as set forth in rule .0608 of this Subchapter;

4

)

[(®)]

[(8)] (4) open and maintain a business bank account [#—which—funds—are-maintained-to—operate] for the

management of funds derived from the Business Enterprises facility;

[(9)] (5) submit an electronic profit and loss report (D-sheet) to the Division by the 15™ of the month

following the reporting [menth;] month. Assistance shall be provided with the electronic

submission of the report by the Business Enterprises Representative upon request from the operator;

[(8)] (6) submit payment of all monthly [fees] fees, including set-aside and liability fees. health insurance

premiums, and phone bill payments, if applicable, to the Controller’s Office by the 15th of the month

following the month in which the business was transacted;
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[()] (7) keep all records supporting the monthly revenue-and-expense profit and loss report (D-sheet) for
three calendar [years:] years, as required by this Subchapter;
[€2] (8) provide [aH] records for the assigned facility to the Division upon request for [the—purpese—of]

business [eensultation;] consultation and for conducting audits and record keeping [reviews:]

reviews as required by this Subchapter; that may include vending cash sales deposit receipts, cash

register tapes, monthly bank and credit card statements, invoices and receipts for purchases and

expenses, card reader weekly reports, and payroll records;

[33] (9) be available for all appointments with the Division staff members to allow inspection, [adviee;]

record [reviews] reviews, and consultation to support operations, at the convenience of both parties;

[€43] (10) not subcontract management of the Business Enterprises facility except as approved in writing by
the [Pivisten:] Division;
[653] (11) take [apprepriate] actions to correct deficiencies noted on Business Enterprises facility audits or

reviews within 15 business [days;—and] days after receiving notification of the deficiencies and a

description of the corrective actions to be taken unless an extension to this time frame has been

agreed to by the Division and operator in writing; and

[6-6)] (12) notify the Division of [any] changes to the following no later than 10 business days after the

change occurs:
(A) the facility telephone number;

(B) the address to which Business Enterprises correspondence [shall-be] is delivered; and
© emergency contact [infermatien] information.
(b) The operator shall be accountable to the Division for the proceeds of the Business Enterprises faeility; facility

and shall handle the preeeeds; proceeds inechidingpayments—to-supphers-and-depeosits-of-funds; inaccordance-with

on—o1idelin d d o a on—o mansocemen onntino nd hn ary = a
o d d v ahdg d t d d v

- as set forth in Section

History Note:  Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;

Eff. February 1, 1976;

Readopted Eff. November 16, 1977;

Amended Eff. August 1, 2002; April 1, 1990; February 1, 1984; October 1, 1978. 1978;
Readopted Eff.

2 0f 2 69



RRC STAFF OPINION

PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Commission for the Blind

RULE CITATION: 10A NCAC 63C .0203 and .0601

RECOMMENDED ACTION:

X Approve, but determine that the Rules are substantially changed
Object, based on:

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT: The Rules Review Commission objected to these Rules during its September
meeting. The Commission for the Blind has rewritten the Rules to meet the RRC's objections. Staff
recommends that the Rules Review Commission approve the Rules and determine that they differ

substantially from the proposed rules.

The Administrative Procedures Act (APA) describes the RRC's actions after an agency responds to

the RRC'’s objection to a rule:

§ 150B-21.12. Procedure when Commission objects to a permanent rule.

(a) Action. — When the Commission objects to a permanent rule, it must send the agency that
adopted the rule a written statement of the objection and the reason for the objection. The
agency that adopted the rule must take one of the following actions:
(1) Change the rule to satisfy the Commission's objection and submit the revised rule
to the Commission.
(2) Submit a written response to the Commission indicating that the agency has
decided not to change the rule.

Jason Thomas
Commission Counsel

Issued December 31, 2018
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(b) Time Limit. — An agency that is not a board or commission must take one of the actions
listed in subsection (a) of this section within 30 days after receiving the Commission's
statement of objection. A board or commission must take one of these actions within 30 days
after receiving the Commission's statement of objection or within 10 days after the board or
commission's next regularly scheduled meeting, whichever comes later.

(¢) Changes. — When an agency changes a rule in response to an objection by the
Commission, the Commission must determine whether the change satisfies the Commission's
objection. If it does, the Commission must approve the rule. If it does not, the Commission
must send the agency a written statement of the Commission's continued objection and the
reason for the continued objection. The Commission must also determine whether the change
is substantial. In making this determination, the Commission shall use the standards set forth
in G.S. 150B-21.2(g). If the change is substantial, the revised rule shall be published and
reviewed in accordance with the procedure set forth in G.S. 150B-21.1(a3) and (b).

(d) Return of Rule. — A rule to which the Commission has objected remains under review by
the Commission until the agency that adopted the rule decides not to satisfy the
Commission's objection and makes a written request to the Commission to return the rule to
the agency. When the Commission returns a rule to which it has objected, it must notify the
Codifier of Rules of its action. If the rule that is returned would have increased or decreased
expenditures or revenues of a unit of local government, the Commission must also notify the
Governor of its action and must send a copy of the record of the Commission's review of the
rule to the Governor. The record of review consists of the rule, the Commission's letter of
objection to the rule, the agency's written response to the Commission's letter, and any other
relevant documents before the Commission when it decided to object to the rule.

The Rules as they proposed by the Commission for the Blind stated:

Jason Thomas
Commission Counsel

Issued December 31, 2018 71



PROPOSED RULES

from the state committee-ofblindvendors- Elected Committee of
Blind Vendors.

Authority G.8. 111-27; 143B-157; 34 C.F.R. 395.11; 34 CF.R.
395.14; 20 U.S.C. Sec. 107.

SECTION .0200 - LICENSING AND PLACEMENT

10A NCAC 63C .0201 ISSUANCE OF LICENSES

The Division, through the Business Enterprises Program, shall
license blind persens individuals who meet eligibility
1equirerncnts for the Business Enterprises Program. The licensee
shall si acceptance of the licensing by placing their signature
or mark on the agreement. This license shall be issued for an
indefinite period: period but subject to suspension or termination
if, after affording the operator or licensee an opportunity for a full
evidentiary hearing, the Division finds that the Business
Enterprises facility is not being operated in accordance with its
rules and regulations, the terms and conditions of the permit and

(6) Fhe-consumernust be a citizen of the United
States; and reside in North Carolina;

(7) The-constmermusthavene not have previous
conviction(s) of anyfelony-elass-A-through-E-
misdemeanors involving crimes of dishonesty
or any felony; and

(8) submit to and pass a drug and alcohol screening
provided by the Division.

Authority G.S. 111-27; 34 CF.R. 395; 20 U.S.C. sec. 107; 143B-
I57.

10A NCAC 63C .0203 SUSPEND: TERMINATE:
HIECENSE: SUSPENSION OR TERMINATION OF
LICENSE AND REMOVAL FROM BUSINESS
ENTERPRISES FACILITY

(a) The Division may suspend or terminate the license of an
operator, after affording the operator an opportunity for to appeal

the decmon as set forth in Secuon 0400 aﬁﬁiﬂ—ewdenuﬂ-y

the terms and conditions of the agreement with the operator. The
Fixine s i g ]I | - £4E 3

Authority G.8. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107.
SECTION .0200 - LICENSING AND PLACEMENT

10A NCAC 63C.0202 ELIGIBILITY FOR LICENSING
(a) The Division shall interview prospective licensees as referred
by the vocational rehabilitation program and shall make written
recommendations to the Chief of Business Enterprises concerning
the potential of the referral commensurate with the specific job
requirements of the Business Enterprises Program.

(b) To be hLicensed: considered for training and licensure, the

Business E ises.E .
(b) The license of a licensee shall be terminated if the licensee's

vision is improved by conventional means to the point at which

the licensee is not legally blind.

consumer must:

(1) The—consumer nwst meet the definition of
legally blind as outlined in 34-CER-395-1; 34
CFR 395.1(c) and G.S. 111-11;

(2) Fheconsumerinust be at least 18 21 years of
age;

(3) The—consumer—must be physically able to
perform all the duties as further detailed in this
Chapter;

(4) Al—consumers—must be evaluated for and
demonstrate proficiency of skill in basic

mobility, activities-ef daily living, mathematics

mathematics, basic computer skills, verbal and

written communications, reading
comprehension and basic food service
practices;

(5) The-econsumer—-must be familiar with the rules
and regulations for Business Enterprises faeility
eperaters: Program. The—consumer—must
demonstrate the potential to successfully
complete the Business Enterprises training
program sponsored by the Division and sust be
certified by the Division as capable of operating
a Business Enterprises facility;

(c) The license of an operator shall be terminated if the operator's

vision is improved by conventional means to the point at which
the operator is not legally blind.
fe)(d) Licenses to operators may also be suspended or terminated
for any of the following reasons:

1 5 i.] o for 1 i f
2)(1) Extended-illness extended illness, defined as

lasting at least three months, occurs with

medically documented diagnosis of prolonged

incapacity of the operator to manage the

Business Enterprises facility in a manner

consistent with the needs of the location or

other available locations in the Business

Enterprises Program;

Withdrawal withdrawal of the operator from the

program upon his written notification to the

Division;

@ - : ! l -
as-to-bring-diseredit-to-the-program;

3)3) Cenvieton conviction of a felery{(Class—A

through-E): misdemeanor involving crimes of

dishonesty or any felony;

Ealsified falsified information pertaining to

cligibility requirements;

(2)

3(4)

32:22
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PROPOSED RULES

H(5) Willfal willful acts that would endanger the & The-Bivision—chalvendanoteeof avatluble
lives and property of others; facilities—to—all-operators-and Heensees-on-the
£83(6) Possession of firearms or lethal weapons on the LastH0 working-day-efthe—month—Thenotice
jebs site at a Business Enterprises facility; shalbprovidea-deserphonethe—viommey—and
9(7) Reporting reporting to Business Enterprises whe-te-contactformere-information:
assignment under the influence of alcohol or 2) Adl-applications—shat-be-pest-marked-by-the
any controlled substance or partaking of such 4 Bth- ef the—menh—fotevns—Hre—notive —and
on the jeb- job: matled-to-the officeof -the Chief-of Business
&) failing to personally operate the awarded Esterprises:
facility as set forth in the operator agreement (3} Thetnterven—Committee—shaH—ntervien—al
and permit or contract with the host facility appheants—on-thesecond Friday-of the-month
unless prior written approval to operate the which-follows-the-apphieation-deadline-
facility in another manner has been obtained “ AtleastHoworking-dovspriorto-the-interview,
from the Division: the Business-HEnterprises-Counselor who works
()] failing to pay fees to the Controller's Office by with the applicantshal-calenlate theapphicant’s
the 15" day of the month following the month points—for—santatior—semority—Finaneial
in_which the business was transacted three AabesiciOperating Standards{Subparagraphs
times during the calendar vear; 23 )-of this Rulel and inform-the
(10) failing to preserve required financial and other appheantefhispointtotabThe-appheant-shall
records with the Division as required by this have five working-days-to-review-the-peinttoral
Subchapter; and requestani-adinstments:
an failing  to cooperate with record keeping (2] Acfter—adding —toeether—the —poims—{rom —the
reviews conducted by the Division; saftator—— septerty—— Finanen]
a12) failing to cooperate with audits conducted by AnalvsisiOperating—Standards— Customer
state or federal agencies; Relations—and—Oral-Exam/Interview—Sections
(13) failing  to _maintain bonding. liability and : A S
workers compensation insurance coverage as et-thbsHaule]Horeachappheant—theupphcant
required by law or policy; wth-the-hishest-pointotal- (Habove 60 points)
a4 using Business Enterprises equipment and or shall-be-awarded—thevacaney—1f the-appheant
facility to operate another business; with—the hichest-point-total-deehinesto-accept
(15) failing to maintain facility equipment in a the—loeation—it-shall beoffered to—thenext
sanitary and operable condition within the highestapplicant-(if above-60-peints)and so-on:
scope of the operator's level of maintenance Irthecase-ofanexaet-tiethe-appheant with-the
authorization; mostime-n-the Business-EnterprisesProgram
(16) removing facility equipment without written shall-be-swarded-thedocation:
authorization from the Division; 223} Appheantsshall be notified-us soon-aspossible
a7 failing to comply with federal or state law after—their—nterview—whether ornot theyvhave
prohibiting discrimination in hiring and service been-awarded-alocation—Thisnotification-shall
to customers; and be-by-telephoneandfollowedap-invwriting:
(18) failing to comply with the operator's = Upenbetnpuwarded a location,the-applicant
responsibilities in this Subchapter or the shall-have30—davs—to—flthe vacaney—The
operator's agreement. Divisionshall-agreeto-a-differenttimeframef
(d) Suspension may be used when an apparent action or lack of adheringto-the J0-day-timeframe-would-cause
action by an operator is not serious enough in the opinion of the whardship-to-the-applicant awarded the facilin:
Division to warrant termination of the license. The length of the Thelocation-shall-notbefiledfor 15-working
suspension shall vary with the seriousness of the situation, but days—foHowing—the—awardto—allowtime for
shall not exceed a maximum of 60 days. administrative-appeals-to-befiled—1fan-appeal
is-filed_the locati | e il il
Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107. appeatisresobved. H thereds-only-one-applicant
iersiny 15 d oxe od_shall
10A NCAC 63C .0204 FILLING OF VACANCIES Farapph
(a) The Division shall make available a listing of available 3 Hanapplicantis-awarded-afacibinand-hasnet
Business Enterprises facilities to all licensees. had-an-Operateriareementuitdthe Agency-in
(b) Licensees who wish to apply for any of the locations listed the—tast—two—years—and-the-applicant-did not
may forward an application to the office of the Chief of Business meet—his—finanecial —analysis—and—eperating
Enterprises. standards—tor—the—lust— 2 —months—that his
(c) Transfers and promotions shall be based on thefollowing ggreement - was—in—effect—the—apphicantshall
precedures: seniority and performance. repeat—the pecessary—onthe—fob-truiningThe
hterview—Committee—may—also—recommend
32:22 NORTH CAROLINA REGISTER MAY 15, 2018
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PROPOSED RULES

SECTION .0600 - RESPONSIBILITIES OF LICENSED

10A NCAC 63C .0601

OPERATORS

GENERAL RESPONSIBILITIES

(a) The Business Enterprises operator sust: shall:

(1

(2)
(3)

(4)

(5)

perform faithfally-and-to-the best-of-his-ability
the—necessary duties in—connecton—with to

ensure the operation of the Business Enterprises
facility in accordance with the rules of the
Commission for the Blind and standards issued
pursuant thereto and the contractual agreement
between the Division and the operator, and the
terms and conditions of the permit or contract
with the buildingerproperty-on-which-the host
facility. factHtyistoeated;

operate the facility in accordance with all
applicable health laws and Rules;
biliti ! S
: 1 o x 1o - 101 -

| rl.i b faoilits ; f | gg
ventory; purchase merchandise. price goods
for sale, purchase supplies for the facility and
control inventory in the Business Enterprises
facility;
devote his full managerial attention to the
responsibilities of operating the facility in
accordance with the agreement betweenhim
and with the Division and in accordance with
the Rules in this Subchapter. The operator is not
required to be on site at all times; and
maintain geed professional relationships with

eustemer customers, relations-with-his-patrens
and-with-the property—managingofficialsat-his

work-site- the host facility and the Division;
maintain a neat, business-like appearance while
working at the Business Enterprises facility,
and shall conduct the facility in an orderly,
business-like manner;

must assure that the business to be carried on at
the facility shall be limited to that specified and
authorized in the operator agreement and permit
or contract with the sponsor of the building or
property where the facility is located. host
facility;

open a business account in which funds are
maintained to operate the Business Enterprises
facility;

submit an electronic profit and loss report (D-
sheet) to the Division by the 15™ of the month
following the reporting month;

submit payment of all monthly fees to the
Controller's Office by the 15th of the month
following the month in which the business was
transacted;

keep all records supporting the monthly
revenue and expense report (D-sheet) for three
calendar years;

provide all records for the assigned facility to
the Division upon request for the purpose of

business consultation. and for conducting
audits and record keeping reviews:

(13) be available for all appointments with the
Division staff members to allow inspection,
advice, record reviews and consultation to
support operations, at the convenience of both
parties;

(14) not subcontract management of the Business
Enterprises facility except as approved in
writing by the Division.

(15) take appropriate actions to correct deficiencies
noted on Business Enterprises facility audits or
reviews within 15 business days, and

(16) notify the Division of any changes to the
following no later than 10 business days after
the change occurs:

(A) facility telephone number;
(B) address to which Business Enterprises

correspondence shall be delivered:
©) emergency contact information.

(b) The operator shall be accountable to the Division for the
proceeds of the Business Enterprises facility, and shall handle the
proceeds, including payments to suppliers and deposits of funds,
in accordance with Division guidelines developed to facilitate the
provision of management, accounting, and technical services to
operators, and in accordance with the U. S. Department of
Education reporting reqmrement%

Authority G.S. 111-27; 34 CF.R. 395.7; 20 U.S.C. Sec. 107.

10A NCAC 63C .0603 SECURITY (READOPTION
WITHOUT SUBSTANTIVE CHANGES)
10A NCAC 63C .0604 REPORTS

Authority G.S. 111-27; 143B-157; 34 C.F.R. 395, 20 US.C. Sec.
107.

SECTION .0700 - EARNINGS: FUNDS: AND PROCEEDS

10A NCAC 63C .0701
DEFINITIONS

MINIMUM FAIR RETURN AND

Authority G.S. 111-27; 34 C.F.R. 395.8; 34 C.F.R. 395.9; 20
US.C. sec. 107.

32:22

NORTH CAROLINA REGISTER
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REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0203
DEADLINE FOR RECEIPT: Friday, January 11, 2019

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached the
end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.
In reviewing this Rule, the staff recommends that the following technical changes be made:

Line 15 — replace “under” with “pursuant to”

Line 18 — replace “under” with “pursuant to”

Line 21 — delete “and”

Line 21 — add “a Business Enterprises” before “facility”

Line 22 — replace “and” with “or”

Line 23 — do not capitalize “if”

Line 33 — replace “does” with “shall”

Line 35 — add a comma after “agreement”

Line 36 — replace “the” with “this”

Page 2, line 1 — replace “does” with “shall”

Page 2, line 7 — replace “section” with “Rule”

Page 2, line 7 — replace “that may include” with “, including”

Page 2, line 9 — add a comma after “reports”

Page 2, line 11 — add a comma after “law”

Page 2, lines 12-13 — delete “as required”

Page 2, line 13 — replace “section” with “Rule”

Jason Thomas
Commission Counsel
Date submitted to agency: Monday, December 31, 2018
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Page 2, line 14 — replace “purchases” with “purchased”

Page 2, line 18 — replace “the” with “provided that this”

Page 2, line 19 — replace “must relate” with “relates”

Page 2, line 19 — add that” before “suspension”

Page 2, line 19 — replace “can only occur” with “shall occur only”
Page 2, line 20 — capitalize “State” if North Carolina is meant
Page 2, line 20 — replace “and” with “or”

Page 3, lines 25, 28, and 30 — do not capitalize “the”

Page 3, line 28 — replace “(d)(1)” with “Paragraph (d)(1) of this Rule”
Page 3, line 31 — replace “under” with “pursuant to a”

Page 3, line 34 — delete the comma after “plan”

Page 3, line 36 — replace “will” with “shall”

Page 3, line 37 — replace “location(s)” with “locations”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Jason Thomas
Commission Counsel
Date submitted to agency: Monday, December 31, 2018
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10A NCAC 63C .0203 is adopted with changes as published in 32:22 NCAC 2392 as follows:

10A NCAC 63C .0203 SUSPEND:—TERMINATE-HINCENSE: SUSPENSION OR TERMINATION OF
LICENSE AND REMOVAL FROM BUSINESS ENTERPRISES FACILITY

(a) The Division may suspend or terminate the license of an operator, after affording the operator an opportunity for

to appeal the decision as set forth in Section.0400. a-fullevidentiary-hearing-when-itfinds-thathis-facility-isnotbeing

(b) [The license-ofalicensee-] Licenses to licensees and operators shall be terminated if the [lieensee’s—vision-is

licensee or operator:

(@0} no longer meets the definition of legally blind under section .0101 of this Subchapter;

2) withdraws from the program upon his or her written notification to the Division;

(€))] is convicted of a misdemeanor involving crimes of dishonesty or any felony;

4 provides false information to the Division pertaining to eligibility requirements set forth under
section .0202 of this Subchapter:;

) unlawfully possesses firearms or lethal weapons on the job;

(6) uses Business Enterprises equipment purchased with program funds and or facility to operate
another business; and

(@A) If an operator’s license is suspended 3 times within a consecutive 24-month period, regardless of

the reason for suspension.

(¢) Licenses to operators shall be suspended if the operator:

(@0} fails to operate the Business Enterprises facility in accordance with the operator agreement for three

or more consecutive months;

2) commits willful acts in the Business Enterprises facility or on the grounds of the facility to create a

potential threat to the facility’s staff or customers;

(€))] reports to a Business Enterprises facility under the influence of alcohol or any controlled substance

or partakes of such on the job: this does not include unanticipated effects from the ingestion of

prescription medications taken in accordance with the directions of a doctor;

4 fails to personally operate the awarded facility, as set forth in the operator agreement unless prior

written approval to operate the facility in another manner has been obtained from the Division; the

lof4 7
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requirement does not mandate the physical presence of the operator at the facility at all times of its

operation;

(&) fails three times during the calendar year to pay set-aside and liability fees and health insurance

premiums and phone bills, if applicable, to the Controller’s Office by the 15" day of the month

following the month in which the business was transacted;

(6) fails to preserve financial and other records pertaining to the operation of the Business Enterprises

facility as required by section .0601 (a)(8) of this Subchapter that may include vending cash sales

deposit receipts, cash register tapes, bank and credit card statements, invoices and receipts for

purchases and expenses, card reader weekly reports and payroll records;

(@A) fails to respond to requests made by an auditing authority conducting audits pursuant to State or
federal law as required by this Subchapter;

8 fails to maintain liability and workers compensation insurance coverage as required by law and as
required by section .0607 of this Subchapter:

()] removes Business Enterprises equipment purchases with program funds from the facility without
written authorization from the Division;

(10) fails to comply with federal or State law prohibiting discrimination in hiring and service to
customers;

an fails to comply with federal or State tax laws for individuals who are self-employed; the violation
must relate to the Business Enterprises facility and suspension can only occur if there has been a
final adjudication of the violation by state and federal authorities; and
fails to comply with the operator’s responsibilities as required by section .0601of this Subchapter.

a2)

)] Extended-illness [extended-illness-defined-aslastingatleast three-months;] oceurs-with-medically

) [3)] Conviction [eonviction| ofa felony(Class—A—throughE): [misdemeanor—invelvingerimes—of
dishenesty-or-any-felony;]

(6) [(4)] Ealsified [falsified] inf : = Lioibili : ;

A [65)] Willfal [willful] acts-that-weuld-endanger the livesand property-efothers:

8) [¢6)] B . g lothal . . [ .

) [€P] Reporting [reporting] tness—Enterprise

]
]
]
]
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vs- Prior to the suspension of an operator’s

license, the Division shall provide the operator with a written corrective action plan. The Division and the operator

shall both sign the corrective action plan. The corrective action plan shall include:

(1) The specific paragraph in subsection (c) that the operator has violated, the specific provision contained

in the operator’s agreement that has been violated, or the specific provision otherwise contained in this

Subchapter that has not been complied with;

(2) The specific corrective actions that the operator must take to cure the violation identified in (d)(1),

including participation in training or receipt of technical assistance provided by the Division, if necessary.

(3) The time frame in which the operator must cure the violation shall not exceed 90 days. The time frame

in which to cure the violation may be extended if actions are being taken to resolve the violations upon written

agreement between the operator and Division.

(e) If an operator fails to complete the corrective action plan to cure the violation within the time set forth in the

corrective action plan, or otherwise refuses to sign a corrective action plan, the Division shall suspend the license of

the operator. The length of a suspension shall not exceed 60 days.

(f) During the time period in which an operator’s license is suspended, the Division will identify another operator to

assume responsibility for the location(s) of the suspended operator.

30f4 79
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History Note:

80

Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;
Eff. October 1, 1978;

Amended Eff. August 1, 2002; February 1, 1986 1986;
Readopted Eff.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0601
DEADLINE FOR RECEIPT: Friday, January 11, 2019

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached the
end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.
In reviewing this Rule, the staff recommends that the following technical changes be made:

Line 9 — add a comma after “Blind”

Line 9 — delete “and”

Line 11 — delete the comma

Line 12 — replace “the” with “this”

Line 12 — replace “does” with “shall”

Line 18 — add a comma after “facility”

Line 32 — replace “will” with “shall”

Line 34 — add a comma after “fees”

Page 2, line 2 — add a comma after “years”

Page 2, line 4 — delete the comma

Page 2, line 5 — replace “Subchapter; that may include” with “Subchapter, including”

Page 2, line 7 — add a comma after “reports”

Page 2, line 9 — add a comma after “reviews”

Page 2, line 11 — replace the period with a semicolon

Page 2, line 16 — delete “any”

Page 2, line 19 — replace “shall be” with “is”

Jason Thomas
Commission Counsel
Date submitted to agency: Monday, December 31, 2018
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Page 2, line 20 — end this line with a period and show it as follows: “infermation
information.”

Page 2, line 21 — delete the comma
Page 2, line 22 — show this deleted comma as follows: “preceeds; proceeds”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Jason Thomas
Commission Counsel
Date submitted to agency: Monday, December 31, 2018
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10A NCAC 63C .0601 is proposed for readoption with substantive changes as follows:

SECTION .0600 - RESPONSIBILITIES OF LICENSED OPERATORS

10A NCAC 63C .0601 GENERAL RESPONSIBILITIES
(a) Fhe A Business Enterprises operator sust: shall:

(1 perform faithfully-and-to-the best-of-his-ability-the necessary duties in-conneetion-with [te] ensure

the operation of the a Business Enterprises facility in accordance with the rules of the Commission

for the Blind and-standards—issued-pursuant-therete and the contractual agreement between the

Division and the operator, and the terms and conditions of the permit or contract with the building

orproperty-on-whiehthe host facility, including any amendments if provided to the operator; faeHity

isloeated: the requirement does not mandate the physical presence of the operator at the facility at

all times of its operation;

2) operate the facility in accordance with all applicable public health laws and Rules;
3) assume—such—responsibilitics—as—purchasing—nceded—supphics—and—mcerchandisc,—pricing
merchandisingthe-facility,and-contrel-efinventory; purchase merchandise, price goods for sale,

purchase supplies for the [faeility] facility, rotate stock, and control inventory in the Business

Enterprises [faetlity:] facility as set forth in rule .0608 of this Subchapter:;

4

)

[(®)]

[(8)] (4) open and maintain a business bank account [#—which—funds—are-maintained-to—operate] for the

management of funds derived from the Business Enterprises facility;

[(9)] (5) submit an electronic profit and loss report (D-sheet) to the Division by the 15™ of the month

following the reporting [menth;] month. Assistance will be provided with the electronic submission

of the report by the Business Enterprises Representative upon request from the operator;

[(8)] (6) submit payment of all monthly fees including set-aside and liability fees, health insurance

premiums, and phone bill payments, if applicable, to the Controller’s Office by the 15th of the month

following the month in which the business was transacted;
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[()] (7) keep all records supporting the monthly revenue-and-expense profit and loss report (D-sheet) for
three calendar [years:] years as required by this Subchapter;
[€2] (8) provide [aH] records for the assigned facility to the Division upon request for [the—purpese—of]

business consultation, and for conducting audits and record keeping [reviews;] reviews as required

by this Subchapter; that may include vending cash sales deposit receipts, cash register tapes,

monthly bank and credit card statements, invoices and receipts for purchases and expenses, card

reader weekly reports and payroll records;

[33] (9) be available for all appointments with the Division staff members to allow inspection, [adviee;]

record reviews and consultation to support operations, at the convenience of both parties;

[€43] (10) not subcontract management of the Business Enterprises facility except as approved in writing by

the Division.

[653] (11) take [apprepriate] actions to correct deficiencies noted on Business Enterprises facility audits or

reviews within 15 business [days;—and] days after receiving notification of the deficiencies and a

description of the corrective actions to be taken unless an extension to this time frame has been

agreed to by the Division and operator in writing; and

[6-6)] (12) notify the Division of any changes to the following no later than 10 business days after the change

occurs:
(A) the facility telephone number;

(B) the address to which Business Enterprises correspondence shall be delivered; and
(@) emergency contact information

(b) The operator shall be accountable to the Division for the proceeds of the Business Enterprises facility, and shall

handle the proceeds-ineludingpayments-to-suppliersand-depesits-of funds; in-accordanee-with-Divistonpguidelines

History Note:  Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107,

Eff. February 1, 1976;

Readopted Eff. November 16, 1977;

Amended Eff. August 1, 2002; April 1, 1990; February 1, 1984; October 1, 1978. 1978;
Readopted Eff.
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STATE OF NORTH CAROLINA
OFFICE OF ADMINISTRATIVE HEARINGS

Mailing address: Street address:

6714 Mail Service Center 1711 New Hope Church Rd

Raleigh, NC 27699-6700 Raleigh, NC 27609-6285
September 21, 2018

Kathie Trotter, Rulemaking Coordinator
Commission for the Blind
Sent via email only: Kathie.trotter@dhhs.nc.gov

Re: 10A NCAC 63C .0203, .0204, .0403, and .0601

Dear Ms. Trotter:

At its meeting yesterday, the Rules Review Commission objected to the above-captioned
rules in accordance with G.S. 150B-21.10.

The Commission objected to Rule .0203, Paragraph (d)(6), because it lacks statutory
authority to require an operator to provide a copy of his or her concealed weapons permit.
The Commission also objected to Paragraphs (b) and (c) (“conventional means”), (d)(1)
(“may be suspended or terminated”), (d)(4) (“information”), and (d)(11) and (d)(12)
(“failing to cooperate”) because the indicated terms are unclear and ambiguous.

The Commission objected to Rule .0204 because the rule as submitted for review by the
Commission differs substantially from the rule proposed in the North Carolina Register, in
violation of G.S. 150B-21.2(g). The Commission also objected to Rule .0204, Paragraphs
(c) (criteria for evaluating “adjustments”) and (d)(7) (tie breaking procedures), because the
indicated terms or procedures are unclear and ambiguous.

The Commission objected to Rule .0403 because the rule as submitted for review by the
Commission differs substantially from the rule proposed in the North Carolina Register, in
violation of G.S. 150B-21.2(g).

The Commission objected to Rule .0601, Paragraphs (a)(4) (“full managerial attention™),
(a)(5) (“maintain professional relationships™), (a)(6) (“neat, business-like appearance” and
“orderly, business-like manner”), (a)(8) (“in which are maintained to operate”), (a)(12)

Administration Rules Division Judges and Clerk’s Office Rules Review Civil Rights
919/431-3000 919/431-3000 Assistants 919/431-3000 Commission Division
fax:919/431-3100 fax: 919/431-3104 919/431-3000 fax: 919/431-3100 919/431-3000 919/431-3036
fax: 919/431-3100 fax: 919/431-3104  fax: 919/431-3103

An Equal Employment Opportunity Employer
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(“business consultation”), (a)(13) (“consultation to support operations”), and (a)(15)
(“appropriate actions”), because the indicated terms are unclear and ambiguous.

Please respond to this letter in accordance with the provisions of G.S. 150B-21.12. If you
have any questions regarding the Commission’s action, please let me know.

Sincerely,

/s/ Jason Thomas
Commission Counsel

Cc:  Cynthia Speight (cynthia.speight@dhhs.nc.gov)



REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0203
DEADLINE FOR RECEIPT: Friday, September 14, 2018

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached the
end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.
In reviewing this Rule, the staff recommends that the following technical changes be made:

Line 5 — delete the comma

Lines 14 and 16 — replace “at which” with “that”

Line 17 — do you mean “may” or “shall”? If “may,” what standards, factors, or
circumstances determine whether or not a license may be suspended or terminated?

Line 17 — replace “for any of the following reasons” with “if the operator”

Line 19 — revise this line as follows: “has an illness that lasts at least three months, with a
medically”

Line 23 — replace “withdrawal of the operator” with “withdraws”

Line 26 — replace “conviction” with “is convicted”

Line 27 — add “of” before “felony”

Line 29 — add “commits” before “willful”

Line 30 — replace “Possession of” with “possesses”

Line 34 — replace “reporting to Business” with “reports to a business”

Line 35 — replace “partaking” with “partakes”

Page 2, lines 1, 4, 8, 10, 12, 15, 18, and 20 — replace “failing” with “fails”

Page 2, lines 1 and 2 — add a comma after “facility”

Page 2, lines 4-5 — move “three times during the calendar year” to after “fails” on line 4

Jason Thomas
Commission Counsel
Date submitted to agency: Tuesday, September 4, 2018
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Page 2, lines 10 and 18 — capitalize “State”

Page 2, line 12 — add a comma after “liability”

Page 2, line 14 — replace “using” with “uses”

Page 2, line 15 — add “business enterprises” before “facility”
Page 2, line 20 — replace “in” with “required by”

Page 2, lines 21-22 — delete “in the opinion of the Division”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Jason Thomas
Commission Counsel
Date submitted to agency: Tuesday, September 4, 2018
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10A NCAC 63C .0203 is readopted with changes as published in 32:22 NCR 2392 as follows:

10A NCAC 63C .0203 SUSPEND:—TERMINATE-HINCENSE: SUSPENSION OR TERMINATION OF
LICENSE AND REMOVAL FROM BUSINESS ENTERPRISES FACILITY

(a) The Division may suspend or terminate the license of an operator, after affording the operator an opportunity for

to appeal the decision as set forth in Section.0400. a-fullevidentiary-hearing-when-itfinds-thathis-facility-isnotbeing

(b) The license of a licensee shall be terminated if the licensee’s vision is improved by conventional means to the

point at which the licensee is not legally blind.

(c) The license of an operator shall be terminated if the operator’s vision is improved by conventional means to the

point at which the operator is not legally blind.

£e)(d) Licenses to operators may also be suspended or terminated for any of the following reasons:

&2)(1) Extended-illness extended illness, defined as lasting at least three months, occurs with medically

documented diagnosis of prolonged incapacity of the operator to manage the Business Enterprises
facility in a manner consistent with the needs of the location or other available locations in the
Business Enterprises Program;

3)(2) Withdrawal withdrawal of the operator from the program upon his written notification to the

Division;

B)(3) Ceonvietion conviction of a felony(Class A-threughE): misdemeanor involving crimes of dishonesty

or any felony;
6)(4) Ealsified falsified information pertaining to eligibility requirements;
A(5) Willfal willful acts that would endanger the lives and property of others;

8)(6) Possession of firearms or lethal weapons on thejob: site at a Business Enterprises facility unless

otherwise allowed by law. Operators and licensees who choose to carry concealed weapons as

allowed by law on site at a Business Enterprises facility shall provide the Division with a copy of

their concealed weapons permit;

(7)) Reperting reporting to Business Enterprises assignment under the influence of alcohol or any

controlled substance or partaking of such on the job-;
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8 failing to personally operate the awarded facility as set forth in the operator agreement and permit

or contract with the host facility unless prior written approval to operate the facility in another

manner has been obtained from the Division;

9) failing to pay fees to the Controller’s Office by the 15% day of the month following the month in

which the business was transacted three times during the calendar year;

(10) failing to preserve required financial and other records with the Division as required by this

Subchapter;

11 failing to cooperate with record keeping reviews conducted by the Division as required by this

Subchapter;

12 failing to cooperate with audits conducted by state or federal agencies as required by this

Subchapter;

(13) failing to maintain bonding, liability and workers compensation insurance coverage as required by

law or policy:;

(14) using Business Enterprises equipment and or facility to operate another business;

(15 failing to maintain facility equipment in a sanitary and operable condition within the scope of the

operator’s level of maintenance authorization;

(16) removing facility equipment without written authorization from the Division;

17 failing to comply with federal or state law prohibiting discrimination in hiring and service to

customers; and

(18) failing to comply with the operator’s responsibilities in this Subchapter or the operator’s agreement.

(d) Suspension may be used when an apparent action or lack of action by an operator is not serious enough in the

opinion of the Division to warrant termination of the license. The length of the suspension shall vary with the

seriousness of the situation, but shall not exceed a maximum of 60 days.

History Note:  Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;

90

Eff. October 1, 1978;
Amended Eff. August 1, 2002; February 1, 1986- 1986;
Readopted Eff.
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REQUEST FOR TECHNICAL CHANGE

AGENCY: Commission for the Blind
RULE CITATION: 10A NCAC 63C .0601
DEADLINE FOR RECEIPT: Friday, September 14, 2018

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached the
end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore there
has not been a determination as to whether the Rule will be approved. You may call our office to
inquire concerning the staff recommendation.
In reviewing this Rule, the staff recommends that the following technical changes be made:

Line 6 — replace “The” with “A”

Line 7 — delete “perform to”

Line 8 — replace “the business” with “a business”

Line 9 — add a comma after “Blind”

Line 9 — delete “and standards issues pursuant thereto and”

Line 12 — do not capitalize “Rules”

Lines 15 and 20 — add a comma after “facility”

Line 18 — replace “is not” with “shall not be”

Line 21 — delete the comma after “facility”

Line 22 — delete “shall”

Line 23 — delete “must”

Lines 24-25 — delete “sponsor of the building or property where the facility is located.”

Line 28 — replace “month; assistance can be” with “month. Assistance shall be”

Line 33 — add a comma after “years”

Line 35 — delete the comma after “consultation”

Jason Thomas
Commission Counsel
Date submitted to agency: Tuesday, September 4, 2018
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Lines 35 and 37 — add a comma after “reviews”

Page 2, line 2 — replace the period with a semicolon

Page 2, line 4 — within 15 days after what?

Page 2, line 4 — replace the comma with a semicolon

Page 2, lines 7 and 8 — begin these lines with “the”

Page 2, line 8 — add “and” after the semicolon

Page 2, line 10 — delete the comma

Page 2, lines 11-12 — delete “in accordance with Division guidelines developed to facilitate

the provision of management, accounting, and technical services to operators, and”

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church Road,
Raleigh, North Carolina 27609.

Jason Thomas
Commission Counsel
Date submitted to agency: Tuesday, September 4, 2018
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10A NCAC 63C .0601 is readopted with changes as published in 32:22 NCR 2392 as follows:

SECTION .0600 - RESPONSIBILITIES OF LICENSED OPERATORS

10A NCAC 63C .0601 GENERAL RESPONSIBILITIES
(a) The Business Enterprises operator sust: shall:

(1) perform faithfully-and-to-the bestofhis-ability- the-neeessary-duties in-conneetion-with to ensure the

operation of the Business Enterprises facility in accordance with the rules of the Commission for

the Blind and standards issued pursuant thereto and the contractual agreement between the Division
and the operator, and the terms and conditions of the permit or contract with the bailding-erproperty
on-whiech-the host facility faeility-isloeated,;

) operate the facility in accordance with all applicable health laws and Rules;

3) assume_such_responsibilities_as_purchasine _needed _supplies_and _merchandise. _pricing
merchandisingthe-facility,and-contrel-efinventory; purchase merchandise, price goods for sale,

purchase supplies for the facility and control inventory in the Business Enterprises facility;

@) devote his full managerial attention to the responsibilities of operating the facility in accordance
with the agreement betweenhim-and with the Division and in accordance with the Rules in this

Subchapter. The operator is not required to be on site at all times; and

(5) maintain geed professional relationships with eustemer customers, relations—with-his-patrons—and
with-the property-managing-efficials-at his-wetksite- the host facility and the Division;

(6) maintain a neat, business-like appearance while working at the Business Enterprises facility, and

shall conduct the facility in an orderly, business-like manner;

(7 must assure that the business to be carried on at the facility shall be limited to that specified and

authorized in the operator agreement and permit or contract with the sponsor of the building or

property where the facility is located. host facility;

(8) open a business account in which funds are maintained to operate the Business Enterprises facility:

9) submit an electronic profit and loss report (D-sheet) to the Division by the 15% of the month

following the reporting month; assistance can be provided with the electronic submission of the

report by the Business Enterprises Representative upon request from the operator;

(10) submit payment of all monthly fees to the Controller’s Office by the 15th of the month following

the month in which the business was transacted;

(1) keep all records supporting the monthly revenue and expense report (D-sheet) for three calendar

years as required by this Subchapter;

(12) provide all records for the assigned facility to the Division upon request for the purpose of business

consultation, and for conducting audits and record keeping reviews as required by this Subchapter;

(13) be available for all appointments with the Division staff members to allow inspection, advice, record

reviews and consultation to support operations, at the convenience of both parties;
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14 not subcontract management of the Business Enterprises facility except as approved in writing b
the Division.

(15) take appropriate actions to correct deficiencies noted on Business Enterprises facility audits or

reviews within 15 business days, and

(16) notify the Division of any changes to the following no later than 10 business days after the change

OcCcurs:

(A) facility telephone number;

(B) address to which Business Enterprises correspondence shall be delivered;

© emergency contact information

(b) The operator shall be accountable to the Division for the proceeds of the Business Enterprises facility, and shall
handle the proceeds, including payments to suppliers and deposits of funds, in accordance with Division guidelines

developed to facilitate the provision of management, accounting, and technical services to operators, and in accordance

with the U. S. Department of Education reporting requirements.

History Note:  Authority G.S. 111-27; 34 C.F.R. 395.7; 20 U.S.C. Sec. 107;

Eff. February 1, 1976;

Readopted Eff. November 16, 1977;

Amended Eff. August 1, 2002; April 1, 1990; February 1, 1984; October 1, 1978- 1978;
Readopted Eff.
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