
1

Burgos, Alexander N

Subject: FW: [External] Letter from Farmers on Wetlands Rules
Attachments: Letter from Farmers on Wetlands Rules.pdf

 

From: Meredith Graf (Rep. John Ager) <Meredith.Graf@ncleg.gov>  
Sent: Thursday, March 10, 2022 11:26 AM 
To: rrc.comments <rrc.comments@oah.nc.gov> 
Cc: Everett, Jennifer <jennifer.everett@ncdenr.gov> 
Subject: [External] Letter from Farmers on Wetlands Rules 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 
Good morning, 
 
Please see the attached letter from Representative John Ager regarding Farmers on Wetlands Rules. 
 
Thank you, 
 
Meredith Graf 
Legislative Assistant for Representative John Ager 
District 115 
1002 Legislative Building 
 
 

 
Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized 
state official. 







 
American Rivers • Environmental Defense Fund • NC Conservation Network •  

North Carolina Wildlife Federation • Sound Rivers • Waterkeepers Carolina   
 
 
 
March 10, 2022 
 
North Carolina Rules Review Commission 
Office of Administrative Hearings 
1711 New Hope Church Road 
Raleigh, NC 27609 
 
Re: Letter of Support for Permanent Wetland Rules: 15A N.C. Admin. Code 02H .1301 (Revision) and 
15A N.C. Admin. Code .1400 (.1401 through .1405) 
 
Dear Commissioners and Commission Staff: 
 
American Rivers, Environmental Defense Fund, NC Conservation Network, NC Wildlife Federation, Sound 
Rivers, and Waterkeepers Carolina submit these comments in support of the Environmental 
Management Commission’s (EMC) proposed permanent rules, 15A N.C. Admin. Code 2H .1301 and 15A 
N.C. Admin. Code .1400 (.1401 through .1405). Our organizations advocate across multiple watersheds 
in North Carolina for the protection of wetlands, streams, and river systems.  
 
Protection of wetlands and streams requires a balance – neither a total prohibition on impacts nor 
wholesale deregulation, but rather efficient review that protects neighbors, downstream communities, 
and the health of the landscape. The proposed permanent rules establish such a system, consistent with 
past practice, that will remain in place no matter the scope of the federal Clean Water Act. The 
proposed permanent rules will allow development projects to proceed that could otherwise be 
unpermittable under state law.  
 
Over the last two decades, our organizations have participated in multiple rounds of federal rulemaking  
over the reach of the federal Clean Water Act, the most recent of those rounds in the form of the Biden 
administration’s proposed rule to restore longstanding federal clean water protections.  Despite that 
proposal, the scope of federal clean water protections remains uncertain.  
 
In 2020, the U.S. EPA and Army Corps of Engineers’ Navigable Waters Protection Rule (NWPR) reduced 
federal jurisdiction over wetlands and headwater streams in North Carolina by hundreds of thousands of 
acres. Yet, those same streams and wetlands remain unambiguously protected under North Carolina’s 
state statutes because they are critical to protecting the state’s natural environment and the 
communities that depend on them. They cannot be impacted without a state permit. Since the state’s 
traditional permit process for these impacts piggybacked on the federal 404 wetlands permitting 
program, that state permit process—the 401 water quality certification process—offered no way to 
authorize impacts to waters of the state not covered by the federal rule. As a result, projects that had 
been planned for months or years, and were presumably carrying financing costs, could not move 
forward.  
 



Although the NWPR has been vacated by two federal courts, the flux in federal jurisdiction 
demonstrates the need for a stand-alone permitting program that authorizes impacts to waters of the 
state as has occurred through the 401-certification program for decades. Last summer, the Rules Review 
Commission wisely approved the temporary wetlands permitting rule, providing a path for development 
with unavoidable impacts to state-defined wetlands to move forward. Yet, it took almost a full year to 
get that process in place after the NWPR was finalized. For this permanent rule, the EMC has concluded 
– correctly, we think, but in any event within their discretion – that having the state wetlands permitting 
rule in place will provide certainty and continuity for both the regulated community and the natural 
resource. The permanent rules are substantively identical to the 401-certification rules—which have 
been in place for decades—there is no meaningful difference in the protection provided under the rules.  
 
Wetlands and headwater streams provide vital functions: hedging against downstream floods, filtering  
pollutants out of surface drinking water sources, recharging groundwater supplies, and serving as vital  
nursery habitat for commercial and recreational fisheries. The EMC’s permanent rules ensure that  
development projects will be allowed to proceed while their impacts are minimized and at least partially 
offset to protect downstream communities and the general public. We encourage you to approve the 
permanent wetland rules to provide continuity in the state program.  
 
Sincerely, 
 
Grady McCallie        David Kelly 
Policy Director         North Carolina State Director 
NC Conservation Network       Environmental Defense Fund 
 
Tim Gestwicki        Peter Raabe 
Executive Director       Southeast Regional Director 
NC Wildlife Federation       American Rivers 
 
Heather Deck          
Executive Director Policy Director      
Sound Rivers          
  Fiscal sponsor of Waterkeepers Carolina 
 
Waterkeepers Carolina is a science-based, environmental advocacy group representing nine 
Waterkeeper groups in North Carolina: 
 
Cape Fear Riverkeeper, Cape Fear Riverwatch 
Catawba Riverkeeper, Catawba Riverkeeper Foundation 
Crystal Coast Waterkeeper, White Oak - New Riverkeeper, Coastal Carolina Riverwatch 
Dan Riverkeeper, Good Stewards of Rockingham 
Haw Riverkeeper, Haw River Assembly 
Neuse Riverkeeper, Pamlico-Tar Riverkeeper, Sound Rivers 
Broad Riverkeeper, French Broad Riverkeeper, Green Riverkeeper, Watauga Riverkeeper, MountainTrue 
Lumber Riverkeeper, Waccamaw Riverkeeper, Winyah Rivers Alliance 
Yadkin Riverkeeper, Yadkin Riverkeeper Foundation 
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Burgos, Alexander N

Subject: FW: [External] letter on 15A NCAC 02H .1301 and .1401-.1405
Attachments: WKC et al wetlands ltr to RRC 3-10-22.pdf

 

From: Grady McCallie <grady@ncconservationnetwork.org>  
Sent: Thursday, March 10, 2022 1:25 PM 
To: rrc.comments <rrc.comments@oah.nc.gov> 
Cc: Everett, Jennifer <jennifer.everett@ncdenr.gov> 
Subject: [External] letter on 15A NCAC 02H .1301 and .1401‐.1405 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 
Thank you for the opportunity to share comments (attached) with the Rules Review Commission in support of the EMC’s 
proposed permanent state wetlands permitting rules, 15A N.C. Admin. Code 02H .1301 (Revision) and 15A N.C. Admin. 
Code .1400 (.1401 through .1405). 
Sincerely, 
Grady 
919‐802‐7592 
 
 

 

Grady McCallie 
NC Conservation Network 
Policy Director  

grady@ncconservationnetwork.org  
P: 919.857.4699 x 101 

 
 
 
 

 
Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized 
state official. 
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North Carolina Wildlife Federation • Sound Rivers • Waterkeepers Carolina   
 
 
 
March 10, 2022 
 
North Carolina Rules Review Commission 
Office of Administrative Hearings 
1711 New Hope Church Road 
Raleigh, NC 27609 
 
Re: Letter of Support for Permanent Wetland Rules: 15A N.C. Admin. Code 02H .1301 (Revision) and 
15A N.C. Admin. Code .1400 (.1401 through .1405) 
 
Dear Commissioners and Commission Staff: 
 
American Rivers, Environmental Defense Fund, NC Conservation Network, NC Wildlife Federation, Sound 
Rivers, and Waterkeepers Carolina submit these comments in support of the Environmental 
Management Commission’s (EMC) proposed permanent rules, 15A N.C. Admin. Code 2H .1301 and 15A 
N.C. Admin. Code .1400 (.1401 through .1405). Our organizations advocate across multiple watersheds 
in North Carolina for the protection of wetlands, streams, and river systems.  
 
Protection of wetlands and streams requires a balance – neither a total prohibition on impacts nor 
wholesale deregulation, but rather efficient review that protects neighbors, downstream communities, 
and the health of the landscape. The proposed permanent rules establish such a system, consistent with 
past practice, that will remain in place no matter the scope of the federal Clean Water Act. The 
proposed permanent rules will allow development projects to proceed that could otherwise be 
unpermittable under state law.  
 
Over the last two decades, our organizations have participated in multiple rounds of federal rulemaking  
over the reach of the federal Clean Water Act, the most recent of those rounds in the form of the Biden 
administration’s proposed rule to restore longstanding federal clean water protections.  Despite that 
proposal, the scope of federal clean water protections remains uncertain.  
 
In 2020, the U.S. EPA and Army Corps of Engineers’ Navigable Waters Protection Rule (NWPR) reduced 
federal jurisdiction over wetlands and headwater streams in North Carolina by hundreds of thousands of 
acres. Yet, those same streams and wetlands remain unambiguously protected under North Carolina’s 
state statutes because they are critical to protecting the state’s natural environment and the 
communities that depend on them. They cannot be impacted without a state permit. Since the state’s 
traditional permit process for these impacts piggybacked on the federal 404 wetlands permitting 
program, that state permit process—the 401 water quality certification process—offered no way to 
authorize impacts to waters of the state not covered by the federal rule. As a result, projects that had 
been planned for months or years, and were presumably carrying financing costs, could not move 
forward.  
 



Although the NWPR has been vacated by two federal courts, the flux in federal jurisdiction 
demonstrates the need for a stand-alone permitting program that authorizes impacts to waters of the 
state as has occurred through the 401-certification program for decades. Last summer, the Rules Review 
Commission wisely approved the temporary wetlands permitting rule, providing a path for development 
with unavoidable impacts to state-defined wetlands to move forward. Yet, it took almost a full year to 
get that process in place after the NWPR was finalized. For this permanent rule, the EMC has concluded 
– correctly, we think, but in any event within their discretion – that having the state wetlands permitting 
rule in place will provide certainty and continuity for both the regulated community and the natural 
resource. The permanent rules are substantively identical to the 401-certification rules—which have 
been in place for decades—there is no meaningful difference in the protection provided under the rules.  
 
Wetlands and headwater streams provide vital functions: hedging against downstream floods, filtering  
pollutants out of surface drinking water sources, recharging groundwater supplies, and serving as vital  
nursery habitat for commercial and recreational fisheries. The EMC’s permanent rules ensure that  
development projects will be allowed to proceed while their impacts are minimized and at least partially 
offset to protect downstream communities and the general public. We encourage you to approve the 
permanent wetland rules to provide continuity in the state program.  
 
Sincerely, 
 
Grady McCallie        David Kelly 
Policy Director         North Carolina State Director 
NC Conservation Network       Environmental Defense Fund 
 
Tim Gestwicki        Peter Raabe 
Executive Director       Southeast Regional Director 
NC Wildlife Federation       American Rivers 
 
Heather Deck          
Executive Director Policy Director      
Sound Rivers          
  Fiscal sponsor of Waterkeepers Carolina 
 
Waterkeepers Carolina is a science-based, environmental advocacy group representing nine 
Waterkeeper groups in North Carolina: 
 
Cape Fear Riverkeeper, Cape Fear Riverwatch 
Catawba Riverkeeper, Catawba Riverkeeper Foundation 
Crystal Coast Waterkeeper, White Oak - New Riverkeeper, Coastal Carolina Riverwatch 
Dan Riverkeeper, Good Stewards of Rockingham 
Haw Riverkeeper, Haw River Assembly 
Neuse Riverkeeper, Pamlico-Tar Riverkeeper, Sound Rivers 
Broad Riverkeeper, French Broad Riverkeeper, Green Riverkeeper, Watauga Riverkeeper, MountainTrue 
Lumber Riverkeeper, Waccamaw Riverkeeper, Winyah Rivers Alliance 
Yadkin Riverkeeper, Yadkin Riverkeeper Foundation 
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Burgos, Alexander N

Subject: FW: [External] NCSGA Letter Supporting Propsed Permanent Wetland Rules
Attachments: Wetlands - NCSGA_LOS_030922.pdf; Sea Grant Newsletter.pdf

 

From: chris@chadwickcreek.com <chris@chadwickcreek.com>  
Sent: Wednesday, March 9, 2022 12:33 PM 
To: rrc.comments <rrc.comments@oah.nc.gov> 
Cc: Everett, Jennifer <jennifer.everett@ncdenr.gov> 
Subject: [External] NCSGA Letter Supporting Propsed Permanent Wetland Rules 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 
Please see attached files. Thank you.  
 
Chris Matteo 
NCSGA 
 
 
 

 
Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized 
state official. 
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1235 Burlington Laboratories 
August , 1976 NCSU, Raleigh, N.C. 27607 Tel: (919) 737-2454 

Trading oysters for beans? 
... the question of fresh water 

In the old West, the issue was fences. On the 
North Carolina coast, it's ditches and "fresh water 
intrusion." 

Fresh water intrusion is the runoff of fresh 
water into normally brackish or salty water. The 
definition is simple but the implications are com­
plex. Many of the brackish, estuary waters that 
receive fresh water such as rain are also the nur­
sery grounds for shrimp, oysters, flounder, trout 
and other commercially important marine life. 
These creatures can adapt to a wide range of 
salinities and temperatures, but they all have 
limits to the amount of fresh water they can stand. 
And they may be hurt by rapid fluctuations in 
water's salt content. 

Other factors are involved, but according to a 
study on brown shrimp done by the North Carolina 
Division of Marine Fisheries, salinity is a major 
ingredient for survival in the estuaries. 

Runoff has always occurred along the coast. 
When it rained, the fresh rainwater eventually 
found its way to the shore. But in recent years, 
as corporations have cleared vast acreages for 
"superfarms" and developers have made room for 
homes, the face of the coastal area has changed. 
Mazes of drainage ditches now make more avenues 
for fresh water to rush to the brackish coastal 
areas. And fewer swamp forests are present to trap 
the water and slowly filter it to the shore. 

(S ee "The Problem,"page two) 



The problem: changing 
land use 
(Continued from page one) 

Now when it rains, rainwater can run in wide 
channels to the brackish nursery areas, opening 
the possibility for changing salinity rapidly and 
altering the directions of water flow. The effect 
could be destruction of the nursery grounds. 

The problem, according to the state report, is 
particularly prevalent in tributaries of the north­
ern Pamlico Sound, such as Long Shoal River, 
Swanquarter Bay and Rose Bay. And fishermen in 
those areas are getting worried, and upset . 

Opposition has focused on one drainage opera­
tion in Hyde County which would drain 1,200 acres 
into Rose Bay. A law suit was filed and is now in 
limbo, according to Swanquarter attorney J ohn S. 
Fletcher. He calls the suit a "warning to the land­
owner that people felt he was doing something he 
shouldn't and that if anything went wrong they'd 
look to him for recompense" and a "notice to the 
government to do something." 

The fishermen brought their worries to the state 
more directly in June: 

Rose Bay oyster houses stand empty. 

"We, the undersigned, being commercial and 
sport fishermen who use the creeks, rivers and 
bays adjacent to Pamlico Sound and the waters of 
Pamlico Sound, petition the Marine Fisheries 
Commission and state officials as follows: 

"-to investigate the invasion of traditionally 
salt or brackish waters by fresh water. 

"-to investigate the effect of changing salinity 
in said waters upon the production of oysters, 
shrimp and other salt water species. 

"-to initiate programs to preserve the tradi­
tional salt waters of the aforesaid waters. 

"-to investigate the effect of decreased salinity 
in said waters upon the economy of the Pamlico 
drainage area, and to initiate proper controls to 
insure the continued health of commercial and 
sport fishing in this area. 

"-to investigate the feasibility of dredging 
Ocracoke Inlet or a new inlet near the Ocracoke 
area. 

"This petition is prompted by the belief that 

during the past decade the fresh water has been 
encroaching upon salt water areas in a gradual, 
but persistent manner." 

The petition was signed with about 3,000 names 
and carried to Raleigh by fisherman Harold Harris 
and his neighbor Troy Mayo. Harris has fished 
Rose Bay and the sound for 10 years and Mayo is 
a native of Swanquarter who fished a quarter of 
a century ago and now works an oyster bed in the 
middle of Pamlico Sound. Harris and Mayo agree 
Rose Bay production is down and they point to 
fresh water intrusion as the main culprit. 

"The bureaucrats and educated fools can't see 
what's going on without a study. But you can ask 
the stupidest person in Hyde County and he'll tell 
you," Mayo declared. "The damage has been done 
in the past 10 years by the big corporate farms. 
We've got sense enough to know that farming has 
to continue but if we don't stop these big corporate 
farms or get some new laws, all these sounds and 
bays and tributaries will be gone. 

"Twenty-five years ago, I owned a 26-foot shad 
boat. We used to go out in Rose Bay, two people, 
for five or six hours and we'd catch 35 to 40 tubs 
of oysters-that was two men pulling by hand," 
Mayo continued. "Today you go out in this same 
area with a power winder and all modern equip­
ment and I'd be surprised if you catch 10 tubs of 
oysters. Up until about five years ago we had 10 
to 15 people that made their living just in Rose 
Bay. Today you haven't got a one-it's just that 
simple." 

Tbe Uniftl'llity ~ North Carolina Sea Grant 
Collep Newsletter la pabli1bed montbiJ' by the 
Uniftl'llity of North <Molina Sea Grant Colleee, 
1236 BarUncton Laborat.oriee, Yarborough Drive, 
North Carolina State Uniwraity, Raleigh, N.C. 
27807. Vol. 8, No. 8. Aupst, 19'16. Dr. B. J. Cope­
land, director. Written and edited bf Karen 
Jarpnsen and Johanna Seltz. Second-clua postage 
paid at Ralelgb, N.C. 2'7811. 



More than one culprit-a many-faceted situation 
The problem is a little more complicated, accord­

ing to Fentress ("Red") Munden of the Oyster Re­
habilitation Section of the Division of Marine 
Fisheries. He agrees that state oyster production 
has dropped considerably in the past 25 years, al­
though the drop has leveled off in the last five years. 
But fresh water intrusion is only part of the cause. 

Extreme overharvesting at the turn of the cen­
tury is still hurting today's oyster production, 
Munden said. And passage of minimum wage laws 
helped close the oyster shucking houses that had 
produced a major source of cultch-the broken 
shells scattered on the water's bottom to catch 
oyster spat, or seed. With less readily available 
cultch, there was less shell material going back 
into the water to develop oyster beds, Munden ex­
plained. Harvesting pressures, particularly in Rose 
Bay which has an exceptionally fine oyster, also 
took their toll, he said. Recently low prices due to 
low oyster demand have encouraged fishermen to 

A dredging operation in the Rose Bay area. The 
water will eventually wind its way to Rose Bay 
itself. 

diversify and depend more on crabs and shrimp, 
he added. 

"Fresh water definitely plays a part, but oyster 
production is very complex. You can't put your 
finger on one thing and say 'Aha, this is it,'" Mun­
den said. "I can't deny, though, that I feel very 
strongly that fresh water intrusion is a problem. 

But we'd do better to approach it not from oyster 
production, but from shrimp-they're more sus­
ceptible to water changes." 

A study of juvenile shrimp in Rose Bay showed 
that fresh water intrusion definitely disrupted the 
salinity of small creeks in the area. The result was 
a smaller shrimp harvest by fishermen, particular­
ly if salinity dipped and fluctuated during the 
critical early spring months. 

The study is not conclusive, though, according 
to its author, Preston Pate, of the Division of 
Marine Fisheries. The state really does not know 
the extent of the fresh water intrusion problem, 
Pate said. 

To find the "truth," the Environmental Manage­
ment Commission has authorized another study, 
based on the demands in the Rose Bay petition. 
This study is expected to take three years and will 
look at the problem, its solutions and their costs 
and benefits as well as possible legislation. 

Wrinkles in the law 

Right now most fresh water intrusion is not 
under any government jurisdiction. State dredge 
and fill laws apply only to marsh areas and estua­
rine water. And, according to Pate and permit co­
ordinator John Parker, much of the draining is 
done where there is either no marsh, not enough 
to justify refusal of a permit or in areas that do not 
drain directly into the estuaries. 

The Army Corps of Engineers was scheduled to 
gain regulatory control this summer over activity 
in wetlands adjacent to tributaries of navigable 
waters. President Ford issued a moratorium on 
the law, however, and the wording would exclude 
much of the land now being drained and all ditches 
now in operation, according to Corps spokesman 
Wayne Wright. 

Sedimentation control laws apply to the silt 
flowing in the water, but not the freshwater itself. 
And agricultural and forestry lands are exempt, 
according to Taylor Currin, Chief Engineer in the 
Department of Natural and Economic Resources 
(DNER) Land Quality Section. 

The Coastal Area Management Act, with its 
provisions for designating special areas of environ­
mental concern, also excludes farming and logging 
operations. Attempts to change the law so it would 
apply to farming or logging would be "practically 
impossible politically," according to one DNER 
official. 

(See "Plodding," page foui) 



Plodding along; so far, so good? 
(Continued from page three) 

"At present time, no one has regulatory author­
ity over fresh water going into salt water," con­
cluded Robert A. Carter, head of the Water Quality 
Operations Branch of the Division of Environ­
mental Management. "It's a pollutant to salt 
water organisms, but it's not defined as such." 

UNC Sea Grant Director B. J. Copeland says 
there is a possibility that his program may become 
involved in the state study on Rose Bay. Sea Grant 
researchers have already been studying runoff 
effects of the Open Grounds superfarm and a Water 
Resources Research Institute study of First Colony 
Farms has just begun. 

If fresh water runoff is identified as a pollution 
problem, several controls have already been sug­
gested. One idea is to leave a buffer zone between 
drainage projects and the shorelines to retard 
fresh water intrusion. Diverting drainage ditches 
into deeper areas of the sounds or into less pro­
ductive nursery areas where excess fresh water 
would have less impact is another idea. Or the 
draining water could be maneuvered to a large 
holding area where it would be released more 
slowly. 

Any state action will take time, Pate said, but 
any action must be backed with hard data. 

"The problem is not so severe that there's any 
potential for complete destruction of, say, the 
shrimp industry. But we feel if the trend continues 
in converting these highly valuable nursery areas 
into fresh water habitat, the effects will certainly 
be detrimental to the seafood industry. We want 
to attack the problem as rapidly as we logistically 
can. We recognize that just because the drainage 
ways are there, the potential is there for ~ome 
drastic effects--even if it doesn't occur 100 times 
out of 100." 

University of North Carolina 
Sea Grant College 
1235 Burlington Laboratories 
North Carolina State University 
Raleigh, N.C. 27607 

"We love beans and beef and we have a serious 
need to extend agricultural operations," Jim 
Brown, also of the Division of Marine Fisheries, 
added. "At the same time we dearly love shrimp 
and oysters. There exists a very serious need for 
imposing compatability between the two. Can it be 
done? That's the question. Can it be done under 
existing authorities or does it mean we'll have to 
pass new laws and add more control to the existing 
maze we have now. Or do we just keep plodding 
along with our fingers crossed? 

"The problem has been developing probably 
since the very first drainage projects," Brown con­
tinued. "We've been aware of it as a potential 
problem for 10 to 12 years but only recently have 
we come up with any data that pinpoints it as a 
serious problem. The initial effect is reducing the 
effectiveness of some of our more productive nurs­
ery areas. The subsequent effect that bothers us is 
the type of pollution that may result from the land 
use at the other end-the possibilities of accidents 
with pesticides and runoff of fertilizer. 

"The whole thing sometimes reminds me of the 
fellow who jumped off the Empire State Building. 
When he passed the 13th floor he saw there was 
a party going on. He waved and said 'So far, so 
good.'" 

Drained and logged land, an increasingly common 
coastal sight. 

Second-cla&a poet.age paid at Raleigh 
N .C. 27611 
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From: rrc.comments
Subject: FW: [External] NC Coastal Federation comments on permanent wetland rules
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From: Ana Zivanovic‐Nenadovic <anaz@nccoast.org>  
Sent: Wednesday, March 9, 2022 10:43 AM 
To: rrc.comments <rrc.comments@oah.nc.gov> 
Cc: Everett, Jennifer <jennifer.everett@ncdenr.gov> 
Subject: [External] NC Coastal Federation comments on permanent wetland rules 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 
Good morning,  
 
On behalf of the North Carolina Coastal Federation please find attached comments supporting the proposed permanent 
wetland rules. 
 
Thank you for taking our comments under consideration. 
 
Best regards, 
Ana 
 
 
 
Ana Zivanovic-Nenadovic 
Assistant Director of Policy 
3609 N.C. 24 (Ocean) 
Newport, NC 28570 
 
anaz@nccoast.org 

 
 



 

 

 
March 9, 2022 
 
North Carolina Rules Review Commission 
Office of Administrative Hearings 
1711 New Hope Church Road 
Raleigh, NC 27609  
 

Re: Letter Supporting Proposed Permanent Wetland Rules: 15A N.C. Admin. Code 02H 
.1301 (Revision) and 15A N.C. Admin. Code .1400 (.1401 through .1405) 

 
 
Dear Commissioners and Commission Staff: 
 
The North Carolina Coastal Federation submits these comments in strong support of the proposed 
permanent wetlands rules proposed by the N.C. Environmental Management Commission.  

The federation is a non-profit organization dedicated to protecting and restoring the North 
Carolina coast. Our organization represents 16,000 supporters statewide and works with the 
public, agencies and local governments to communicate and collaborate wherever possible 
towards solutions that lead to the stewardship and resiliency of our coast. Since 1982, the 
federation has been working with coastal communities and other partners to improve and 
protect coastal water quality and natural habitats, which are intricately tied to our coastal 
economy. By focusing primarily, but not exclusively on natural and productive estuarine 
shorelines, oyster and marsh restoration, coastal management and cleaning the estuaries of 
marine debris, we strive to support and enhance the coastal natural environment.  

 
Wetlands are the kidneys of the coast 
At over 5.7 million acres, 17% of North Carolina’s total landmass is comprised of wetlands. Of these 
wetlands, 95% are located in the coastal plain. In eastern North Carolina, wetlands are the kidneys of 
our coastal communities. They are crucial regulators of freshwater, nutrient, and sediment inputs to the 
estuaries. They improve water quality and provide critical habitat to a multitude of plants and animals 
and their protection is of the utmost importance.  
  
Without wetlands there is no seafood. About 90% of the State's commercial fish harvest is derived from 
estuary-dependent species. Tidal and nontidal creeks surrounded by wetlands and vast beds of 
submersed aquatic vegetation function as nursery areas for larval and juvenile fish and provide critical 
finfish and shellfish habitats for adults.  
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The rapidly growing shellfish aquaculture industry strongly depends on coastal water quality which in 
part is protected by wetlands and their ability to filter out pollutants and sediments carried in 
stormwater. If wetlands continue to be degraded, the industry will not be able to reach its full potential 
and its objective of growing to $33 million in dockside value by the year 2030, a goal strongly supported 
by the state. 
 
Coastal wetlands have already experienced significant degradation through conversion to farmland, 
development and climate change.  Aerial imagery collected by NOAA’s Coastal Change Analysis Program 
shows that impacts from climate change have resulted in the loss of nearly 135,000 acres of nontidal, 
freshwater wetlands within the coastal plain. 
 
The State has an obligation to protect wetlands 
North Carolina’s constitution establishes that: “It shall be the policy of this State to conserve and protect 
its lands and waters for the benefit of all its citizenry”.1,2 
  
Before the federal government’s change of the definition of the Waters of the United States (WOTUS) 
that significantly narrowed down the jurisdictional waters under the Clean Water Act, most of the 
state’s wetlands were regulated under the federal law through the state’s 401 certification. However, a 
large portion of state’s wetlands has been left with no federal protection after the change in the 
definition of the WOTUS, leaving a permitting gap between the federal and state laws.3  
 
The federation believes that requiring permits for any disturbance of wetlands exceeding 1/10 acre is 
appropriate and consistent with the 401-certification process. This permit threshold will allow the 
Division to properly review proposed projects and assess their impacts on wetlands and downstream 
water quality, and determine if there is a need for appropriate mitigation. 
 
Developing strong permanent wetland protection rules is consistent with State’s other efforts 
Realizing the importance of the value of wetlands and their ability to mitigate storm hazards (i.e. flood 
reduction) our state has worked diligently on protecting and restoring wetlands. In particular: 

• Governor Cooper has recently signed into law the state budget that includes more than 
$290 million - including wetland protection and restoration- to protect against increased 
flooding and extreme weather.  

• The State recently updated the State’s Wetlands Protection Plan that was a result of a 
year-long multi stakeholder effort. The plan set key goals through 2025 among which is 

 
1 NC Constitution, Article XIV, Section 5 
2 "Waters" means any stream, river, brook, swamp, lake, sound, tidal estuary, bay, creek, reservoir, waterway, or 
other body or accumulation of water, whether surface or underground, public or private, or natural or artificial, 
that is contained in, flows through, or borders upon any portion of this State, including any portion of the Atlantic 
Ocean over which the State has jurisdiction. G.S. 143-212(6) 
3 Some estimates show that around 900,000 acres just in the Cape Fear and Neuse River basins alone would be left 
without protection. 
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to work with NC’s citizens to manage and restore the state’s wetland resources; and 
promote statewide voluntary wetland restoration and protection.4 

• The Commission recently approved the amendment to the Coastal Habitat Protection 
Plan that calls for greater protection of wetlands to protect and restore water quality in 
order to maintain productive marine fisheries habitats such as submerged aquatic 
vegetation. 

 
 
Conclusion 
Our state’s wetlands are rapidly declining and efforts are made across the board to protect and restore 
them. The Commission should seize this opportunity, and promulgate these proposed rules to safeguard 
these invaluable wetland resources. 
 
 
Thank you for taking our comments under consideration. 
 
 
With best regards, 

 
 
Ana Zivanovic-Nenadovic 
Assistant Director of Policy 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
4  North Carolina Wetland Program Plan  https://www.ncwetlands.org/wpp/ 
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Burgos, Alexander N

Subject: FW: [External] Support Letter for Permanent Wetlands Rules
Attachments: Support Letter for Permanent Wetland Rules.pdf

 

From: Debra Thompson <Debra.Thompson@ci.kinston.nc.us>  
Sent: Tuesday, March 8, 2022 5:01 PM 
To: Everett, Jennifer <jennifer.everett@ncdenr.gov>; rrc.comments <rrc.comments@oah.nc.gov> 
Cc: Mayor Hardy <Mayor.Hardy@ci.kinston.nc.us> 
Subject: [External] Support Letter for Permanent Wetlands Rules 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 
Please see attached. 
 
 
 

DebraThompson, CMC, NCCMC 
City Clerk 
debra.thompson@ci.kinston.nc.us 
 
207 E. King Street 
PO Box 339 
Kinston, NC  28502 
 

  https://www.facebook.com/KinstonCityHall/ 
 

 
Pursuant to North Carolina General Statutes Chapter 132, Public Records, this electronic mail message and any attachments hereto, as well as any 
electronic mail message(s) that may be sent in response to it may be considered public record and as such are subject to request and review. 
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Burgos, Alexander N

Subject: FW: [External] Permanent Wetlands Rule
Attachments: Permanent Wetlands Rule Support Letter Jennings.pdf

 

From: rrc.comments <rrc.comments@oah.nc.gov>  
Sent: Monday, March 7, 2022 2:54 PM 
To: Liebman, Brian R <brian.liebman@oah.nc.gov>; Burgos, Alexander N <alexander.burgos@oah.nc.gov> 
Subject: FW: [External] Permanent Wetlands Rule 
 
 
 

From: Greg Jennings <greg@jenningsenv.com>  
Sent: Monday, March 7, 2022 6:34 AM 
To: rrc.comments <rrc.comments@oah.nc.gov>; Everett, Jennifer <jennifer.everett@ncdenr.gov> 
Subject: [External] Permanent Wetlands Rule 
 

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an attachment to 
Report Spam. 

 

RRC: 

 

Please find attached my letter regarding the Permanent Wetlands Rule. 

 
Thank you,  
 

Greg Jennings, PhD, PE 

Jennings Environmental PLLC 
7 Samuel Ashe Dr, Asheville, NC 28805 
greg@jenningsenv.com 
 
 

 
Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized 
state official. 



 
_______________________________________________________________________________________________________________________________________________________ 

7 Samuel Ashe Drive, Asheville, NC 28805     |     919-600-4790     |     greg@jenningsenv.com 

Jennings Environmental PLLC is licensed with the North Carolina Board of Examiners for Engineers and Surveyors and is 
authorized to practice engineering under the provisions of Chapter 89C and 55B of the General Statutes of North Carolina. 

License Number P-1932. 

 

March 6, 2022 
 
North Carolina Rules Review Commission 
Office of Administrative Hearings 
1711 New Hope Church Road 

Raleigh, NC 27609  

 
Re: Letter of Support for Permanent Wetland Rules: 15A N.C. Admin. Code 02H .1301 (Revision) and 

15A N.C. Admin. Code .1400 (.1401 through .1405) 
 
Dear Commissioners and Commission Staff: 
 

I am submitting these comments in support of the NC Environmental Management Commission’s 
proposed permanent rules that revise 15A N.C. Admin. Code 2H .1301 and 15A N.C. Admin. Code .1400 
(.1401 through .1405). My company, Jennings Environmental PLLC, is a licensed engineering consulting 
firm based in Asheville, NC. We support wetlands protection and believe the permanent rules are 
necessary for continuity in the state’s wetland permitting program. 
 

I am a former member of the NC Environmental Management Commission (2002-2005) and a retired 
Professor of Biological and Agricultural Engineering at NC State University. My career has been 
dedicated to education, research, restoration, and protection of water resources. As an expert in 
wetland and stream protection, I recognize the significant change that took place with the U.S. EPA and 
Army Corps of Engineers’ 2020 Navigable Waters Protection Rule (NWPR). The change in federal 
jurisdiction meant that many wetlands that were once covered by federal and state protections are now 
only covered by state protections. The state’s 401 certification process is the primary tool for DEQ to 
evaluate and authorize wetland impacts. That process is triggered by a federal permit, so without 
federal jurisdiction, the state has no permitting process for wetlands that have been regulated by the 
EMC for decades. Although the NWPR has been vacated by two federal courts, the fluctuation in federal 
jurisdiction has demonstrated the need for a stand-alone state permitting program that regulates 
waters of the State that have been permitted under the 401-certification program for decades. 

  
Protecting wetlands is important for our streams and rivers. The permanent rules strike a balance 
between providing protection for wetlands that have always been regulated by the EMC pursuant to its 
legislative authority and a permitting process that allows unavoidable impacts to proceed and provides 
for mitigation of those impacts. I strongly encourage you to approve the permanent wetland rules to 
provide continuity in the state program. Thank you for considering my comments. 
 
Respectfully submitted, 

 
Gregory D. Jennings, Ph.D., P.E., President 
Jennings Environmental PLLC 
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