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EXPLANATION OF THE PUBLICATION SCHEDULE 

This Publication Schedule is prepared by the Office of Administrative Hearings as a public service and the computation of time periods are not to be deemed binding or controlling.  Time is computed according to 26 NCAC 2C .0302 and the Rules of Civil Procedure, Rule 6.


GENERAL

The North Carolina Register shall be published twice a month and contains the following information submitted for publication by a state agency:
(1)	temporary rules;
(2)	text of proposed rules;
(3)	text of permanent rules approved by the Rules Review Commission;
(4)	emergency rules
(5)	Executive Orders of the Governor;
(6)	final decision letters from the U.S. Attorney General concerning changes in laws affecting voting in a jurisdiction subject of Section 5 of the Voting Rights Act of 1965, as required by G.S. 120-30.9H; and
(7)	other information the Codifier of Rules determines to be helpful to the public.

COMPUTING TIME:  In computing time in the schedule, the day of publication of the North Carolina Register is not included.  The last day of the period so computed is included, unless it is a Saturday, Sunday, or State holiday, in which event the period runs until the preceding day which is not a Saturday, Sunday, or State holiday.


FILING DEADLINES

ISSUE DATE:  The Register is published on the first and fifteen of each month if the first or fifteenth of the month is not a Saturday, Sunday, or State holiday for employees mandated by the State Personnel Commission.  If the first or fifteenth of any month is a Saturday, Sunday, or a holiday for State employees, the North Carolina Register issue for that day will be published on the day of that month after the first or fifteenth that is not a Saturday, Sunday, or holiday for State employees.

LAST DAY FOR FILING:  The last day for filing for any issue is 15 days before the issue date excluding Saturdays, Sundays, and holidays for State employees.


NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing date shall be at least 15 days after the date a notice of the hearing is published.

END OF REQUIRED COMMENT PERIOD
An agency shall accept comments on the text of a proposed rule for at least 60 days after the text is published or until the date of any public hearings held on the proposed rule, whichever is longer.

DEADLINE TO SUBMIT TO THE RULES REVIEW COMMISSION:  The Commission shall review a rule submitted to it on or before the twentieth of a month by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR SESSION OF THE GENERAL ASSEMBLY:  This date is the first legislative day of the next regular session of the General Assembly following approval of the rule by the Rules Review Commission.  See G.S. 150B-21.3, Effective date 
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PROPOSED RULES


		

Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days.
Statutory reference:  G.S. 150B-21.2.






TITLE 13 – DEPARTMENT OF LABOR

Notice is hereby given in accordance with G.S. 150B-21.2 that the North Carolina Department of Labor intends to amend the rules cited as 13 NCAC 13 .0101, .0203, and .0205.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.nclabor.com/

Proposed Effective Date: March 1, 2017

Public Hearing:
Date:  November 16, 2016
Time:  10:00 a.m.
Location:  Labor Building Conference Room 205, 4 West Edenton Street, Raleigh, NC 27602

Reason for Proposed Action:  Session Law 2015-221 repealed N.C. Gen. Stat. § 95-69.13 and made technical, conforming, and other changes to the labor laws of North Carolina.  The Board of Boiler and Pressure Vessels Rules was eliminated by the repeal of N.C. Gen. Stat. § 95-69.13.  These rule amendments eliminate references to the Board of Boiler and Pressure Vessels Rules and makes other conforming changes.  

Comments may be submitted to:  Jane Ammons Gilchrist, 1101 Mail Service Center, Raleigh, NC 27699-1101, phone 919-733-0368, fax 919-733-4235, email jane.gilchrist@labor.nc.gov

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
[bookmark: Check26]|_|	Local funds affected
[bookmark: Check27]|_|	Substantial economic impact (≥$1,000,000)
|_|	Approved by OSBM
[bookmark: Check23]|X|	No fiscal note required by G.S. 150B-21.4

CHAPTER 13 - BOILER AND PRESSURE VESSEL

SECTION .0100 - DEFINITIONS

13 NCAC 13 .0101	DEFINITIONS
The following definitions shall apply throughout the rules in this Chapter and shall be construed as controlling in case of any conflict with the definitions contained in ANSI/NB-23 National Board Inspection Code Parts 2 and 3, The American Society of Mechanical Engineers (ASME) Boiler and Pressure Vessel Code, or The North Carolina State Building Code:
(1)	"Accepted Design and Construction Code" means the Boiler and Pressure Vessel Code of the American Society of Mechanical Engineers (ASME Code), or a comparable code with standards that the Chief Inspector determines to be as safe as equivalent to the ASME Code.
(2)	"Appurtenance" means any control, fitting, appliance, or device attached to or working in conjunction with the boiler proper or pressure vessel.
(3)	"ASME Code" means the Boiler and Pressure Vessel Code of the American Society of Mechanical Engineers.
(4)	"Audit" means activities, other than those identified as certificate inspections, conducted by the Chief Inspector or his designee.  These activities Audits include the following:
(a)	reviews and surveys for ASME and National Board stamp issuance and renewal;
(b)	audits conducted on of an authorized inspector at the location of a manufacturer or repair organization as may be required by the ASME Code, National Board Inspection Code, or National Board Rules for Commissioned Inspectors; and
(c)	audits pursuant to evaluation for the issuance of North Carolina Specials.
(5)	"Automatically fired boiler" means a boiler that cycles automatically in response to a control system and that does not require a constant attendant for the purpose of introducing fuel into the combustion chamber or to control electrical input.
(6)	"Authorized Inspection Agency" means an organization employing commissioned inspectors inspectors, including the following: 
(a)	the Bureau Bureau, as defined in Item (11) of this Rule.
(b)	an inspection agency of an insurance company licensed to write boiler and pressure vessel insurance; or
(c)	an owner-user inspection agency as defined in Item (38) of this Rule. organization that is accredited by the National Board.
(7)	"Authorized inspector" means an employee of an Authorized Inspection Agency who is commissioned by the National Board and this State, holds an appropriate endorsement on his or her National Board Commission, Commission appropriate for the work to be performed, and inspects as the third party inspector in ASME Code manufacturing facilities.
(8)	"Boiler," as defined in G.S. 95-69.9(b), includes the following types of boilers:
(a)	"Exhibition boiler" means a historical or antique boiler that generates steam or hot water for the purposes of entertaining or educating the public or is used for demonstrations, tourist transportation, or exhibitions.  This term includes boilers used in steam tractors, threshers, steam powered sawmills, and similar usages; uses;
(b)	"High pressure boiler" means a boiler in which steam or other vapor is generated at a pressure of more than 15 psig, psig or water is heated to a temperature greater than 250°F and a pressure greater than 160 psig for use external to itself.  High pressure boilers include the following:
(i)	Electric boilers;
(ii)	Miniature boilers;
(iii)	High temperature water boilers; and
(iv)	High temperature liquid boilers (other than water). water);
(c)	"Low pressure boiler" means a boiler in which steam or other vapor is generated at a pressure of not more than 15 psig, psig or water is heated to a temperature not greater than 250°F and a pressure not greater than 160 psig, including the following:
(i)	"Hot water heating boiler" means a low pressure boiler that supplies heated water that is returned to the boiler from a piping system and is used normally for building heat applications (hydronic boiler);
(ii)	"Hot water supply boiler" means a low pressure boiler that furnishes hot water to be used externally to itself (domestic water boiler); itself; and
(iii)	"Steam heating boiler" means a low pressure boiler that generates steam to be used normally for building heat applications. applications;
(d)	"Model hobby boiler" means a boiler that generates steam, whether stationary or mobile, and is used for the purpose of entertainment or exhibiting steam technology, where the boiler does not exceed exceed:
(i)	20 square feet of heating surface, surface;
(ii)	a shell diameter of 16 inches, inches;
(iii)	a volume of 5 cubic feet, feet; and
(iv)	and a pressure of not exceeding 150 psig psig; and is used for the purpose of entertainment or exhibiting steam technology; and
(e)	"Water heater" means a closed vessel in which water is heated by the combustion of fuel, by electricity, or by any other source and withdrawn for potable use external to the system at pressures not exceeding 160 psig and temperatures not exceeding 210°F.
(9)	"Boiler blowoff" means the system associated with the rapid draining of boiler water to remove concentrated solids that have accumulated as a natural result of steam generation.  This term also applies to the blowoff for other boiler appurtenances, such as the low-water fuel cutoff.
(10)	"Boiler proper" or "pressure vessel" means the internal mechanism, shell, and heads of a boiler or pressure vessel terminating at:
(a)	the first circumferential joint for welded end connections;
(b)	the face of the first flange in bolted flange connections; or
(c)	the first threaded joint in threaded connections.
(11)	"Bureau" means the Boiler Safety Bureau of the North Carolina Department of Labor.
(12)	"Certificate inspection" means an inspection, the report of which is used by the Chief Inspector as justification for issuing, withholding, or revoking the inspection certificate.  The term "certificate inspection" also applies to the external inspection conducted in accordance with this Chapter whether or not a certificate is intended to be issued as a result of the inspection.
(13)	"Condemned boiler or pressure vessel" means a boiler or pressure vessel:
(a)	that has been found not to comply with G.S. Chapter 95, Article 7A, or this Chapter;
(b)	that constitutes a menace to public safety; and
(c)	that cannot be repaired or altered so as to comply with G.S. Chapter 95, Article 7A, and this Chapter.
(14)	"Coil type watertube boiler" means a boiler having no steam space, such as a steam drum, whereby the heat transfer portion of the water containing water-containing space consists only of a coil of pipe or tubing.
(15)	"Commissioned inspector" means an employee of an Authorized Inspection Agency that who is commissioned by the National Board and the State of North Carolina and this State, holds an appropriate endorsement on his or her National Board Commission when required appropriate for the work to be performed, who is charged with conducting in-service inspections of pressure equipment and inspecting repairs or alterations to that equipment.
(16)	"Defect" means any deterioration to the pressure equipment affecting the integrity of the pressure boundary or its supports.  Defects may be cracks, corrosion, erosion, bags, bulges, blisters, leaks, broken parts integral to the pressure boundary such as stays, or other flaws identified by NDE or visual inspection.
(17)	"Deficiency" means any violation of the Uniform Boiler and Pressure Vessel Act Act, or rules of this Chapter Chapter, or identified defects.
(18)	"Design criteria" means accepted design and construction code requirements relating to the mode of design and construction of a boiler or pressure vessel.
(19)	"External inspection" means an inspection of the external surfaces and appurtenances of a boiler or pressure vessel.  An external inspection may entail the "shutting down" of a boiler or pressure vessel while it is in operation, including inspection of internal surfaces, if the inspector determines this action is warranted.
(20)	"Hydropneumatic storage tank" means a pressure vessel used for storage of water at ambient temperature not to exceed 120°F and where a cushion of air is contained within the vessel.
(21)	"Imminent danger" means any condition or practice in any location that a boiler or pressure vessel is being operated such that a danger exists, and exists that could reasonably be expected to cause death or serious physical harm immediately if the condition is not abated.
(22)	"Insurance inspector" means the special inspector employed by an insurance company, and holding a valid North Carolina Commission and National Board Commission.
(23)	"Internal inspection" means as complete an examination as can reasonably be made of the internal and external surfaces and appurtenances of a boiler or pressure vessel while it is shut down.
(24)	"Maximum allowable working pressure pressure" or (MAWP)" "MAWP" means the maximum gauge pressure as determined by employing the stress values, design rules, and dimensions designated by the accepted design and construction code or as determined by the Chief Inspector in accordance with this Chapter.
(25)	"Menace to public safety" means a boiler or pressure vessel that cannot be operated without a risk of injury to persons and property.
(26)	"Miniature boiler" means a boiler that does not exceed any of the following:
(a)	16 inch inside shell diameter;
(b)	20 square feet of heating surface (does not apply to electrically fired boilers);
(c)	5 cubic feet volume; and
(d)	100 psig maximum allowable working pressure.
(27)	"National Board Commission" means the commission issued by the National Board to those individuals who have passed the National Board commissioning examination and have fulfilled the requirements of the National Board Rules for Commissioned Inspectors.
(28)	"National Board Inspection Code Code" or (NBIC)" "NBIC" means the ANSI/NB-23 standard published by the National Board, as incorporated by reference under Rule .0103 of this chapter.
(29)	"Nondestructive examination examination" or (NDE)" "NDE" means examination methods used to verify the integrity of materials and welds in a component without damaging its structure or altering its mechanical properties. NDE may involve surface, subsurface, and volumetric examination.  Visual inspection, x-rays, and ultrasound are examples of NDE.
(30)	"Nonstandard boiler or pressure vessels" means:
(a)	high pressure boilers contracted for or installed before December 7, 1935;
(b)	heating boilers contracted for or installed before January 1, 1951;
(c)	pressure vessels contracted for or installed before January 1, 1976;
(d)	hydropneumatic storage tanks contracted for or installed before January 1, 1986; and
(e)	boilers or pressure vessels for to which the ASME Code is not intended to apply, other than those boilers and pressure vessels to which the term North Carolina Special applies.
(31)	"Normal working hours" means between the hours of 6:00 AM and 6:00 PM, Monday through Friday, except for state recognized holidays established in 25 NCAC 01E .0901.
(32)	"North Carolina Commission" means the commission issued by the Board, Commissioner to those individuals who have passed the examination administered by the Chief Inspector relating to the Uniform Boiler and Pressure Vessel Act and the rules of this Chapter, and who also hold to holders of a National Board Commission, authorizing them to conduct inspections in this State.
(33)	"North Carolina Special" means a boiler or pressure vessel that is not constructed under in compliance with the accepted design and construction code Accepted Design and Construction Code as defined in Item (1) of this Rule and for which the owner or operator shall apply for a special inspection certificate with the Chief Inspector.
(34)	"NPS" means nominal pipe size.
(35)	"Nuclear component" means the items in a nuclear power plant such as pressure vessels, piping systems, pumps, valves, and component supports.
(36)	"Nuclear system" means a system comprised of nuclear components which collectively that serve the purpose of producing and controlling an output of thermal energy from nuclear fuel and includes those associated systems essential to the function and overall safety of the power system.
(37)	"Operating pressure" means the pressure at which a boiler or pressure vessel operates.  It shall not exceed the MAWP except as shown in Section I of the ASME Code for forced flow forced-flow steam generators.
(38)	"Owner or user" means any person or legal entity responsible for the operation of any boiler or pressure vessel installed in this State.  This term also applies to a contractor, installer, or agent of the owner or user, user.as applicable. 
(39)	"Owner-user inspector" means an individual who holds a valid North Carolina Commission and National Board Commission and is employed by a company operating pressure vessels for its own use and not for resale, resale and maintains maintaining an inspection program that meets the requirements of the National Board for periodic inspection of pressure vessels owned or used by that company.
(40)	"Pressure piping" means piping, including welded piping, external to high pressure boilers from the boiler proper to the required valve(s).
(41)	"Pressure relief devices" mean the devices on boilers and pressure vessels set to open and relieve the pressure in the event of an over pressurization over-pressurization event, and include the following:
(a)	"Non-reclosing pressure relief device" means a pressure relief device designed to remain open after operation and includes a rupture disk that is a non-reclosing pressure relief device actuated by static pressure upstream of the device and designed to function by the bursting of a pressure retaining disk; operation; and 
(b)	"Pressure relief valve" means a pressure relief device that is designed to reclose and prevent the further flow of fluid after normal conditions have been restored.  These devices include:
(i)	"Relief valve" means an automatic pressure relief valve that is actuated by static pressure upstream of the valve that opens further with the increase in pressure over the opening pressure;
(ii)	"Safety relief valve" means an automatic pressure relief valve that is actuated by static pressure upstream of the valve and characterized by full opening pop action or by opening in proportion to the increase in pressure over the opening pressure; and
(iii)	"Safety valve" means an automatic pressure relief valve that is actuated by static pressure upstream of the valve and characterized by full opening pop action.
(42)	"PSIG" means pounds per square inch gauge.
(43)	"Reinspection or Follow-Up Inspection" means as complete an examination as is necessary to verify that any repair or corrective action required as a result of a certificate inspection is completed.
(44)	"Service vehicle" means a vehicle mounted with an air storage tank and often with other storage tanks that have oil, grease, or other fluids.  The purpose of the vehicle is to service that services vehicles and equipment in the field away from the owner's shop.
(45)	"Shop inspection" means an inspection conducted by an Authorized Inspector or a Commissioned Inspector pursuant to an inspection service agreement whereby the fabrication process or the repair or alteration of a boiler or pressure vessel is observed to ensure compliance with the ASME Code and the NBIC. The term shop inspection includes NBIC, including nuclear shop inspection where fabrication or material supply is done by the holder of an ASME N "N" type certificate.
 (46)	"Special inspection" means any inspection conducted by a Deputy Inspector other than a regularly scheduled inspection.  Special inspection also includes inspection, including the performance of an inspection by a Deputy Inspector that requires that the inspector make a special trip to meet the needs of the individual or organization requesting the inspection, including conducting certificate inspections during hours other than normal working hours, and inspection of field repairs and alterations.
(47)	"Special inspector" means a National Board commissioned inspector employed by an insurance company authorized to write boiler and pressure vessel insurance in the state of North Carolina.
(48)	"Violation" means the failure to comply with the requirements of the Uniform Boiler and Pressure Vessel Act or this Chapter.

Authority G.S. 95-69.11; 95-69.14.

SECTION .0200 - ADMINISTRATION

13 NCAC 13 .0203	NORTH CAROLINA 
COMMISSION
(a)  When requested by the employer and upon presentation of a properly completed Application for Commission as an Inspector of Boilers and Pressure Vessels, a North Carolina Commission, bearing the signature of the Commissioner, shall be issued by the Board of Boiler and Pressure Vessel Rules (the "Board") Commissioner to persons holding a valid National Board Commission who have taken and passed the examination specified in 13 NCAC 13 .0202(b).
(b)  Applications for a North Carolina Commission shall be processed upon proof of a National Board Commission and payment of a thirty-five dollar ($35.00) fee to the Department of Labor.
(c)  North Carolina Commissions are shall be valid through December 31, at which time the inspector's employer shall submit a renewal request letter and a thirty-five dollar ($35.00) fee to the Department of Labor.
(d)  The North Carolina Commission shall be returned by the employing company with notification of termination date to the Bureau within 30 days of termination of employment.
(e)  A North Carolina Commission may be suspended or revoked by the Board Commissioner in accordance with G.S. 95-69.13 G.S. 95-69.11(20) for incompetence, untrustworthiness, or falsification of if an inspector is incompetent or untrustworthy or has falsified any statement in an application or inspection report.  The Board Commissioner shall give notice of the commencement of proceedings for suspension or revocation of a commission pursuant to G.S. 150B-23. A North Carolina Commission may be suspended prior to the hearing if the Chief Inspector determines that the public health, safety, or welfare requires the suspension.  In this case, the proceedings shall be promptly commenced and determined in accordance with G.S. 150B-3.  The Board's Commissioner's decision regarding the competency of an inspector shall be determined after consideration of the knowledge, skill, and care ordinarily possessed and employed by boiler and pressure vessel inspection personnel in good standing.  Industry custom and practice shall be considered but are not determinative.  Failure to conduct the inspections in accordance with this Chapter shall constitute incompetence.  The Board Commissioner shall give the inspector opportunity to show that he is conducting his duties in a competent manner and that suspension or revocation is unwarranted.  If the inspector believes that the decision of the Board Commissioner is not warranted, he may file a petition for judicial review pursuant to Article 4 of Chapter 150B of the N.C. General Statutes. the inspector may take exception to the determination, in which event the inspector may appeal the final determination of the action pursuant to G.S. 150B. 

Authority G.S. 95-69.11; 95-69.15.

13 NCAC 13 .0205	OWNER‑USER INSPECTION 
ORGANIZATION
 (a)  A company seeking to conduct inspections of its own pressure vessels shall file an application with the Chief Inspector Inspector,and obtain approval from the Board. accompanied by the Certificate of Accreditation issued by the National Board as an Owner-User Inspection Organization.
(b)  The company shall, in its application, designate a supervisor who shall be an engineer within its employ, employ who, upon approval of the application, shall:
(1)	ascertain that the company's inspectors, pursuant to Rules .0202 and .0203 of this Section, are issued owner‑user commission National Board Commission cards;
(2)	supervise inspections of pressure vessels and see ensure that an inspection report, signed by the owner‑user inspector, is filed at the equipment site;
(3)	notify the Chief Inspector of any unsafe pressure vessel that presents a condition of imminent danger;
(4)	maintain a master file of inspection records that shall be made available for examination by the Chief Inspector or his representative during business hours: hours and contain the following:
(A)	identifying each pressure vessel by serial number and abbreviated description; and
(B)	showing the date of the last and next scheduled inspection; and
(5)	on a date mutually agreed upon with the Chief Inspector, file an annual statement signed by the supervisor, supervisor showing the number of boilers and certifying that each inspection was conducted pursuant to this Chapter, accompanied by an administrative fee of twenty-five dollars ($25.00) per vessel.
(c)  Inspection certificates shall not be required for pressure vessels inspected under an owner‑user program.

Authority G.S. 95‑69.11; 95‑69.15; 95-69.16.


TITLE 15A – DEPARTMENT OF ENVIRONMENTAL QUALITY

Notice is hereby given in accordance with G.S. 150B-21.2 that the Environmental Management Commission intends to adopt the rules cited as 15A NCAC 02N .0406, .0407; .1001-.1003; 02O .0311-.0316, amend the rules cited as 15A NCAC 02N .0101, .0102, .0104, .0201-.0203, .0301-.0304, .0401-.0405, .0501-.0506, .0601-.0604, .0701-.0708, .0801-.0805 and repeal the rules cited as 15A NCAC 02N .0103; 02O .0309 and .0310.

Link to agency website pursuant to G.S. 150B-19.1(c):  https://deq.nc.gov/news/events/public-notices-hearings

Proposed Effective Date:  June 1, 2017

Public Hearing:
Date:  November 16, 2016
Time:  4:00 p.m.
Location:  Green Square Building, Room 1210, 217 West Jones St. Raleigh, NC 27603

Reason for Proposed Action:  The state is required to incorporate changes to the federal Underground Storage Tank regulations (40 CFR Part 280) to retain its State Program Approval.

Comments may be submitted to:  Andria Merritt, 1646 MSC, Raleigh, NC 27699-1646, phone (919) 707-8157, fax (919) 707-8157, email andria.merritt@ncdenr.gov

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|X|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|X|	Local funds affected
|X|	Substantial economic impact (≥$1,000,000)
|X|	Approved by OSBM
|_|	No fiscal note required by G.S. 150B-21.4

CHAPTER 02 – ENVIRONMENTAL MANAGEMENT

subchapter 02n - UNDERGROUND STORAGE TANKS

section .0100 - GENERAL CONSIDERATIONS

15A NCAC 02N .0101	GENERAL
(a)  The purpose of this Subchapter is to establish the technical standards and corrective action requirements for owners and operators of underground storage tanks.
(b)  The Groundwater UST Section of the Division of Environmental Waste Management shall administer the underground storage tank program for the State of North Carolina.
(c)  Division staff may conduct inspections as necessary to ensure compliance with this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h).

15A NCAC 02N .0102	COPIES OF REFERENCED 
FEDERAL REGULATIONS
(a)  Copies of the applicable Code of Federal Regulations Regulations, Sections 40 CFR 280.10-280.252 and Appendices Part 280, may be obtained at www.ecfr.gov/cgi-bin/ECFR?page=browse at no cost.sections referred to in this Subchapter are available for public inspection at Department of Environment, Health and Natural Resources regional offices. They are:
(1)	Asheville Regional Office, Interchange Building, 59 Woodfin Place, Post Office Box 370, Asheville, North Carolina 28802;
(2)	Winston‑Salem Regional Office, Suite 100, 8025 North Point Boulevard, Winston‑Salem, North Carolina 27106;
(3)	Mooresville Regional Office, 919 North Main Street, Mooresville, North Carolina 28115;
(4)	Raleigh Regional Office, 3800 Barrett Drive, Post Office Box 27687, Raleigh, North Carolina 27611;
(5)	Fayetteville Regional Office, Wachovia Building, Suite 714, Fayetteville, North Carolina 28301;
(6)	Washington Regional Office, 1424 Carolina Avenue, Farish Building, Washington, North Carolina 27889;
(7)	Wilmington Regional Office, 7225 Wrightsville Avenue, Wilmington, North Carolina 28403.
(b)  Copies of such regulations can be made at these regional offices for ten cents ($0.10) per page.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h).

15A NCAC 02N .0103	ADOPTION BY REFERENCE 
UPDATES
The Code of Federal Regulations adopted by reference in this Subchapter shall include any later amendments thereto as allowed by G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h).

15A NCAC 02N .0104	IDENTIFICATION OF TANKS
(a)  Owners and operators shall maintain at each facility underground storage tank location a current diagram that clearly indicates, for each underground storage tank:
(1)	location with respect to property boundaries and any permanent on‑site structures;
(2)	total storage capacity, in gallons;
(3)	the exact type of petroleum product (such as unleaded gasoline, No. 2 fuel oil, diesel) or hazardous substance stored; and
(4)	the year the tank was installed.
(b)  The diagram shall be made available for inspection, inspection during normal operating hours, to authorized representatives of the Department. Division.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h).

SECTION .0200 - PROGRAM SCOPE AND INTERIM PROHIBITION

15A NCAC 02N .0201	APPLICABILITY
The provisions for regulations governing "Applicability" contained set forth in 40 CFR 280.10 (Subpart A) are hereby incorporated by reference reference,including subsequent amendments and editions except that: 
(1)	Underground storage tanks (UST) containing de minimus minimis concentrations of regulated substances are also subject to the requirements for permanent closure in Rules .0802 and .0803 of this Subchapter; 
(2)	UST systems defined at 40 CFR 280.10(c) are exempted from meeting the requirements of Section .0900 of this Subchapter; and
(3)(2)	UST systems defined at 40 CFR 280.10(d) are subject to all of that store fuel solely for use by emergency power generators installed on or after November 1, 2007 shall also meet the requirements of Section .0900 of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0202	INSTALLATION 
REQUIREMENTS FOR PARTIALLY EXCLUDED UST 
SYSTEMS
The provisions for regulations governing "Interim Prohibition for deferred Installation requirements for partially excluded UST systems" contained set forth in 40 CFR 280.11 (Subpart A) have been adopted by reference in accordance with G.S. 150B‑14(c).are hereby incorporated by reference. 

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0203	DEFINITIONS
(a)  The regulations governingdefinitions "Definitions" contained set forth in 40 CFR 280.12 (Subpart A) are hereby incorporated by reference reference, including subsequent amendments and editions except that that:
(1)	40 CFR 280.12 "UST system" shall be changed to read "'UST system' or 'Tank system' means an underground storage tank, connected underground piping, underground ancillary equipment, dispenser, and containment system, if any." any";
(2)	40 CFR 280.12 "Class A operator" shall not be incorporated by reference;
(3)	40 CFR 280.12 "Class B operator" shall not be incorporated by reference;
(4)	40 CFR 280.12 "Class C operator" shall not be incorporated by reference;
(5)	40 CFR 280.12 "Replaced" shall not be incorporated by reference; and
(6)	40 CFR 280.12 "Secondary containment or secondarily contained" shall not be incorporated by reference.
(b)  This Rule shall apply throughout this Subchapter except that:
(1)	"Implementing agency" shall mean the "Division of Waste Management."
(2)	"Division" shall mean the "Division of Waste Management."
(3)	"Director" and "Director of the Implementing Agency" shall mean the "Director of the Division of Waste Management."
(c)  The following definitions shall apply throughout this Subchapter:
(1)	"De minimis concentration" means the amount of a regulated substance which that does not exceed one percent (1%) of the capacity of a tank, excluding piping and vent lines.
(2)	"Expeditiously emptied after use" means the removal of a regulated substance from an emergency spill or overflow containment UST system within 48 hours after the necessity for use of the UST system has ceased.
(3)	"Previously closed" means:
(A)	An UST system from which all regulated substances had been removed, the tank had been filled with a solid inert material, and tank openings were had been sealed or capped prior to December 22, 1988; or
(B)	An UST system removed from the ground prior to December 22, 1988.
(4)	"Temporarily closed" means:
(A)	An UST system from which the product has been removed such that not more than one inch of product and residue are present in any portion of the tank; or
(B)	Any UST system in use as of December 22, 1988 which that complies with the provisions of 15A NCAC 02N .0801 .0801.
(5)	"Secondary containment" means a method or combination of methods of release detection for UST systems that includes: 
(A)	For tank installations or replacements completed prior to November 1, 2007, double-walled construction and external liners (including vaults); 
(B)	For underground piping installations or replacements completed prior to November 1, 2007, trench liners and double-walled construction; 
(C)	For tank installations or replacements completed on or after November 1, 2007, double-walled construction and interstitial release detection monitoring which that meet the requirements of Section .0900 of this Subchapter; and
(D)	For all other UST system component installations or replacements completed on or after November 1, 2007, double-walled construction or containment within a liquid-tight sump, sump and interstitial release detection monitoring which that meet the requirements of Section .0900 of this Subchapter. Upon written request, the The Division shall approve other methods of secondary containment for connected piping that it determines are capable of meeting the requirements of Section .0900 of this Subchapter.
(6)	"Interstitial space" means the opening formed between the inner and outer wall of an UST system with double-walled construction or the opening formed between the inner wall of a containment sump and the UST system component that it contains.
(7)	"Replace" means to remove an UST system or UST system component and to install another UST system or UST system component in its place.
(8)	"UST system component or tank system component" means any part of an UST system.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

SECTION .0300 - UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION

15A NCAC 02N .0301	PERFORMANCE STANDARDS 
FOR UST SYSTEM INSTALLATIONS OR 
REPLACEMENTS COMPLETED AFTER DECEMBER 
22, 1988 AND BEFORE NOVEMBER 1, 2007
(a)  The regulations governing "Performance standards for new UST systems" contained set forth in 40 CFR 280.20 (Subpart B) are hereby incorporated by reference reference,including subsequent amendments and editions except that:
(1)	40 CFR 280.20(a)(4) is shall not be incorporated by reference; 
(2)	40 CFR 280.20(b)(3) is shall not be incorporated by reference; and
(3)	UST system or UST system component installations or replacements completed on or after November 1, 2007, shall also meet the requirements of Section .0900 of this Subchapter.
(b)  No UST system shall be installed within 100 feet of a well serving a public water system, as defined in 15A NCAC 18C .0102 G.S. 130A-313(10), or within 50 feet of any other well supplying water for human consumption.
(c)  An UST system existing on January 1, 1991 1991, and located within the area described in Paragraph (b) of this Rule, Rule may be replaced with a new tank meeting the performance standards of 40 CFR 280.20 and the secondary containment provisions of 40 CFR 280.42(b)(1) through (4). 280.42(a) through (d). The replacement UST system may shall not be located nearer to the water supply source than the UST system being replaced. 
(d)  Except as prohibited in Paragraph (b) of this Rule, an UST system must shall meet the requirements for secondary containment described at 40 CFR 280.42(b)(1) through (4): 280.42(a) through (d):
(1)	Within 500 feet of a well serving a public water supply or within 100 feet of any other well supplying water for human consumption; or
(2)	Within 500 feet of any surface water classified as High Quality Water (HQW), Outstanding Resource water (ORW), WS-I, WS-II or SA.
(e)  An UST system or UST system component installation completed on or after November 1, 2007 2007, to replace an UST system or UST system component located within the areas described in Paragraphs (b), (c), or (d) of this Rule shall meet the requirements of Section .0900 of this Subchapter.
(f)  40 CFR 280.20 Note to paragraph (d) is amended to include Petroleum Equipment Institute Publication RP1000, "Recommended Practices for the Installation of Marina Fueling Systems."

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0302	UPGRADING OF EXISTING UST 
SYSTEMS AFTER DECEMBER 22, 1998 AND BEFORE 
NOVEMBER 1, 2007 
(a)  The provisions for regulations governing "Upgrading of existing UST systems" contained set forth in 40 CFR 280.21 (Subpart B) are hereby incorporated by reference reference, including subsequent amendments and editions except that that:
(1)	existing UST systems located within the areas defined at described in Rule .0301(b) and (d) of this Section shall be upgraded in accordance with the provisions of 40 CFR 280.21(b) through (d) and shall be provided with secondary containment as described at in 40 CFR 280.42(b)(1) through (4). 280.42(a) through (d). An UST system so upgraded shall not be located nearer to a source of drinking water supply than its location prior to being upgraded upgraded; and,
(2)	40 CFR 280.21 Note to paragraph b(1)(ii)(C) shall not be incorporated by reference.
(b)  Owners must and operators shall submit notice of the upgrading of any UST system conducted in accordance with the requirements of 40 CFR 280.21 to the Division, on forms provided by the Division and within 30 days following completion of the upgrading activity, activity.a description of the upgrading of any UST system conducted in accordance with the requirements of 40 CFR 280.21. The notice shall include form "UST-8 Notification of Activities Involving Underground Storage Tank Systems," which is set forth in Rule .0303(1)(b) of this Section.
(c)  UST systems upgraded in accordance with 40 CFR 280.21 prior to January 1, 1991 1991, are in compliance with this Rule.
(d)  An UST system or UST system component installation completed on or after November 1, 2007 2007, to upgrade or replace an UST system or UST system component described in Paragraph (a) of this Rule shall meet the performance standards of Section .0900 of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0303	NOTIFICATION 
REQUIREMENTS
The regulations governing "Notification requirements" contained set forth in 40 CFR 280.22 (Subpart B) have been adopted are hereby incorporated by reference reference,in accordance with G.S. 150B‑14(c) except that:
(1)	Any owner Owners and operators of an UST system must shall submit to the Division, on forms provided by the Division, a notice of intent to conduct any of the following activities:
(a)	Installation notice of installation of a new UST system; system or UST system component shall be in accordance with Rule .0902 of this Subchapter;
(b)	notice of Installation installation of a leak detection device installed outside of the outermost wall of the tank and piping, such as vapor detection or groundwater monitoring devices; and devices, shall be given at least 30 days before the activity is begun.  The notice shall be provided on form "UST-8 Notification of Activities Involving Underground Storage Tank Systems," which may be accessed free of charge at http://deq.nc.gov/about/divisions/waste-management/underground-storage-tanks-section/forms.  Form "UST-8 Notification of Activities Involving Underground Storage Tank Systems" shall include:
(i)	the same information provided in Appendix I to 40 CFR 280, except that Sections X (2) and (3), and Section XI shall not be included on the form;
(ii)	operator identification and contact information;
(iii)	number of tank compartments and tank compartment identity, capacity, and product stored;
(iv)	identity of tanks that are manifold together with piping;
(v)	stage I Vapor Recovery equipment type and installation date;
(vi)	corrosion protection methods for metal flexible connectors, submersible pumps, and riser pipes;
(vii)	UST system and UST system component installation date, manufacturer, model, and leak detection monitoring method;
(viii)	spill containment equipment installation date, manufacturer, model, and leak detection monitoring method;
(ix)	overfill prevention equipment installation date, manufacturer, and model; and
(x)	leak detection equipment manufacturer and model;
(c)	notice of Permanent permanent closure or change‑in‑service of an UST system.system shall be given at least 30 days before the activity begins unless a North Carolina Professional Engineer or North Carolina Licensed Geologist retained by the owner or operator to provide professional services for the tank closure or change-in-service submits the notice.  A North Carolina Professional Engineer or North Carolina Licensed Geologist may submit the notice at least five business days before the activity begins.  The notice shall be provided on form "UST-3 Notice of Intent: UST Permanent Closure or Change-in-Service, "which may be accessed free of charge at http://deq.nc.gov/about/divisions/waste-management/underground-storage-tanks-section/forms.  Form "UST-3 Notice of Intent: UST Permanent Closure or Change-in-Service" shall include:
(i)	owner identification and contact information;
(ii)	site location information;
(iii)	site contact information;
(iv)	contractor and consultant identification and contact information;
(v)	identity of UST systems to be permanently closed or that will undergo a change-in-service;
(vi)	for permanent closure, the proposed method of UST System closure – removal or fill in-place;
(vii)	for a change-in-service, the new contents to be stored;
(viii)	proposed UST system closure or change-in-service date; and
(ix)	signature of UST system owner;
(d)	notice of a change of ownership of a UST system pursuant to 40 CFR 280.22(b) shall be provided on form "UST-15 Change of Ownership of UST System(s)," which may be accessed free of charge at http://deq.nc.gov/about/divisions/waste-management/underground-storage-tanks-section/forms.  Form "UST-15 Change of Ownership of UST System(s)" shall include:
(i)	the same information provided in Appendix II to 40 CFR 280;
(ii)	site location information;
(iii)	notarized signature of the new owner of an UST system;
(iv)	name and notarized signature of the previous owner of an UST system; and
(v)	appended information shall include documentation of an UST system ownership transfer such as a property deed or bill of sale and for a person signing the form on behalf of another, such as an officer of a corporation, administrator of an estate, representative of a public agency, or as having power of attorney, documentation showing that the person can legally sign in such capacity.
(2)	Notification as required in Paragraph (1) of this Rule shall be given at least 30 days before the activity is begun except as authorized by the Director.
(3)(2)	Owners and operators of UST systems that were in the ground on or after May 8, 1986, were required to notify the Division in accordance with the Hazardous and Solid Waste Amendments of 1984, Public Law 98‑616, on a form published by the Environmental Protection Agency on November 8, 1985 (50‑FR 46602) 46602), unless notice was given pursuant to Section 103(c) of CERCLA. Owners or operators who have not complied with the notification requirements may shall complete the appropriate the form, provided by the Division, form "UST-8 Notification of Activities Involving Underground Storage Tank Systems" and submit the form to the Division.
(4)(3)	Beginning October 24, 1988, any person who sells a tank intended to be used as an underground storage tank must UST shall notify the purchaser of such tank of the owners's owner's notification obligations under Paragraphs Item (1) and (2) of this Rule.
(5)(4)	Any reference in 40 CFR Part 280 to the notification form in Appendix I shall refer to the North Carolina notification form approved by the Division and EPA "UST-8 Notification of Activities Involving Underground Storage Tank Systems".

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.





15A NCAC 02N .0304	implementation 
schedule for PERFORMANCE standards for 
new ust systems and upgrading 
requirements for existing ust systems 
located in areas defined in rule .0301(d)
(a)  The following implementation schedule shall apply only to owners and operators of UST systems located within areas defined described in Rule .0301(d) of this Section. This implementation schedule shall be used by the Department for govern tank owners and operators to comply in complying with the secondary containment requirements contained set forth in Rule .0301(d) for new UST systems and the secondary containment requirements contained set forth in Rule .0302(a) for existing UST systems. 
(1)	All new UST systems and replacements to an UST system shall be provided with secondary containment as of April 1, 2001.
(2)	All steel or metal connected piping and ancillary equipment of an UST, regardless of date of installation, shall be provided with secondary containment as of January 1, 2005.
(3)	All fiberglass or non-metal connected piping and ancillary equipment of an UST, regardless of date of installation, shall be provided with secondary containment as of January 1, 2008.
(4)	All UST systems installed on or before January 1, 1991 shall be provided with secondary containment as of January 1, 2008.
(5)	All USTs installed after January 1, 1991, and prior to April 1, 2001, shall be provided with secondary containment as of January 1, 2020. Owners of USTs located within 100 to 500 feet of a public water supply well, if the well serves only a single facility and is not a community water system system, may seek a variance in accordance with Paragraphs (d) through (i) of this Rule.
(b)  All owners and operators of UST systems shall implement the following enhanced leak detection monitoring as of April 1, 2001. The enhanced leak detection monitoring shall consist of the following:
(1)	Installation of an An automatic tank gauging system for each UST;
(2)	Installation of an An electronic line leak detector for each pressurized piping system;
(3)	Conducting one One 0.1 gallon per hour (gph) test per month or one 0.2 gph test per week on each UST system;
(4)	Conducting a A line tightness test capable of detecting a leak rate of 0.1 gph, once per year for each suction piping system. No release detection is shall be required for suction piping that is designed and constructed in accordance with 40 CFR 280.41(b)(2)(i) through (v); 280.41(b)(1)(ii)(A) through (E);
(5)	If the UST system is located within 500 feet of a public water supply well or within 100 feet of any other well supplying water for human consumption, owners or operators shall sample the water supply well at least once per year. The sample collected from the well shall be characterized in accordance with:
(A)	Standard Method 6200B, Volatile Organic Compounds Purge and Trap Capillary-Column Gas Chromatographic/Mass Spectrometric Method, which is incorporated by reference, reference including subsequent amendments and editions, and may be obtained at http://www.standardmethods.org/ at a cost of sixty-nine dollars ($69.00);
(B)	EPA Method 625, Base/Neutrals and Acids, which is incorporated by reference, reference including subsequent amendments and editions, and may be accessed free of charge at http://water.epa.gov/scitech/methods/cwa/organics/upload/2007_07_10_methods_method_ organics_625.pdf; and 
(C)	If a waste oil UST system is present that does not meet the requirements for secondary containment in accordance with 40 CFR 280.42(b)(1) through (4), the sample shall also be analyzed for lead and chromium using Method 6010C, Inductively Coupled Plasma-Atomic Emission Spectrometry, which is incorporated by reference including subsequent amendments and editions, and may be accessed free of charge at http://www.epa.gov/epawaste/hazard/testmethods/sw846/pdfs/6010c.pdf or Method 6020A, Inductively Coupled Plasma-Mass Spectrometry, which is incorporated by reference including subsequent amendments and editions, and may be accessed free of charge at http://www.epa.gov/epawaste/hazard/testmethods/sw846/pdfs/6020a.pdf; and
(6)	The first sample collected in accordance with Subparagraph (b)(5) of this Rule shall be collected and the results received by the Division by October 1, 2000 2000, and yearly thereafter.
(c)  An UST system or UST system component installation completed on or after November 1, 2007 2007, to upgrade or replace an UST system or UST system component described as required in Paragraph (a) of this Rule shall meet the performance standards of Section .0900 of this Subchapter.
(d)  The Environmental Management Commission may grant a variance from the secondary containment upgrade requirements in Subparagraph (a)(5) of this Rule for USTs located within 100 to 500 feet of a public water supply well, well if the well serves only a single facility and is not a community water system. Any request for a variance shall be in writing by the owner of the UST for which the variance is sought. The request for variance shall be submitted to the Director, Division of Waste Management, 1646 Mail Service Center, Raleigh, NC 27699-1646. The Environmental Management Commission shall grant the variance if the Environmental Management Commission finds facts to support the following conclusions:
(1)	The variance will not endanger human health and welfare or groundwater; and 
(2)	UST systems are operated and maintained in compliance with all applicable federal laws and regulations and state laws and rules.
(e)  The Environmental Management Commission may require the variance applicant to submit such information as the Environmental Management Commission deems necessary to make a decision to grant or deny the variance. Information that may be requested includes the following:
(1)	Water supply well location, depth, construction specifications, and sampling results;
(2)	Groundwater depth and flow direction; and
(3)	Leak detection monitoring and testing results. 
(f)  The Environmental Management Commission may impose such conditions on a variance as the Environmental Management Commission deems necessary to protect human health and welfare and groundwater. Conditions for a variance may include the following: 
(1)	Increased frequency of leak detection and leak prevention monitoring and testing;
(2)	Periodic water supply well sampling; and
(3)	Increased reporting and recordkeeping. 
(g)  The findings of fact supporting any variance under this Rule shall be in writing and made part of the variance.
(h)  The Environmental Management Commission may rescind a variance that was previously granted if the Environmental Management Commission discovers through inspection or reporting that the conditions of the variance are not met or that the facts no longer support the conclusions in Subparagraphs (d)(1) and (2) of this Rule.
(i)  An owner of a an UST system who is aggrieved by a decision of the Environmental Management Commission to deny or rescind a variance, variance or to conditionally grant a variance may commence a contested case by filing a petition under pursuant to G.S. 150B-23 within 60 days after receipt of the decision.

Authority G.S. 143-215.3(a)(15); 143B-282(a)(2)(h).

section .0400 - GENERAL OPERATING REQUIREMENTS

15A NCAC 02N .0401	SPILL AND OVERFILL 
CONTROL
The provisions for regulations governing "Spill and overfill control" contained set forth in 40 CFR 280.30 (Subpart C) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.


15A NCAC 02N .0402	OPERATION AND 
MAINTENANCE OF CORROSION PROTECTION
The provisions for regulations governing "Operation and maintenance of corrosion protection" contained set forth in 40 CFR 280.31 (Subpart C) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0403	COMPATIBILITY
The provisions for regulations governing "Compatibility" contained set forth in 40 CFR 280.32 (Subpart C) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0404	REPAIRS ALLOWED
The regulations governing "Repairs Allowed" provisions contained set forth in 40 CFR 280.33 (Subpart C) have been adopted by reference in accordance with G.S. 150B‑14(c) are hereby incorporated by reference, except that the first sentence of 40 CFR 280.33(d) shall be read: "Repairs to secondary containment areas of tanks and piping used for interstitial monitoring and to containment sumps used for interstitial monitoring of piping shall have the secondary containment tested for tightness as directed by the Division within 30 days following the date of completion of the repair."  When determining the required test method, the Division may consider the following:
(1)	installation date of the repaired UST system component;
(2)	test methods that are third-party certified as being capable of detecting a 0.10 gallon per hour leak rate with a probability of detection (Pd) of at least 95 percent and a probability of false alarm (Pfa) of no more than 5 percent;
(3)	codes of practice developed by a nationally recognized association;
(4)	written manufacturer's guidelines for installation testing and/or testing after repairs are conducted; and
(5)	test methods developed by an independent laboratory. 

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0405	REPORTING AND 
RECORDKEEPING
(a)  The regulations governing "Reporting and recordkeeping" procedures contained set forth in 40 CFR 280.34 (Subpart C) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).
(b)  Owners and operators must also shall submit to the Division, on forms provided by the Division and within 30 days following completion, results of the site investigation conducted:
(1)	at permanent closure; closure or change-in-service.  The results of the site investigation for permanent closure or change-in-service shall be reported in a format that includes the following:
(A)	site location information;
(B)	identification and contact information for the owner, operator, property owner, consultant, contractor, and analytical laboratory;
(C)	the same information provided in Appendix I to 40 CFR Part 280, Section X;
(D)	information about any release discovered, including discovery date, estimated quantity of petroleum or hazardous substance released, and the cause and source;
(E)	information about any previous releases at the site, including owner or operator at the time of the release, source, cause, and location relative to the current release;
(F)	description of site characteristics, such as use of the site and surrounding area, drinking water supplies, presence and location of water supply wells and surface water, depth to and nature of bedrock, depth to groundwater, and direction of groundwater flow;
(G)	date of permanent closure or change-in-service of an UST system and last contents stored;
(H)	procedures and methods used to clean an UST system prior to permanent closure or change-in-service;
(I)	procedures and methods used to permanently close an UST system; 
(J)	description of condition of tank, piping, and dispenser;
(K)	documentation of disposal of tank and its contents;
(L)	description of condition of excavation, volume of soil excavation, soil type encountered, type and source of backfill used, and any groundwater, free product, or bedrock encountered in the excavation;
(M)	method of temporary storage, sampling, and treatment or disposal of excavated soil;
(N)	procedures and methods used for sample collection, field screening, and laboratory analysis;
(O)	quality assurance and quality control procedures and methods for decontamination of field and sampling equipment and for sample handling, preservation, and transportation; 
(P)	field screening results and analytical results for samples collected, comparison of analytical results to standards set forth in 15A NCAC 02L, and the presence and quantity of any free product; and
(Q)	maps and figures showing the site and surrounding topography, current and former UST system locations, surface water, water supply wells, monitoring wells, types and locations of samples, analytical results for samples, ground water flow direction, geologic boring logs, and monitoring well construction specifications; or
(2)	to insure compliance with the requirements for installation of vapor monitoring and groundwater monitoring devices, as specified in 40 CFR 280.43(e)(1) through (e)(4) and 280.43(f)(1) through (f)(5), respectively. The site investigation shall be conducted in accordance with Rule .0504 of this Subchapter.
(c)  Owners must shall submit to the Division, on forms provided by the Division, Division and within 30 days following completion:
(1)	A description of the upgrading of any UST system conducted in accordance with requirements of 40 CFR 280.21; 280.21. The description of upgrading shall be provided on form "UST-8 Notification of Activities Involving Underground Storage Tank Systems," which is set forth in Rule .0303(1)(b) of this Section; 
(2)	Certification of the proper operation of a corrosion protection system upon completion of testing and at a frequency and in a manner specified in compliance with 40 CFR 280.31; and 
(A)	Certification of proper operation and testing of a galvanic corrosion protection system shall be provided on form "UST-7A Cathodic Protection System Evaluation for Galvanic (Sacrificial Anode) Systems," which may be accessed free of charge at http://deq.nc.gov/about/divisions/waste-management/underground-storage-tanks-section/forms. Form "UST-7A Cathodic Protection System Evaluation for Galvanic (Sacrificial Anode) Systems" shall include:
(i)	owner identification and contact information;
(ii)	site location information;
(iii)	reason that a corrosion protection system was evaluated, including a routine test within six months of corrosion protection system installation, a routine test every three years following corrosion protection system installation, or a test following a repair or modification;
(iv)	corrosion protection tester's name, contact information, corrosion protection tester certification number, certifying organization, and certification type;
(v)	corrosion protection tester's evaluation, including pass, fail, or inconclusive;
(vi)	corrosion expert's name, address, contact information, National Association of corrosion Engineers certification number, and certification type or Professional Engineer number, state, and specialty;
(vii)	corrosion expert's evaluation, including pass or fail;
(viii)	criteria for evaluation including 850 millivolt on, 850 millivolt instant off, or 100 millivolt polarization;
(ix)	action required as a result of the evaluation, including none, or repair and retest;
(x)	description of UST system, including tank identity, product stored, tank capacity, tank and piping construction material, and presence of metal flexible connectors;
(xi)	description of any repair or modification made to the corrosion protection system;
(xii)	site drawing, including the UST systems, on-site buildings, adjacent streets, anodes and wires, reference electrode placement, and test stations;
(xiii)	corrosion protection continuity survey, including location of fixed remote reference electrode placement, structures evaluated using fixed remote voltages or point to point voltage differences, and if structures are continuous or isolated; and
(xiv)	corrosion protection system survey, including locations of remote reference electrode, structure evaluated, structure contact point, local reference cell placement, local voltage, remote voltage, and if tested structure passed, failed, or was inconclusive relative to the criteria for evaluation. 
(B)	Certification of proper operation and testing of an impressed current corrosion protection system shall be provided on form "UST-7B Cathodic Protection System Evaluation for Impressed Current Systems, "which may be accessed free of charge at http://deq.nc.gov/about/divisions/waste-management/underground-storage-tanks-section/forms. Form "UST-7B Cathodic Protection System Evaluation for Impressed Current Systems" shall include:
(i)	owner identification and contact information;
(ii)	site location information;
(iii)	reason that a corrosion protection system was evaluated, including a routine test within six months of corrosion protection system installation, a routine test every three years following corrosion protection system installation, or a test following a repair or modification;
(iv)	corrosion protection tester's name, contact information, corrosion protection tester certification number, certifying organization, and certification type;
(v)	corrosion protection tester's evaluation, including pass, fail, or inconclusive;
(vi)	corrosion expert's name, address, contact information, National Association of Corrosion Engineers certification number, and certification type or Professional Engineer number, state, and specialty;
(vii)	corrosion expert's evaluation, including pass or fail;
(viii)	criteria for evaluation, including 850 millivolt instant off or 100 millivolt polarization;
(ix)	action required as a result of the evaluation, including none or repair and retest;
(x)	description of UST system, including tank identity, product stored, tank capacity, tank and piping construction material, and presence of metal flexible connectors;
(xi)	impressed current rectifier data, including rectifier manufacturer, model, serial number rated DC output, shunt size, shunt factor, hour meter, tap settings, DC output (gauge), and DC output (multimeter);
(xii)	impressed current positive and negative circuit measurements;
(xiii)	description of any repair or modifications made to the corrosion protection system;
(xiv)	site drawing, including the UST systems, on-site buildings, adjacent streets, anodes and wires, reference electrode placement, and test stations;
(xv)	corrosion protection continuity survey, including location of fixed remote reference electrode placement, structures evaluated using fixed remote instant off voltages or point to point voltage differences, and if structures are continuous or isolated; and
(xvi)	corrosion protection system survey, including structure evaluated, structure contact point, reference cell placement, on voltage, instant off voltage, 100 millivolt polarization ending voltage and voltage change, and if the tested structure passed or failed relative to the criteria for evaluation.
(3)	Certification of compliance with the requirements for leak detection specified in 40 CFR 280.40, 40 CFR 280.41, 40 CFR 280.42, 40 CFR 280.43 280.43, and 40 CFR 280.44. The certification must shall specify the leak detection method and date of compliance for each UST. The certification of compliance with leak detection requirements shall be provided on form "UST-8 Notification of Activities Involving Underground Storage Tank Systems," which is set forth in Rule .0303(1)(b) of this Section.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0406	PERIODIC TESTING OF SPILL 
PREVENTION EQUIPMENT AND CONTAINMENT 
SUMPS USED FOR INTERSTITIAL MONITORING OF 
PIPING AND PERIODIC INSPECTION OF OVERFILL 
PREVENTION EQUIPMENT
The regulations governing "Periodic testing of spill prevention equipment and containment sumps used for interstitial monitoring of piping and periodic inspection of overfill prevention equipment" set forth in 40 CFR 280.35 are hereby incorporated by reference, except that UST system or UST system component installations or replacements completed on or after November 1, 2007, shall meet the requirements of Section .0900 of this Subchapter. 

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0407	PERIODIC OPERATION AND 
MAINTENANCE WALKTHROUGH INSPECTIONS 
The regulations governing "Periodic operation and maintenance walkthrough inspections" set forth in 40 CFR 280.36 are hereby incorporated by reference.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

SECTION .0500 - RELEASE DETECTION

15A NCAC 02N .0501	GENERAL REQUIREMENTS 
FOR ALL UST SYSTEMS
The regulations governing "General requirements for all UST systems" provisions contained set forth in 40 CFR 280.40 (Subpart D) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0502	REQUIREMENTS FOR 
PETROLEUM UST SYSTEMS 
The regulations governing "Requirements for petroleum UST systems" provisions contained set forth in 40 CFR 280.41 (Subpart D) are hereby incorporated by reference reference,including subsequent amendments and editions except that UST systems located within areas defined described in Rule .0301(d) of this Subchapter must shall meet the requirements for secondary containment described at 40 CFR 280.42(b)(1) through (4) 280.42(b)(a) through (d) if the UST system installation or replacement was completed before November 1, 2007.  UST system or UST system component installations or replacements completed on or after November 1, 2007, must shall meet the secondary containment requirements of Section .0900 of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.




15A NCAC 02N .0503	REQUIREMENTS FOR 
HAZARDOUS SUBSTANCE UST SYSTEMS 
The regulations governing "Requirements for hazardous substance UST systems" provisions contained set forth in 40 CFR 280.42 (Subpart D) are hereby incorporated by reference reference, including subsequent amendments and editions except that hazardous substance UST systems or UST system components installed or replacements completed on or after November 1, 2007 2007, must shall meet the secondary containment requirements of Section .0900 of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0504	METHODS OF RELEASE 
DETECTION FOR TANKS
(a)  The regulations governing "Methods of release detection for tanks" contained set forth in 40 CFR 280.43 (Subpart D) have been adopted are hereby incorporated by reference reference, in accordance with G.S. 150B‑14(c) except that: that
(1)	40 CFR 280.43 (d)(2) is amended to read:  "Inventory control, or another test of equivalent performance approved by the Department, conducted in accordance with the requirements of 40 CFR 280.43(a)"; 
(2)	40 CFR 280.43(f)(7) is amended to read:  "Within and immediately below the UST system excavation zone, the site is assessed to ensure compliance with the requirements of 40 CFR 280.43(f)(1) through (f)(5), as modified by this Rule, and to establish the number and positioning of monitoring wells or devices that will detect releases from any portion of the tank that routinely contains products"; and
(3)	40 CFR 280.43(f)(3), (f)(4), and (f)(5) are shall not be adopted by reference.
(b)  Wells used for monitoring or testing for liquids on free product in the groundwater shall be:
(1)	Located as follows:
(A)	For for new installations, located within and at the end of the excavation having the lowest elevation and along piping at intervals not exceeding 50 feet; or
(2)(B)	For for existing installations, located in the excavation zone or as near to it as technically feasible and installed in a borehole at least four inches larger than the diameter of the casing;
(3)(2)	A minimum of two inches in diameter.  The number of wells installed must shall be sufficient to detect releases from the UST system;
(4)(3)	Equipped with a screen that extends from two feet below land surface to a depth of 20 feet below land surface or two feet below the seasonal low water level, whichever is shallower.  The screen shall be designed and installed to prevent the migration of natural soils or filter pack into the well while allowing the entry of regulated substances into the well under both high and low groundwater level conditions;
(5)(4)	Surrounded with a clean sand or gravel to the the top of the screen, plugged and grouted the remaining distance to finished grade with cement grout;
(6)(5)	Constructed of a permanent casing and screen material that is inert to the stored substance and is corrosion resistant;
(7)(6)	Developed upon completion of installation until the water is clear and relatively sediment free;
(8)(7)	Protected with a water-tight cover and lockable cap;
(9)(8)	Labeled as a liquid monitor well; and
(10)(9)	Equipped with a continuously operating liquid leak detection device; or
(A)	For tanks storing petroleum products, tested at least once every 14 days with a device or hydrocarbon‑sensitive paste capable of detecting the liquid stored; or
(B)	For tanks storing hazardous substances, sampled and tested at least once every 14 days for the presence of the stored substance.
(c)  Wells used for monitoring or testing for liquids on free product in the groundwater at new installations, installations and constructed in accordance with Paragraph (b) of this Rule, Rule shall be deemed to be permitted in accordance with the requirements of 15A NCAC 02C .0105.
(d)  Any person completing or abandoning any well, well used for testing of vapors or monitoring for liquids on free product in the groundwater, groundwater shall submit the record required by Rule 15A NCAC 02C .0114(b) of the Well Construction Standards (15A NCAC 2C .0100).
(e)  The site assessments required by 40 CFR 280.43(e)(6) and 40 CFR 280.43(f)(7) shall be conducted by or under the supervision of a person qualified to assess site conditions.
(f)(e)  Wells used for monitoring for the presence of vapors in the soil gas of the excavation zone shall be equipped with a continuously operating vapor detection device or tested at least once every 14 days for the presence vapors of the substance stored.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0505	METHODS OF RELEASE 
DETECTION FOR PIPING
The regulations governing "Methods of release detection for piping" provisions contained set forth in 40 CFR 280.44 (Subpart D) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.




15A NCAC 02N .0506	RELEASE DETECTION 
RECORDKEEPING
The provisions for regulations governing "Release detection recordkeeping" contained set forth in 40 CFR 280.45 (Subpart D) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

section .0600 - RELEASE REPORTING, INVESTIGATION, AND CONFIRMATION

15A NCAC 02N .0601	REPORTING OF SUSPECTED 
RELEASES
The provisions for regulations governing "Reporting of suspected releases" contained set forth in 40 CFR 280.50 (Subpart E) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c), except that the words, words "or another reasonable time period specified by the implementing agency," are shall be deleted from the first sentence.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0602	INVESTIGATION DUE TO 
OFF‑SITE IMPACTS
The regulations governing "Investigation due to off‑site impacts" provisions contained set forth in 40 CFR 280.51 (Subpart E) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0603	RELEASE INVESTIGATION 
AND CONFIRMATION STEPS
The regulations governing "Release investigation and confirmation steps" provisions contained set forth in 40 CFR 280.52 (Subpart E) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c), except that in 40 CFR 280.52 the words "or another reasonable time period specified by the implementing agency" shall not be adopted by reference.  the first sentence shall read:  "Unless corrective action is initiated in accordance with Subpart F, owners must immediately investigate and confirm all suspected releases of regulated substances requiring reporting under 40 CFR 280.50 within seven days unless approval for an extension of time has been granted by the Division before the seven days have expired, and only upon a showing of good cause by the owner or operator of the UST system.  In conducting such investigations, owners and operators must use either the following steps or another procedure approved by the Division." Upon written request, the Division may grant additional time to investigate and confirm suspected releases as specified in 40 CFR 280.53. The request shall be made to the Division prior to the expiration of the required time period. When considering such a request, the Division may consider factors as follows: 
(1)	the extent to which the request for additional time is due to factors outside of the control of the tank owner or operator; 
(2)	the previous history of the tank owner or operator submitting the report in complying with deadlines established under the Commission's rules; 
(3)	the technical complications associated with investigating and confirming suspected releases; and 
(4)	the necessity for action to eliminate an imminent threat to public health or the environment.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0604	REPORTING AND CLEANUP OF 
SPILLS AND OVERFILLS
The regulations governing "Reporting and cleanup of spills and overfills" provisions contained set forth in 40 CFR 280.53 (Subpart E) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c), except that:
(1)	In 40 CFR 280.53(a) and (b), the words, words "or another reasonable time period specified by the implementing agency," agency" are shall not be adopted by reference;
(2)	In 40 CFR 280.53(a)(1) and (b), the words, "or another reasonable amount specified by the implementing agency" are shall not be adopted by reference; and
(3)	The time periods within which reports required by the provisions of 40 CFR 280.53 must shall be submitted to Upon written request, the Division may be extended upon approval of requests made to the Division by the owner or operator, before the expiration of the grant additional time period and upon a showing of good cause. to submit the reports specified in 40 CFR 280.53. The request shall be made to the Division prior to the expiration of the required time period. When considering such a request, the Division may consider factors as follows: 
(a)	the extent to which the request for additional time is due to factors outside of the control of the tank owner or operator; 
(b)	the previous history of the tank owner or operator submitting the report in complying with deadlines established under the Commission's rules; 
(c)	the technical complications associated with reporting and cleanup of spills and overfills; and 
(d)	the necessity for action to eliminate an imminent threat to public health or the environment.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.


section .0700 - RELEASE RESPONSE AND CORRECTIVE ACTION FOR UST SYSTEMS CONTAINING PETROLEUM OR HAZARDOUS SUBSTANCES

15A NCAC 02N .0701	GENERAL
(a)  The regulations governing "General" provisions contained set forth in 40 CFR 280.60 (Subpart F) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c)..
(b)  Any corrective action undertaken in accordance with this Section must shall meet the requirements and standards specified in 15A NCAC 02L.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0702	INITIAL RESPONSE
The provisions for regulations governing "Initial response" contained set forth in 40 CFR 280.61 (Subpart F) have been adopted are hereby incorporated by reference reference, in accordance with G.S. 150B‑14(c) except that the words, words "or another reasonable time period of time specified determined by the implementing agency," agency" in the first sentence are shall not be adopted by reference.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0703	INITIAL ABATEMENT 
MEASURES AND SITE CHECK
The provisions for regulations governing "Initial abatement measures and site check" contained set forth in 40 CFR 280.62 (Subpart F) are hereby incorporated by reference reference, including subsequent amendments and editions except that:
(1)	40 CFR 280.62(a)(6) is rewritten to shall read, "Investigate to determine the possible presence of free product, product and begin free product removal within 14 days in accordance with 40 CFR 280.64, 280.64."unless approval for an extension of time has been granted by the Division upon a showing of good cause, prior to the expiration of the time period" Upon written request, the Division may grant additional time to begin free product removal.  The request shall be made to the Division prior to the expiration of the required time period. When considering such a request, the Division may consider factors as follows: 
(a)	the extent to which the request for additional time is due to factors outside of the control of the tank owner or operator; 
(b)	the previous history of the tank owner or operator submitting the report in complying with deadlines established under the Commission's rules; 
(c)	the technical complications associated with free product removal; and 
(d)	the necessity for action to eliminate an imminent threat to public health or the environment; and
(2)	In 40 CFR 280.62(b) the words, "or within another reasonable period of time determined by the implementing agency," are shall not be adopted by reference.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0704	INITIAL SITE 
CHARACTERIZATION
The provisions for regulations governing "Initial site characterization" contained set forth in 40 CFR 280.63 (Subpart F) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c), except that in 40 CFR 280.63(b) the words, words "or another reasonable period of time determined by the implementing agency, agency" are replaced by the words, "unless prior approval has been granted by the Division upon a showing of good cause, before the 45 days have expired." shall not be adopted by reference.  Upon written request, the Division may grant additional time to submit the information collected in compliance with 280.63(a). The request shall be made to the Division prior to the expiration of the required time period.  When considering such a request, the Division may consider factors as follows: 
(1)	the extent to which the request for additional time is due to factors outside of the control of the tank owner or operator; 
(2)	the previous history of the tank owner or operator submitting the report in complying with deadlines established under the Commission's rules; 
(3)	the technical complications associated with an initial site characterization; and 
(4)	the necessity for action to eliminate an imminent threat to public health or the environment.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0705	FREE PRODUCT REMOVAL
The provisions for regulations governing "Free product removal" contained set forth in 40 CFR 280.64 (Subpart F) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0706	INVESTIGATIONS FOR SOIL 
AND GROUNDWATER CLEANUP
The provisions for regulations governing "Investigations for soil and groundwater cleanup" contained set forth in 40 CFR 280.65 (Subpart F) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0707	CORRECTIVE ACTION PLAN
The provisions for a regulations governing "Corrective action plan" contained set forth in 40 CFR 280.66 (Subpart F) have been are hereby incorporated by reference reference,including any subsequent amendments and editions with the exception of the following Paragraph. except that This material is available for inspection at the Department of Environment and Natural Resources, Division of Water Quality, Groundwater Section, 2728 Capital Boulevard, Raleigh, North Carolina. Copies of 40 CFR Parts 260 to 299 may be obtained from the Superintendent of Documents, Government Printing Office, Washington, D.C., 20402 at a cost of thirty-one dollars ($31.00). 40 CFR 280.66(a) has been rewritten to shall read: "At any point after "After reviewing the information submitted in compliance with 40 CFR 280.61 through 40 CFR 280.63, the Division may require owners and operators to submit additional information or to develop and submit a corrective action plan for responding to contaminated soils and groundwater. If a plan is required, owners and operators must prepare a plan in accordance with the requirements specified in 15A NCAC 02L, 02L." and submit it according to a schedule and format established by the Division. Owners and operators are responsible for submitting a plan that provides for adequate protection of human health and the environment as determined by the Division, and must modify their plan as necessary to meet this standard".

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h).

15A NCAC 02N .0708 	PUBLIC PARTICIPATION
The provisions for regulations governing "Public participation" contained set forth in 40 CFR 280.67 (Subpart F) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

section .0800 - OUT OF SERVICE UST SYSTEMS AND CLOSURE

15A NCAC 02N .0801	TEMPORARY CLOSURE
The provisions for regulations governing "Temporary closure" contained set forth in 40 CFR 280.70 (Subpart G) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0802	PERMANENT CLOSURE AND 
CHANGES‑IN‑SERVICE
The provisions for regulations governing "Permanent closure and changes‑in‑service" contained set forth in 40 CFR 280.71 (Subpart G) are hereby incorporated by reference reference, including subsequent amendments and editions except that an UST system containing de minimis concentrations of a regulated substance must shall meet the closure requirements of this Rule within 12 months of the effective date of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0803	ASSESSING THE SITE AT 
CLOSURE OR CHANGE‑IN‑SERVICE
The provisions for regulations governing "Assessing the site at closure or change‑in‑service" contained set forth in 40 CFR 280.72 (Subpart G) have been adopted are hereby incorporated by reference in accordance with G.S. 150B‑14(c), except that:
(1)	references to methods and requirements have been expanded to shall include all applicable references and methods listed in 15A NCAC 02N .0504; and
(2)	site assessments shall be conducted by a person qualified to assess site conditions; and
(3)(2)	the number and location of samples, samples and method of their collections collection shall be determined in accordance with procedures established by the Department. Division. In establishing procedures, the Division may consider factors such as:
(a)	dimensions of the USTs;
(b)	type of products stored in the USTs;
(c)	method of closure; 
(d)	type of and length of associated product lines;
(e)	number of associated dispensers;
(f)	number of associated containment sumps;
(g)	methods of field sample analysis and laboratory sample analysis;
(h)	potential for vapor intrusion;
(i)	proximity to surface waters; and
(j)	site conditions such as site geology and hydrology.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0804	APPLICABILITY TO 
PREVIOUSLY CLOSED UST SYSTEMS
The regulations governing "Applicability to previously closed UST systems" provisions contained set forth in 40 CFR 280.73 (Subpart G) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .0805	CLOSURE RECORDS
The regulations governing "Closure records" provisions contained set forth in 40 CFR 280.74 (Subpart G) have been adopted are hereby incorporated by reference. reference in accordance with G.S. 150B‑14(c).

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

SECTION .1000 – UST SYSTEMS WITH FIELD-CONSTRUCTED TANKS AND AIRPORT HYDRANT FUEL DISTRIBUTION SYSTEMS

15A NCAC 02N .1001	DEFINITIONS
The regulations governing "UST systems with field-constructed tanks and airport hydrant fuel distribution systems" set forth in 40 CFR 280.250 are hereby incorporated by reference.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .1002	GENERAL REQUIREMENTS
The regulations governing "General Requirements" set forth in 40 CFR 280.251 are hereby incorporated by reference.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

15A NCAC 02N .1003	ADDITIONS, EXCEPTIONS, 
AND ALTERNATIVES FOR UST SYSTEMS WITH 
FIELD-CONSTRUCTED TANKS AND AIRPORT 
HYDRANT SYSTEMS
The regulations governing "Additions, exceptions, and alternatives for UST systems with field-constructed tanks and airport hydrant systems" set forth in 40 CFR 280.252 are hereby incorporated by reference, except that:
(1)	Piping associated with UST systems with field-constructed tanks less than or equal to 50,000 gallons not part of an airport hydrant fueling system shall meet the requirements of Section .0900 of this Subchapter; and 
(2)	UST systems with field-constructed tanks and airport hydrant systems shall comply with the spill and overfill prevention requirements of Section .0900 of this Subchapter.

Authority G.S. 143‑215.3(a)(15); 143B‑282(a)(2)(h); 150B‑21.6.

subchapter 02o - FINANCIAL RESPONSIBILITY REQUIREMENTS FOR OWNERS AND OPERATORS OF UNDERGROUND STORAGE TANKS

section .0300 - ASSURANCE MECHANISMS

15A NCAC 02O .0309	SUBSTITUTION OF FINANCIAL
 ASSURANCE MECHANISMS 
The provisions for "Substitution of Financial Assurance Mechanisms by Owners or Operators" contained in 40 CFR 280.104 are hereby incorporated by reference including any subsequent amendments and editions. Locations where this material is available are specified in Rule .0102 of this Subchapter.

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0310	CANCELLATION OR 
NONRENEWABLE BY A PROVIDER OF ASSURANCE 
The provisions for "Cancellation or Non-renewal by a Provider of Financial Assurance '' contained in 40 CFR 280.105 are hereby incorporated by reference including any subsequent amendments and editions. Locations where this material is available are specified in Rule .0102 of this Subchapter.

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0311	LOCAL GOVERNMENT BOND 
RATING TEST
The regulations governing "Local Government Bond Rating Test" set forth in 40 CFR 280.104 are hereby incorporated by reference. 

Authority G.S. 143-215.94H; 150B-21.6.




15A NCAC 02O .0312	LOCAL GOVERNMENT 
FINANCIAL TEST 
The regulations governing "Local Government Financial Test" set forth in 40 CFR 280.105 are hereby incorporated by reference. 

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0313	LOCAL GOVERNMENT 
GUARANTEE 
The regulations governing "Local Government Guarantee" set forth in 40 CFR 280.106 are hereby incorporated by reference.

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0314	LOCAL GOVERNMENT FUND 
The regulations governing "Local Government Fund" set forth in 40 CFR 280.107 are hereby incorporated by reference. 

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0315	SUBSTITUTION OF FINANCIAL
 ASSURANCE MECHANISMS 
The regulations governing "Substitution of Financial Assurance Mechanisms by Owners or Operators" set forth in 40 CFR 280.108 are hereby incorporated by reference.

Authority G.S. 143-215.94H; 150B-21.6.

15A NCAC 02O .0316	CANCELLATION OR 
NONRENEWABLE BY A PROVIDER OF ASSURANCE 
The regulations governing "Cancellation or Non-renewal by a Provider of Financial Assurance '' set forth in 40 CFR 280.109 are hereby incorporated by reference.

Authority G.S. 143-215.94H; 150B-21.6.


TITLE 21 – OCCUPATIONAL LICENSING BOARDS AND COMMISSIONS

CHAPTER 32 – NORTH CAROLINA MEDICAL BOARD

Notice is hereby given in accordance with G.S. 150B-21.2 that the North Carolina Medical Board intends to amend the rules cited as 21 NCAC 32M .0106, .0107, and .0109.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncmedboard.org/about-the-board/latest-board-activity/rule-change-tracker

Proposed Effective Date:  March 1, 2017

Public Hearing:
Date:  November 18, 2016
Time:  1:00 p.m.
Location:  NC Medical Board, 1203 Front Street, Raleigh, NC 27604

Reason for Proposed Action:  
21 NCAC 32M .0106: Annual Renewal: Evidence of Certification or recertification as a nurse practitioner by a national credentialing body is a requirement for approval to practice.  Evidence to maintain certification is a public safety measure to demonstrate maintained competence.  Current language lacks clarity in the requirement for maintaining national certification for annual renewal of the NP approval to practice.  
21 NCAC 32M .0107: In accordance with Session Law 2015-241 Section 12 F. 16. (b), the boards regulating licensees authorized to prescribe controlled substances shall require that at least one hour of the total required continuing education hours consists of a course designed specifically to address prescribing practices.  The course shall include, but not be limited to, instruction on controlled substance prescribing practices and controlled substance prescribing for chronic pain management.  Establishing parallel CE requirements among all authorized prescribers, designed specifically to address controlled substance prescribing practices, signs of the abuse or misuse of controlled substances, and controlled substance prescribing for chronic pain management, will provide consistency in public protection.  
21 NCAC 32M .0109: Clarity in prescriptive authority protects the public through prescriptive practices that are based on evidence and public safety.  The current language creates confusion regarding refill authorizations by NP prescribers.  Revisions provided clarity re: authority to refill on Schedules II, IIN, III and IIIN.

Comments may be submitted to:  Wanda Long, NC Medical Board, P.O. Box 20007, Raleigh, NC 27619-0007, email rules@ncmedboard.org

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
|_|	Substantial economic impact (≥$1,000,000)
|_|	Approved by OSBM
|X|	No fiscal note required by G.S. 150B-21.4

SUBCHAPTER 32M - APPROVAL OF NURSE PRACTITIONERS

21 NCAC 32M .0106	ANNUAL RENEWAL
(a)  Each registered nurse who is approved to practice as a nurse practitioner in this state shall annually renew each approval to practice with the Board of Nursing no later than the last day of the nurse practitioner's birth month by:
(1)	Maintaining current RN licensure;
(2)	Maintaining certification as a nurse practitioner by a national credentialing body identified in Rule .0101(8) of this Section;
(2)(3)	Submitting the fee required in Rule .0115 of this Subchapter; and
(3)(4)	Completing the renewal application.
(b)  If the nurse practitioner has not renewed by the last day of her or his birth month, the approval to practice as a nurse practitioner shall lapse.

Authority G.S. 90-8.1; 90-8.2; 90-18(14); 90-171.23(b).

21 NCAC 32M .0107	CONTINUING EDUCATION (CE)
In order to maintain nurse practitioner approval to practice, the nurse practitioner shall earn 50 contact hours of continuing education each year beginning with the first renewal after initial approval to practice has been granted.  At least 20 hours of the required 50 hours must be those hours for which approval has been granted by the American Nurses Credentialing Center (ANCC) or Accreditation Council on Continuing Medical Education (ACCME), other national credentialing bodies or practice relevant courses in an institution of higher learning.  Every nurse practitioner who prescribes controlled substances shall complete at least one hour of the total required continuing education (CE) hours annually consisting of CE designed specifically to address controlled substance prescribing practices, signs of the abuse or misuse of controlled substances, and controlled substance prescribing for chronic pain management.  Documentation shall be maintained by the nurse practitioner for the previous five calendar years and made available upon request to either Board.

Authority G.S. 90-5.1; 90-8.1; 90-8.2; 90-14(a)(5); 90-18(14); 90-171.23(14); S.L. 2015-241, s. 12F.

21 NCAC 32M .0109	PRESCRIBING AUTHORITY
(a)  The prescribing stipulations contained in this Rule apply to writing prescriptions and ordering the administration of medications.
(b)  Prescribing and dispensing stipulations are as follows:
(1)	Drugs and devices that may be prescribed by the nurse practitioner in each practice site shall be included in the collaborative practice agreement as outlined in Rule .0110(b) of this Section.
(2)	Controlled Substances (Schedules II, IIN, III, IIIN, IV, V) defined by the State and Federal Controlled Substances Acts may be procured, prescribed or ordered as established in the collaborative practice agreement, providing all of the following requirements are met:
(A)	the nurse practitioner has an assigned DEA number which is entered on each prescription for a controlled substance;
(B)	dosage units for schedules II, IIN, III and IIIN are limited to a 30 day supply; refills may be issued consistent with Controlled Substance Law and Regulation; and
(C)	the supervising physician(s) possesses the same schedule(s) of controlled substances as the nurse practitioner's DEA registration.
(3)	The nurse practitioner may prescribe a drug or device not included in the collaborative practice agreement only as follows:
(A)	upon a specific written or verbal order obtained from a primary or back-up supervising physician before the prescription or order is issued by the nurse practitioner; and
(B)	the written or verbal order as described in Part (b)(3)(A) of this Rule shall be entered into the patient record with a notation that it is issued on the specific order of a primary or back-up supervising physician and signed by the nurse practitioner and the physician.
(4)	Refills may be issued for a period not to exceed one year. 
(5)(4)	Each prescription shall be noted on the patient's chart and include the following information:
(A)	medication and dosage;
(B)	amount prescribed;
(C)	directions for use;
(D)	number of refills; and
(E)	signature of nurse practitioner.
(6)(5)	Prescription Format:
(A)	All prescriptions issued by the nurse practitioner shall contain the supervising physician(s) name, the name of the patient, and the nurse practitioner's name, telephone number, and approval number.
(B)	The nurse practitioner's assigned DEA number shall be written on the prescription form when a controlled substance is prescribed as defined in Subparagraph (b)(2) of this Rule.
(7)(6)	A nurse practitioner shall not prescribe controlled substances, as defined by the State and Federal Controlled Substances Acts, for the nurse practitioner's own use or that of a nurse practitioner's supervising physician; or that of a member of the nurse practitioner's immediate family, which shall mean a spouse, parent, child, sibling, parent-in-law, son or daughter-in-law, brother or sister-in-law, step-parent, step-child, step-siblings, or any other person living in the same residence as the licensee; or anyone with whom the nurse practitioner is having a sexual relationship or has a significant emotional relationship.
(c)  The nurse practitioner may obtain approval to dispense the drugs and devices other than samples included in the collaborative practice agreement for each practice site from the Board of Pharmacy, and dispense in accordance with 21 NCAC 46 .1703 that is hereby incorporated by reference including subsequent amendments of the referenced materials.

Authority G.S. 90-18(14); 90-18.2; 90-171.23(14).

* * * * * * * * * * * * * * * * * * * *

CHAPTER 33 – MIDWIFERY JOINT COMMITTEE

Notice is hereby given in accordance with G.S. 150B-21.2 that the North Carolina Midwifery Joint Committee intends to adopt the rule cited as 21 NCAC 33 .0111, amend the rule cited as 21 NCAC 33 .0103, and repeal the rule cited as 21 NCAC 33 .0107.

Link to agency website pursuant to G.S. 150B-19.1(c):  www.ncbon.com

Proposed Effective Date: March 1, 2017

Public Hearing:
Date:  November 17, 2016
Time:  1:00 p.m.
Location:  North Carolina Board of Nursing, 4516 Lake Boone Trail, Raleigh, NC 27607

Reason for Proposed Action:  
21 NCAC 33 .0103: Application Form: Rule revision directs the applicants to the electronic, web-based application process.  This effectively and efficiently streamlines the application process, optimizes resources, and improves application turn-around time.  

21 NCAC 33 .0107: Nurse Midwife Applicant Status: Rule was put in place to allow certified Midwives to begin practice during an extensive waiting period required for administration and grading of the certification examination.  The Midwifery Certification Exam is now computer-based and available on demand.  With delays in testing, grading, and notification of certification eliminated, there is no need for continued use of the graduate nurse midwife applicant status.  Certification can be confirmed before initiation of practice.  

21 NCAC 33 .0111: Continuing Education: Standardized national certification for nurse-midwives was initiated in 1971 and protects the public by ensuring that certified individuals have met predetermined criteria for safety in practice.  Approval for nurse midwifery practice in North Carolina requires initial and ongoing certification and assures public protection.  Documented evidence of Continuing Education (CE) is required for ongoing midwifery certification.  

Comments may be submitted to:  Chandra Graves, North Carolina Midwifery Joint Committee, P.O. Box 2129, Raleigh, NC 27602-2129, phone 919-782-3211 ext. 232, fax 919-781-9461, email Chandra@ncbon.com

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
|_|	Substantial economic impact (≥$1,000,000)
|_|	Approved by OSBM
|X|	No fiscal note required by G.S. 150B-21.4

SECTION .0100 – MIDWIFERY JOINT COMMITTEE

21 NCAC 33 .0103	APPLICATION
The application form required by the committee to obtain approval to practice as a midwife is designated Form No. 1. to obtain approval to practice as a midwife is electronically available The form may be obtained from the committee. committee on the North Carolina Board of Nursing website.  The form application requires information on the applicant's education, evidence of the applicant's certification by the American College of Nurse Midwives, and identification of the physician(s) who will supervise the applicant and the sites where the applicant intends to practice midwifery.

Authority G.S. 90‑178.4(b); 90‑178.5.

21 NCAC 33 .0107	Nurse Midwife Applicant 
Status
Graduate Nurse Midwife Applicant status may be granted by the Midwifery Joint Committee under the following circumstances:
(1)	a nurse licensed to practice as a registered nurse in North Carolina who meets all of the following criteria:
(a)	has graduated from a nurse midwifery education program which meets the criteria of the American College of Nurse Midwives for graduates to seek certification;
(b)	has applied to take or is waiting for results of the certification exam; and
(c)	whose application for approval as a certified nurse midwife has been received by the Midwifery Joint Committee.
(2)	nurse midwife applicant status may not exceed a period of six months beyond date of completion of nurse midwifery education program or until notice of certification or failure of certification is received, whichever occurs first.
(3)	a nurse midwife applicant, described in Item (1) and (2) of this Rule, may function in accordance with 21 NCAC 33 .0104 and 21 NCAC 33 .0105 with the following limitations:
(a)	wear identification as a "Graduate Nurse Midwife";
(b)	have no prescribing privileges;
(c)	practice only in situations where the supervising physician or a Certified Nurse Midwife approved to practice in the state of North Carolina is physically present in the practice site in which the applicant is working; and
(d)	have supervising physician or a Certified Nurse Midwife approved to practice in the state of North Carolina countersign all medical notations in patient records on a daily basis.
(4)	In the event the individual leaves the job in which he/she has worked as a nurse midwife applicant before approval as a certified nurse midwife is granted, the individual must submit a written explanation to the Midwifery Joint Committee before he/she may apply to work in the nurse midwife applicant status in another job.

Authority G.S. 150B-21.1.

21 NCAC 33 .0111	CONTINUING EDUCATION (CE)
In order to maintain midwifery approval to practice, the midwife shall meet the requirements of The Certificate Maintenance Program of the American College of Nurse-Midwives, including continuing education requirements.  Every midwife who prescribes controlled substances shall complete at least one hour of continuing education (CE) hours annually consisting of CE designated specifically to address controlled substances prescribing practices, signs of the abuse or misuse of controlled substances, and controlled substance prescribing for chronic pain management. Documentation shall be maintained by the midwife for the previous five calendar years and made available upon request to the committee.

Authority G.S. 90-5.1; 90-14(a)(15); 90-178.5(2); S.L. 2015-241, s. 12F .16(b).

* * * * * * * * * * * * * * * * * * * *

CHAPTER 36 - BOARD OF NURSING

Notice is hereby given in accordance with G.S. 150B-21.2 that the North Carolina Board of Nursing intends to amend rules cited as 21 NCAC 36 .0120 and .0217.

Link to agency website pursuant to G.S. 150B-19.1(c):  www.ncbon.com

Proposed Effective Date: March 1, 2017

Public Hearing:
Date:  November 17, 2016
Time:  1:00 p.m.
Location:  NC Board of Nursing, 4516 Lake Boone Trail, Raleigh, NC 27607

Reason for Proposed Action:  The current rule places a greater procedural burden and more restriction on the Board of Nursing than is required by the Administrative Procedures Act and fails to capture needed nursing practice.  Amendments include technical changes throughout the rule and the creation of new violations in section (a) where a need was seen to capture acts previously outside the Board's disciplinary jurisdiction.  Lastly, deletions were made of provisions in the rule that are covered in law pursuant to the North Carolina General Statutes or that generally place unnecessary burden not required by law on staff during the enforcement/disciplinary process.  

Comments may be submitted to:  Angela H. Ellis, NC Board of Nursing, P.O. Box 2129, Raleigh, NC 27602-2129, phone 919-782-3211 ext. 259, fax 919-781-9461, email angela@ncbon.com

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
|_|	Substantial economic impact (≥$1,000,000)
|_|	Approved by OSBM
|X|	No fiscal note required by G.S. 150B-21.4

SECTION .0100 - GENERAL PROVISIONS

21 NCAC 36 .0120	DEFINITIONS
The following definitions apply throughout this chapter unless the context indicates otherwise:
(1)	"Administrative Law Counsel" means an attorney whom the Board of Nursing has retained to serve as procedural officer for contested cases.
(1)(2)	"Academic term" means one semester of a school year.
(2)(3)	"Accountability/Responsibility" means being answerable for action or inaction of self, and of others in the context of delegation or assignment.
(3)(4)	"Accredited institution" means an institution accredited by a United States Department of Education approved institutional accrediting body.
(4)(5)	"Active Practice" means activities that are performed, either for compensation or without compensation, consistent with the scope of practice for each level of licensee as defined in G.S. 90-171.20(4), (7) and (8).
(5)(6)	"Advanced Practice Registered Nurse (APRN)" means a nurse practitioner, nurse anesthetist, nurse-midwife or clinical nurse specialist.
(6)(7)	"Assigning" means designating responsibility for implementation of a specific activity or set of activities to a person licensed and competent to perform such activities.
(7)(8)	"Clinical experience" means application of nursing knowledge in demonstrating clinical judgment.
(8)(9)	"Clinical judgment" means the application of the nursing student's knowledge, skills, abilities and experience in making decisions about client care.
(9)(10)	"Competent" means having the knowledge, skills and ability to safely perform an activity or role.
(10)(11)	"Continuing Competence" means the on-going acquisition and application of knowledge and the decision-making, psychomotor, and interpersonal skills expected of the licensed nurse resulting in nursing care that contributes to the health and welfare of clients served.
(11)(12)	"Contact Hour" means 60 minutes of an organized learning experience.
(12)(13)	"Continuing Education Activity" means a planned, organized learning experience that is related to the practice of nursing or contributes to the competency of the nurse as defined in 21 NCAC 36 .0223 Subparagraph (a)(2).
(13)(14)	"Controlling institution" means the degree-granting organization or hospital under which the nursing education program is operating.
(14)(15)	"Curriculum" means an organized system of teaching and learning activities directed toward the achievement of specified learning objectives/outcomes.
(15)(16)	"Delegation" means transferring to a competent individual the authority to perform a selected nursing activity in a selected situation.  The nurse retains accountability for the delegation.
(16)(17)	"Dimensions of Practice" means those aspects of nursing practice that include professional responsibility, knowledge-based practice, legal/ethical practice and collaborating with others, consistent with G.S. 90-171.20(4), (7) and (8).
(17)(18)	"Distance education" means the teaching and learning strategies used to meet the learning needs of students, when the students and faculty are separate from each other.
(18)(19)	"Faculty directed clinical practice" means the responsibility of nursing program faculty in overseeing student clinical learning including the utilization of preceptors.
(19)(20)	"Focused client care experience" means a clinical experience that simulates an entry-level work experience.  The intent is to assist the student to transition to an entry-level practice.  There is no specific setting requirement.  Supervision may be by faculty and preceptor dyad or direct faculty supervision.
(20)(21)	"Interdisciplinary faculty" means faculty from professions other than nursing. 
(21)(22)	"Interdisciplinary team" means all individuals involved in providing a client's care who cooperate, collaborate, communicate and integrate care to ensure that care is continuous and reliable.
(22)(23)	"Level of Licensure" means practice of nursing by either a Licensed Practice Nurse or a Registered Nurse as defined in G.S. 90-171.20(7) and (8).
(23)(24)	"Level of student" means the point in the program to which the student has progressed.
(24)(25)	"Maximum enrollment" means the total number of pre-licensure students that can be enrolled in the nursing program at any one time.  The number reflects the capacity of the nursing program based on demonstrated resources sufficient to implement the curriculum.
(25)(26)	"Methods of Instruction" means the planned process through which teacher and student interact with selected environment and content so that the response of the student gives evidence that learning has taken place.  It is based upon stated course objectives and outcomes for learning experiences in classroom, laboratory and clinical settings. 
(26)(27)	"National Credentialing Body" means a credentialing body that offers certification or re-certification in the licensed nurse's or Advanced Practice Registered Nurse's specialty area of practice.
(27)(28)	"NCLEX-PN™" means the National Council Licensure Examinations for Practical Nurses. 
(28)(29)	"NCLEX-RN™" means the National Council Licensure Examinations for Registered Nurses.
(29)(30)	"Nursing Accreditation body" means a national nursing accrediting body, recognized by the United States Department of Education.
(30)(31)	"Nursing program faculty" means individuals employed full or part time by academic institution responsible for developing, implementing, evaluation and updating nursing curricula.
(31)(32)	"Nursing project" means a project or research study of a topic related to nursing practice that includes a problem statement, objectives, methodology and summary of findings.
(32)(33)	"Participating in" means to have a part in or contribute to the elements of the nursing process.
(33)(34)	"Pattern of noncompliance" means episodes of recurring non-compliance with one or more Rules in Section .0300.
(34)(35)	"Preceptor" means a registered nurse at or above the level of licensure that an assigned student is seeking, who may serve as a teacher, mentor, role model and supervisor for a faculty directed clinical experience.
(35)(36)	"Prescribing Authority" means the legal permission granted by the Board of Nursing and Medical Board for the nurse practitioner and nurse midwife to procure and prescribe legend and controlled pharmacological agents and devices to a client in compliance with Board of Nursing rules and other applicable federal and state law and regulations.
(36)(37)	"Program Closure" means to cease operation of a nursing program.
(37)(38)	"Program Type" means a course of study that prepares an individual to function as an entry-level practitioner of nursing.  The three program types are:
(a)	BSN - Curriculum components for Bachelor of Science in Nursing provides for the attainment of knowledge and skill sets in the current practice in nursing, nursing theory, nursing research, community and public health, health care policy, health care delivery and finance, communications, therapeutic interventions and current trends in health care.  For this program type, the client is the individual, family, group, and community.
(b)	Associate Degree in Nursing (ADN)/Diploma in Registered Nursing - Curriculum components for the ADN/Diploma in Registered Nursing provides for the attainment of knowledge and skill sets in the current practice in nursing, community concepts, health care delivery, communications, therapeutic interventions and current trends in health care. For this program type, client is the individual, group of individuals, and family.
(c)	Practical Nurse Diploma - Curriculum prepares for functioning in a dependent role in providing direct nursing care under the direction of a registered nurse or other health care provider as defined by the Nursing Practice Act.  Curriculum components provide for the attainment of knowledge and skill sets in the current practice of practical nursing, communications, therapeutic interventions, including pharmacology, growth and development and current trends in health care.  For this program type client is the individual, or group of individuals.
(38)(39)	"Prosecuting Attorney" means the attorney representing the Board of Nursing to prepare and prosecute contested cases.
(39)(40)	"Review" means collecting and analyzing information to assess compliance with Section .0300 of this Chapter.  Information may be collected by multiple methods including review of written reports and materials, on-site observations and review of documents or in person or telephone interview(s) and conference(s).
(39)(41)	"Rescind Approval" means a Board action that removes the approval status previously granted.
(40)(42)	"Self Assessment" means the process whereby the individual reviews her or his own nursing practice and identifies the knowledge and skills possessed, as well as those skills to be strengthened.
(41)(43)	"Specialty" means a broad, population-based focus of study encompassing the common health-related problems of that group of patients and the likely co-morbidities, interventions and responses to those problems. 
(42)(44)	"Supervision" means the provision of guidance or direction, evaluation and follow-up by the licensed nurse for accomplishment of an assigned or delegated nursing activity or set of activities.
(43)(45)	"Survey" means an on-site visit for the purpose of gathering data in relation to reviewing nursing programs compliance with Section .0300 of this Chapter.

Authority G.S. 90-171.23; 90-171.38.

SECTION .0200 – LICENSURE

21 NCAC 36 .0217	INVESTIGATIONS; 
DISCIPLINARY HEARINGS
(a)  The definitions contained in G.S. 90‑171.20 and G.S. 150B‑2 (01), (2), (2b), (3), (4), (5), (8), (8a), and (8b) apply.  In addition, the following definitions apply:
(1)	"Investigation" means an exploration of the events and circumstances related to reported information in an effort to determine if there is a violation of any provisions of this Act or any rule promulgated by the Board.
(2)	"Administrative Law Counsel" means an attorney whom the Board of Nursing has retained to serve as procedural officer for contested cases.
(3)	"Prosecuting Attorney" means the attorney retained by the Board of Nursing to prepare and prosecute contested cases.
(b)  A nursing license which has been forfeited under G.S. 15A-1331A may not be reinstated until the licensee has successfully complied with the court's requirements, has petitioned the Board for reinstatement, has appeared before the Licensure Committee, and has had reinstatement approved.  The license may initially be reinstated with restrictions.
(c)(a)  Behaviors and activities which may result in disciplinary action by the Board include the following:
(1)	drug or alcohol abuse; abuse or use of any substance or other agents while on duty or on call to the extent that such use may impair the nurse's ability to safely practice nursing;
(2)	testing positive on a drug screen for a non-prescribed drug or illicit substance;
(2)(3)	illegally obtaining, possessing or distributing drugs or alcohol for personal or other use, or other violations of G.S. 90‑86 to 90‑113.8; et seq.;
(3)(4)	commission conviction of any crime which bears on a licensee's fitness to practice nursing as set out in G.S. 90-171.48(a)(2); nursing;
(4)(5)	failure to make available to another health care professional any client information crucial to the safety of the client's health care; information;
(5)	delegating responsibilities to a person when the licensee delegating knows or has reason to know that the competency of that person is impaired by physical or psychological ailments, or by alcohol or other pharmacological agents, prescribed or not;
(6)	practicing or offering to practice beyond the scope permitted by law;
(7)	accepting and performing professional responsibilities which the licensee knows or has reason to know that he or she is not competent to perform;
(8)	performing, without adequate supervision, professional services which the licensee is authorized to perform only under the supervision of a licensed professional, except in an emergency situation where a person's life or health is in danger;professional;
(9)	abandoning or neglecting a an assigned client who is in need of nursing care, without making reasonable arrangements for the continuation of such equivalent nursing care;
(10)	neglecting a client in need of nursing care;
(10)(11)	threatening, harassing, abusing, or intimidating a client either physically or verbally; client;
(11)(12)	failure to maintain an accurate record for each client which records of all pertinent health care information as defined in Rule .0224(f)(2) or .0225(f)(2); for each client;
(12)(13)	failure to exercise supervision over persons who are authorized to practice only under the supervision of the licensed professional;
(13)(14)	exercising undue influence on the client, including the promotion of the sale of services, appliances, or drugs client for the financial or personal gain of the practitioner or of a third party; licensee;
(14)(15)	directly or indirectly offering, giving, soliciting, or receiving or agreeing to receive, any fee or other consideration to or from a third party for the referral of a client, or other violations of G.S. 90‑401;
(15)(16)	failure to file a report, or filing a false report, required by law or by the Board, Board or impeding or obstructing such filing or inducing another person to do so;
(16)(17)	obtaining, accessing or revealing identifiable data, or healthcare information obtained in a professional capacity, without prior consent of the client, from a client record or other source, except as required by professional duties or authorized or required by law;
(17)	guaranteeing that a cure will result from the performance of professional services;
(18)	altering a license, using a license that has been altered or permitting or allowing another person to use his or her license for the purpose of nursing.  Altering is defined to include changing the expiration date, certification number, or any other information appearing on the license; presenting false or fraudulent licensure information for any purpose;
(19)	assigning or delegating professional responsibilities to a person when the licensee assigning or delegating such responsibilities knows or has reason to know that such a person is not qualified by training, by experience, experience or by licensure;
(20)	assigning or delegating responsibilities to a person when the licensee assigning or delegating knows or has reason to know that the competency of that person is impaired by sleep deprivation, physical or psychological conditions or by alcohol or other agents, prescribed or not;
(21)	accepting responsibility for client care while impaired by sleep deprivation, physical or psychological conditions; or by alcohol or other pharmacological agents; agents, prescribed or not;
(22)	falsifying a client's record or the controlled substance records of the agency; or records;
(23)	engaging in any activities of a sexual nature with a client including kissing, fondling or touching while responsible for the care of that individual. violating boundaries of a professional relationship including but not limited to physical, sexual, emotional or financial exploitation of the client or the client's significant other(s);
(24)	misappropriating, in connection with the practice of nursing, anything of value or benefit, including but not limited to, any property, real or personal of the client, employer or any other person or entity, or failing to take precautions to prevent such misappropriation; or
(20)(25)	violating any term of probation, condition, or limitation imposed on the licensee by the Board;
(d)(b)  When a person licensed to practice nursing as a licensed practical nurse or as a registered nurse is also licensed or has privilege to practice in another jurisdiction and that other jurisdiction takes disciplinary action against the licensee, the North Carolina Board of Nursing may summarily impose the same or lesser disciplinary action upon receipt of the other jurisdiction's action.  The licensee may request a hearing.  At the hearing the issues will shall be limited to:
(1)	whether the person against whom action was taken by the other jurisdiction and the North Carolina licensee are the same person;
(2)	whether the conduct found by the other jurisdiction also violates the North Carolina Nursing Practice Act; and
(3)	whether the sanction imposed by the other jurisdiction is lawful under North Carolina law.
(e)  Before the North Carolina Board of Nursing makes a final decision in any contested case, the person, applicant or licensee affected by such decision shall be afforded an administrative hearing pursuant to the provisions of G.S.150B, Article 3A.
(1)	The Paragraphs contained in this Rule shall apply to conduct of all contested cases heard before or for the North Carolina Board of Nursing.
(2)	The following general statutes, rules, and procedures apply unless another specific statute or rule of the North Carolina Board of Nursing provides otherwise:  Rules of Civil Procedure as contained in G.S. 1A‑1 and Rules of Evidence pursuant to G.S. Chapter 8C; G.S. 90‑86 through 90‑113.8; 21 NCAC 36 .0224 ‑ .0225; Article 3A, Chapter 150B; and Rule 6 of the General Rules of Practice for Superior and District Court.
(3)	Every document filed with the Board of Nursing shall be signed by the person, applicant, licensee, or his attorney who prepares the document and shall contain his name, title/position, address, and telephone number.  If the individual involved is a licensed nurse the nursing license certificate number shall appear on all correspondence with the Board of Nursing.
(f)(c)  In accordance with G.S. 150B‑3(c) a license may be summarily suspended if the public health, safety, or welfare requires emergency action.  This determination is delegated to the Chairman or Executive Director of the Board pursuant to G.S. 90‑171.23(b)(3).  Such a finding shall be incorporated with the order of the Board of Nursing and If a summary suspension is issued pursuant to G.S. 150B-3(c), the order is effective on the date specified in the order or on service of the certified copy of the order at the last known address of the licensee, whichever is later, and continues to be effective during the proceedings.  Failure to receive the order because of refusal of service or unknown address does not invalidate the order.  Proceedings shall be commenced in a timely manner.
(g)  Board staff shall issue a Letter of Charges only upon completion of an investigation, by authorized Board staff, of a written or verbal complaint and review with legal counsel or prosecuting attorney or Executive Director.
(1)	Subsequent to an investigation and validation of a complaint, a Letter of Charges shall be sent on behalf of the Board of Nursing to the person who is the subject of the complaint.
(A)	The Letter of Charges shall be served in accordance with G.S. 1A‑1, Rule 4, Rules of Civil Procedure.
(B)	The Letter of Charges serves as the Board's formal notification to the person that an allegation of possible violation(s) of the Nursing Practice Act has been initiated.
(C)	The Letter of Charges does not in and of itself constitute a contested case.
(2)	The Letter of Charges shall include the following:
(A)	a short and plain statement of the factual allegations;
(B)	a citation of the relevant sections of the statutes or rules involved;
(C)	notification that a settlement conference will be scheduled upon request;
(D)	explanation of the procedure used to govern the settlement conference;
(E)	notification that if a settlement conference is not requested, or if held, does not result in resolution of the case, an administrative hearing shall be scheduled; and
(F)	if applicable, any sanction or remediation in accordance with Board‑adopted policy may be included.
(3)	A case becomes a contested case after the person disputes the allegations contained in the Letter of Charges, requests an administrative hearing, or refuses to accept a settlement offer extended by the Board of Nursing.
(h)  No Board member shall discuss with any person the merits of any case pending before the Board of Nursing.  Any Board member who has direct knowledge about a case prior to the commencement of the proceeding shall disqualify himself from any participation with the majority of the Board of Nursing hearing the case.
(i)  A settlement conference, if requested by the person, shall be held for the purpose of attempting to resolve a dispute through informal procedures prior to the commencement of formal administrative proceedings.
(1)	The conference shall be held in the offices of the Board of Nursing, unless another site is designated by mutual agreement of all involved parties.
(2)	All parties shall attend or be represented at the settlement conference.  The parties shall be prepared to discuss the alleged violations and the incidents on which these are based.
(3)	Prior to the commencement of the settlement conference, a form shall be signed by the person which invalidates all previous offers made to the person by the Board.
(4)	At the conclusion of the day during which the settlement conference is held, a form shall be signed by all parties which indicates whether the settlement offer is accepted or rejected.  Subsequent to this decision:
(A)	if a settlement is reached, the Board of Nursing shall forward a written settlement agreement containing all conditions of the settlement to the other party(ies); or
(B)	if a settlement cannot be reached, the case shall proceed to a formal administrative hearing.
(j)  Disposition may be made of any contested case or an issue in a contested case by stipulation, agreement, or consent order at any time prior to or during the hearing of a contested case.
(k)  The Board of Nursing shall give the parties in a contested case a Notice of Hearing not less than 15 calendar days before the hearing.  The Notice shall be given in accordance with G.S. 1A‑1, Rule 4, Rules of Civil Procedure.  The notice shall include:
(1)	Acknowledgment of service, or attempted service, of the Letter of Charges in compliance with Part (g)(1)(A) of this Rule;
(2)	Date, time, and place of the hearing;
(3)	Notification of the right of a party to represent himself or to be represented by an attorney;
(4)	A statement that, pursuant to Paragraph (n) of this Rule, subpoenas may be requested by the licensee to compel the attendance of witnesses or the production of documents;
(5)	A statement advising the licensee that a notice of representation, containing the name of licensee's counsel, if any, shall be filed with the Board of Nursing not less than 10 calendar days prior to the scheduled date of the hearing;
(6)	A statement advising the licensee that a list of all witnesses for the licensee shall be filed with the Board of Nursing not less than 10 calendar days prior to the scheduled date of the hearing; and
(7)	A statement advising the licensee that failure to appear at the hearing may result in the allegations of the Letter of Charges being taken as true and that the Board may proceed on that assumption.
(l)  Pre-hearing conferences may be held to simplify the issues to be determined, to obtain stipulations in regards to testimony or exhibits, to obtain stipulations of agreement on nondisputed facts or the application of particular laws, to consider the proposed witnesses for each party, to identify and exchange documentary evidence intended to be introduced at the hearing, and to consider such other matters that may be necessary or advisable for the efficient and expeditious conduct of the hearing.
(1)	The pre-hearing conference shall be conducted in the offices of the Board of Nursing, unless another site is designated by mutual agreement of all parties.
(2)	The pre-hearing conference shall be an informal proceeding and shall be conducted by a Board‑designated administrative law counsel.
(3)	All agreements, stipulations, amendments, or other matters resulting from the pre-hearing conference shall be in writing, signed by all parties, and introduced into the record at the beginning of the formal administrative hearing.
(m)  Administrative hearings conducted before a majority of Board members shall be held in Wake County or, by mutual consent in another location when a majority of the Board has convened in that location for the purpose of conducting business.  For those proceedings conducted by an Administrative Law Judge the venue shall be determined in accordance with G. S. 150B‑38(e).  All hearings conducted by the Board of Nursing shall be open to the public.
(n)  The Board of Nursing, through its Executive Director, may issue subpoenas for the Board or a licensee, in preparation for, or in the conduct of, a contested case.
(1)	Subpoenas may be issued for the appearance of witnesses or the production of documents or information, either at the hearing or for the purposes of discovery.
(2)	Requests by a licensee for subpoenas shall be made in writing to the Executive Director and shall include the following:
(A)	the full name and home or business address of all persons to be subpoenaed; and
(B)	the identification, with specificity, of any documents or information being sought.
(3)	Subpoenas shall include the date, time, and place of the hearing and the name and address of the party requesting the subpoena.  In the case of subpoenas for the purpose of discovery, the subpoena shall include the date, time, and place for responding to the subpoena.
(4)	Subpoenas shall be served as provided by the Rules of Civil Procedure, G.S. 1A‑1.  The cost of service, fees, and expenses of any witnesses or documents subpoenaed shall be paid by the party requesting the witnesses.
(o)(d)  When practical, All all motions related to a contested case, except motions for continuance and those made during the hearing, shall be in writing and submitted to the Board of Nursing at least 10 calendar days before the hearing.  Pre-hearing motions shall be heard at a pre-hearing conference or at the contested case hearing prior to the commencement of testimony.  The designated administrative law counsel shall hear the motions and the response from the non‑moving party pursuant to Rule 6 of the General Rules of Practice for the Superior and District Courts and rule on such motions.  If the pre‑hearing motions are heard by an Administrative Law Judge from Office of Administrative Hearings the provisions of G.S. 150B‑40(e) shall govern the proceedings.
(p)(e)  Motions for a continuance of a hearing may be granted upon a showing of good cause.  Motions for a continuance must shall be in writing and received in the office of the Board of Nursing no less than seven calendar days before the hearing date.  In determining whether good cause exists, consideration will be given to the ability of the party requesting a continuance to proceed effectively without a continuance.  A motion for a continuance filed less than seven calendar days from the date of the hearing shall be denied unless the reason for the motion could not have been ascertained earlier.  Motions for continuance filed prior to the date of the hearing shall be ruled on by the Administrative Law Counsel of the Board.  All other motions Motions for continuance shall be ruled on by the majority of the Board members or Administrative Law Counsel sitting at hearing. filed on the date of hearing shall be ruled on by the Board.
(q)(f)  All hearings by the Board of Nursing shall be conducted by a majority of members of the Board of Nursing, except as provided in Subparagraph (1) of this Paragraph.  The Board of Nursing shall designate one of its members to preside at the hearing.  The Board of Nursing shall designate an administrative law counsel who shall advise the presiding officer.  The seated members of the Board of Nursing shall hear all evidence, make findings of fact and conclusions of law, and issue an order reflecting a majority decision of the Board.
(1)(g)  When a majority of the members of the Board of Nursing is unable or elects not to hear a contested case, the Board of Nursing shall request the designation of an administrative law judge from the Office of Administrative Hearings to preside at the hearing.  The provisions of G.S. 150B, Article 3A and 21 NCAC 36 .0217 shall govern a contested case in which an administrative law judge is designated as the Hearing Officer. 
(2)	In the event that any party or attorney or other representative of a party engages in conduct which obstructs the proceedings or would constitute contempt if done in the General Court of Justice, the Board may apply to the applicable superior court for an order to show cause why the person(s) should not be held in contempt of the Board and its processes.
(3)	During a hearing, if it appears in the interest of justice that further testimony should be received and sufficient time does not remain to conclude the testimony, the Board of Nursing may continue the hearing to a future date to allow for the additional testimony to be taken by deposition or to be presented orally.  In such situations and to such extent as possible, the seated members of the Board of Nursing and the designated administrative law counsel shall receive the additional testimony.  In the event that new members of the Board or a different administrative law counsel must participate, a copy of the transcript of the hearing shall be provided to them prior to the receipt of the additional testimony.
(r)  All parties have the right to present evidence, rebuttal testimony, and argument with respect to the issues of law, and to cross‑examine witnesses.  The North Carolina Rules of Evidence in G.S. 8C shall apply to contested case proceedings, except as provided otherwise in this Rule and G.S. 150B‑41.
(1)(h)  Sworn affidavits may be introduced by mutual agreement from all parties.
(2)	All oral testimony shall be under oath or affirmation and shall be recorded.  Unless otherwise stipulated by all parties, witnesses are excluded from the hearing room until such time that they have completed their testimony and have been released.
(s)  Any form or Board‑approved policy or procedure referenced in this Rule, or any rules applicable to a case, are available upon request from the Board of Nursing and shall be supplied at cost.

Authority G.S. 14‑208.5; 15A‑1331A; 90‑171.23(b)(3)(7); 90‑171.37; 90‑171.47; 90‑401; 150B‑3(c); 150B‑11; 150B‑14; 150B‑38 through 150B‑42.

* * * * * * * * * * * * * * * * * * * *

Notice is hereby given in accordance with G.S. 150B-21.2 that the North Carolina Board of Nursing intends to amend the rules cited as 21 NCAC 36 .0806, .0807, .0809.

Link to agency website pursuant to G.S. 150B-19.1(c):  www.ncbon.com

Proposed Effective Date: March 1, 2017

Public Hearing:
Date:  November 17, 2016
Time:  1:00 p.m.
Location:  NC Board of Nursing, 4516 Lake Boone Trail, Raleigh, NC 27607

Reason for Proposed Action:  
21 NCAC 36 .0806: Annual Renewal: Evidence of certification or recertification as a nurse practitioner by a national credentialing body is a requirement for approval to practice.  Evidence to maintain certification is a public safety measure to demonstrate maintained competence in a population foci.  Current language lacks clarity in the requirement for maintaining national certification for annual renewal of the NP approval to practice.  

21 NCAC 36 .0807: Just as other regulatory agencies are evaluating how to ensure public protection relating to pain management using opioid products, the NCBON is in process of evaluating measures to safeguard the public be ensuring evidence-based opioid management for appropriately credentialed advanced practice nursing prescribers.  In accordance with Session Law 2015-241 Section 12 F. 16. (b), the boards regulating licensees authorized to prescribe controlled substances shall require that at least one hour of the total required continuing education hours consists of a course designed specifically to address prescribing practices.  The course shall include, but not be limited to, instruction on controlled substance prescribing practices and controlled substances prescribing for chronic pain management.  Establishing parallel CE requirements among all authorized prescribers, designed specifically to address controlled substance prescribing practices, signs of the abuse or misuse of controlled substances, and controlled substance prescribing for chronic pain management, will provided consistency in public protection.  

21 NCAC 36 .0809: Prescriptive authority is a basic part of the NP approval to practice.  Clarity in prescriptive authority protects the public through prescriptive practices that are based on evidence and public safety.  The current language creates confusion regarding refill authorizations by NP prescribers.  Minor technical revisions are recommended to provide clarity regarding authority to refill on Schedules II, IIN, III and IIIN.

Comments may be submitted to:  Angela H. Ellis, NC Board of Nursing, P.O. Box 2129, Raleigh, NC 27602-2129, phone 919-782-3211 ext. 259, fax 919-781-9461, email angela@ncbon.com

Comment period ends:  January 3, 2017

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
|_|	Substantial economic impact (≥$1,000,000)
|_|	Approved by OSBM
|X|	No fiscal note required by G.S. 150B-21.4

SECTION .0800 - APPROVAL AND PRACTICE PARAMETERS FOR NURSE PRACTITIONERS

21 NCAC 36 .0806	ANNUAL RENEWAL
(a)  Each registered nurse who is approved to practice as a nurse practitioner in this state shall annually renew each approval to practice with the Board of Nursing no later than the last day of the nurse practitioner's birth month by:
(1)	Maintaining current RN licensure;
(2)	Maintaining certification as a nurse practitioner by a national credentialing body identified in Rule .0801(8) of this Section;
(2)(3)	Submitting the fee required in Rule .0813 of this Section; and
(3)(4)	Completing the renewal application.
(b)  If the nurse practitioner has not renewed by the last day of her or his birth month, the approval to practice as a nurse practitioner shall lapse.

Authority G.S. 90-8.1; 90-8-2; 90-18(14); 90-171.23(b); 90-171.83.

21 NCAC 36 .0807	CONTINUING EDUCATION (CE)
In order to maintain nurse practitioner approval to practice, the nurse practitioner shall earn 50 contact hours of continuing education each year beginning with the first renewal after initial approval to practice has been granted.  At least 20 hours of the required 50 hours must be those hours for which approval has been granted by the American Nurses Credentialing Center (ANCC) or Accreditation Council on Continuing Medical Education (ACCME), other national credentialing bodies or practice relevant courses in an institution of higher learning. Every nurse practitioner who prescribes controlled substances shall complete at least one hour of the total required continuing education (CE) hours annually consisting of CE designed specifically to address controlled substance prescribing practices, signs of the abuse or misuse of controlled substances, and controlled substance prescribing for chronic pain management.  Documentation shall be maintained by the nurse practitioner for the previous five calendar years and made available upon request to either Board.

Authority G.S. 90-5.1; 90-8.1; 90-8.2; 90-14(a)(15); 90-18(14); 90-171.23(b)(14); 90-171.42; 2015-241, s. 12F.

21 NCAC 36 .0809	PRESCRIBING AUTHORITY
(a)  The prescribing stipulations contained in this Rule apply to writing prescriptions and ordering the administration of medications.
(b)  Prescribing and dispensing stipulations are as follows:
(1)	Drugs and devices that may be prescribed by the nurse practitioner in each practice site shall be included in the collaborative practice agreement as outlined in Rule .0810(b) of this Section.
(2)	Controlled Substances (Schedules II, IIN, III, IIIN, IV, V) defined by the State and Federal Controlled Substances Acts may be procured, prescribed or ordered as established in the collaborative practice agreement, providing all of the following requirements are met:
(A)	the nurse practitioner has an assigned DEA number which is entered on each prescription for a controlled substance;
(B)	dosage units for schedules II, IIN, III, and IIIN are limited to a 30 day supply; Refills may be issued consistent with Controlled Substance Law and Regulation; and
(C)	the supervising physician(s) must possess the same schedule(s) of controlled substances as the nurse practitioner's DEA registration.
(3)	The nurse practitioner may prescribe a drug or device not included in the collaborative practice agreement only as follows:
(A)	upon a specific written or verbal order obtained from a primary or back-up supervising physician before the prescription or order is issued by the nurse practitioner; and
(B)	the written or verbal order as described in Part (b)(3)(A) of this Rule shall be entered into the patient record with a notation that it is issued on the specific order of a primary or back-up supervising physician and signed by the nurse practitioner and the physician.
(4)	Refills may be issued for a period not to exceed one year. 
(5)(4)	Each prescription shall be noted on the patient's chart and include the following information:
(A)	medication and dosage;
(B)	amount prescribed;
(C)	directions for use;
(D)	number of refills; and
(E)	signature of nurse practitioner.
(6)(5)	Prescription Format:
(A)	all prescriptions issued by the nurse practitioner shall contain the supervising physician(s) name, the name of the patient, and the nurse practitioner's name, telephone number, and approval number;
(B)	the nurse practitioner's assigned DEA number shall be written on the prescription form when a controlled substance is prescribed as defined in Subparagraph (b)(2) of this Rule.
(7)(6)	A nurse practitioner shall not prescribe controlled substances, as defined by the State and Federal Controlled Substances Acts, for the nurse practitioner's own use or that of a nurse practitioner's supervising physician; or that of a member of the nurse practitioner's immediate family, which shall mean a spouse, parent, child, sibling, parent-in-law, son or daughter-in-law, brother or sister-in-law, step-parent, step-child, step-siblings, or any other person living in the same residence as the licensee; or anyone with whom the nurse practitioner is having a sexual relationship or has a significant emotional relationship.
(c)  The nurse practitioner may obtain approval to dispense the drugs and devices other than samples included in the collaborative practice agreement for each practice site from the Board of Pharmacy, and dispense in accordance with 21 NCAC 46 .1703 that is hereby incorporated by reference including subsequent amendments of the referenced materials.

Authority G.S. 90-8.1; 90-8.2; 90-18(14); 90-18.2; 90-171.23(b)(14).
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TITLE 10A – DEPARTMENT OF HEALTH AND HUMAN SERVICES

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]10A NCAC 13D .3201	REQUIRED SPACES
(a)  A facility shall meet the following requirements for bedrooms:
(1)	single bedrooms shall be provided with not less than 100 square feet of floor area;
(2)	bedrooms with more than one bed shall be provided with not less than 80 square feet of floor area per bed;
(3)	bedrooms shall have windows with views to the outdoors.  The gross window area shall not be less than eight percent of the bedroom floor area required by Subparagraphs (1) and (2) of this Paragraph;
(4)	each bedroom shall be provided with one closet or wardrobe per bed.  In nursing facilities and the nursing home portion of combination facilities, the closet or wardrobe shall have clothing storage space of not less than 36 cubic feet per bed with one-half of this space for hanging clothes.  In the adult care home portion of a combination facility, the closet or wardrobe shall have clothing storage space of not less than 48 cubic feet per bed with one-half of this space for hanging clothes; and 
(5)	floor space for closets, toilet rooms, vestibules, or wardrobes shall not be included in the areas required by this Subparagraph. 
(b)  A facility shall meet the following requirements for dining, activity, and common use areas:
(1)	nursing facilities and the nursing home portion of combination facilities shall have: 
(A)	a separate area or areas set aside for dining, measuring not less than 10 square feet per bed; 
(B)	a separate area or areas set aside for activities, measuring not less than 10 square feet per bed; and 
(C)	an additional dining, activity and common use area or areas, measuring not less than five square feet per bed.  This area may be in a separate area or combined with the separate dining and activity areas required by Part (A) and (B) of this Subparagraph.  
(2)	the adult care home portion of combination facilities shall have:
(A)	a separate area or areas set aside for dining, measuring not less than 14 square feet per bed; and
(B)	a separate area or areas set aside for activities, measuring not less than 16 square feet per bed.
(3)	the dining room area or areas required by this Paragraph may be combined.
(4)	the activity area or areas in nursing facilities and the nursing home portion of combination facilities shall not be combined with the activity area or areas in the adult care home portion of combination facilities.
(5)	floor space for physical, occupational, and rehabilitation therapy shall not be included in the areas required by this Paragraph.  Closets and storage units for equipment and supplies shall not be included in the areas required by this Paragraph.
(6)	dining, activity, and common use areas shall be designed and equipped to provide accessibility to both patients and residents confined to wheelchairs and ambulatory patients or residents.
(7)	dining, activity, and common use areas required by this Paragraph shall have windows with views to the outdoors.  The gross window area shall not be less than eight percent of the required floor area required by Subparagraphs (1) and (2) of this Paragraph.
(8)	for facilities designed with household units for 30 or fewer patients or residents, the dining and activity areas may be combined. 
(c)  Outdoor areas for individual and group activities shall be provided and shall be accessible to patients and residents with physical disabilities.  In the adult care portion of a combination facility, a nursing unit with a control mechanism and staff procedures as required by Rule .3404(f) of this Subchapter shall have direct access to an outdoor area.
(d)  Some means for patients and residents to lock personal articles within the facility shall be provided.
(e)  A facility shall meet the following requirements for toilet rooms, tubs, showers, and central bathing areas:
(1)	a toilet room shall contain a toilet and lavatory.  If a lavatory is provided in each bedroom, the toilet room is not required to have a lavatory.
(2)	a toilet room shall be accessible from each bedroom without going through the general corridor.
(3)	one toilet room may serve two bedrooms, but not more than eight beds.
(4)	one tub or shower shall be provided for each 15 beds not individually served by a tub or shower.
(5)	for each 120 beds or fraction thereof, a central bathing area shall be provided with the following:
(A)	a bathtub or a manufactured walk-in bathtub or a similar manufactured bathtub designed for easy transfer of patients and residents into the tub.  Bathtubs shall be accessible on three sides.  Manufactured walk-in bathtubs or a similar manufactured bathtubs shall be accessible on two sides;
(B)	a roll-in shower designed and equipped for unobstructed ease of shower chair entry and use.  If a bathroom with a roll-in shower designed and equipped for unobstructed ease of shower chair entry adjoins each bedroom in the facility, the central bathing area is not required to have a roll-in shower; 
(C)	a toilet and lavatory; and
(D)	a cubicle curtain enclosing the toilet, tub, and shower.  A closed cubicle curtain at one of these plumbing fixtures shall not restrict access to the other plumbing fixtures. 
(f)  For each nursing unit, or fraction thereof on each floor, the following shall be provided:
(1)	a medication preparation area with:
(A)	a counter;
(B)	a double locked narcotic storage area under the visual control of nursing staff;
(C)	a medication refrigerator;
(D)	eye-level medication storage;
(E)	cabinet storage; and
(F)	a sink. The sink shall be trimmed with valves that can be operated without hands.  If the sink is equipped with blade handles, the blade handles shall not be less than four and one half inches in length.  The sink water spout shall be mounted so that its discharge point is a minimum of 10 inches above the bottom of the sink basin;
(2)	a clean utility room with:
(A)	a counter;
(B)	storage; and
(C)	a sink.  The sink shall be trimmed with valves that can be operated without hands.  If the sink is equipped with blade handles, the blade handles shall not be less than four and one half inches in length.  The sink water spout shall be mounted so that its discharge point is a minimum of 10 inches above the bottom of the sink basin;
(3)	a soiled utility room with:
(A)	a counter; 
(B)	storage; and 
(C)	a sink.  The sink shall be trimmed with valves that can be operated without hands.  If the sink is equipped with blade handles, the blade handles shall not be less than four and one half inches in length.  The sink water spout shall be mounted so that its discharge point is a minimum of 10 inches above the bottom of the sink basin.  The soiled utility room shall be equipped for the cleaning and sanitizing of bedpans as required by 15A NCAC 18A .1312 Toilet: Handwashing: Laundry: And Bathing Facilities;
(4)	a nurses' toilet and locker space for personal belongings;
(5)	a soiled linen storage room.  If the soiled linen storage room is combined with the soiled utility room, a separate soiled linen storage room is not required;
(6)	clean linen storage provided in one or more of the following:
(A)	a separate linen storage room;
(B)	cabinets in the clean utility room; or
(C)	a linen closet;
(7)	a nourishment station in an area enclosed with walls and doors with:
(A)	work space;
(B)	cabinets;
(C)	refrigerated storage; and
(D)	a small stove, microwave, or hot plate;
(8)	an audio-visual nurse-patient call system arranged to ensure that a patient's or resident's call in the facility notifies and directs staff to the location where the call was activated;
(9)	a control point located no more than 150 feet from the furthest patient or resident bedroom door with:
(A)	an area for charting patient and resident records;
(B)	space for storage of emergency equipment and supplies; and
(C)	nurse patient call and alarm annunciation systems; and
(10)	a janitor's closet.
(g)  If a facility is designed with patient or resident household units, a patient and resident dietary area located within the patient or resident household unit may substitute for the nourishment station.  The patient or resident dietary area shall be for the use of staff, patients, residents, and families.  The patient or resident dietary area shall contain:
(1)	cooking equipment;
(2)	a kitchen sink;
(3)	refrigerated storage; and
(4)	storage areas.
(h)  Clean linen storage shall be provided in a separate room from bulk supplies.  
(i)  The kitchen area and laundry area each shall have a janitor's closet.  Administration, occupational and physical therapy, recreation, personal care, and employee areas shall be provided janitor's closets and may share one as a group.
(j)  Stretcher and wheelchair storage shall be provided.
(k)  The facility shall provide patient and resident storage at the rate of not less than five square feet of floor area per licensed bed.  This storage space shall: 
(1)	be used by patients and residents to store out-of-season clothing and suitcases;
(2)	be either in the facility or within 500 feet of the facility on the same site; and
(3)	be in addition to the other storage space required by this Rule.
(l)  Office space shall be provided for business transactions.  Office space shall be provided for persons holding the following positions: 
(1)	administrator;
(2)	director of nursing;
(3)	social services director;
(4)	activities director; and 
(5)	physical therapist.
(m)  Each combination facility shall provide a minimum of one residential washer and residential dryer in a location accessible by adult care home staff, residents, and residents' families.

History Note:	Authority G.S. 131E-104; 42 CFR 483.70;
Eff. January 1, 1996;
Amended Eff. August 1, 2014; October 1, 2008;
Readopted Eff. July 1, 2016;
Amended Eff. October 1, 2016.

10A NCAC 13F .0215	ADMINISTRATIVE PENALTY 
DETERMINATION PROCESS

History Note:	Authority G.S. 131D‑34; 143B-165; 
Eff. December 1, 1993;
Temporary Amendment Eff. July 1, 2003;
Amended Eff. June 1, 2004;
Repealed Eff. October 1, 2016.

10A NCAC 13G .0216	ADMINISTRATIVE PENALTY 
DETERMINATION PROCESS

History Note:	Authority G.S. 131D‑34; 
Eff. December 1, 1992;
Amended Eff. March 1, 1995; December 1, 1993;
Temporary Amendment Eff. December 8, 1997;
Amended Eff. April 1, 1999;
Repealed Eff. October 1, 2016. 

* * * * * * * * * * * * * * * * * * * *

10A NCAC 14C .0103	STATE MEDICAL FACILITIES 
PLAN

History Note:	Authority G.S. 131E‑176(25); 131E‑177(1); 131E‑183(1); 42 U.S.C. 300K‑2;
Eff. June 19, 1979;
Temporary Amendment Eff. January 1, 1983 for a Period of 120 Days to Expire on May 1, 1983;
Amended Eff. November 1, 1989; January 1, 1989; February 1, 1988; January 1, 1987;
Repealed Eff. October 1, 2016.

10A NCAC 14C .0201	LETTER OF INTENT

History Note:	Authority G.S. 131E‑177;
Eff. October 1, 1981;
Amended Eff. November 1, 1996; January 1, 1990; November 1, 1989;
Repealed Eff. October 1, 2016.

10A NCAC 14C .0401	PETITION FOR A HEARING

History Note:	Authority G.S. 131E‑177; 131E‑188;
Eff. October 1, 1981;
Amended Eff. January 1, 1990; November 1, 1989; February 1, 1986;
Repealed Eff. October 1, 2016.

10A NCAC 14C .0403	CONTESTED CASE HEARINGS

History Note:	Authority G.S. 131E‑177; 131E‑188;
Eff. January 1, 1990;
Repealed Eff. October 1, 2016.

10A NCAC 14C .3201	DEFINITIONS

History Note:	Authority G.S. 131E-177(1); 131E-183(b);
Temporary Adoption Eff. September 1, 1993 for a period of 180 days or until the permanent rule becomes effective, whichever is sooner;
Eff. January 4, 1994;
Repealed Eff. October 1, 2016.

10A NCAC 14C .3203	PERFORMANCE STANDARDS

History Note:	Authority G.S. 131E-177(1); 131E-183(b);
Temporary Adoption Eff. September 1, 1993 for a period of 180 days or until the permanent rule becomes effective, whichever is sooner;
Eff. January 4, 1994;
Repealed Eff. October 1, 2016.

* * * * * * * * * * * * * * * * * * * *

10A ncac 41a .0101	REPORTABLE DISEASES AND 
CONDITIONS
(a)  The following named diseases and conditions are declared to be dangerous to the public health and are hereby made reportable within the time period specified after the disease or condition is reasonably suspected to exist:
(1)	acquired immune deficiency syndrome (AIDS) ‑ 24 hours;
(2)	anthrax ‑ immediately;
(3)	botulism ‑ immediately;
(4)	brucellosis ‑ 7 days;
(5)	campylobacter infection ‑ 24 hours;
(6)	chancroid ‑ 24 hours;
(7)	chikungunya virus infection - 24 hours;
(8)	chlamydial infection (laboratory confirmed) ‑ 7 days;
(9)	cholera ‑ 24 hours;
(10)	Creutzfeldt-Jakob disease – 7 days; 
(11)	cryptosporidiosis – 24 hours;
(12)	cyclosporiasis – 24 hours;
(13)	dengue ‑ 7 days;
(14)	diphtheria ‑ 24 hours;
(15)	Escherichia coli, shiga toxin-producing ‑ 24 hours;
(16)	ehrlichiosis – 7 days;
(17)	encephalitis, arboviral ‑ 7 days;
(18)	foodborne disease, including Clostridium perfringens, staphylococcal, Bacillus cereus, and other and unknown causes ‑ 24 hours;
(19)	gonorrhea ‑ 24 hours;
(20)	granuloma inguinale ‑ 24 hours;
(21)	Haemophilus influenzae, invasive disease ‑ 24 hours;
(22)	Hantavirus infection – 7 days;
(23)	Hemolytic-uremic syndrome – 24 hours;
(24)	Hemorrhagic fever virus infection – immediately;
(25)	hepatitis A ‑ 24 hours;
(26)	hepatitis B ‑ 24 hours;
(27)	hepatitis B carriage ‑ 7 days;
(28)	hepatitis C, acute – 7 days;
(29)	human immunodeficiency virus (HIV) infection confirmed ‑ 24 hours; 
(30)	influenza virus infection causing death – 24 hours;
(31)	legionellosis ‑ 7 days;
(32)	leprosy – 7 days;
(33)	leptospirosis ‑ 7 days;
(34)	listeriosis – 24 hours;
(35)	Lyme disease ‑ 7 days;
(36)	lymphogranuloma venereum ‑ 7 days;
(37)	malaria ‑ 7 days;
(38)	measles (rubeola) ‑ 24 hours;
(39)	meningitis, pneumococcal ‑ 7 days;
(40)	meningococcal disease ‑ 24 hours;
(41)	Middle East respiratory syndrome (MERS) - 24 hours;
(42)	monkeypox – 24 hours; 
(43)	mumps ‑ 7 days;
(44)	nongonococcal urethritis ‑ 7 days;
(45)	novel influenza virus infection – immediately;
(46)	plague ‑ immediately;
(47)	paralytic poliomyelitis ‑ 24 hours;
(48)	pelvic inflammatory disease – 7 days;
(49)	psittacosis ‑ 7 days;
(50)	Q fever ‑ 7 days;
(51)	rabies, human ‑ 24 hours;
(52)	Rocky Mountain spotted fever ‑ 7 days;
(53)	rubella ‑ 24 hours;
(54)	rubella congenital syndrome ‑ 7 days;
(55)	salmonellosis ‑ 24 hours;
(56)	severe acute respiratory syndrome (SARS) – 24 hours;
(57)	shigellosis ‑ 24 hours;
(58)	smallpox - immediately;
(59)	Staphylococcus aureus with reduced susceptibility to vancomycin – 24 hours;
(60)	streptococcal infection, Group A, invasive disease - 7 days;
(61)	syphilis ‑ 24 hours;
(62)	tetanus ‑ 7 days;
(63)	toxic shock syndrome ‑ 7 days;
(64)	trichinosis ‑ 7 days;
(65)	tuberculosis ‑ 24 hours;
(66)	tularemia – immediately;
(67)	typhoid ‑ 24 hours;
(68)	typhoid carriage (Salmonella typhi) ‑ 7 days;
(69)	typhus, epidemic (louse-borne) ‑ 7 days; 
(70)	vaccinia – 24 hours; 
(71)	vibrio infection (other than cholera) – 24 hours;
(72)	whooping cough – 24 hours; 
(73)	yellow fever ‑ 7 days; and 
(74)	Zika virus infection – 24 hours.
(b)  For purposes of reporting, "confirmed human immunodeficiency virus (HIV) infection" is defined as a positive virus culture, repeatedly reactive EIA antibody test confirmed by western blot or indirect immunofluorescent antibody test, positive nucleic acid detection (NAT) test, or other confirmed testing method approved by the Director of the State Public Health Laboratory conducted on or after February 1, 1990.  In selecting additional tests for approval, the Director of the State Public Health Laboratory shall consider whether such tests have been approved by the federal Food and Drug Administration, recommended by the federal Centers for Disease Control and Prevention, and endorsed by the Association of Public Health Laboratories.
(c)  In addition to the laboratory reports for Mycobacterium tuberculosis, Neisseria gonorrhoeae, and syphilis specified in G.S. 130A-139, laboratories shall report:
(1)	Isolation or other specific identification of the following organisms or their products from human clinical specimens:
(A)	Any hantavirus or hemorrhagic fever virus.
(B)	Arthropod-borne virus (any type).
(C)	Bacillus anthracis, the cause of anthrax.
(D)	Bordetella pertussis, the cause of whooping cough (pertussis).
(E)	Borrelia burgdorferi, the cause of Lyme disease (confirmed tests).
(F)	Brucella spp., the causes of brucellosis.
(G)	Campylobacter spp., the causes of campylobacteriosis.
(H)	Chlamydia trachomatis, the cause of genital chlamydial infection, conjunctivitis (adult and newborn) and pneumonia of newborns.
(I)	Clostridium botulinum, a cause of botulism.
(J)	Clostridium tetani, the cause of tetanus.
(K)	Corynebacterium diphtheriae, the cause of diphtheria.
(L)	Coxiella burnetii, the cause of Q fever.
(M)	Cryptosporidium parvum, the cause of human cryptosporidiosis.
(N)	Cyclospora cayetanesis, the cause of cyclosporiasis.
(O)	Ehrlichia spp., the causes of ehrlichiosis.
(P)	Shiga toxin-producing Escherichia coli, a cause of hemorrhagic colitis, hemolytic uremic syndrome, and thrombotic thrombocytopenic purpura.
(Q)	Francisella tularensis, the cause of tularemia.
(R)	Hepatitis B virus or any component thereof, such as hepatitis B surface antigen.
(S)	Human Immunodeficiency Virus, the cause of AIDS.
(T)	Legionella spp., the causes of legionellosis.
(U)	Leptospira spp., the causes of leptospirosis.
(V)	Listeria monocytogenes, the cause of listeriosis.
(W)	Middle East respiratory syndrome virus.
(X)	Monkeypox.
(Y)	Mycobacterium leprae, the cause of leprosy.
(Z)	Plasmodium falciparum, P. malariae, P. ovale, and P. vivax, the causes of malaria in humans.
(AA)	Poliovirus (any), the cause of poliomyelitis.  
(BB)	Rabies virus.
CC)	Rickettsia rickettsii, the cause of Rocky Mountain spotted fever.
(DD)	Rubella virus.
(EE)	Salmonella spp., the causes of salmonellosis.
(FF)	Shigella spp., the causes of shigellosis.
(GG)	Smallpox virus, the cause of smallpox. 
(HH)	Staphylococcus aureus with reduced susceptibility to vanomycin.
(II)	Trichinella spiralis, the cause of trichinosis.
(JJ)	Vaccinia virus.
(KK)	Vibrio spp., the causes of cholera and other vibrioses.
(LL)	Yellow fever virus.
(MM)	Yersinia pestis, the cause of plague.
(2)	Isolation or other specific identification of the following organisms from normally sterile human body sites:
(A)	Group A Streptococcus pyogenes (group A streptococci).
(B)	Haemophilus influenzae, serotype b.
(C)	Neisseria meningitidis, the cause of meningococcal disease.
(3)	Positive serologic test results, as specified, for the following infections:
(A)	Fourfold or greater changes or equivalent changes in serum antibody titers to:
(i)	Any arthropod-borne viruses associated with meningitis or encephalitis in a human.
(ii)	Any hantavirus or hemorrhagic fever virus.
(iii)	Chlamydia psittaci, the cause of psittacosis.
(iv)	Coxiella burnetii, the cause of Q fever.
(v)	Dengue virus.
(vi)	Ehrlichia spp., the causes of ehrlichiosis.
(vii)	Measles (rubeola) virus.
(viii)	Mumps virus.
(ix)	Rickettsia rickettsii, the cause of Rocky Mountain spotted fever.
(x)	Rubella virus.
(xi)	Yellow fever virus.
(B)	The presence of IgM serum antibodies to:
(i)	Chlamydia psittaci.
(ii)	Hepatitis A virus.
(iii)	Hepatitis B virus core antigen.
(iv)	Rubella virus.
(v)	Rubeola (measles) virus.
(vi)	Yellow fever virus.
(4)	Laboratory results from tests to determine the absolute and relative counts for the T-helper (CD4) subset of lymphocytes and all results from tests to determine HIV viral load.
(d)  Laboratories utilizing electronic laboratory reporting (ELR) shall report all positive laboratory results from tests used to diagnose Hepatitis infection, including the following:
(1)	Hepatitis C virus antibody tests (including the test specific signal to cut-off (s/c) ratio;
(2)	Hepatitis C nucleic acid tests;
(3)	Hepatitis C antigen(s) tests; and
(4)	Hepatitis C genotypic tests. 

History Note:	Authority G.S. 130A-134; 130A-135; 130A-139; 130A-141:
Amended Eff. October 1, 1994; February 1, 1990;
Temporary Amendment Eff. July 1, 1997;
Amended Eff. August 1, 1998;
Temporary Amendment Eff. February 13, 2003; October 1, 2002; February 18, 2002; June 1, 2001;
Amended Eff. April 1, 2003;
Temporary Amendment Eff. November 1, 2003; May 16, 2003;
Amended Eff. January 1, 2005; April 1, 2004;
Temporary Amendment Eff. June 1, 2006;
Amended Eff. April 1, 2008; November 1, 2007; October 1, 2006;
Temporary Amendment Eff. January 1, 2010;
Temporary Amendment Expired September 11, 2011;
Amended Eff. July 1, 2013;
Temporary Amendment Eff. December 2, 2014;
Amended Eff. October 1, 2015;
Emergency Amendment Eff. March 1, 2016;
Temporary Amendment Eff. July 1, 2016;
Amended Eff October 1, 2016.


TITLE 12 – DEPARTMENT OF JUSTICE

12 NCAC 09B .0401	TIME REQUIREMENT FOR 
COMPLETION OF TRAINING
(a)  Each criminal justice officer, with the exception of law enforcement officers, holding probationary certification shall complete, with passing scores, a Commission-accredited basic training course as prescribed in Rules .0225, .0235, .0236, .0411 and .0412 of this Subchapter that includes training in the skills and knowledge necessary to perform the duties of his or her office.  The officer shall complete the course within one year from the date of his or her original appointment, as determined by the date of the probationary certification.
(b)  Each law enforcement officer shall have completed with passing scores the accredited basic training course as prescribed in Rule .0205 of this Subchapter prior to obtaining probationary certification.
(c)  If a trainee completes the basic training course as prescribed in Rule .0205 of this Subchapter prior to being employed as a law enforcement officer, the trainee shall be duly appointed and sworn as a law enforcement officer within one year of passing the comprehensive written exam as specified in Rule .0406 of this Subchapter for that basic training course to be recognized under these Rules.
(d)  An active duty member of the armed forces who begins the basic training course as prescribed in Rule .0205 of this Section within five years prior to separating from active duty status, and completes the basic training course in its entirety pursuant to Rule .0405 of this Section and achieves a passing score on the comprehensive written examination pursuant to Rule .0406 of this Section shall be eligible for probationary certification pursuant to 12 NCAC 09C .0303 for a period of 12 months from the date the individual separates from active duty status in the armed forces.
(e)  If local confinement supervisory and administrative personnel complete basic training prior to being employed by a facility in a supervisory and administrative position that requires certification as prescribed in G.S. 153A-217 and G.S. 153A-218, the personnel shall be duly appointed to a local confinement facility supervisory and administrative position within one year of the completion of training for the basic training course specified in 12 NCAC 09B .0205.  This one year period shall begin with the date the applicant achieves a passing score on the comprehensive written exam, as specified in Rule .0411 of this Section.

History Note:	Authority G.S. 17C‑2; 17C‑6; 17C‑10;
Eff. January 1, 1981;
Amended Eff. October 1, 2016; August 1, 2015; January 1, 2015; January 1, 1995; March 1, 1992; July 1, 1989; June 1, 1986.




12 NCAC 09B .0403	EVALUATION FOR TRAINING 
WAIVER
(a)  The Standards Division staff shall evaluate each law enforcement officer's training and experience to determine if equivalent training has been completed as specified in Rule .0402(a) of this Section.  Applicants for certification with prior law enforcement experience shall have been employed in a full‑time, sworn law enforcement position in order to be considered for training evaluation under this Rule.  Applicants for certification with a combination of full‑time and part‑time experience shall be evaluated on the basis of the full‑time experience only.  The following criteria shall be used by Standards Division staff in evaluating a law enforcement officer's training and experience to determine eligibility for a waiver of training requirements:
(1)	Persons having completed a Commission-accredited basic training program and not having been duly appointed and sworn as a law enforcement officer within one year of completion of the program shall complete a subsequent Commission-accredited basic training program, as prescribed in Rule .0405(a) of this Section, and achieve a passing score on the State Comprehensive Examination prior to obtaining probationary law enforcement certification, unless the Director determines that a delay in applying for certification was not due to neglect on the part of the applicant, in which case the Director may accept a Commission-accredited basic training program that is over one year old.  The extension of the one year period shall not exceed 30 days from the first year anniversary of the passing of the state comprehensive examination.
(2)	Out‑of‑state transferees shall be evaluated to determine the amount and quality of their training and experience.  Out‑of‑state transferees shall not have a break in service exceeding one year.  At a minimum, out‑of‑state transferees shall have two years' full‑time, sworn law enforcement experience and have completed a basic law enforcement training course accredited by the transferring State.  Prior to employment as a certified law enforcement officer, out‑of‑state transferees shall complete with a passing score the appointing agency's in‑service firearms training and qualification program as prescribed in 12 NCAC 09E .0106.  At a minimum, out‑of‑state transferees shall complete the Legal Unit in a Commission-accredited Basic Law Enforcement Training Course as prescribed in Rule .0205(b)(1) of this Subchapter and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section within the 12 month probationary period.
(3)	Persons who have completed a minimum 369‑hour basic law enforcement training program accredited by the Commission under guidelines administered beginning October 1, 1984 and have been separated from a sworn position for over one year but less than three years who have had a minimum of two years' experience as a full‑time, sworn law enforcement officer in North Carolina shall complete the Legal Unit in a Commission‑accredited Basic Law Enforcement Training Course as prescribed in Rule .0205(b)(1) of this Subchapter, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section within the 12 month probationary period.  Prior to employment as a certified law enforcement officer, these persons shall complete with a passing score the appointing agency's in‑service firearms training and qualification program as prescribed in 12 NCAC  09E .0106.
(4)	Persons out of the law enforcement profession for over one year but less than three years who have had less than two years' experience as a full‑time, sworn law enforcement officer in North Carolina shall complete a Commission-accredited basic training program, as prescribed in Rule .0405(a) of this Section, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section.
(5)	Persons out of the law enforcement profession for over three years, regardless of prior training or experience, shall complete a Commission-accredited basic training program, as prescribed in Rule .0405(a) of this Section, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section.
(6)	Persons who separated from law enforcement employment during their probationary period after having completed a Commission-accredited basic training program and who have separated from a sworn law enforcement position for more than one year shall complete a subsequent Commission-accredited basic training program and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section.
(7)	Persons who separated from a sworn law enforcement position during their probationary period after having completed a Commission-accredited basic training program and who have separated from a sworn law enforcement position for less than one year shall serve a new 12 month probationary period as prescribed in Rule .0401(a) of this Section, but need not complete an additional training program.
(8)	Persons who have completed a minimum 160‑hour basic law enforcement training program accredited by the North Carolina Criminal Justice Training and Standards Council under guidelines administered beginning on July 1, 1973 and continuing through September 30, 1978 and who have separated from a sworn law enforcement position for over one year but less than two years shall be required to complete the Legal Unit and the topical area entitled "Law Enforcement Driver Training" of a Commission-accredited Basic Law Enforcement Training Course as prescribed in Rule .0205(b)(1) and .0205(b)(5)(C) of this Subchapter and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section within the 12 month probationary period.
(9)	Persons who have completed a minimum 160‑hour basic law enforcement training program accredited by the North Carolina Criminal Justice Training and Standards Council under guidelines administered beginning on July 1, 1973 and continuing through September 30, 1978 and have been separated from a sworn law enforcement position for two or more years shall be required to complete a Commission-accredited basic training program, as prescribed in Rule .0405 of this Section, regardless of training and experience, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section.
(10)	Persons who have completed a minimum 240‑hour basic law enforcement training program accredited by the Commission under guidelines administered beginning October 1, 1978 and continuing through September 30, 1984 and have been separated from a sworn position over one year but less than three years shall be required to complete the Legal Unit in a Commission-accredited Basic Law Enforcement Training Course as prescribed in Rule .0205(b)(1) of this Subchapter and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section within the 12 month probationary period.
(11)	Persons previously holding law enforcement certification in accordance with G.S. 17C‑10(a) who have been separated from a sworn law enforcement position for over one year and who have not previously completed a minimum basic training program accredited by either the North Carolina Criminal Justice Training and Standards Council or the Commission shall complete a Commission-accredited basic training program, as prescribed in Rule .0405 of this Section, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section prior to employment.
(12)	Persons who have completed training as a federal law enforcement officer and are candidates for appointment as a sworn law enforcement officer in North Carolina shall be required to complete a Commission-accredited basic training program, as prescribed in Rule .0405 of this Section, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section.
(13)	Applicants with part‑time experience who have a break in service in excess of one year shall complete a Commission-accredited basic training program, as prescribed in Rule .0405 of this Section, and shall achieve a passing score on the State Comprehensive Examination pursuant to Rule .0406(d) of this Section prior to employment.
(14)	Applicants who hold or previously held certification issued by the North Carolina Sheriffs' Education and Training Standards Commission (Sheriffs' Commission) shall be subject to evaluation of their prior training and experience on an individual basis.  The Standards Division staff shall determine the amount of training required of these applicants, based upon:
(A)	the active or inactive status held by the applicant;
(B)	the amount of time served in an active status during the year immediately prior to application for certification by the Commission;
(C)	the length of any break in the applicant's service; and
(D)	whether the applicant has completed mandatory in-service training for each year his or her certification was held by the Sheriffs' Commission.
(15)	Alcohol law enforcement agents who received basic alcohol law enforcement training prior to November 1, 1993 and transfer to another law enforcement agency in a sworn capacity shall be subject to evaluation of their prior training and experience on an individual basis.  The Standards Division staff shall determine the amount of training required of these applicants, based upon the type of certification held by the applicant and the length of any break in the applicant's sworn, full-time service.
(16)	Wildlife enforcement officers who separate from employment with the Wildlife Enforcement Division and transfer to another law enforcement agency in a sworn capacity shall be subject to evaluation of their prior training and experience on an individual basis.  The Standards Division staff shall determine the amount of training required of these applicants, based upon the type of certification held by the applicant and the length of any break in the applicant's sworn, full-time service.
(17)	Active duty, guard, or reserve military members failing to complete all of the required annual in-service training topics, as defined in 12 NCAC 09E .0105, due to military obligations, are subject to the following training requirements as a condition for return to active criminal justice status.  The agency head shall verify the person's completion of the appropriate training by submitting a statement, on Form F-9C, Return to Duty Request form.  This form is located on the agency's website: http://www.ncdoj.gov/getdoc/ac22954d-5e85-4a33-87af-308ba2248f54/F-9C-6-11.aspx.
(A)	Active duty members of the armed forces eligible for probationary certification pursuant to Subparagraph (a)(18) of this Rule, and active duty, guard, or reserve military members holding probationary or general certification as a criminal justice officer who fail to complete all of the required annual in-service training topics due to military obligations for up to a period of three years shall complete the previous year's  required in-service training topics, the current year's required in-service training topics, and complete with a passing score the appointing agency's in-service firearms training and qualification program as prescribed in 12 NCAC 09E .0106 prior to their return to active criminal justice status;
(B)	Active, guard, or reserve military members holding probationary or general certification as a criminal justice officer who fail to complete all of the required annual in-service training topics due to military obligations for a period greater than three years shall complete the following topic areas within the following time frames:
(i)	The person shall complete the previous year's required in-service training topics, the current year's required in-service training topics, and complete the appointing agency's in-service firearms training and qualification program as prescribed in 12 NCAC 09E .0106 prior to return to active criminal justice status;
(ii)	The person shall achieve a passing score on the practical skills testing for the First Responder, Law Enforcement Driver Training, and Subject Control Arrest Techniques topics enumerated in Rule .0205(b)(5) of this Subchapter prior to return to active criminal justice status.  This practical skills testing may be completed either in a Commission-accredited Basic Law Enforcement Training course or under the instruction of a Commission-certified instructor for that particular skill.  The person shall complete one physical fitness assessment in lieu of the Fitness Assessment and Testing topic.  The person must also be examined by a physician as required by Rule .0104(b) of this Subchapter; and
(iii)	The person shall complete some of the topics in the legal unit of instruction in the Basic Law Enforcement Training course as set forth in Rule .0205(b)(1) of this Subchapter.  The required topics include Motor Vehicle Law; Juvenile Laws and Procedures; Arrest, Search and Seizure/Constitutional Law; and Alcohol Beverage Control (ABC) Laws and Procedures.  The person shall achieve a passing score on the appropriate topic tests for each course delivery.  The person may undertake each of these legal unit topics of instruction either in a Commission-accredited Basic Law Enforcement Training course or under the instruction of a Commission-certified instructor for that particular topic of instruction.  The person shall have 12 months from the beginning of his or her return to active criminal justice status to complete each of the enumerated topics of instruction.
(18)	An active duty member of the armed forces who completes the basic training course in its entirety as prescribed in Rule .0405 of this Section, and annually completes the mandatory in-service training topics set forth in 12 NCAC 09E .0105, with the exception of the Firearms Qualification and Testing requirements contained in 12 NCAC 09E .0105(a)(1) for each year subsequent to the completion of the basic training course and achieves a passing score on the State Comprehensive Examination as prescribed in Rule .0406 of this Section within five years prior to separating from active duty status, shall be eligible for probationary certification as prescribed in 12 NCAC 09C .0303 for a period of 12 months from the date he or she separates from active duty status in the armed forces.  All mandatory in-service training topics as prescribed in 12 NCAC 09E .0105 shall be completed by the individual prior to receiving probationary certification set forth in 12 NCAC 09C .0303.
(b)  In the event the applicant's prior training is not equivalent to the Commission's standards set forth in Rule .0205 of this Subchapter, the Commission shall prescribe as a condition of certification supplementary or remedial training to equate previous training with standards set forth in Rule .0205 of this Subchapter.
(c)  Where certifications issued by the Commission require satisfactory performance on a written examination the Commission shall require the examinations for the certification.
(d)  In those instances not incorporated within this Rule or where an evaluation of the applicant's prior training and experience determines that required attendance in the entire Basic Law Enforcement Training Course would be impractical pursuant to 12 NCAC 09C .0303(f), the Director of the Standards Division is authorized to exercise his or her discretion in determining the amount of training those persons shall complete during their probationary period.
(e)  The following criteria shall be used by Standards Division staff in evaluating prior training and experience of local confinement personnel to determine eligibility for a waiver of training requirements:
(1)	Persons who hold probationary, general, or grandfather certification as local confinement personnel and separate after having completed a Commission-accredited course as prescribed in Rule .0224 or .0225 of this Subchapter and have been separated for one year or more shall complete a subsequent Commission-accredited training course and achieve a passing score on the State Comprehensive Examination during the probationary period as prescribed in Rule .0401(a) of this Section;
(2)	Persons who separated from a local confinement personnel position after having completed a Commission-accredited course as prescribed in Rule .0224 or .0225 of this Subchapter and who have been separated for less than one year shall serve a new 12 month probationary period, but need not complete an additional training program;
(3)	Applicants who hold or previously held "Detention Officer Certification" issued by the North Carolina Sheriffs' Education and Training Standards Commission shall be subject to evaluation of their prior training and experience on an individual basis.  No additional training shall be required where the applicant obtained certification and successfully completed the required 120 hour training course, and has not had a break in service in excess of one year; and
(4)	Persons holding certification for local confinement facilities who transfer to a district or county confinement facility shall complete the course for district and county confinement facility personnel, as adopted by reference in Rule .0224 of this Subchapter, and achieve a passing score on the State Comprehensive Examination during the probationary period as prescribed in Rule .0411(a) of this Section.

History Note:	Authority G.S. 17C‑2; 17C‑6; 17C‑10; 
Eff. January 1, 1981;
Amended Eff. October 1, 2016; November 1, 2014; August 1, 2000; November 1, 1993; March 1, 1992; July 1, 1989; February 1, 1987.

12 NCAC 09E .0105	MINIMUM TRAINING 
SPECIFICATIONS:  ANNUAL IN-SERVICE TRAINING
(a)  The following are established as topics, specifications, and hours to be included in each law enforcement officer's annual in-service training courses.  For the purposes of this Subchapter, a credit shall be equal to one hour of traditional classroom instruction.  These specifications shall be incorporated in each law enforcement agency's annual in-service training courses:
(1)	2017 Firearms Training and Qualification (6 credits);
(2)	2017 Legal Update (4 credits);
[bookmark: OLE_LINK3][bookmark: OLE_LINK4](3)	2017 Positively Impacting Today's Youth (2 credits);
(4)	2017 Domestic Violence: Protecting Victims of Domestic Violence (4 credits);
(5)	2017 Improving Decision-Making Skills (4 credits); and
(6)	2017 Department Topics of Choice (4 credits).  The Department Head may choose any topic, provided the lesson plan is written in Instructional Systems Design format and is taught by an instructor who is certified by the Commission.  Topics delivered pursuant to Rule .0104(1) of this Section to satisfy this requirement shall not be required to be written in Instructional Systems Design format or delivered by an instructor certified by the Commission.
(b)  The "Specialized Firearms Instructor Training Manual" published by the North Carolina Justice Academy shall be applied as a guide for conducting the annual in-service firearms training program.  Copies of this publication may be inspected at the office of the:
Criminal Justice Standards Division
North Carolina Department of Justice
1700 Tryon Park Drive
Raleigh, North Carolina 27610
and may be obtained at the cost of printing and postage from the Academy at the following address:
North Carolina Justice Academy
Post Office Drawer 99
Salemburg, North Carolina 28385
(c)  The "In-Service Lesson Plans" published by the North Carolina Justice Academy shall be applied as a minimum curriculum for conducting the annual in-service training program.  Copies of this publication may be inspected at the office of the:
Criminal Justice Standards Division
North Carolina Department of Justice
1700 Tryon Park Drive
Raleigh, North Carolina 27610
and may be obtained at the cost of printing and postage from the Academy at the following address:
North Carolina Justice Academy
Post Office Drawer 99
Salemburg, North Carolina 28385
(d)  Lesson plans are designed to be delivered in hourly increments.  A student who completes an online in-service training topic shall receive the number of credits that correspond to the number of hours of traditional classroom training, regardless of the amount of time the student spends completing the course.
(e)  Completion of training shall be demonstrated by passing a written test for each in-service training topic, as follows:
(1)	A written test comprised of at least five questions per credit shall be developed by the agency or the North Carolina Justice Academy for each in-service training topic requiring testing.  Written courses that are more than four credits in length are required to have a written test comprising of a minimum of 20 questions.  The Firearms Training and Qualifications in-service course and topics delivered pursuant to Rule .0104(1) of this Section shall be exempt from this written test requirement;
(2)	A student shall pass each test by achieving 70 percent correct answers; and
(3)	A student who completes a topic of in-service training in a traditional classroom setting or online and fails the end of topic exam shall be given one attempt to re-test.  If the student fails the exam a second time, the student shall complete the in-service training topic in a traditional classroom setting before taking the exam a third time.

History Note:	Authority G.S. 17C-6; 17C-10;
Eff. July 1, 1989;
Amended Eff. January 1, 2005; November 1, 1998;
Temporary Amendment Eff. January 1, 2005;
Amended Eff. January 1, 2017; July 1, 2016; January 1, 2016; January 1, 2015; February 1, 2014; June 1 ,2012; February 1, 2011; January 1, 2010; April 1, 2009; April 1, 2008; February 1, 2007; January 1, 2006.


TITLE 15A – DEPARTMENT OF ENVIRONMENTAL QUALITY

15A NCAC 10F .0366	Macon COUNTY
(a)  Regulated Area.  This Rule applies to the following waters of Nantahala Lake:  
(1)	Lakes End Cove shore to shore, beginning at a line from a point on the northwest shore at 35.19602 N, 83.64184 W to a point on the southeast shore at 35.19544 N, 83.64053 W.
(2)	That area within 100 yards from the end of the Mountain Shadows Community Dock.
(b)  Speed Limit.  No person shall operate a vessel at greater than no-wake speed in the waters of the regulated area specified in Paragraph (a) of this Rule.
(c)  Placement and Maintenance of Markers.  The Board of Commissioners of Macon County is designated a suitable agency for placement and maintenance of the markers implementing this Rule.

History Note:	Authority G.S. 75A-3; 75A-15;
Eff. June 1, 1994;
Amended Eff. October 1, 2016; June 1, 2005.


TITLE 20 – DEPARTMENT OF STATE TREASURER

20 NCAC 01A .0101	GENERAL INFORMATION
The following is general information about the Department of State Treasurer:
(1)	The chief officer is the State Treasurer;
(2)	The mailing address is 3200 Atlantic Avenue, Raleigh, North Carolina 27604; and
(3)	The office is located in the Longleaf Building, 3200 Atlantic Avenue, Raleigh, North Carolina.

History Note:	Authority G.S. 143A‑30; 143A‑31;
Eff. February 1, 1976;
Readopted Eff. September 15, 1977;
Pursuant to G.S. 150B-21.3A, rule is necessary without substantive public interest Eff. April 5, 2016;
Amended Eff. October 1, 2016.


TITLE 21 – OCCUPATIONAL LICENSING BOARDS AND COMMISSIONS

CHAPTER 06 – BOARD OF BARBER EXAMINERS

21 NCAC 06B .0105	GRANTING OR DENYING 
PETITIONS
Within 120 days of submission of the petition, the Board shall render a final decision. If the decision is to grant the petition, the Board shall initiate a rule-making proceeding by issuing a notice as provided for in G.S. 150B-20(c). If the decision is to deny the petition, the Board shall send the petitioner written notice of the decision. The notice shall state the reasons for denying the petition and refer to the appeal rights set forth in G.S. 150B-20(d).

History Note:	Authority G.S. 150B-20;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06B .0503	REFUSAL TO ISSUE 
DECLARATORY RULING
(a)  The Board shall issue a declaratory ruling, except when:
(1)	the request for a declaratory ruling does not meet the requirements set forth in 21 NCAC 06B .0501;
(2)	the Board has previously issued a declaratory ruling on similar facts;
(3)	the Board has previously issued a final agency decision for a contested case for which the petitioner was a party;
(4)	the facts underlying the request for a declaratory ruling were considered at the time the Rule was adopted; or
(5)	the subject matter of the petition is involved in pending litigation.
(b)  When the Board refuses to issue a declaratory ruling, it shall notify the petitioner of its decision in writing, stating reasons for the denial of a declaratory ruling.

History Note:	Authority G.S. 150B-4;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06B .0505	PROCEDURE

History Note:	Authority G.S. 150B-4;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Repealed Eff. October 1, 2016.

21 NCAC 06C .0202	INFORMAL RESOLUTION 
ENCOURAGED
21 NCAC 06C .0203	REQUEST AFTER INFORMAL 
EFFORTS

History Note:	Authority G.S. 150B-22; 150B-38
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. June 1, 2008; May 1, 1989;
Repealed Eff. October 1, 2016.

21 NCAC 06F .0116	STUDENTS WITH CRIMINAL 
RECORDS
Prior to enrollment and the acceptance of any enrollment fee or tuition, the barber school shall notify the applicant of the statutes regarding criminal convictions in G.S. 86A-18 and G.S. 93B-8.1 and have the applicant sign and date the notice indicating that the applicant has been so informed.

History Note:	Authority G.S. 86A-18; 86A-22; 93B-8.1;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Amended Eff. September 1, 2013; April 1, 2010; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06G .0106	INSTRUCTOR APPLICATION
To become a registered barber instructor an applicant shall furnish the Board with the Form BAR-6 as set forth in 21 NCAC 06N .0107 and pay the fee in 21 NCAC 06N .0101(a)(11).

History Note:	Authority G.S. 86A-23(a); 86A-25;
Eff. October 1, 2016.

21 NCAC 06I .0101	CREDIT FOR OUT-OF-STATE 
TRAINING
The Board may grant a student credit hours for training in a barber school in another state if the Board determines that:
(1)	the school is accredited by the National Accrediting Commission of Career Arts and Sciences;
(2)	if required by the state in which the school is located, the school has a current license; and
(3)	based on a certified transcript submitted by the student, the hours are for topics set forth in 21 NCAC 06F .0120(a).

History Note:	Authority G.S. 86A-15(b);
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06I .0105	APPRENTICE BARBER
A student who has trained in another state may take the examination to become a registered apprentice barber provided: 
(1)	his or her hours of training in the out-of-state barber school have been credited under 21 NCAC 06I .0101;
(2)	he or she provides proof of completion of barber school training; 
(3)	he or she completes and furnishes to the Board the Form BAR-7 that meets the requirements of 21 NCAC 06N .0108; and
(4)	he or she pays the required fee in 21 NCAC 06N .0101(a)(5).

History Note:	Authority G.S. 86A-5; 86A-18; 86A-24; 86A-25;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06J .0101	REGISTERED APPRENTICE
A registered apprentice shall:
(1)	attend an approved barber school for a period of at least 1528 hours as set forth in 21 NCAC 06F .0120;
(2)	furnish the Board with the Form BAR-4 as set forth in 21 NCAC 06N .0105 and pay the fee according to 21 NCAC 06N .0101(a)(5); and
(3)	make a score of at least 70 percent on both a written and practical apprentice examination.

History Note:	Authority G.S. 86A-3; 86A-10; 86A-24; 86A-25;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06K .0104	OUT-OF-STATE APPLICANTS
An applicant who is licensed as a barber in another state and who wants to apply to become registered as a barber in this State shall establish his or her out-of-state license and experience and provide:
(1)	the Form BAR-8 as set forth in 21 NCAC 06N .0109 and the required fee as set forth in 21 NCAC 06N .0101(a)(21); and
(2)	a certified statement from the applicant's out-of-state Board stating the following:
(a)	the applicant's length of licensure in that state;
(b)	whether such licensure has been continuous or has been interrupted by periods when the applicant was not licensed in the state;
(c)	the reasons for any such interruptions in licensure; and
(d)	whether or not there have been any disciplinary actions against the applicant's license.

History Note:	Authority G.S. 86A-12; 86A-25;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Amended Eff. September 1, 2013; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06L .0118	SANITARY RATINGS AND 
POSTING OF RATINGS
(a)  The sanitary rating of a barber shop shall be based on a system of grading outlined in 21 NCAC 06L .0119. Based on the grading, all establishments shall be rated in the following manner:
(1)	all establishments receiving a sanitary rating of at least 90 percent shall be awarded a grade A;
(2)	all establishments receiving a sanitary rating of at least 80 percent, and less than 90 percent, shall be awarded a grade B; and
(3)	a sanitary rating of less than 80 percent shall be awarded a failing grade.
(b)  Every barber shop shall be given a sanitary rating.
(c)  The sanitary rating of A, B, or failing given to a barber shop establishment shall be posted in a conspicuous place, defined as a place easily seen by the public at the front of the shop, at all times.
(d)  No newly established barber shop shall be permitted to operate without first having obtained a sanitary rating card with a grade of not less than 80 percent.
(e)  Barber inspectors shall give each barber shop a new sanitary rating card.
(f)  A re-inspection for the purpose of raising a failing sanitary rating of a barber shop shall not be given within 30 days.

History Note:	Authority G.S. 86A-5(a)(1); 86A-15;
Eff. June 1, 2008;
Amended Eff. September 1, 2013;
Readopted Eff. October 1, 2016.

21 NCAC 06L .0119	SYSTEMS OF GRADING 
BARBER SHOPS AND BARBER SCHOOLS
The system of grading the sanitary rating of all barber shops and schools shall be as follows, setting forth areas to be inspected, and the maximum points given for compliance.  In cases where barber shops or schools are exempt from specific rules cross-referenced below, the barber shop or school shall receive the maximum points for that listing:
(1)	whether the entrance and waiting area are sanitary					2;
(2)	whether there is a water system with hot and cold running water and plumbing or a septic system for removal of sewage		2;
(3)	whether the walls, ceiling, and floors:
(a)	comply with 21 NCAC 06F .0101(b)(8) for barber schools or 21 NCAC 06L .0103(b) for barber shops				9;
(b)	are sanitary			7;
(4)	whether the barber shop or school is well-lighted and well-ventilated, with sanitary windows, fixtures, and ventilation surfaces	3;
(5)	whether the public toilet or lavatories:
(a)	are sanitary and well-ventilated	5;
(b)	have soap and individual towels	5;
(c)	have hot and cold running water	2;
(6)	whether each person working as a barber is sanitary in person and dress		1;
(7)	for towels and linens:
(a)	whether there is a supply of sanitary towels				2;
(b)	whether clean towels are stored separately as set forth in 21 NCAC 06F .0101(b)(12) for barber schools or 21 NCAC 06L .0103(e) for barber shops				3;
(c)	whether barbers have a sanitary hair cloth or cape for clients		1;
(8)	whether there is a soiled towel receptacle that meets the requirements set forth in G.S. 86A-15(a)(2)(d)				4;
(9)	for tools and instruments:
(a)	whether disinfectants used by the barber shop or school are selected from those approved by the federal Environmental Protection Agency	4;
(b)	whether disinfectants are used according to manufacturer instructions				4;
(c)	whether all implements are cleaned and disinfected and, when not in use, stored in a tool cabinet as set forth in 21 NCAC 06F .0101(b)(11) for barber schools or 21 NCAC 06L .0103(a) for barber shops			8;
(10)	for working areas:
(a)	whether the work stand is sanitary	3;
(b)	whether sinks are sanitary		2;
(c)	whether jars and containers are sanitary and disinfected		1;
(d)	whether the work area is free from equipment that is unnecessary to provide barbering services, and whether articles in the work area are sanitary				1;
(11)	whether the license, permit, or certificate of registration is current and posted as set forth in G.S. 86A-16			            10;
(12)	whether the sanitary rules and regulations are posted in a conspicuous place as set forth in G.S. 86A-15(b)				1;
(13)	whether there are sterilizing containers and solutions that are used according to manufacturer instructions		             20.

History Note:	Authority G.S. 86A-5(a)(1); 86A-15; 86A-16;
Eff. June 1, 2008;
Amended Eff. September 1, 2013;
Readopted Eff. October 1, 2016.

21 NCAC 06N .0103	FORM BAR-2
(a)  The Form BAR-2 shall be filed when there is a change of management at any barber shop. It requires the following:
(1)	the name, mailing address, and permit number of the barber shop before the change of management;
(2)	the name of the barber shop after the change of management, if the barber shop name changes;
(3)	the name, address, and certificate number of the new manager or managers;
(4)	if the barber shop was closed at the time the Form BAR-2 was submitted, the date of closure; and
(5)	the former manager's name and certificate number.
(b)  The Form BAR-2 shall be notarized.

History Note:	Authority G.S. 86A-1; 86A-25;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Curative Amended Eff. April 6, 1983;
Amended Eff. May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06N .0104	FORM BAR-3
(a)  The Form BAR-3 shall be filed for permission to enroll in barber school. It requires the following:
(1)	the name, address, social security number, and birth date of the applicant;
(2)	the applicant's prior barber school attendance, if any;
(3)	the name of the school enrolled;
(4)	the date of enrollment; and
(5)	the signature of the school manager.
(b)  The fee in 21 NCAC 06N .0101(a)(12) shall accompany this form.

History Note:	Authority G.S. 86A-18; 86A-22; 86A-25; 93B-14;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Curative Amended Eff. April 6, 1983;
Amended Eff. September 1, 2013; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06N .0106	FORM BAR-5
(a)  The Form BAR-5 shall be filed by one applying to take the examination to receive a registered barber certificate. It requires the following:
(1)	the name, address, social security number, and birthdate of the applicant;
(2)	barber school training; and
(3)	the length of barbering experience.
(b)  The Form BAR-5 shall be notarized.
(c)  The fee in 21 NCAC 06N .0101(a)(4) shall accompany this form.

History Note:	Authority G.S. 86A-1; 86A-3; 86A-10; 86A-25; 93B-14;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Curative Amended Eff. April 6, 1983;
Amended Eff. September 1, 2013; May 1, 1989;
Readopted Eff. October 1, 2016.

21 NCAC 06N .0108	FORM BAR-7

History Note:	Authority G.S. 86A-1; 86A-12; 86A-25;
Eff. February 1, 1976;
Readopted Eff. February 8, 1978;
Amended Eff. March 1, 1983;
Legislative Objection Lodged Eff. March 7, 1983;
Curative Amended Eff. April 6, 1983;
Amended Eff. September 1, 2013; May 1, 1989;
Repealed Eff. October 1, 2016.

21 NCAC 06Q .0101	ADDITIONAL GROUNDS FOR 
DENIAL OR DISCIPLINE
Except as provided in Chapter 86A of the General Statutes, the Board:
(1)	shall find fraudulent misrepresentation in the following examples:
(a)	An individual or entity operates or attempts to operate a barber shop or barber school without a permit;
(b)	An individual or entity advertises barbering services unless the establishment and personnel employed therein are licensed or permitted;
(c)	An individual or entity uses or displays a barber pole only if the use of the barber pole is for the purpose of offering barber services to the public without a barber shop or barber school permit.  This Rule does not prohibit use of a barber pole for purposes other than offering services that require a certificate of registration, license, or permit under G.S. 86A; and 
(d)	An individual or entity fails to produce a license or permit as defined by 21 NCAC 06P .0103(7) upon the request of the Board's Executive Director or a Board inspector during an inspection;
(2)	will determine whether grounds for denial or discipline exist when:
(a)	An individual violates a settlement agreement entered into with the Board;
(b)	An individual or entity violates G.S. 86A or any rule adopted by the Board for barbers, barber shops or barber schools; or
(c)	An individual fails to disclose a felony criminal conviction in dealing with the Board.

History Note:	Authority G.S. 86A-1; 86A-2; 86A-5(a); 86A-10; 86A-11; 86A-13; 86A-15; 86A-16; 86A-17; 86A- 18; 86A-20; 86A-22; 86A-23; 86A-24;
Eff. June 1, 2008;
Amended Eff. September 1, 2013;
Readopted Eff. October 1, 2016.

21 NCAC 06Q .0103	REGISTERED SEX OFFENDER

History Note:	Authority G.S. 86A-17; 86A-18;
Eff. June 1, 2008;
Amended Eff. April 1, 2010;
Repealed Eff. October 1, 2016.

21 NCAC 06Q .0104	EFFECT OF NOTICE OF 
VIOLATION ON LICENSE OR CERTIFICATE

History Note:	Authority G.S. 86A-1; 86A-10; 86A-17; 86A-18; 86A-20;
Eff. October 1, 2009;
Repealed Eff. October 1, 2016.

* * * * * * * * * * * * * * * * * * * *

CHAPTER 10 – BOARD OF CHIROPRACTIC EXAMINERS

21 NCAC 10 .0503	DETERMINATION OF 
PROBABLE CAUSE
(a)  General. Formal complaints shall be investigated by the Chiropractic Review Committee. The committee shall hold a hearing to determine whether there is probable cause to believe a violation of the laws governing Chiropractic has occurred.
(b)  Composition of Chiropractic Review Committee. The committee shall be composed of: 
(1)	the secretary of the Board of Examiners. If the secretary is unable to attend a particular probable cause hearing, he or she may designate another physician member of the Board to serve and assume his or her duties at said hearing;
(2)	the attorney for the Board of, Examiners; and
(3)	an alternate Board member. "Alternate Board member" means:
(A)	a former Board member selected by the secretary; or
(B)	a licensee selected by the secretary from among those who, at any election held pursuant to Rule .0103(c) of this Chapter, have been elected nominees for Board membership but not appointed to the Board.
(c)  Notice of hearing. The secretary shall provide notice of the probable cause hearing in accordance with G.S. 150B-38(b).
(d)  Conduct of Probable Cause Hearing. The probable cause hearing shall be informal, and the secretary shall preside.  The Chiropractic Review Committee may consider evidence at the probable cause hearing that would not be admissible if offered at the hearing in a contested case.
(e)  Action by the Chiropractic Review Committee.  After examining the evidence presented at the probable cause hearing, the Chiropractic Review Committee may dispose of each charge in the formal complaint as follows:
(1)	If no probable cause exists to believe that a violation of G.S. 90-154 has occurred, the charge may be dismissed;
(2)	If the respondent admits the charge, he may be directed to cease and desist from commission of those acts which violate the provisions of G.S. 90-154; or
(3)	If a charge is denied and probable cause is found, or if a charge, while admitted, is of such gravity as to make the imposition of punitive sanctions appropriate, the complaint shall be presented to the Board of Examiners for its decision on the merits.

History Note:	Authority G.S. 90-141; 90-143; 90-154;
Eff. December 1, 1988;
Amended Eff. October 1, 2016.

* * * * * * * * * * * * * * * * * * * *

chapter 66 – veterinary medical board

21 NCAC 66 .0105	APPLICABILITY OF BOARD 
RULES
Rules adopted by the Board under the provisions of Article 11 of Chapter 90 and G.S. 150B shall be binding upon every individual holding a license from the Board, and upon all professional corporations authorized to offer or to perform veterinary services in this State.  All licensees of the Board are charged with having knowledge of the existence of the Board rules and shall be deemed to be familiar with their several provisions and to understand them.

History Note:	Authority G.S. 90‑185(6);
Eff. February 1, 1976;
Readopted Eff. September 30, 1977;
Amended Eff October 1, 2016; May 1, 1996; May 1, 1989.


TITLE 26 – OFFICE OF ADMINISTRATIVE HEARINGS

26 NCAC 03 .0501	DEFINITIONS
In addition to the definitions contained in G.S. 150B-23.3, the following definitions apply to the rules in this Section:
(1)	"Electronic filing" or "filed electronically" means the electronic transmission of the petition, notice of hearing, pleadings, or any other documents filed in a contested case with the Office of Administrative Hearings by uploading to the case docket using the OAH electronic filing system (e-OAH) accessed through a link on the OAH website at www.ncoah.com.
(2)	"Electronic Filing Service Provider (EFSP)" means the service provided by the Office of Administrative Hearings for electronic filing and electronic service of documents by way of the Internet accessed through a link on the OAH website at www.ncoah.com.
(3)	"Electronic signature" or "signed electronically" means a graphic version of the e-OAH user's signature or "s/" followed by the e-OAH user's typewritten name.  This shall be the legal equivalent of the e-OAH user's handwritten signature.
(4)	"Electronic service" or "served electronically" means the electronic transmission of the petition, notice of hearing, pleadings, or any other documents filed in a contested case with the Office of Administrative Hearings to an attorney, mediator, or party by means of the Electronic Filing Service Provider.
(5)	"Filed" means received by the chief hearings clerk of the Office of Administrative Hearings in e-OAH.

History Note:	Authority G.S. 7A-750; 150B-23; 150B-23.3;
Eff. March 1, 2016;
Amended Eff. October 1, 2016.

26 NCAC 03 .0502	GENERAL
(a)  The Office of Administrative Hearings shall permit documents filed and served in a contested case to be filed and served electronically by means of the Electronic Filing Service Provider.  All attorneys, mediators, and other parties using e-OAH shall register to use the system through a link on the OAH website at www.ncoah.com.  All e-OAH users shall keep current their electronic mail address in e-OAH.  When all attorneys and unrepresented parties to a contested case are registered in e-OAH, all documents filed and served in that contested case shall be filed and served electronically by means of the Electronic Filing Service Provider.
(b)  In contested cases filed in e-OAH, registration as an e-OAH user constitutes consent to electronic service and receipt of contested case documents, including a notice of hearing given by OAH, by means of the Electronic Filing Service Provider.
(c)  An e-OAH user shall be responsible for the readability of any document filed or served electronically by that user.  Within five business days of receipt of an unreadable document filed or served electronically, the receiving party shall notify the sending party of the unreadability of the document.
(d)  Pleadings and other documents filed or served electronically shall contain the electronic signature of the attorney, mediator, or party who prepared the document and the preparer's name, mailing address, electronic mail address, and telephone number.  Documents prepared by an attorney shall have the attorney's North Carolina State Bar number.  An attorney registered as an e-OAH user in a non-Medicaid contested case shall electronically file a notice of appearance in that contested case.  An attorney's electronic signature to a petition for a contested case filed electronically shall be that attorney's notice of appearance in that contested case.
(e)  Documents filed in e-OAH are filed when received by the chief hearings clerk of the Office of Administrative Hearings.  Upon completion of filing, the clerk shall send the e-OAH user a confirmation receipt that includes the date and time of filing which shall be proof of filing.
(f)  Documents filed electronically after 5 pm shall be deemed filed at 8 am the following business day.
(g)  Documents filed in a contested case by an e-OAH user shall be filed electronically by means of the Electronic Filing Service Provider and shall be served electronically by means of the Electronic Filing Service Provider on all other attorneys or other parties registered in e-OAH in that contested case and shall include a certificate of service. 
(h)  Electronic service shall be treated as the same as service by mail for the purpose of adding three days to the prescribed period to respond under Rule 6(e) of the Rules of Civil Procedure as contained in G.S. 1A-1.
(i)  A subpoena issued in a contested case by the chief hearings clerk of the Office of Administrative Hearings shall be signed electronically by the clerk.
(j)  In contested cases filed electronically, the applicable filing fee shall be:
(1)	forwarded by first class mail or overnight express mail contemporaneously with the electronic filing;
(2)	paid personally to the chief hearings clerk of the Office of Administrative Hearings within five business days of the filing; or
(3)	paid by electronic funds transfer.

History Note:	Authority G.S. 7A-750; 150B-23; 150B-23.2; 150B-23.3;
Eff. March 1, 2016;
Amended Eff. October 1, 2016.
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This Section contains information for the meeting of the Rules Review Commission November 17, 2016 at 1711 New Hope Church Road, RRC Commission Room, Raleigh, NC.  Anyone wishing to submit written comment on any rule before the Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.  Specific instructions and addresses may be obtained from the Rules Review Commission at 919-431-3000.  Anyone wishing to address the Commission should notify the RRC staff and the agency no later than 5:00 p.m. of the 2nd business day before the meeting.  Please refer to RRC rules codified in 26 NCAC 05.
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AGENDA
RULES REVIEW COMMISSION
Thursday, November 17, 2016 10:00 A.M.
1711 New Hope Church Rd., Raleigh, NC 27609

I. Ethics reminder by the chair as set out in G.S. 138A-15(e)
II.	Approval of the minutes from the last meeting
III. Follow-up matters
· Criminal Justice Education and Training Standards Commission - 12 NCAC 09B .0203 (Reeder)
· Environmental Management Commission - 15A NCAC 02H .1019, .1042, .1043, .1044, .1045, .1050, .1051, .1052, .1053, .1054, .1055, .1056, .1059, .1060 (Hammond)
· Environmental Management Commission - 15A NCAC 02I .0501 (Hammond)
IV.	Review of Log of Filings (Permanent Rules) for rules filed September 21, 2016 through October 20, 2016
· Structural Pest Control Committee (Thomas)
· Historical Commission (May)
· HHS - Division of Health Service Regulation (Thomas)
· Commission for Public Health (Hammond)
· Department of Insurance (Hammond)
· Commissioner of Insurance (Thomas)
· Manufactured Housing Board (Thomas)
· Wildlife Resources Commission (Thomas)
· Department of Natural And Cultural Resources (Reeder) 
· Department of Transportation (Thomas)
· Board of Cosmetic Art Examiners (May)
· Board of Dental Examiners (May)
· Board of Nursing (Thomas)
· Social Work Certification and Licensure Board (May)
· Building Code Council (Reeder)
V.	Review of Log of Filings (Temporary Rules) for any rule filed within 15 business days prior to the RRC Meeting
VI.	Existing Rules Review
· Review of Reports
1. 10A NCAC 14F - Department of Health and Human Services (Hammond)  
2. 15A NCAC 10F - Wildlife Resources Commission (Reeder) 
3. 15A NCAC 10H - Wildlife Resources Commission (Reeder)
4. 20 NCAC 03 - Department of State Treasurer (Hammond)
5. 20 NCAC 08 - Department of State Treasurer (Hammond)
6. 20 NCAC 09 - Department of State Treasurer (Hammond)

VII. Commission Business
· RRC Proposed Rule 26 NCAC 05 .0205
· Next meeting: Thursday, December 15, 2016


	Commission Review
Log of Permanent Rule Filings
September 21, 2016 through October 20, 2016
	STRUCTURAL PEST CONTROL COMMITTEE

	The rules in Chapter 34 are from the Structural Pest Control Committee and include introduction and definitions (.0100); the structural pest control committee (0200); licensing and certification (.0300); public safety (.0400); wood-destroying organisms (.0500); wood-destroying organisms agreements (.0600); household pesticides (.0700); fumigation (.0800); duties and responsibilities of licensee (.0900); time for filing complaints (.1000); inspection fees (.1100); and administrative hearings: contested cases (.1200).

	Records: Pesticides and Application Equipment Used
Amend/*
	
	02
	NCAC
	34
	.0328

	Pesticides for Subterranean Termite Prevention and/or Con...
Amend/*
	
	02
	NCAC
	34
	.0502

	Subterranean Termite Control: Buildings After Constructed
Amend/*
	
	02
	NCAC
	34
	.0503

	Subterranean Termite Preventions/Res Bldgs Under Const
Amend/*
	
	02
	NCAC
	34
	.0505

	Min Require/Subterranean Termite Prev/Commercial Bldgs Un...
Amend/*
	
	02
	NCAC
	34
	.0506

	HISTORICAL COMMISSION

	The rules in Chapter 4 are from the Division of Archives and History. 

The rules in Subchapter 4R concern the archaeology and historic preservation section including general provisions (.0100); environmental review (.0200); national register: plan (.0300); historic properties and historic districts commissions (.0500); designation of historic properties under the state building code (.0600); archaeological resources protection act (.0700); archaeology services (.0800); tax act certification review (.0900); exploration: recovery: and salvage (.1000); historic preservation and conservation agreements (.1400); and survey and planning services (.1500).

	Scope of Rules and Overview of Statutory Authority
Amend/*
	
	07
	NCAC
	04R
	.0909

	Scope of Rules and Overview of Statutory Authority under ...
Adopt/*
	
	07
	NCAC
	04R
	.0918

	Definitions
Adopt/*
	
	07
	NCAC
	04R
	.0919

	Applications
Adopt/*
	
	07
	NCAC
	04R
	.0920

	Certification of Historic Significance
Adopt/*
	
	07
	NCAC
	04R
	.0921

	Standards for Evaluating Significance within National Reg...
Adopt/*
	
	07
	NCAC
	04R
	.0922

	Certifications of Rehabilitations
Adopt/*
	
	07
	NCAC
	04R
	.0923

	Standards for Rehabilitation
Adopt/*
	
	07
	NCAC
	04R
	.0924

	Fees for Processing Rehabilitation Certification Requests
Adopt/*
	
	07
	NCAC
	04R
	.0925

	Coordination with the Federal Income-Producing Historic P...
Adopt/*
	
	07
	NCAC
	04R
	.0926

	HHS - HEALTH SERVICE REGULATION, DIVISION OF

	The rules in Chapter 14 concern services provided by the Division of Health Service Regulation. 

The rules in Subchapter 14C are Certificate of Need regulations including general provisions (.0100); applications and review process (.0200); exemptions (.0300); appeal process (.0400); enforcement and sanctions (.0500); and criteria and standards for nursing facility or adult care home services (.1100), intensive care services (.1200), pediatric intensive care services (.1300), neonatal services (.1400), hospices, hospice inpatient facilities, and hospice residential care facilities (.1500), cardiac catheterization equipment and cardiac angioplasty equipment (.1600), open heart surgery services and heart-lung bypass machines (.1700), diagnostic centers (.1800), radiation therapy equipment (.1900), home health services (.2000), surgical services and operating rooms (.2100), end stage renal disease services (.2200), computed tomography equipment (.2300), immediate care facility/mentally retarded (ICF/MR) (.2400), substance abuse/chemical dependency treatment beds (.2500), psychiatric beds (.2600), magnetic resonance imaging scanner (.2700), rehabilitation services (.2800), bone marrow transplantation services (.2900), solid organ transplantation services (.3000), major medical equipment (.3100), lithotriptor equipment (.3200), air ambulance (.3300), burn intensive care services (.3400), oncology treatment centers (.3500), gamma knife (.3600), positron emission tomography scanner (.3700), acute care beds (.3800), gastrointestinal endoscopy procedure rooms in licensed health service facilities (.3900), and hospice inpatient facilities and hospice residential care facilities (.4000).

	Purpose and Scope
Repeal/*
	
	10A
	NCAC
	14C
	.1801

	Definitions
Repeal/*
	
	10A
	NCAC
	14C
	.1802

	Performance Standards
Repeal/*
	
	10A
	NCAC
	14C
	.1804

	Purpose and Scope
Repeal/*
	
	10A
	NCAC
	14C
	.3101

	Definitions
Repeal/*
	
	10A
	NCAC
	14C
	.3102

	Need for Services
Repeal/*
	
	10A
	NCAC
	14C
	.3104

	PUBLIC HEALTH, COMMISSION FOR

	The rules in Chapter 41 concern epidemiology health. 

The rules in Subchapter 41C concern occupational health including general provisions (.0100); dusty trades program (.0200); industrial hygiene consultation program (.0300); occupational health nursing consultation program (.0400); asbestos hazard management program (.0600); occupational health surveillance (.0700); lead-based paint hazard management program (.0800); and lead-based paint hazard management program for renovation, repair and painting (.0900).

	Reportable Diseases, Illnesses, and Injuries
Amend/*
	
	10A
	NCAC
	41C
	.0702

	INSURANCE, DEPARTMENT OF

	The rules in Chapter 5 deal with fire and rescue services division. 

The rules in Subchapter 5A include general provisions (.0100); state volunteer fire department (.0200); firemen's relief fund (.0300); administration of other funds (.0400); initial certification/re-inspection fire departments (.0500); volunteer fire department fund (.0600); volunteer rescue/EMS fund (.0700); and cigarette fire-safety standards (.0800).

	Definitions
Amend/*
	
	11
	NCAC
	05A
	.0101

	Training Operations
Amend/*
	
	11
	NCAC
	05A
	.0105

	Administration of State Volunteer Fire Department
Amend/*
	
	11
	NCAC
	05A
	.0201

	Comprehensive Emergency Management Plan
Amend/*
	
	11
	NCAC
	05A
	.0202

	Eligible Members
Amend/*
	
	11
	NCAC
	05A
	.0301

	Certification of Eligibility
Amend/*
	
	11
	NCAC
	05A
	.0302

	Administration of Firefighters' Relief Fund
Amend/*
	
	11
	NCAC
	05A
	.0303

	Purpose
Amend/*
	
	11
	NCAC
	05A
	.0501

	Establishment of Fire Department
Amend/*
	
	11
	NCAC
	05A
	.0503

	Primary Personnel
Amend/*
	
	11
	NCAC
	05A
	.0504

	Training Requirements
Amend/*
	
	11
	NCAC
	05A
	.0505

	Alarm and Communications
Amend/*
	
	11
	NCAC
	05A
	.0506

	Records and Documents
Amend/*
	
	11
	NCAC
	05A
	.0507

	Apparatus
Amend/*
	
	11
	NCAC
	05A
	.0508

	Inspection
Amend/*
	
	11
	NCAC
	05A
	.0510

	Six Mile Insurance District
Amend/*
	
	11
	NCAC
	05A
	.0511

	Standards and Policies
Amend/*
	
	11
	NCAC
	05A
	.0512

	Definitions
Amend/*
	
	11
	NCAC
	05A
	.0601

	Fire District Rating Certification
Amend/*
	
	11
	NCAC
	05A
	.0602

	Requirements
Amend/*
	
	11
	NCAC
	05A
	.0603

	Other Grant Criteria
Amend/*
	
	11
	NCAC
	05A
	.0604

	Definitions
Amend/*
	
	11
	NCAC
	05A
	.0701

	ALS Certifications
Amend/*
	
	11
	NCAC
	05A
	.0702

	Requirements for Units Required to Match Grants
Amend/*
	
	11
	NCAC
	05A
	.0703

	Requirements for Units Not Required to Match Grants
Amend/*
	
	11
	NCAC
	05A
	.0704

	Other Grant Criteria
Amend/*
	
	11
	NCAC
	05A
	.0705

	INSURANCE, COMMISSIONER OF

	The rules in Chapter 6 are from the Agent Services Division. 

The rules in Subchapter 6A cover general provisions (.0100); forms (.0200); examinations (.0300); licensing (.0400); license renewals and cancellations (.0500); license denials (.0600); prelicensing education (.0700); continuing education (.0800); and public adjusters (.0900).

	Approval of Courses
Amend/*
	
	11
	NCAC
	06A
	.0809

	MANUFACTURED HOUSING BOARD

	The rules in Chapter 8 are the engineering and building codes including the approval of school maintenance electricians (.0400); qualification board-limited certificate (.0500); qualification board-probationary certificate (.0600); qualification board-standard certificate (.0700); disciplinary actions and other contested matters (.0800); manufactured housing board (.0900); NC Home Inspector Licensure Board (.1000); home inspector standards of practice and code of ethics (.1100); disciplinary actions (.1200); home inspector continuing education (.1300); Manufactured Housing Board continuing education (.1400); and alternate designs and construction appeals (.1500).

	Forms
Amend/*
	
	11
	NCAC
	08
	.0904

	WILDLIFE RESOURCES COMMISSION

	The rules in Chapter 10 are promulgated by the Wildlife Resources Commission and concern wildlife resources and water safety. 

The rules in Subchapter 10B are hunting and trapping rules and cover general hunting and wildlife provisions (.0100), hunting specific animals (.0200), trapping (.0300), and tagging furs (.0400).

	Wildlife Taken for Depredations
Amend/*
	
	15A
	NCAC
	10B
	.0106

	


NATURAL AND CULTURAL RESOURCES, DEPARTMENT OF

	The rules in Subchapter 12H concern the Natural Heritage Program including general provisions (.0100); registry of natural heritage areas (.0200); dedication of nature preserves (.0300); and management, use, and protection of dedicated nature preserves. 

	Definitions as Used in This Subchapter
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0103

	Responsibilities and Duties of Natural Heritage Program
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0104

	Natural Heritage Advisory Committee
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0105

	Objectives of Registry
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0201

	Criteria for Eligibility
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0202

	Registration Process
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0203

	Registration
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0204

	Rescission
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0205

	Public Access
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0206

	Management of Registered Natural Areas
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0207

	Designation of Natural Areas on State Lands
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0208

	Objectives of Dedication
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0301

	Dedication Process
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0302

	Articles of Dedication
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0303

	Buffer Areas
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0304

	Public Trust
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0305

	Amendments
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0306

	Extinguishment by the State
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0307

	Mutual Termination
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0308

	Management Plan
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0401

	Management Principles
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0402

	Management Rules for Preserves
Readopt with Changes/*
	
	15A
	NCAC
	12H
	.0403

	TRANSPORTATION, DEPARTMENT OF

	The rules in Subchapter 6B concern the public transportation and rail program including technical assistance (.0200); financial assistance (.0300); and the rail industrial access program (.0400).

	Identifying Information
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0402

	Ineligible Costs
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0405

	Application
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0406

	Application Evaluation
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0410

	Allocation of Funding
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0411

	Requests for Reimbursement
Readopt without Changes/*
	
	19A
	NCAC
	06B
	.0413

	COSMETIC ART EXAMINERS, BOARD OF

	The rules in Subchapter 14B concern rule-making procedures including petitions for rule-making (.0100); notice (.0200); hearings (.0300); declaratory rulings (.0500); and fees (.0600).

	Complaints
Adopt/*
	
	21
	NCAC
	14B
	.0608

	The rules in Subchapter 14P are civil penalty rules.

	Renewals, Expired Licenses, Licenses Required
Amend/*
	
	21
	NCAC
	14P
	.0105

	Licenses to be Posted
Amend/*
	
	21
	NCAC
	14P
	.0107

	Establishment of Cosmetic Art Schools
Amend/*
	
	21
	NCAC
	14P
	.0111

	Operation of Schools of Cosmetic Art
Amend/*
	
	21
	NCAC
	14P
	.0113

	Cosmetology Curriculum
Repeal/*
	
	21
	NCAC
	14P
	.0114

	The rules in Subchapter 14T concern cosmetic art schools including the scope of the rules and school applications (.0100); physical requirements for cosmetic art schools (.0200); school equipment and supplies (.0300); student equipment (.0400); record keeping (.0500); curricula for all cosmetic art disciplines (.0600); school licensure, operations, closing and relocating schools (.0700); school inspections (.0800); and disciplinary actions (.0900).

	New School Applications
Amend/*
	
	21
	NCAC
	14T
	.0102

	Esthetics Schools
Repeal/*
	
	21
	NCAC
	14T
	.0203

	Manicuring Schools
Repeal/*
	
	21
	NCAC
	14T
	.0204

	Natural Hair Care Schools
Repeal/*
	
	21
	NCAC
	14T
	.0205

	Permanent Records, Forms and Documentation
Amend/*
	
	21
	NCAC
	14T
	.0502

	School Operations/Licensure Maintenance
Amend/*
	
	21
	NCAC
	14T
	.0701

	School Performance Requirements
Amend/*
	
	21
	NCAC
	14T
	.0705

	School Probation
Amend/*
	
	21
	NCAC
	14T
	.0901

	DENTAL EXAMINERS, BOARD OF

	The rules in Subchapter 16H concern dental assistants including classification and training (.0100); and permitted functions of dental assistant (.0200).

	Limited Exception for Assisting Hygienists
Adopt/*
	
	21
	NCAC
	16H
	.0207

	NURSING, BOARD OF

	The rules in Chapter 36 include rules relating to general provisions (.0100); licensure (.0200); approval of nursing programs (.0300); unlicensed personnel and nurse aides (.0400); professional corporations (.0500); articles of organization (.0600); nurse licensure compact (.0700); and approval and practice parameters for nurse practitioners (.0800).

	Definitions
Amend/*
	
	21
	NCAC
	36
	.0120

	Establishment of a Nursing Program Initial Approval
Amend/*
	
	21
	NCAC
	36
	.0302

	Existing Nursing Program
Amend/*
	
	21
	NCAC
	36
	.0303

	Process for Closure of a Program
Amend/*
	
	21
	NCAC
	36
	.0309

	Administration
Amend/*
	
	21
	NCAC
	36
	.0317

	Faculty
Amend/*
	
	21
	NCAC
	36
	.0318

	Students
Amend/*
	
	21
	NCAC
	36
	.0320

	Curriculum
Amend/*
	
	21
	NCAC
	36
	.0321

	Facilities
Amend/*
	
	21
	NCAC
	36
	.0322

	Records and Reports
Amend/*
	
	21
	NCAC
	36
	.0323

	SOCIAL WORK CERTIFICATION AND LICENSURE BOARD

	The rules in Chapter 63 deal with Social Work Certification including general rules (.0100); certification (.0200); examinations (.0300); renewal of certification (.0400); ethical guidelines (.0500); disciplinary procedures (.0600); adoption of rules (.0700); and professional corporations and limited liability companies.

	Definitions
Readopt with Changes/*
	
	21
	NCAC
	63
	.0102

	References
Readopt without Changes/*
	
	21
	NCAC
	63
	.0204

	Work Experience
Readopt without Changes/*
	
	21
	NCAC
	63
	.0211

	Certification and Licensure for Military Personnel and Mi...
Adopt/*
	
	21
	NCAC
	63
	.0214

	Continuing Education Requirements
Readopt without Changes/*
	
	21
	NCAC
	63
	.0401

	Relationships with Colleagues
Readopt without Changes/*
	
	21
	NCAC
	63
	.0505

	Continuances
Adopt/*
	
	21
	NCAC
	63
	.0610

	BUILDING CODE COUNCIL

	2012 NC Existing Building Code/Water Supply System Test
Amend/*
	
	609.4

	2012 NC Existing Building Code/Occupant Load Increase
Amend/*
	
	1401.2.6

	2012 NC Plumbing Code/Water Service Pipe
Amend/*
	
	Table 605.3
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State of North arolina

PAT McCRORY
GOVERNOR

September 27, 2016
EXECUTIVE ORDER NO. 105
NOTICE OF TERMINATION OF EXECUTIVE ORDERS 103 AND 104

WHEREAS, Executive Order No. 103 was issued on September 22, 2016, declaring a state of
emergency due to the impacts of flooding from the remnants of Tropical Storm Julia in the
following counties of North Carolina: Bertie, Camden, Chowan, Currituck, Dare, Gates, Halifax,
Hertford, Northampton, Pasquotank, and Perquimans; and

WHEREAS, Executive Order No. 104 was issued on September 22, 2016, waiving the
maximum hours of service for drivers transporting supplies and equipment for agricultural
emergency response operations, and with the concurrence of the Council of State temporarily

- suspended size and weight restrictions on vehicles used for carrying essentials and agricultural
commodities on the interstate and intrastate highways due to the anticipated damage and impacts
from the remnants of Tropical Storm Julia.

NOW, THEREFORE, by the power vested in me as Governor by the Constitution and laws of
the State of North Carolina, IT IS ORDERED:

Pursuant to N.C.G.S § 166A-19.20(c) the state of emergency that was declared by Executive
Order 103 and the waivers issued in Executive Order 104 are hereby terminated, effective at
11:59 p.m. on September 27, 2016.

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this 27th day of September in the
year of our Lord two thousand and sixteen.

Pat McCrory
Governor

ATTEST:

% W,d/ 7 ootfoye

ehutf _ Elairfe/F. Marshall
Secretary of State
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State of North Qaroling

PAT McCRORY
GOVERNOR

September 28, 2016
EXECUTIVE ORDER NO. 106
NOTICE OF TERMINATION OF EXECUTIVE ORDER 102

WHEREAS, Executive Order No. 102 issued on September 21, 2016, declared a state of
emergency in the City of Charlotte and Mecklenburg County, North Carolina due to a civil
disturbance; and

'WHEREAS, the City of Charlotte has terminated their state of emergency on September 28,
2016 at 5:38 p.m.; and

'WHEREAS, the conditions that required me to issue a state of emergency have ended.

NOW, THEREFORE, by the power vested in me as Governor by the Constitution and laws of
North Carolina, IT IS ORDERED:

Pursuant to N.C.G.S § 166A-19.20(c) the state of emergency that was declared by
Executive Order 102 is hereby terminated at 5:39 p.m. on September 28, 2016.

IN WITNESS WHEREOF, 1 have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this 28™ day of September in the
year of our Lord two thousand and sixteen.

Pat McCrory
Governor

ATTEST:

Sotwie 3.7 puade 00

/" Elaine F. Marshall ”
Secretary of State
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State of North Qaroling

PAT McCRORY
GOVERNOR

October 3, 2016

EXECUTIVE ORDER NO. 107

DECLARATION OF A STATE OF EMERGENCY BY THE GOVERNOR OF THE
STATE OF NORTH CAROLINA

Section 1.

Thereby declare, pursuant to N.C.G.S. § 166A-19.20, that a state of emergency as defined in
N.C.G.S. §§ 166A-19.3(6) and 166A-19.3(19) exists in the State of North Carolina due to the
approach of and possible impacts from Hurricane Matthew.

The emergency area as defined in N.C.G.S. §§ 166A-19.3(7) and N.C.G.S. 166A-19.20(b) is
Alamance, Anson, Beaufort, Bertie, Bladen, Brunswick, Camden, Carteret, Caswell, Chatham,
Chowan, Columbus, Craven, Cumberland, Currituck, Dare, Davidson, Davie, Duplin, Durham,
Edgecombe, Forsyth, Franklin, Gates, Granville, Greene, Guilford, Halifax, Harnett, Hertford,
Hoke, Hyde, Johnston, Jones, Lee, Lenoir, Martin, Montgomery, Moore, Nash, New Hanover,
Northampton, Onslow, Orange, Pamlico, Pasquotank, Pender, Perquimans, Person, Pitt,

Randolph, Richmond, Robeson, Rockingham, Sampson, Scotland, Stokes, Surry, Tyrrell, Vance,
‘Wake, Warren, Washington, Wayne, Wilson, and Yadkin counties.

Section 2.

Torder all state and local government entities and agencies to cooperate in the implementation of

the provisions of this declaration and the provisions of the North Carolina Emergency Operations
Plan.

Section 3.

I delegate to Frank L. Perry, the Secretary of Public Safety, or his designee, all power and
authority granted to me and required of me by Article 1A of Chapter 166A of the General
Statutes for the purpose of implementing the State’s Emergency Operations Plan and deploying
the State Emergency Response Team to take the appropriate actions as is necessary to promote
and secure the safety and protection of the populace in North Carolina.




image5.png
Section 4.

Further, Secretary Perry, as chief coordinating officer for the State of North Carolina, shall
exercise the powers prescribed in G.S.§ 143B-602.

Section 5.

I further direct Secretary Perry or his designee, to seek assistance from any and all agencies of
the United States Government as may be needed to meet the emergency and seek reimbursement
for costs incurred by the State in responding to this emergency.

Section 6.

I hereby order this declaration: (a) to be distributed to the news media and other organizations
calculated to bring its contents to the attention of the general public; (b) unless the circumstances
of the state of emergency prevent or impede, to be promptly filed with the Secretary of Public
Safety, the Secretary of State, and the clerks of superior court in the counties to which it applies;
and (c) to be distributed to others as necessary to assure proper implementation of this
declaration.

Section 7.

This declaration does not prohibit or restrict lawfully possessed firearms or ammunition or
impose any limitation on the consumption, transportation, sale or purchase of alcoholic
beverages as provided in N.C.G.S. § 166A-19.30(c).

Section 8.

Pursuant to N.C.G.S. § 166A-19.23, this declaration triggers the prohibition against excessive
pricing as provided in N.C.G.S. §§ 75-37 and 75-38 in the declared emergency area.

Section 9.

This declaration is effective immediately and shall remain in effect until rescinded.

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this 3" day of October in the year of
our Lord two thousand and sixteen.

Pat McCrory
Governor

ATTEST:

o

Elaine F. Marshall
Secretary of State
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State of North Caroling

PAT McCRORY

GOVERNOR
October 3, 2016

AMENDED AND REISSUED
EXECUTIVE ORDER NO. 108

TEMPORARY SUSPENSION OF MOTOR VEHICLE REGULATIONS TO ENSURE
RESTORATION OF UTILITY SERVICES AND TRANSPORTING ESSENTIALS

WHEREAS, due to the approach of Hurricane Matthew, vehicles bearing equipment and
supplies for utility restoration and debris removal, carrying essentials such as food and medicine,
transporting livestock and poultry and feed for livestock and poultry or crops ready to be
harvested need to be moved on the highways of North Carolina; and

WHEREAS, I have declared that a state of emergency as defined in N.C.G.S. §§ 166A-19.3(6) ,

166A-19.3(19) and 166A-19.20 exists due Hurricane Matthew and its likely impact in this State;
and

WHEREAS, the uninterrupted supply of electricity, fuel oil, diesel oil, gasoline, kerosene,
propane, liquid petroleum gas, food, water, livestock and poultry feed, and medical supplies to
residential and commercial establishments is essential before, during and after Hurricane
Matthew impacts North Carolina and any interruption in the delivery of those commodities
threatens the public welfare; and

WHEREAS, the prompt restoration of utility services to citizens is essential to their safety and
well-being; and

WHEREAS, under the provisions of N.C.G.S. § 166A-19.30(b)(3) the Governor, with the
concurrence of the Council of State, may regulate and control the flow of vehicular traffic and
the operation of transportation services; and

WHEREAS, with the concurrence of the Council of State, I have found that vehicles bearing
equipment and supplies for utility restoration, carrying essentials and for debris removal must
adhere to the registration requirements of N.C.G.S. §§ 20-86.1 and 20-382, fuel tax requirements
of N.C.G.S. §§ 105-449.45, 105-449.47, and 105-449.49, and the size and weight requirements
of N.C.G.S. §§ 20-116, 20-118 and 20-119. I have further found that citizens in this State may
suffer losses and will likely suffer imminent further widespread damage within the meaning of
N.C.G.S § 166A-19.3(3) and N.C.G.S. § 166A-19.21(b); and

WHEREAS, pursuant to N.C.G.S. § 166A-19.70(g) on the recommendation of the
Commissioner of Agriculture, upon a finding that there is an imminent threat of severe economic
loss of livestock or poultry or crops, the Governor shall direct the Department of Public Safety to

temporarily suspend weighing those vehicles used to transport livestock and poultry or crops;
and
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WHEREAS, 49 CFR § 390.23 allows the Governor of a state to suspend the rules and
regulations under 49 CFR Parts 390-399 for up to 30 days if the Governor determines that an
emergency condition exists; and

WHEREAS, under N.C.G.S. § 166A-19.70, the Governor may declare that the health, safety, or
economic well-being of persons or property requires that the maximum hours of service for
drivers prescribed by N.C.G.S. § 20-381 should be waived for persons transporting essential
fuels, food, water, medical supplies, feed for livestock and poultry, transporting livestock and
poultry and for vehicles used in the restoration of utility services.

NOW, THEREFORE, pursuant to the authority vested in me as Governor by the Constitution
and the laws of the State of North Carolina, IT IS ORDERED:

Section 1.

The Department of Public Safety in conjunction with the North Carolina Department of
Transportation shall waive the maximum hours of service for drivers prescribed by the
Department of Public Safety pursuant to N.C.G.S. § 20-381.

Section 2.

The Department of Public Safety in conjunction with the Department of Transportation shall
waive certain size and weight restrictions and penalties arising under N.C.G.S. §§ 20-116, 20-
118 and 20-119, and certain registration requirements and penalties arising under N.C.G.S. §§
20-86.1 and 20-382, and certain registration and filing requirements and penalties arising under
N.C.G.S. §§ 105-449.45, 105-449.47, and 105-449.49 for vehicles transporting equipment and
supplies for the restoration of utility services, carrying essentials and for equipment for any
debris removal. The Department of Public Safety shall temporarily suspend weighing pursuant to
N.C.G.S. § 20-118.1 vehicles used to transport livestock, poultry or crops ready to be harvested
in the emergency area.

Section 3.

Notwithstanding the waivers set forth above, size and weight restrictions and penalties have not
been waived under the following conditions:

a. When the vehicle weight exceeds the maximum gross weight criteria established by the
manufacturer (GVWR) or 90,000 pounds gross weight, whichever is less.

b. When the tandem axle weight exceeds 42,000 pounds and the single axle weight exceeds
22,000 pounds.

¢. When a vehicle and vehicle combination exceeds 12 feet in width and a total overall vehicle
combination length of 75 feet from bumper to bumper.

d. Vehicles and vehicle combinations subject to exemptions or permits by authority of this
Executive Order shall not be exempt from the requirement of having a yellow banner on the front
and rear measuring a total length of 7 feet by 18 inches bearing the legend “Oversized Load” in
10 inch black letters 1.5 inches wide and red flags measuring 18 inches square to be displayed on
all sides at the widest point of the load. In addition, when operating between sunset and sunrise, a
certified escort shall be required for loads exceeding 8 feet 6 inches in width.

Section 4.

Vehicles referenced under Sections 2 and 3 shall be exempt from the following registration
requirements:

a. The requirement to obtain a temporary trip permit and pay the associated $50.00 fee listed in
N.C.G.S. § 105-449.49 is waived for the vehicles described above. No filing of a quarterly fuel
tax return is required because the exemption in N.C.G.S. § 105-449.45(b)(1) is recognized.
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b. The registration requirements under N.C.G.S. § 20-382.1 concerning intrastate and N.C.G.S. §
20-382 concerning interstate for-hire authority is waived; however, vehicles shall maintain the
required limits of insurance as required.

¢. Non-participants in North Carolina’s International Registration Plan and International Fuel
Tax Agreement will be permitted into North Carolina in accordance with the exemptions
identified by this Executive Order.

Section 5.

The size and weight exemption for vehicles will be allowed on all routes designated by the North
Carolina Department of Transportation, except those routes designated as light traffic roads
under N.C.G.S. § 20-118. This order shall not be in effect on bridges posted pursuant to
N.C.GS. § 136-72.

Section 6.

The waiver of regulations under Title 49 of the Code of Federal Regulations (Federal Motor
Carrier Safety Regulations) does not apply to the CDL and Insurance Requirements. This waiver
shall be in effect for 30 days or the duration of the emergency, whichever is less.

Section 7.

The North Carolina State Highway Patrol shall enforce the conditions set forth in Sections 1
through 6 of this Executive Order in a manner which will implement these provisions without
endangering motorists in North Carolina.

Section 8.

Upon request by law enforcement officers, exempted vehicles must produce documentation
sufficient to establish their loads are being used for bearing equipment and supplies for utility
restoration, debris removal, carrying essentials in commerce, carrying feed for livestock and
poultry, or transporting livestock and poultry, or crops ready to be harvested in the State of North
Carolina.

Section 9.

This Executive Order does not prohibit or restrict lawfully possessed firearms or ammunition or
impose any limitation on the consumption, transportation, sale or purchase of alcoholic
beverages as provided in N.C.G.S. § 166A-19.30(c).

Section 10,

Pursuant to N.C.G.S. § 166A-19.23, this declaration triggers the prohibition against excessive
pricing as provided in N.C.G.S. §§ 75-37 and 75-38 in the declared emergency area.
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Section 11.

This Executive Order is effective immediately and shall remain in effect for thirty (30) days or
the duration of the emergency, whichever is less.

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this 3rd day of October in the year
of our Lord two thousand and sixteen.

Pat McCrory
Governor

ATTEST:

Ol

Elaine F. Marshall
Secretary of State
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State of North Caralina

PAT McCRORY

GOVERNOR
October 6, 2016
EXECUTIVE ORDER NO. 109
AMENDMENT TO EXECUTIVE ORDER 107

WHEREAS, Hurricane Matthew is a major hurricane that is impacting the southeastern United
States; and
WHEREAS, the Governors of Florida, Georgia, and South Carolina have issued evacuation orders;
and
WHEREAS, currently North Carolina has 66 counties under a state of emergency. By expanding the

state of emergency to all 100 counties, North Carolina can better support evacuees from the impacted
states, including the coastal areas of North Carolina.

NOW, THEREFORE, pursuant to the authority vested in me as Governor by the Constitution and
the laws of the State of North Carolina, IT IS ORDERED:

Section 1.

The emergency area in section 1 of Executive Order No. 107 is amended by adding the following
counties:

Alexander, Alleghany, Ashe, Avery, Buncombe, Burke, Cabarrus, Caldwell, Catawba, Cherokee,
Clay, Cleveland, Gaston, Graham, Haywood, Henderson, Iredell, Jackson, Lincoln, Macon, Madison,
McDowell, Mecklenburg, Mitchell, Polk, Rowan, Rutherford, Stanly, Swain, Transylvania, Union,
Watauga, Wilkes, and Yancey.

Section 2.

This amendment is effective immediately and shall remain in effect until rescinded.

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal of the State
of North Carolina at the Capitol in the City of Raleigh, this 6™ day of October in the year of our Lord

two thousand and sixteen.

Pat McCrory
Governor
ATTEST:

Elaine F. Marshall

Secretary of State
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FILED

OFFICE OF ADMINISTRATIVE HEARINGS

08/12/2016 2:28 PM

STATE OF NORTH CAROLINA

COUNTY OF WAKE

AH NORTH CAROLINA OWNER LLC D/B/A THE
HERITAGE OF RALEIGH,

Petitioner,
v.

N.C. DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF HEALTH SERVICE
REGULATION, CERTIFICATE OF NEED SECTION,

Respondent,

and

HILLCREST CONVALESCENT CENTER, INC.;
EN.W., LLC AND BELLAROSE NURSING AND
REHAB CENTER, INC.; LIBERTY HEALTHCARE
PROPERTIES OF WEST WAKE COUNTY, LLC,
LIBERTY COMMONS NURISNG AND
REHABILITATION CENTER OF WEST WAKE
COUNTY, LLC, LIBERTY HEALTHCARE
PROPERTIES OF WAKE COUNTY LLC, AND
LIBERTY COMMONS NURSING AND
REHABILITATION CENTER OF WAKE COUNTY,
LLC; AND BRITTHAVEN, INC. AND SPRUCE LTC
GROUP, LLC,

Respondent-Intervenors.

N e e e e e e e e S e e e S e e e e S S e e S e e

IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
ON REMAND

12 DHR 08691

HILLCREST CONVALESCENT CENTER, INC.,
Petitioner,
v.
N.C. DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF HEALTH SERVICE
REGULATION, CERTIFICATE OF NEED SECTION,
Respondent,

and

E.N.W., LLC AND BELLAROSE NURSING AND

e e e e e N e N e N N N N S

12 DHR 08666
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REHAB CENTER, INC.; LIBERTY HEALTHCARE
PROPERTIES OF WEST WAKE COUNTY, LLC,
LIBERTY COMMONS NURSING AND
REHABILITATION CENTER OF WEST WAKE
COUNTY, LLC, LIBERTY HEALTHCARE
PROPERTIES OF WAKE COUNTY LLC, AND
LIBERTY COMMONS NURSING AND
REHABILITATION CENTER OF WAKE COUNTY,
LLC; BRITTHAVEN, INC. AND SPRUCE LTC
GROUP, LLC; AND AH NORTH CAROLINA
OWNER LLC D/B/A THE HERITAGE OF
RALEIGH,

Respondent-Intervenors.

N N N N N N NS AN N N N N

LIBERTY HEALTHCARE PROPERTIES OF WEST
WAKE COUNTY, LLC, LIBERTY COMMONS
NURSING AND REHABILITATION CENTER OF
WEST WAKE COUNTY, LLC, LIBERTY
HEALTHCARE PROPERTIES OF WAKE COUNTY
LLC, AND LIBERTY COMMONS NURSING AND
REHABILITATION CENTER OF WAKE COUNTY,
LLC,

Petitioner,

V.

N.C. DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF HEALTH SERVICE
REGULATION, CERTIFICATE OF NEED SECTION,

Respondent,

and

HILLCREST CONVALESCENT CENTER, INC.;
E.N.W., LLC AND BELLAROSE NURSING AND
REHAB CENTER, INC.; BRITTHAVEN, INC. AND
SPRUCE LTC GROUP, LLC; AND AH NORTH
CAROLINA OWNER LLC D/B/A THE HERITAGE
OF RALEIGH,

Respondent-Intervenors.

M N N N N S N e N e S N e e S e S S S N S e S e e e

12 DHR 08669




image13.png
-_—
FINAL DECISION ON REMAND

THIS MATTER comes forward as a result of the Order of the North Carolina Court of
Appeals, where that Court found on remand that the Undersigned must make findings of fact and
conclusions of law to support a determination as to whether Liberty Healthcare Properties of West
Wake County, LLC, Liberty Commons Nursing and Rehabilitation Center of West Wake County,
LLC, Liberty Healthcare Properties of Wake County, LLC, and Liberty Commons Nursing and
Rehabilitation Center of Wake County, LLC (collectively, “Liberty™) and Britthaven, Inc. and
Spruce LTC Group, LLC (collectively, “Britthaven”) adequately demonstrated that they
conformed to Criterion 20 by providing quality care in the past.

INTRODUCTION

Pursuant to N.C. Gen. Stat. § 131E-188(a) and N.C. Gen. Stat. § 150B-22 et seq., a
contested case hearing was held in this matter on October 1-5, 8-12, 15-17 and 19, 2012, November
27-30, 2012, December 3-7, 10-14, and 17-18, 2012, January 7-11, 2013 and March 15, 2013
before Administrative Law Judge Augustus B. Elkins II.

On June 20, 2013, the Undersigned issued a Final Decision in consolidated case numbers
12 DHR 08691, 12 DHR 0866, and 12 DHR 08669. The Final Decision awarded a Certificate of
Need (“CON”) to Petitioners and Respondent-Intervenors Liberty, and denied the CON
applications of Respondent-Intervenors Britthaven, and Petitioner and Respondent-Intervenor AH
North Carolina Owner LLC d/b/a The Heritage of Raleigh (“The Heritage™).

The N.C. Department of Health and Human Services, Division of Health Service
Regulation, Certificate of Need Section (the “Agency”), Britthaven, and The Heritage appealed
the Final Decision to the North Carolina Court of Appeals. Liberty did not appeal the Final
Decision, but was automatically joined as a necessary party to the appeal.

On April 7, 2015, in a decision entitled, AH North Carolina Owner, LLC d/b/a The
Heritage of Raleighv. N.C. Department of Health and Human Services, Division of Health Service
Regulation, Certificate of Need Section, et al., Case No. COA13-1126 (“Court of Appeals
Decision™), the North Carolina Court of Appeals vacated the Final Decision and remanded to the
undersigned Augustus B. Elkins II at the North Carolina Office of Administrative Hearings for
further proceedings consistent with the Court of Appeals Decision.

In accordance with the Court of Appeals Decision, the Undersigned issued a Notice of
Standards on Remand on March 3, 2016 (“Notice of Standards on Remand”), which contained the
factors that will be used by the Undersigned in this case to examine the quality of care provided in
the past by Liberty and Britthaven to determine conformity with Criterion 20.
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APPEARANCES ON REMAND

Lee M. Whitman For Petitioner and Respondent-Intervenor
Elizabeth Frock Runyon Liberty

Wyrick Robbins Yates & Ponton LLP

Raleigh, North Carolina

June S. Ferrell For Respondent Agency
North Carolina Department of Justice
Raleigh, North Carolina

Marcus C. Hewitt For Respondent-Intervenor Britthaven
Elizabeth Sims Hedrick

Smith Moore Leatherwood
Raleigh, North Carolina

APPLICABLE LAW

The procedural statutory law applicable to this contested case is the North Carolina
Administrative Procedure Act, N.C. Gen. Stat. § 150B-1 et seq.

The substantive statutory law applicable to this contested case is the North Carolina
Certificate of Need Law, N.C. Gen. Stat. § 131E-175 et seq.

The administrative regulations applicable to this contested case are the North Carolina
Certificate of Need Program Regulations, 10A N.C. Admin. Code 14C.0101-.0209, .0401-.0403,
and .1100, and the Office of Administrative Hearings Regulations, 26 N.C. Admin. Code 03.0101-
.0131.

ISSUES
The issues for resolution on remand are:

1. To articulate the standard to be used by the Certificate of Need Section in analyzing
and assessing conformity with Criterion 20 in this case;

2. Whether Liberty’s CON application, Project 1.D. No. J-8727-11, is conforming
with Criterion 20 based on the quality of care Liberty has provided at its facilities statewide within
the eighteen (18) months preceding the submission of Liberty’s CON application through the date
of the Agency’s decision; and
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3. Whether Britthaven’s CON application, Project I.D. J-8713-11, is conforming with
Criterion 20 based on the quality of care Britthaven has provided at its facilities statewide within
the eighteen (18) months preceding the submission of Britthaven’s CON application through the
date of the Agency’s decision.

RECORD OF THE CASE

At the hearing, the following testimony was received:

Yolume Number & Date VWitness Affiliation

Vol. 1 -Oct. 1,2012 Michael McKillip Agency

Vol. 2 - Oct. 2, 2012 Michael McKillip Agency

Vol. 3 - Oct. 3, 2012 Michael McKillip Agency

Vol. 4 - Oct. 4, 2012 Michael McKillip Agency
Kathryn Platt Liberty

Vol. 5 - Oct. 5, 2012 Kathryn Platt Liberty

Vol. 6 - Oct. 8, 2012 Martha Frisone Agency

Vol. 7 - Oct. 9, 2012 Martha Frisone Agency
Craig Smith Agency

Vol. 8 - Oct. 10,2012 Craig Smith Agency

Vol. 9 - Oct. 11, 2012 Craig Smith Agency
Henry Todd Kaestner The Heritage

Vol. 10 - Oct. 12,2012 Thomas “Ted” Smith Hillcrest

Vol. 11 - Oct. 15, 2012 Doug Whitman Liberty

Vol. 12 - Oct. 16, 2012 Amy Fann Liberty

Vol. 13 - Oct. 17,2012 Beverly Speroff Agency

Vol. 14 - Oct. 19, 2012 Kathryn Platt Liberty

Vol. 15 - Nov. 27, 2012 Daniel Carter The Heritage

Vol. 16 - Nov. 28, 2012 Daniel Carter The Heritage

5
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Vol. 17 - Nov. 29, 2012 Daniel Carter The Heritage
Vol. 18 - Nov. 30, 2012 Linda May The Heritage
Daniel Carter The Heritage
Vol. 19 - Dec. 3, 2012 Daniel Carter The Heritage
Vol. 20 - Dec. 4, 2012 Thomas “Ted” Smith Hillerest
David Legarth Hillcrest
Vol. 21 - Dec. 5, 2012 David Legarth Hillcrest
Vol. 22 - Dec. 6, 2012 David Legarth Hillcrest
Leonidas Hollingsworth Hillcrest
Vol. 23 - Dec. 7, 2012 Maxwell Mason Britthaven
Vol. 24 - Dec. 10, 2012 Maxwell Mason Britthaven
Vol. 25 - Dec. 11, 2012 Maxwell Mason Britthaven
Raymond Baker Britthaven
Vol. 26 - Dec. 12,2012 Raymond Baker Britthaven
Bill Burroughs BellaRose
Vol. 27 - Dec. 13, 2012 Doug Suddreth Britthaven/BellaRose
Vol. 28 - Dec. 14, 2012 Doug Suddreth Britthaven/BellaRose
Vol. 29 - Dec. 17,2012 James Weigard BellaRose
Vol. 30 - Dec. 18, 2012 James Weigard BellaRose
Vol. 31 - Jan. 7, 2013 Doug Suddreth Britthaven/BellaRose
Vol. 32 - Jan. 8, 2013 Kahlisia Tillery Britthaven
Vol. 33 - Jan. 9, 2013 Martha Frisone Agency
Vol. 34 - Jan. 10, 2013 Martha Frisone Agency
Vol. 35 - Jan. 11, 2013 Martha Frisone Agency
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The following exhibits were admitted into evidence:

Joint Exhibits
L. Agency File, 2011 Wake County Nursing Home Review
2. Hillcrest Application
3. Britthaven Application
4. The Heritage Application
6. Liberty Application
7. BellaRose Application

Hillcrest, Liberty, Agency, Britthaven and BellaRose Joint Exhibits

11 N.C. Gen. Stat. § 131E-183

13 Agency’s Objections and Responses to Liberty’s First Set of Interrogatories and Request
for Production of Documents

15 Final Agency Decision, 10 DHR 8008

19 Special Focus Facility Initiative

28 Required State Agency Findings, 2008 Davie County Dialysis Review

29 Required State Agency Findings, 2009 Cumberland County Nursing Home Review

30 Required State Agency Findings, 2010 Richmond County Nursing Home Review

31 Required State Agency Findings, 2010 Catawba County Nursing Home Review

33 Hearing Transcript Excerpt, 11 DHR 3173 & 11 DHR 3476

35 Hearing Transcript Excerpt, 11 DHR 3173 & 11 DHR 3476

46 03/03/2011 CMS Survey, Liberty Commons Nursing & Rehabilitation Johnston

47 09/30/2011 CMS Survey, Liberty Commons Nursing & Rehabilitation Johnston

71 Excerpt from previous application filed by Britthaven, Section 1.6(a) (dated 10/19/2010)

7
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72

Excerpt from 07/19/2011 draft of Britthaven Application, Section 1.6(a)

73 News articles re: Britthaven of Chapel Hill

74 08/10/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Chapel Hill (with 07/27/2010 CMS Survey attached)

75 09/14/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Edenton (with 09/02/2010 CMS Survey attached)

77 07/28/2011 CMS Survey, Chowan River Nursing and Rehabilitation Center

78 Medicare.gov Nursing Home Profile, Greenhaven Health and Rehabilitation Center

79 03/29/2010 CMS Survey, Britthaven of Guilford

80. 05/13/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Guilford (with 04/30/2010 CMS Survey attached)

81 07/29/2011 CMS Survey, Greenhaven Health and Rehabilitation Center

84 07/19/2011 CMS Survey, Premier Nursing and Rehabilitation Center

88 03/08/2011 letter from Nursing Home Licensure and Certification Section to Britthaven
of Smithfield (with 02/22/2011 CMS Survey attached)

90 11/30/2011 CMS Survey, Cumberland Nursing and Rehabilitation Center

93 Summary of Max Mason’s Opinions

94 C.V. of James Weigard

95 Jim Weigard Deposition Opinions

104 | Hillcrest 2011 license (with 2011 Renewal Application attached)

105 | Hillerest 2012 license (with 2012 Renewal Application attached)

106 | Excerpt from Required State Agency Findings, 2006 Durham County Nursing Home
Review

107 | Settlement Agreement in 07 DHR 0764

115 | 08/15/2011 E-mail from David Legarth to Ted Smith and Bill Hoover

8
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122 | C.V. of Kathryn M.T. Platt

123 | Kathryn M.T. Platt Expert Report

124 | Kathryn M.T. Platt Expert Report for Project 1.D. #F-8747-11

126 | Medicare.gov Data Sources

127 Degign for Nursing Home Compare Five-Star Quality Rating System: Technical Users’

134 %lllédfleritage’s Responses to BellaRose’s First Set of Interrogatories and First Request
for Production of Documents

136 | Todd Kaestner’s handwritten notes

139 | C.V.of David S. Legarth

147 | Required State Agency Findings, 2007 Union County Nursing Home Review

148 | 11/27/2007 letter from Certificate of Need Section to Britthaven, Inc. (with Required
State Agency Findings, 2007 New Hanover County Nursing Home Review attached)

149 | 05/02/2008 letter from Certificate of Need Section to Britthaven, Inc. (with Required
State Agency Findings, 2007 Brunswick County Nursing Home Review attached)

151 | Required State Agency Findings, 2011 Iredell County Nursing Home Review

152 | C.V. of Douglas C. Suddreth

155 | N.C. Gen. Stat. § 131E-182

156 | Excerpt from Transcript of Deposition of Craig Smith, 12 DHR 518

157 | Required State Agency Findings, 2008 Mecklenburg County Acute Care Beds Review

158 | Required State Agency Findings, 2010 Hoke County Hospitals and Ambulatory Surgery
Center Review

159 | Affidavit of Martha J. Frisone

160 | 05/05/2011 E-mails between NorthChase Administrator and Max Mason
(CONFIDENTIAL)

162 | 08/12/2011 E-mails between Robert M. Pearce and Max Mason

9
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163

07/27/2011 E-mails between Ray Baker and Max Mason (CONFIDENTIAL)

167 | Required State Agency Findings, 2011 Cumberland-Hoke Acute Care Beds Review

168 | Kathryn M.T. Platt - Supplemental Opinions

171 Excerpt from Required State Agency Findings, 2008 Linear Accelerator HSA V/Service
Area 18 Review

173 | Excerpt from Required State Agency Findings, 1996 Carteret County Nursing Home
Review

174 | Excerpt from Required State Agency Findings, 1996 McDowell County Nursing Home
Review

175 | Excerpt from Required State Agency Findings, 1997 Brunswick County Nursing Home
Review

176 | Excerpt from Required State Agency Findings, 1997 Buncombe County Nursing Home
Review

177 | Excerpt from Required State Agency Findings, 1997 Greene County Nursing Home
Review

178 | Excerpt from Required State Agency Findings, 1997 Haywood County Nursing Home
Review

179 | Excerpt from Required State Agency Findings, 1997 Hoke County Nursing Home
Review

180 | Excerpt from Required State Agency Findings, 1997 Lenoir County Nursing Home
Review

181 | Excerpt from Required State Agency Findings, 1997 Lincoln County Nursing Home
Review

182 | Excerpt from Required State Agency Findings, 1997 Nash County Nursing Home
Review

183 | Excerpt from Required State Agency Findings, 1997 Yancey County Nursing Home
Review

184 | Excerpt from Required State Agency Findings, 2001 Wayne County Nursing Home

Review

10
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185 | Excerpt from Required State Agency Findings, 2003 Union County Nursing Home
Review

186 | Excerpt from Required State Agency Findings, 2005 Brunswick County Nursing Home
Review

187 | Excerpt from Required State Agency Findings, 2006 Cumberland County Nursing
Home Review

188 | Excerpt from Required State Agency Findings, 2007 Mecklenburg County Nursing
Home Review

189 | Excerpt from Required State Agency Findings, 2008 Perquimans County Nursing Home
Review

190 | Excerpt from Required State Agency Findings, 2008 Union County Nursing Home
Review

191 Excerpt from Required State Agency Findings, 2010 Johnston County Nursing Home
Review

192 | Excerpt from Required State Agency Findings, 2011 Pasquotank County Nursing Home
Review

193 | Excerpt from Required State Agency Findings, 2001 Forsyth County Nursing Home
Review

194 | Excerpt from Required State Agency Findings, 2001 Davie County Nursing Home
Review

195 | Excerpt from Required State Agency Findings, 2000 Orange County Nursing Home
Review

196 | Excerpt from Required State Agency Findings, 2000 Durham County Nursing Home
Review

197 | Excerpt from Required State Agency Findings, 2002 Johnston County Nursing Home
Review

198 | Excerpt from Required State Agency Findings, 2002 Cumberland County Nursing
Home Review

199 | Excerpt from Required State Agency Findings, 2002 Pitt County Nursing Home Review
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200 | Excerpt from Required State Agency Findings, 2003 Pasquotank County Nursing Home
Review

201 | Excerpt from Required State Agency Findings, 2004 Union County Nursing Home
Review

202 | Excerpt from Required State Agency Findings, 2004 Wilson County Nursing Home
Review

203 | Excerpt from Required State Agency Findings, 2004 Pitt County Nursing Home Review

204 | Excerpt from Required State Agency Findings, 2005 Mecklenburg County Nursing
Home Review

205 | Excerpt from Required State Agency Findings, 2006 Mecklenburg County Nursing
Home Review

207 | Excerpt from Required State Agency Findings, 2006 Wake County Nursing Home
Review

208 | Excerpt from Required State Agency Findings, 2007 Guilford County Nursing Home
Review

209 | Excerpt from Required State Agency Findings, 2007 Northampton County Nursing
Home Review

211 | Excerpt from Required State Agency Findings, 2007 Beaufort County Nursing Home
Review

212 | Excerpt from Required State Agency Findings, 2008 Haywood County Nursing Home
Review

213 | Excerpt from Required State Agency Findings, 2008 Jackson County Nursing Home
Review

214 | Excerpt from Required State Agency Findings, 2008 Forsyth County Nursing Home
Review

215 | Excerpt from Required State Agency Findings, 2010 Wake County Nursing Home
Review

216 | Excerpt from Required State Agency Findings, 2010 Scotland County Nursing Home
Review

217 | Excerpt from Required State Agency Findings, 2010 Richmond County Nursing Home
Review

218 | Excerpt from Required State Agency Findings, 2011 Cleveland County Nursing Home
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Review

219 | Excerpt from Required State Agency Findings, 2011 Mecklenburg County Nursing
Home Review

220 | Excerpt from Required State Agency Findings, 2011 Iredell County Nursing Home
Review

221 Excerpt from Required State Agency Findings, 2011 Forsyth County Nursing Home
Review

222 | Excerpt from Required State Agency Findings, 2011 Lee County Nursing Home Review

223 | Excerpt from Required State Agency Findings, 2011 Henderson County Nursing Home
Review

224 | 03/08/2011 letter from Nursing Home Licensure and Certification Section to Britthaven
of Smithfield

225 02/22/2011 CMS Survey, Britthaven of Smithfield

226 | 08/10/10 letter from Nursing Home Licensure and Certification Section to Britthaven of
Chapel Hill

227 | 07/27/2010 CMS Survey, Britthaven of Chapel Hill

228 | 09/14/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Edenton

229 09/02/2010 CMS Survey, Britthaven of Edenton

230 | 07/28/2011 CMS Survey, Chowan River Nursing and Rehabilitation Center

231 11/30/2011 CMS Survey, Cumberland Nursing and Rehabilitation Center

232a | 05/13/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Guilford

232b | 04/30/2010 CMS Survey, Britthaven of Guilford

233 | 03/31/2010 letter from Nursing Home Licensure and Certification Section to Britthaven
of Guilford

234 | 03/29/2010 CMS Survey, Britthaven of Guilford

235 | 08/11/2011 letter from Nursing Home Licensure and Certification Section to

Greenhaven Health and Rehabilitation Center
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236 | 07/29/2011 CMS Survey, Greenhaven Health and Rehabilitation Center

237 | 12/22/2011 letter from Nursing Home Licensure and Certification Section to Piney
Grove Nursing and Rehabilitation Center

238 | 12/14/2011 CMS Survey, Piney Grove Nursing and Rehabilitation Center

239 | 08/01/2011 letter from Nursing Home Licensure and Certification Section to Premier
Nursing and Rehabilitation Center

240 | 07/19/2011 CMS Survey, Premier Nursing and Rehabilitation Center

241 | 03/10/2011 letter from Nursing Home Licensure and Certification Section to Britthaven
of New Bern

242 | 02/25/2011 CMS Survey, Britthaven of New Bern

243 06/10/2010 CMS Survey, Britthaven of Charlotte

244 |1 01/12/2011 letter from Nursing Home Licensure and Certification Section to Britthaven
of Charlotte

245 | 12/23/2010 CMS Survey, Britthaven of Charlotte

Liberty’s Exhibits

300 | Agency’s Objections and Responses to Liberty’s Second Set of Interrogatories and
Second Request for Production of Documents

301 | Excerpt from Design for Nursing Home Compare Five-Star Quality Rating System:
Technical Users’ Guide and Scope and Severity Grid

302 | Liberty Days of Care Chart

304 | State Operations Manual, Chapter 7

305 | 07/19/2011 E-mails between Martha McMillan, Max Mason and Beverly Johnston (with

attachment)

The Heritage’s Exhibits
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The Heritage

Excerpt from 2011 State Medical Facilities Plan

8
The Heritage | Photographs from The Heritage Application
9
The Heritage | Floor Plans from The Heritage Application
10
The Heritage | Comparison demonstrative exhibits
11
The Heritage | C.V. of Daniel R. Carter
12
The Heritage | Daniel Carter’s comparative factor chart
14
The Heritage | Exhibits referenced in The Summary of the Opinions of Daniel Carter
15
The Heritage | Todd Kaestner’s handwritten notes
18
The Heritage | Section I1.6(a) of CON Nursing Facility application
19
The Heritage | News & Observer news article
21
The Heritage | Special Focus Facility (“SFF”) Initiative
22
The Heritage | State Operations Manual, Chapter 7
23
The Heritage | ESRD Information Form for New Facility
24
The Heritage | Excerpts from Transcript of deposition of Michael McKillip
26

The Heritage
27

Required State Agency Findings, 2007 New Hanover County Nursing Home
Review

The Heritage
28

Required State Agency Findings, 2009 Davie County Dialysis Review
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The Heritage
29

Required State Agency Findings, 2009 Cumberland County Nursing Home
Review

The Heritage
34

07/08/2011 E-mails between Hunter Diefes and Doug Whitman

The Heritage

Excerpt from previous application filed by Britthaven, Section 1.6(a) (dated

35 10/19/2010)

The Heritage | Excerpt from 07/19/2011 draft of Britthaven Application, Section 1.6(a)
36

The Heritage | Required State Agency Findings, 2006 Durham County Nursing Home Review
37

The Heritage | Settlement Agreement in 07 DHR 0764
38

The Heritage | Required State Agency Findings, 2010 Johnston County Nursing Home Review
39

The Heritage | Required State Agency Findings, 2008 Union County Nursing Home Review
42

The Heritage | Required State Agency Findings, 2011 Iredell County Nursing Home Review
43

The Heritage | 07/27/2011 E-mails between Ray Baker and Max Mason (CONFIDENTIAL)
48

The Heritage | Declaratory Ruling for Project I.D. No. F-7911-07
49

The Heritage | Hillside Nursing Center of Wake Forest 2011 license (with 2011 Renewal
52 Application attached)

The Heritage | Everest Long Term Care 2011 license (with 2011 Renewal Application
53 attached)

The Heritage | Liberty Nursing and Rehabilitation Center of Wake County 2011 license (with
54 2011 Renewal Application attached)

The Heritage
55

Hillside Nursing Center of Wake Forest 2012 license (with 2012 Renewal
Application attached)
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The Heritage

Everest Long Term Care 2012 license (with 2012 Renewal Application

56 attached)
The Heritage | Liberty Nursing and Rehabilitation Center of Wake County 2012 license (with
57 2012 Renewal Application attached)
The Heritage | Britthaven of North Chase CON Application
58
The Heritage | Affidavit of Randy Uzzell
59
The Heritage | Medicare.gov Nursing Home Profile, Roanoke River Nursing and
64A Rehabilitation Center
The Heritage | Medicare.gov Nursing Home Profile, Kerr Lake Nursing and Rehabilitation
64B Center
The Heritage | Medicare.gov Nursing Home Profile, Barbour Court Nursing and Rehabilitation
64C Center

The Heritage

Medicare.gov Nursing Home Profile, Premier Nursing and Rehabilitation

64D Center
The Heritage | Medicare.gov Nursing Home Profile, University Place Nursing and
64G Rehabilitation Center

The Heritage

06/21/2010 letter from Nursing Home Licensure and Certification Section to

65 Britthaven of Charlotte (with 07/14/2010 letter from CMS, 06/10/2010 CMS
Survey, 01/14/2011 letter from Nursing Home Licensure and Certification
Section, and 12/23/2010 CMS Survey attached)
The Heritage | 07/27/2010 CMS Survey, Britthaven of Chapel Hill
66

The Heritage

05/13/2010 letter from Nursing Home Licensure and Certification Section to

67 Britthaven of Guilford (with 04/30/2010 CMS Survey attached)
The Heritage | 09/14/2010 letter from Nursing Home Licensure and Certification Section to
68 Britthaven of Edenton (with 09/27/2010 & 12/14/2010 letters from CMS and
09/02/2010 CMS Survey attached)
The Heritage | 03/08/2011 letter from Nursing Home Licensure and Certification Section to
69 Britthaven of Smithfield (with 03/15/2011 letter from CMS, 05/13/2011 letter

from Nursing Home Licensure and Certification Section, and 02/22/2011 CMS
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Survey attached)

The Heritage | 08/01/2011 letter from Nursing Home Licensure and Certification Section to
70 Premier Nursing and Rehabilitation Center (with 08/12/2011 & 10/17/2011
letters from CMS and 07/19/2011 CMS Survey attached)
The Heritage | 08/12/2011 letter from CMS to Chowan River Nursing and Rehabilitation
71 Center (with 10/17/2011 letter from CMS and 07/28/2011 CMS Survey
attached)
The Heritage | 08/11/2011 letter from Nursing Home Licensure and Certification Section to
72 Greenhaven Health and Rehabilitation Center (with 08/19/2011 & 08/29/2011
letters from CMS and 07/29/2011 CMS Survey attached)
The Heritage | 12/16/2011 letter from CMS to Cumberland Nursing and Rehabilitation Center
73 (with 11/30/2011 CMS Survey attached)
The Heritage | 03/31/2010 letter from Nursing Home Licensure and Certification Section to
74 Britthaven of Guilford (with 04/15/2010 letter from CMS and 03/29/2010 CMS
Survey attached)
The Heritage | 08/12/2011 CMS Survey, Britthaven of Chapel Hill
79
The Heritage | 06/24/2010 letter from Nursing Home Licensure and Certification Section to
80 City of Oaks Health and Rehab Center (with 07/8/2010 letter from Nursing
Home Licensure and Certification Section, 07/08/2010 letter from CMS, and
06/10/2010 CMS Survey attached)
The Heritage | 01/28/2011 letter from Nursing Home Licensure and Certification Section to
81 Capital Nursing and Rehabilitation Center (with 02/18/2011 & 03/24/2011
letters from CMS and 01/21/2011 CMS Survey attached)
The Heritage | 10/27/2011 letter from CMS to Liberty Commons Nursing & Rehabilitation
82 (with 09/30/2011 CMS Survey attached)
The Heritage | 03/31/2011 letter from CMS to Mary Gran Nursing Center (with 03/11/2011
83 CMS Survey attached)
The Heritage | 03/07/2011 letter from Nursing Home Licensure and Certification Section to
84 N.C. State Board of Examiners for Nursing Home Administrators (with

03/11/2011 letter from CMS to Liberty Commons Nursing & Rehabilitation -
Rowan, 03/07/2011 letter from Nursing Home Licensure and Certification

Section to Liberty Commons Nursing & Rehabilitation - Rowan, and
02/23/2011 CMS Survey attached)
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The Heritage

06/22/2010 letter from Nursing Home Licensure and Certification Section to

85 Liberty Commons Nursing and Rehabilitation Center of Halifax County (with
06/10/2010 CMS Survey attached)
The Heritage | 11/19/2010 letter from CMS to Springwood Care Center of Forsyth (with
86 11/17/2010 letter from Nursing Home Licensure and Certification Section and
11/05/2010 CMS Survey attached)
The Heritage | Excerpt from 11/29/2010 CMS Survey, Springwood Care Center of Forsyth
86a
The Heritage | Medicare.gov Nursing Home Profile, Liberty Commons Nursing and
87a Rehabilitation Center of Halifax County
The Heritage | Nursing Home Data Compendium 2010
88
The Heritage | 01/14/2011 letter from Nursing Home Licensure and Certification Section to
90 Britthaven of Charlotte (with 12/23/2010 CMS Survey attached)

The Heritage

03/10/2011 letter from Nursing Home Licensure and Certification Section to

91 Britthaven of New Bern (with 03/15/2011 letter from CMS and 02/25/2011
CMS Survey attached)
The Heritage | 12/22/2011 letter from Nursing Home Licensure and Certification Section to
92 Piney Grove Nursing and Rehabilitation Center (with 12/23/2011 letter from
Nursing Home Licensure and Certification Section, 02/29/2012 letter from
CMS and 12/14/2011 CMS Survey attached)
The Heritage | Charts re: Liberty deficiencies and penalties
93
The Heritage | Chart re: Britthaven deficiencies
97
The Heritage | Excerpts from Transcript of Deposition of Robert Evans
101

Hillerest’s Exhibits

502 | Floorplan of Hillcrest’s proposed facility

503 | Floorplan of Hillcrest’s proposed facility

505 | 3D View of Hillcrest’s proposed facility
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506 | Chart of FY2010 Data from License Renewal Applications
507 | Photographs from the Hillcrest Application
511 | 12/14/2011 CMS Survey, Piney Grove Nursing and Rehabilitation Center
512 12/23/2010 CMS Survey, Britthaven of Charlotte
514 | The Carriage Club of Charlotte 2011 license (with 2011 Renewal Application attached)
515 | The Carriage Club of Charlotte 2012 license (with 2012 Renewal Application attached)
516 | Comparative Analysis (as compared to Hillcrest)
517 | 07/15/2011 E-mails between Max Mason and Dannie Kennedy
518 | N.C. Medical Board Licensee Information for Dr. Aarti Dixit
519 | Photographs of Hillside resident rooms
Britthaven’s Exhibits
609 | Required State Agency Findings, 2010 Catawba County Nursing Home Review
610 | Required State Agency Findings, 2010 Richmond County Nursing Home Review
611 | Required State Agency Findings, 2008 New Hanover County Dialysis Review
612 | Required State Agency Findings, 2011 Cabarrus County Dialysis Review
622 | Hillcrest 2012 license (with 2012 Renewal Application attached)
627 | N.C. Division of Aging and Adult Services, Continuing Care Retirement Communities
628 | Hillcrest Resident Charges Chart
629 | Hillcrest Durham - Payor Mix Chart
631 | 08/02/2011 E-mails between Doug Whitman, Mathew Bork and Hunter Diefes
632 | Principle Long Term Care, Inc. Summary of Patient Days Chart (July 2010 - Jan. 2012)
633 | Principle Long Term Care, Inc. Summary of Patient Days Chart (Feb. 2010 - Aug. 2011)

20





image31.png
634 | 07/27/2010 CMS Survey, Britthaven of Chapel Hill

636 | 04/30/2010 CMS Survey, Britthaven of Guilford

639 | 06/10/2010 CMS Survey, Britthaven of Charlotte

642 | Brookdale Senior Living, Company Update

643 | 03/16/2010 letter from Oklahoma State Department of Health to Bradford Village

644 | 02/26/2010 CMS Survey, Bradford Village

645 | 05/03/2011 letter from Oklahoma State Department of Health to Bradford Village

646 | 04/21/2011 CMS Survey, Bradford Village

647 | Brookdale Senior Living locations (website printout)

648 | 07/16/2011 E-mails between Martha McMillan, Max Mason and Beverly Johnson

652 | Substandard Quality of Care Deficiencies in Britthaven Chart

BellaRose’s Exhibits

705 | Comparison of The Heritage and BellaRose Chart

707 | Photographs of Hillside Nursing & Rehab

708 | Photographs of Hillside Nursing & Rehab resident rooms

709 | Excerpt from Transcript of Deposition of Todd Kaestner

710 | Excerpt from Transcript of Deposition of Daniel Carter

Agency’s Exhibits

800 | Required State Agency Findings, 1996 Carteret County Nursing Home Review

801 | Required State Agency Findings, 1997 Lenoir County Nursing Home Review

802 | Required State Agency Findings, 1998 Nash County Nursing Home Review
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803 | Required State Agency Findings, 2001 Wayne County Nursing Home Review

804 | Required State Agency Findings, 2003 Union County Nursing Home Review

805 | Required State Agency Findings, 2006 Brunswick County Nursing Home Review

806 | Required State Agency Findings, 2006 Cumberland County Nursing Home Review

807 | Required State Agency Findings, 2006 Union County Nursing Home Review

808 | Required State Agency Findings, 2007 Mecklenburg County Nursing Home Review

809 | Required State Agency Findings, 2008 Union County Nursing Home Review

810 | Required State Agency Findings, 2010 Johnston County Nursing Home Review

811 Recommended Decision in 08 DHR 3676 & 08 DHR 3680

814 | Final Agency Decision in 10 DHR 3788

819 | 2012 License Renewal Applications Chart

820 | 10/20/2005 Memo from CMS to State Survey Agency Directors

821 Public records for Arati Dixit

822 | White Pages website print out for Aarti Dixit

823 1997 State Medical Facilities Plan

824 | 2008 State Medical Facilities Plan

FINDINGS OF FACT

1. All the parties are properly before the Office of Administrative Hearings (“OAH”™),
and the OAH has jurisdiction over the parties and the subject matter. All the parties have been
correctly designated and there is no question as to misjoinder or nonjoinder of parties.

2. The Liberty entities are North Carolina limited liability companies. Affiliates of
Liberty own and operate 19 nursing homes throughout North Carolina.

-

3. The Agency is the North Carolina state agency charged with implementing North
Carolina’s CON law, codified at N.C. Gen. Stat. § 131E-175 et seq.
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4. The Britthaven entities are a North Carolina corporation and a North Carolina
limited liability company. Affiliates of Britthaven own and operate 43 nursing homes throughout
North Carolina.

S. The 2011 North Carolina State Medical Facilities Plan (the “2011 SMFP”)
identified a need for 240 additional nursing home beds in Wake County. Sixteen (16) certificate
of need (“CON”) applications were filed with the Agency, proposing a total of 1,570 nursing home
beds in Wake County. However, based upon the county need determination in the 2011 SMFP,
the limit on the number of nursing home beds that could be approved by the Agency was 240.

6. The Agency issued its decisions on the applications on January 27, 2012 and issued
its Required State Agency Findings on February 3,2012. The Agency approved: (a) an application
filed by Britthaven to develop a 120-bed nursing facility (the “Britthaven Application™); (b) an
application filed by Respondent-Intervenors EN.W., LLC and BellaRose Nursing Rehab Center
Inc. (collectively, “BellaRose™) to develop a 100-bed nursing facility in Wake County (the
“BellaRose Application™); and (c) an application from Universal Properties/North Raleigh, LLC
and Universal Health Care/North Raleigh, Inc. (collectively “Universal”) to add 20 licensed
nursing care beds to Universal’s existing nursing facility in Wake County.

7. Liberty filed a Petition for Contested Case Hearing pursuant to N.C. Gen. Stat. §
131E-188(a), N.C. Gen. Stat. § 150B-23(a) and 26 N.C. Admin. 3.0103(a) (the “Liberty Case”) to
contest the Agency’s: (a) denial of an application filed by Liberty to develop a new 130-bed
nursing facility with 120 new nursing facility beds and 10 nursing facility beds to be relocated
from Liberty’s existing Wake County facility, Capital Nursing (the “Liberty Application”); and
(b) approval of the Britthaven Application.

8. The Heritage filed a Petition for Contested Case Hearing pursuant to N.C. Gen.
Stat. § 131E-188(a), N.C. Gen. Stat. § 150B-23(a) and 26 N.C. Admin. Code 3.0103(a) (the
“Heritage Case™) to contest the Agency’s (a) denial of an application filed by The Heritage to
develop a new 90-bed nursing facility (“The Heritage Application”); (b) approval of the Britthaven
Application; and (c) approval of the BellaRose Application.

9. Hillcrest Convalescent Center, Inc. (“Hillcrest™) filed a Petition for Contested Case
Hearing pursuant to N.C. Gen. Stat. § 131E-188(a), N.C. Gen. Stat. § 150B-23(a) and 26 N.C.
Admin. Code 3.0103(a) (the “Hillcrest Case”) to contest the Agency’s (a) denial of an application
filed by Hillerest to develop a new 120-bed nursing facility (the “Hillcrest Application™); (b)
approval of the Britthaven Application; and (c) approval of the BellaRose Application.

10.  As the prevailing applicants, Britthaven and BellaRose intervened in the Liberty
Case, the Heritage Case, and the Hillcrest Case (the “Contested Cases™).

11. A contested case hearing was held in this matter on October 1-5, 8-12, 15-17 and
19, 2012, November 27-30, 2012, December 3-7, 10-14, and 17-18, 2012, January 7-11, 2013 and
March 15, 2013 before Augustus B. Elkins II, Administrative Law Judge (“ALJ”).
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12.  OnJune 20, 2013, the Undersigned ALJ issued a Final Decision that: (a) upheld the
Agency’s approval of the BellaRose Application; (b) upheld the Agency’s denials of the Heritage
Application and the Hillcrest Application; (¢) reversed the Agency’s decision to deny the Liberty
Application; (d) reversed the Agency’s decision to approve the Britthaven Application; and ()
awarded a Certificate of Need to Liberty.

13.  In the Final Decision, the Undersigned concluded that Criterion 20 requires the
Agency to conduct an examination of the quality of care record of an applicant’s facilities
statewide, not merely the county in which the proposed beds are to be located.

14.  In addition, the Undersigned concluded that the appropriate look back period for
assessing an applicant’s conformity with Criterion 20 is eighteen (18) months prior to the
submission of the applicant’s CON application through the date that the Agency’s decision is
issued.

15. The Agency, Britthaven, and The Heritage appealed the Final Decision to the North
Carolina Court of Appeals. Neither Hillcrest nor BellaRose appealed the Final Decision.

16.  On April 7, 2015, the North Carolina Court of Appeals vacated the Final Decision
and remanded to the Office of Administrative Hearings for further proceedings consistent with the
opinion issued by the Court of Appeals in case number COA13-1126.

17.  With respect to The Heritage, the Court of Appeals reversed the original final
decision, concluding that the Agency’s method of assessing conformity with Criterion 13(c) was
reasonable, based on facts and inferences within the specialized knowledge of the Agency, and
therefore entitled to deference. Accordingly, The Heritage’s application is nonconforming to
Criterion 13(c), cannot be approved, and is not the subject of this Final Decision on Remand.

18.  The Court of Appeals affirmed the Undersigned’s conclusions in the Final Decision
that: (a) Criterion 20 requires the Agency to conduct an examination of the quality of care record
of an applicant’s facilities statewide, not merely the facilities in the county in which the proposed
beds are to be located, and as a result, the Agency erred in its application of a limited geographic
scope; and (b) the appropriate look back period for assessing an applicant’s conformity with
Criterion 20 is eighteen (18) months prior to the submission of the applicant’s CON application
through the date that the Agency’s decision is issued, and as a result, the Agency erred in limiting
the review period to only eighteen (18) months preceding the issuance of the decision.

19.  The Court of Appeals remanded the case to the Office of Administrative Hearings
in order for the Undersigned to set forth the “appropriate standard for assessing [ ] conformity
[with Criterion 20],” and make a substantive determination as to whether Liberty and Britthaven
each conformed with Criterion 20 under that standard based on their respective quality of care
records in the past applying the principles of a statewide scope and the proper look back period.
See Court of Appeals Decision, pp. 47, 49, 52. Specifically, the Court of Appeals directed the
Undersigned on remand to “make findings of fact and conclusions of law to support [the
Undersigned’s] ultimate determination as to whether Liberty and Britthaven adequately
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demonstrated that they conformed to Criterion 20 by providing quality care in the past.” See Court
of Appeals Decision, p. 53.

20.  The General Assembly has found that to promote the general welfare and health of
its citizens, CON applicants for new health services must be evaluated as to quality of care. (N.C.
Gen. Stat. §131E-175). Criterion 20 requires that “[a]n applicant already involved in the provision
of health services shall provide evidence that quality care has been provided in the past.” (N.C.
Gen. Stat. § 131E-183).

21. Upon instructions from the Court of Appeals that the ALJ articulate the standard
for determining conformity with Criterion 20 on remand, the Undersigned determined in a March
3, 2016 Notice of Standards on Remand that:

[T]he following factors will be used in examining the quality of care provided in the past
by Britthaven and Liberty in determining conformity to Criterion 20.

Quality of Care: Three components. No single indicator represents the overall quality of
care in the past and review within the applicable time period and geographic area shall
examine the evidence as it relates to the following.

1. Structure - Health providers and their facilities capacity to provide quality care
including the following.
a. Oversight and involvement of central management staff to various facilities
b. Level, mix, education and training of staff at various facilities - patient to staff
ratios, numbers and types of personnel on various shifts
c. Safety and appropriateness of the internal and external facility/environment
for population served
d. Health and other inspections
Availability and use of updated health technology
f. Risk management and assessment structures including programs actively
looking for problems and solutions

o

2. Process measures - Assess services provided or administered.

a. Quality of Plans of Care - what is being done, who is involved,
administration of medications and use of technical expertise

b. Use of restraints

& Neglect, abuse, exploitation instances and actions to address

d. Deficiencies - scope and severity - current status of deficiency, correction.
Deficiency citations

< Penalties - dollar amounts, number of fines. - penalties other than fines

3. Outcome of care -Health status and conditions attributed to care provided. Desired
states one would like to achieve for the resident not influenced by genetic,
environment or other factors not related to care.

a. Subjective - documented or published satisfaction with one’s treatment and
care, morale. Reputation for providing quality care in all areas or a specific
area
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b. Objective - documentation related to changes in functional and mental
status of residents while in care of facility. Specialization in treating

22.  This standard on remand developed by the Undersigned and applied to Britthaven
and Liberty in this Final Decision on Remand is expressly limited to the facts of this particular
case and is not intended to be applicable or binding on any future review of a nursing home CON
application by the Agency.

28], As stated in the March 3, 2016 Notice of Standards on Remand, it remains the
Undersigned’s belief that development of rules by the North Carolina Department of Health and
Human Services, with proper public hearing and comment, is the best course for future nursing
home quality of care reviews and assessments and could best take into account, among other
matters, statewide information sought and obtained from the Nursing Home Licensure and
Certification Section which has not been sought in prior nursing home reviews.

24.  In evaluating Liberty’s structure, the Undersigned has considered Liberty’s
structure in terms of its capacity to provide quality care. Amy Fann, Vice President of Clinical
Services for Liberty, testified that she works with a team of clinical consultants and goes into the
Liberty facilities to conduct audits, and provide clinical and regulatory consultation. Ms. Fann
personally oversees quality at 19 Liberty facilities across the state, and she is notified if there is an
incident involving patient care at one of those facilities. In the event of such an incident, Ms. Fann
and her team investigate the event and implement a corrective action plan.

25.  Regardless of whether a survey is an annual survey or a complaint survey, Ms. Fann
is personally involved in consultation with the Liberty facility being surveyed, including the nurse
consultants, administrators, and director of nursing. If a survey results in a deficiency tag, Ms.
Fann is personally involved in helping the facility develop a plan of correction. Based on Ms.
Fann’s role with Liberty and her involvement in addressing and monitoring quality issues at all
Liberty facilities, Liberty presented evidence that it has a structure in place to provide quality care,
particularly given the oversight and involvement of central management to all facilities.

26. Liberty implements staff training programs to provide ongoing safety and quality
care. Liberty partners with Silverchair Learning Systems, which is an employee training program
for senior living communities, to ensure that Liberty’s staff members are continually and
consistently trained on the provision of quality care. Moreover, Liberty conducts in-service
training of its employees in addition to providing staff training programs. The fact that Liberty
uses various programs in its facilities to enhance patient safety and to provide consistent quality
care evidences that the Liberty facilities have a structure in place for the safety and appropriateness
of its facility or environment for its patient population. In addition, Liberty maintains a Long Term
Care Quality Assurance Program in each of its facilities to monitor and evaluate resident care.

27 Liberty’s 19 facilities use updated health technology to monitor the quality of the
care and services that Liberty provides to its patients. Amy Fann, Vice President of Clinical
Services for Liberty, testified that Liberty maintains an electronic health record system, which it
uses along with internal metrics to monitor and track incidence prevalence rates. In addition, Ms.
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Fann evaluates external benchmarking data from Trend Tracker and quality measures published
by CMS to monitor the quality of services provided to Liberty’s patients.

28. In evaluating Liberty’s process measures, the Undersigned has assessed services
provided or administered by Liberty which includes quality of plans of care, including
administration of medications and use of technical expertise; use of restraints; instances of neglect,
abuse, or exploitation and actions to address each; deficiency citations, and penalties.

29; On Table 6 of the Liberty Application, Liberty identified seventeen existing
Liberty-affiliated nursing homes in North Carolina. Joint Ex. 6. Several months prior to
submitting its application in this case, Liberty acquired two additional nursing homes in Forsyth
County that were inadvertently excluded from Table 6 of the Liberty Application. However, these
facilities did not experience any quality-related events after Liberty’s acquisition of the facilities.
Liberty also inadvertently failed to identify its Johnston County facility on Table 6. However, this
facility also did not experience any quality-related events during the eighteen-month period prior
to the application date. Despite inadvertently failing to include the two Forsyth County facilities
and the Johnston County facility on Table 6, Liberty did identify these three facilities in the Liberty
Application as facilities owned, operated or managed by the Liberty entities.

30.  InTable 6, Liberty identified three events of substandard quality of care, one denial
of payment, and four fines. Joint Ex. 6. Liberty also completed Question 6(b) and provided the
circumstances of each of these events. Liberty was also forthcoming about these events throughout
the hearing through the testimony of its witnesses. Ms. Fann testified that she was able to provide
the explanations given in the Liberty Application for each instance of substandard quality of care
based on her own personal knowledge because she was involved in each of the surveys.

31. The first event of substandard quality of care occurred at Liberty’s Capital Nursing
facility in Wake County. An outside laboratory sent Capital Nursing a lab result containing the
incorrect resident’s name. A Capital Nursing employee caught the error, struck through the
incorrect resident name, and handwrote the correct resident name. However, after a shift change,
a different Capital Nursing employee used the incorrect resident name when discussing the lab
result with a physician. As a result, the physician ordered a one-time dose of Dilantin to be given
to the incorrect resident but this resident was already on a prescription for Dilantin. Nevertheless,
the resident to whom the laboratory result actually belonged did not receive a dose of Dilantin, and
therefore the error affected two residents. The error did not result in any actual harm to either
resident.

32. At an annual survey, the above isolated error was identified and assigned three
different 1J level F-tags. Capital Nursing submitted a plan of correction which was accepted by
the Licensure Section, paid the associated fine, and Capital Nursing was placed back in
compliance. No similar type of error reoccurred at Capital Nursing or any other Liberty facility.

33.  The Liberty Application stated that the survey finding associated with the error had
been appealed and that Liberty was awaiting an Informal Dispute Resolution, yet this was an
inadvertent misstatement, since an Informal Dispute Resolution had been issued by the time the
application was filed. In making this misstatement, Liberty did not intend to mislead the CON
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Section as to the status of the appeal. Despite the 1J event referenced above, the Nursing Home
Compare data contained in the Agency File showed that Liberty’s Capital Nursing facility ranked
highest of all applicants on quality measures. It received the highest rating of five out of five stars
across nineteen different quality measures, despite the occurrence of this event that resulted in an
1J during the same period of time.

34. The second event occurred at Liberty’s Rowan County facility and involved two
separate patients. The first involved a resident who developed a bruise. Liberty contacted the
physician about the bruise, but the physician took no action. When the resident developed another
bruise a few days later, the facility’s director of nursing contacted the physician in order to request
that labs be completed. At that time, it was identified that the patient had elevated blood levels.
To correct this problem and address the issue in the future, Liberty subsequently negotiated a
contract with a different physician group that put in place a comprehensive standing order protocol
for dealing with this type of issue.

35.  The second involved a patient who had an order for a lab to be drawn on a specific
date. The facility’s nurse did not complete the form and the lab was not drawn. The missing lab
was subsequently identified and Liberty immediately audited every single lab at the facility
without identifying any other concerns. Liberty’s Rowan County facility submitted a plan of
correction which was accepted by the Licensure Section, paid the associated fine, and the facility
was placed back in compliance. No similar type of error reoccurred at this or any other Liberty
facility.

36. The third event occurred at Liberty’s Mary Gran facility in Sampson County. A
resident at the facility was identified as missing and facility staff immediately implemented
policies and procedures for locating her. The resident was located within 45 minutes of her last
being seen and was found outside. A plan of correction and investigation was implemented within
minutes of her return. The resident did not encounter any harm as a result of her elopement and
no similar type of errors or issues reoccurred at this or any other Liberty facility. Although the
facility received an 1J citation, Liberty paid the associated fines and the facility was brought back
into compliance.

37.  The fourth event occurred at Liberty Commons Nursing and Rehabilitation Center
(“Liberty Commons™) in Johnston County. On July 30, 2011, a resident fell, sustained a head
injury, and was immediately sent to the emergency room for evaluation. The resident, who was
not hospitalized, returned to Liberty Commons from the emergency room in an extremely sedated
state as a result of narcotics she had received while in the emergency room. In the forty-eight
hours immediately following the resident’s return to Liberty Commons, the nurses who were
responsible for caring for this resident documented over eleven assessments of her status during
that time. These nurses reported that the resident was alert and verbal, but very groggy. The
nurses, in their professional judgment, did not alert the Liberty Commons physician of the
resident’s grogginess during this forty-eight hour period because the patient had arrived in the
same groggy state from the emergency room after having been evaluated by a physician, and they
attributed the resident’s grogginess to the pain mediation she had received. On August 1, 2011,
the resident began experiencing respiratory distress and was sent back to the emergency room for
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evaluation for unresponsiveness. The resident was thereafter admitted to the hospital for altered
mental status. The resident died in the hospital on August 6, 2011.

38. The state surveyor, who completed the survey on September 30, 2011, disagreed
with the nurses’ assessment and felt that the grogginess should have been reported to the Liberty
Commons physician. Liberty received an 1J citation for the assessment of the resident during the
forty-eight hour period between when the resident returned from the emergency room on July 30
and was sent back to the emergency room on August 1. The IJ citation was unrelated to the
resident’s initial fall and nothing in the state survey clinically tied the 1J-related event at Liberty
Commons to the resident’s death. The survey itself described this incident as an isolated event.
Ms. Fann clarified that the survey deficiency for the Johnston County facility was based on the
staff’s assessment of the resident’s condition fall, not on the patient’s fall itself or any subsequent
need for the patient to visit the hospital emergency room. Liberty Commons paid the associated
fine and developed and submitted a plan of correction.

a9, The Liberty Application identified the “State and Federal Fines” requested in the
application form. Joint Ex. 6. According to the Liberty Application, the following facilities had
state or federal fines in the eighteen months preceding the submission of the application:
Mary Gran Nursing Center: $72,930
Liberty Commons Nursing and Rehab of Rowan County: $142,707
Three Rivers Health and Rehab Center: $8,000
Liberty Commons Nursing and Rehab of Wake County: $30,000

40. In addition, after the Liberty Application was filed, but before the Agency rendered
its decision, Liberty incurred the following fine: Liberty Commons Nursing and Rehabilitation
Johnston County: over $222,000.

41.  Unlike Britthaven, Liberty disclosed to the Agency in its application the total
amount of the fines imposed.

42. Ms. Fann testified regarding the reason for the fine at the Mary Gran facility was
based on the agency’s view that the noncompliance was ongoing, and the agency would not
consider the event as past non-compliance. As a result, the incident was considered to last from
the time the resident was able to exit the facility until the date that survey was conducted and the
plan of correction was accepted. Ms. Fann also testified regarding the reason for the fine for the
Liberty Commons of Rowan County facility, explaining that the survey agency would not consider
this incident as one of past-noncompliance. Instead, the agency viewed the incident as an ongoing
issue, from the date of the resident’s first bruise until the survey was conducted and the plan of
correction was accepted. The fine was assessed on a per day basis, and given the agency’s
interpretation of the incident as an ongoing issue, the fine was significantly higher than Liberty
believed was appropriate. The fine for the Three Rivers facility was not based on any event
constituting substandard quality of care. However, Liberty determined that based on the
information requested in the application form, this information should be disclosed.

43. The incidents at Liberty’s four facilities (Capital Nursing, Rowan County, Mary
Gran and Liberty Commons) constituting immediate jeopardies each resulted from a single
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incident rather than a pattern of incidents. No similar type of incident recurred at either the four
facilities themselves or any of Liberty’s other facilities. The testimony of experts for The Heritage,
Hillerest, and Britthaven that Liberty should be found nonconforming under Criterion 20 for a
single 1I in its Wake County facility (zero tolerance) is incongruent with the proper standard for
applying Criterion 20 on a statewide basis as affirmed by the North Carolina Court of Appeals.

44.  Kathy Platt, who was admitted as an expert in health care planning and submission
of CON applications, and who testified on behalf of Liberty, testified that upon reviewing the
quality information that Liberty provided in Part II, Sections 6(a) and 6(b) of the Liberty
Application, Ms. Platt did not see a pattern of substandard quality of care in any Liberty facility.
No Liberty facility statewide had more than one event. The Liberty facilities statewide did not
have an issue of the same problem being repeated within its facilities. The Liberty facilities
statewide did not have an issue of the same problem occurring across its facilities. There was no
permanent patient harm nor deaths caused by any of the isolated events reported in the Liberty
Application for all of Liberty’s facilities in North Carolina. Based on the aforementioned factors,
Liberty does not have any type of pattern of poor quality of care.

45. On the last day of trial, Martha Frisone, Assistant Chief of the Agency’s CON
Section, testified:

Q Taking into account...17 facilities, a large amount of patient day[s
of] care [ ] over that five month review period as well as the 18 months prior to
application, do you believe that Liberty in these circumstances has provided
evidence of quality care?

A If I'm going to look statewide and look at all of [Liberty’s] facilities-
-I mean I’ve not done it this way before, but I think the same answer, that yes, I
think there is evidence of quality of care.

(Frisone, T. Vol. 35, pp. 8412-13).

46. Based on: (1) the isolated nature of the error in administration of medication to a
single patient, (2) the lack of any pattern or repeated incidents involving neglect or abuse of
patients either within any of Liberty’s facilities or across Liberty’s facilities state-wide, (3) the
level of the deficiency citations imposed, and (4) the basis for calculating penalties and fines
imposed based on the substandard quality of care events, Liberty demonstrated past quality of care
in terms of its process measures and the services provided to patients.

47. In evaluating Liberty’s outcomes of care, the Undersigned has considered the health
status and conditions attributed to the care provided, including the desired states the applicant
would like to achieve for the resident not influenced by genetic, environment, or other factors not
related to care. The Liberty Application contains documentation of the subjective satisfaction
family members of residents at Liberty facilities have experienced with the care and attention
Liberty has provided to their loved ones. Joint Ex. 6. Specifically, Exhibit 25 to the Liberty
Application contains letters of support from eleven individuals who expressed their satisfaction
and urged the Agency to approve the Liberty Application. Letters from residents’ family members
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state that great care is given to residents and that Liberty brings a wealth of knowledge and
experience in operating nursing facilities.

48.  The CMS Nursing Home Compare data included in the Agency File reflects
information on Quality Measures which comes from “data that the nursing homes regularly report
on all residents. It includes aspects of residents’ health, physical functioning, mental status and
general well being.” The Nursing Home Compare data included in the Agency File indicates that
the Capital Nursing and Rehabilitation Center, which is a Liberty facility in Raleigh, received five
out of five stars on Quality Measures. Joint Ex. 1. The facility proposed in the Liberty Application
is also proposed to be located in Raleigh.

49.  Liberty did not have a single facility throughout North Carolina that was designated
as a Special Focus Facility during the relevant look-back period, meaning that no Liberty facility
had: (a) more problems than other nursing homes; (b) more serious problems than most other
nursing homes (including harm or injury experienced by residents); and (c) a pattern of serious
problems that has persisted over a long period of time (as measured over the three years before the
date the facility was first designated as a special focus facility). Joint Ex. 19.

50.  Based on the subjective documentation of satisfaction with care that Liberty
presented with its application, and the objective evidence demonstrating that Liberty did not have
a pattern of substandard quality of care within or across any of its facilities during the relevant
look-back period, Liberty demonstrated past quality of care in terms of its outcomes of care.

51. At the time it submitted its application, Britthaven owned, operated, or managed
forty-three nursing homes in North Carolina. Britthaven was the largest provider in the State, with
more than ten percent of all facilities in the State and several times more facilities than any other
applicant in the review.

52. At the time of the Review, Britthaven had a Vice President of Nursing Services
who oversaw a team of seven nursing consultants tasked with ensuring each facility’s compliance
with state and federal regulations as well as Britthaven policies and procedures. These nursing
consultants work five to six days per week, including nights and weekends. They also conduct
regular reviews of facilities” policies, procedures, and care protocols, observe nursing staff as they
deliver care, conduct medication administration audits, interview residents, examine
environmental issues, and look for safety issues to ensure quality care is provided in each facility.

53.  Britthaven had written policies and procedures for all of its departments as well as
a quality improvement manual. At the time of the Review, all forty-three Britthaven facilities had
the same policies and procedures for quality protocols. Britthaven’s quality improvement program
is an essential part of the care delivered to its residents and designates action teams responsible for
a number of areas of facility operations and resident experience, including things like quality of
life, resident and family satisfaction, sound care, dietary services, resident care plans, advanced
directives, resident positioning, psychoactive medications, event or incident monitoring, physical
restraints, laboratory monitoring, quality indicators, and wandering residents. The program
consists of specific tools and procedures for the action teams that facilitate cooperation and
collaboration with facility administration and staff.
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54.  Britthaven uses numerous consultants who specialize in operations, administrative
services, human resources, accounting, nursing services, medical records, activities, census
management, dietary services, marketing and other areas. At the time of the Review, twenty-six
of these consultants had been with Britthaven for ten or more years.

55.  Britthaven’s regular in-service training programs for management staff as well as
staff at all levels and disciplines are carried out by corporate training staff and on-site staff
development coordinators. Joint Ex. 3. All Britthaven staff members are trained during an
orientation process and must complete a skills checklist demonstrating competency before they
can provide direct care to residents. Staff also have annual mandatory trainings and must complete
a skills checklist each year. Staff members’ competency is assessed through regular audits, and
spot training occurs if facility consultants observe a specific need. Staff is also trained regularly
as part of Britthaven’s quality assurance program. Britthaven’s Alzheimer’s Care Management
Program staff are specially trained to understand aging, dementia, and behavior management
techniques, to maximize residents’ independence, and to implement care plans designed to each
individual resident’s needs.

56.  Limited evidence was available to the Undersigned regarding Britthaven’s
historical staffing ratios. Nursing Home Compare data for a single Britthaven facility, Tower
Nursing in Wake County, was included in the Agency File. Joint Ex. 1. The data shows that
Tower Nursing received a staffing rating of three out of five stars. Tower Nursing’s total number
of licensed nursing hours per patient day and its licensed practical nurse (LPN) hours per patient
day were better than state and national averages, and its registered nurse (RN) hours per patient
day were equal to the state average. However, its certified nursing assistant (CNA) hours per
patient day were slightly below state and national averages. Joint Ex. 1.

57.  Britthaven has implemented “culture change” as promoted by The National
Citizens Coalition for Nursing Home Reform to develop innovative facilities that ensure the
provision of quality care. Environmental enhancements incorporated into Britthaven facilities
include more private rooms, private bathrooms and showers in each room, “neighborhood”
configuration of rooms, discrete nursing stations, smaller and more welcoming community spaces
(including solariums) for families to gather for one-on-one engagement, cafes, game rooms,
salons, chapels, dedicated rooms for nail care, spa rooms with therapeutic tubs, spacious rehab
gyms, homelike furnishings, and incorporation of natural elements, including porches and
courtyards. Joint Ex. 3.

58.  Britthaven’s designs incorporate environmental enhancements to foster biological
and social diversities, helping to stave off boredom, helplessness, and loneliness that can result
from extended nursing facility stays. Examples of such enhancements include the presence of
children, pets, and gardening areas at facilities. Joint Ex. 3. Britthaven also utilizes a wander
management system to ensure maximal building security and to prevent elopement. Joint Ex. 3.

59.  Britthaven has implemented an electronic medical records system called

PointClickCare to help improve quality of care. The system automatically alerts administrators
and Directors of Nursing when certain incidents occur to ensure proper follow-up, physician
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notifications, and interventions are implemented. The system’s functions include MDS assessment
automation, care plan production, customized interdisciplinary assessments, computerized
physician orders, medication administration records, and pharmacy care integration. Among other
things, the system automatically identifies changes in patients’ health status and prompts staff to
respond. Joint Ex. 3.

60.  The PointClickCare EMR system includes a full medication management,
monitoring, and administration function that allows a user to report on medications used, manage
medication and other orders, and create standing orders on admission. This record can be securely
accessed by and integrated with the facility’s pharmacy provider for real-time accuracy and
dependability. The system also allows the facilities to reorder medications at the touch of a button
and provides facilities with alerts and reminders for things like missed doses, missed signatures,
and PRNs. Joint Ex. 3.

61. It is Britthaven’s policy that all medication is provided under the supervision of a
pharmacist to ensure accurate acquisition, receipt, and administration of all drugs and biologics
for its residents. Britthaven has specific medication policies and procedures that address delivery
of intravenous therapy and aerosolized medication for respiratory care. Joint Ex. 3. In addition,
all Britthaven facilities have a pharmacy review committee. This committee ensures that residents
receive medications as ordered by the attending physician, ensures that all medications are stored
properly as dictated by pharmacy standards, and ensures that licensed staff are properly trained in
the administration of medications and observations of the side effects of those medications. The
committee reviews each resident’s medications and the number of psychotropic medications being
used in the facility. Britthaven conducts pharmaceutical care assessments monthly for each
resident to ensure safe and effective drug therapy.

62.  Britthaven facilities have chemical restraints committees that assess and monitor
all residents using any psychotropic medication to ensure that the resident has a clear documented
need for the medication and is actually benefiting from it. The committee reviews each resident’s
diagnoses, behavior, cognitive status, dosage, and documented need, and then makes
recommendations to the attending physician regarding dosage reductions or possible changes in
medication in an effort to ensure the resident’s comfort and well-being while ensuring that the
resident receives the lowest possible dosage of medication. Joint Ex. 3.

63.  Britthaven’s application detailed its use of a physical restraints committee to assess
residents using physical restraints to ensure that restraints are only used when necessary for the
safety or well-being of the residents and not for the convenience of the staff. The committee
reviews the following areas: (1) decrease in appetite, (2) the development of pressure sores, (3)
decrease in social activity, (4) falls during the period, (5) decrease in ADL functioning, and (6)
whether the restraint being used is the least restrictive. The committee then consults with each
patient’s attending physician regarding the committee’s findings so that the physician can decide
whether to order any recommended changes in the resident’s physical restraint usage. Joint Ex. 3.

64.  Britthaven has restraint policies tailored to special care services. For example, the

rehabilitation program includes a restraint reduction program. Likewise, it is the policy of
Britthaven’s Alzheimer’s units to minimize physical and pharmacological restraints through the
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provision of a safe and secure environment as endorsed by the national Alzheimer’s Association
in its Guidelines for Treating Alzheimer’s Disease and Related Dementia in Assisted Living
Facilities and Nursing Facilities. Joint Ex. 3.

65. On or around August 15, 2011, in accordance with the review schedule set forth in
the 2011 SMFP, sixteen applications were filed to develop part of the 240 nursing facility beds
allocated in the 2011 SMFP. Joint Ex. 1. The Agency’s application form requires an applicant
disclose its history of providing quality care during the eighteen (18) months immediately
preceding the submittal of the application which in this matter would be approximately February
15, 2010.

66. Although Britthaven identified some 46 facilities in Table 6 of the Britthaven
Application, it did not disclose that any of those facilities had experienced incidents of substandard
quality of care. Joint Ex. 3. The evidence at the hearing revealed that, in fact, Britthaven facilities
had experienced events constituting substandard quality of care during the eighteen months prior
to the application date. (E.g., Joint Exs. 225, 226, 227, 229, 230, 232b, 234, 236, 240, 242, 243,
245).

67. Some nine Britthaven facilities were cited, during the lookback period, for
substandard quality of care deficiencies. Britthaven Ex. 652; Heritage Ex. 97. These nine facilities
represent 20.9% of Britthaven’s 43 facilities.

68. In a July 27, 2010 survey, Britthaven of Chapel Hill facility received an IJ citation
because the facility failed to ensure residents were free from abuse in that fourteen Alzheimer’s
residents in the facility received narcotics they were not prescribed. Six residents tested positive
for morphine and required hospitalization and another resident ultimately died as a consequence
of morphine toxicity. Joint Ex. 227. On August 10, 2010, Ms. Speroff specifically advised
Britthaven of Chapel Hill that as a result of the surveys dated February 18, 2010, June 15 to June
17, 2010, June 29 to July 1, 2010, and July 27, 2010, the Licensure and Certification Section
concluded that the most serious deficiency was one that comprised a pattern that constituted
immediate jeopardy to resident health or safety. Joint Ex. 74.

69. Britthaven of Chapel Hill, was cited as a result of a survey that was conducted
during the appropriate lookback period. However, the incident that led to the citation occurred
outside the lookback period. Britthaven Ex. 652; Joint Ex. 226. Ms. Frisone testified that the
application form, which she drafted, asks for the date of the incident at the facility that constituted
substandard quality of care because this is the date that the Agency uses to determine whether an
incident and the resulting deficiency falls within or outside the 18-month lookback period.
Viewing incidents as the measure, eight Britthaven facilities, or 18.6%, had incidents of
substandard quality of care during the appropriate lookback period.

70.  From July 2009 through January 2012, Britthaven of Chapel Hill was designated a
“Special Focus Facility,” which means that it had: (a) more problems than other nursing homes;
(b) more serious problems than most other nursing homes; and (c) a pattern of serious problems
that has persisted over a long period of time. Joint Ex. 19. The events referenced in the July 27,
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2010 survey of this facility (Joint Ex. 227) occurred after Britthaven of Chapel Hill had already
been designated as a special focus facility.

71. Evidence was presented to show that Britthaven of Chapel Hill was designated as
a Special Focus Facility sometime around June 2009. Joint Ex. 19. Thus, the events that gave rise
to the Special Focus Facility designation occurred before the submittal of the applications and
outside the appropriate lookback period.

72.  The Britthaven of Chapel Hill facility “graduated” from the Special Focus Facility
Initiative during the appropriate lookback period. A facility must sustain “significant
improvement” through two standard surveys before it can “graduate” (see Joint Ex. 19), which
Ms. Speroff testified is very difficult to achieve.

73.  In a September 2, 2010 survey, Britthaven’s Chowan River Nursing & Rehab
facility (formerly known as Britthaven of Edenton) was issued an 1J citation because a facility
nurse yelled at a resident and grabbed the resident’s arm, causing the resident to fall to the floor.
Joint Ex. 229. In a July 28, 2011 survey, Britthaven’s same Chowan River Nursing & Rehab
facility received an IJ citation within the relevant look-back period because it failed to prevent a
cognitively impaired resident with wandering behavior from exiting the facility without
supervision. Joint Ex. 230.

74. In a March 29, 2010 survey, Britthaven’s Greenhaven Health & Rehab Center
facility (formerly known as Britthaven of Guilford) received an 1J citation because the facility
failed to assess, monitor and provide follow-up service for a resident with urethral erosion. Joint
Ex. 234. In an April 30, 2010 survey, Britthaven’s Greenhaven Health & Rehab Center facility
received an 1J citation because the facility failed to initiate emergency treatment for a resident with
a medication error when that resident was given ten times (10x) the ordered dose of morphine.
Joint Ex. 232b. Ina July 29, 2011 survey, Britthaven’s Greenhaven Health & Rehab Center facility
was issued an 1] citation because a resident was thrown from her wheelchair while she was being
transported in a Britthaven van and the driver made an abrupt stop. As a result of the accident the
resident hit her head, fractured her hip, and received three (3) stitches in her right thumb. Joint
Ex. 236.

75.  Inaluly 19, 2011 survey, Britthaven’s Premier Nursing & Rehab facility received
an 1] citation for failing to ensure that a resident was free from unnecessary medication by giving

an excessive dose of Roxanol (50mg) rather than the ordered dose of Roxanol (Smg). Joint Ex.
240.

76.  In a February 22, 2011 survey, Britthaven’s Barbour Court Nursing & Rehab
Center facility (formerly known as Britthaven of Smithfield) received an 1J citation because a
resident did not receive proper treatment for a urinary tract infection. Joint Ex. 225.

77.  In a February 25, 2011 survey, Britthaven’s Riverpoint Crest facility (formerly

known as Britthaven of New Bern) received an 1J because a bedridden resident had slid through a
gap in the bed’s side-rails. Joint Ex. 242.
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78.  InaJune 10, 2010 survey, Britthaven’s University Place Nursing & Rehab Center
facility (formerly known as Britthaven of Charlotte) received an 1J because it failed to ensure that
two residents were free of significant mediation errors. The first resident was given two milli/iters
of morphine as opposed to her prescribed dose of two milligrams. The second resident was
administered an incorrect dose of her prescribed medication on seven consecutive days from June
1-7,2010. Joint Ex. 243. In a December 23, 2010 survey, Britthaven’s University Place Nursing
& Rehab Center facility received an IJ within the relevant look-back period because it failed to
supervise a cognitively impaired resident at risk for wandering who exited the building unattended

by staff. Joint Ex. 245.

79. In a November 30, 2011 survey, Britthaven’s Cumberland Nursing and
Rehabilitation Center received an 1T when a staff member shoved a resident, pulled the resident’s
hands and legs, and wiped the resident’s bottom roughly causing the resident’s catheter to come
out which had to be reinserted by a second staff member. Joint Ex. 90

80. In a December 14, 2011 survey, Britthaven’s Piney Grove received an 1] based on
a resident’s neglect after a fall on her way into bed, which fractured both of her legs. Although
she was given Tylenol during the night, the resident was not sent to the hospital for evaluation
until later the following afternoon. Heritage Ex. 92

81.  The evidence presented at hearing demonstrates instances of services provided
during the appropriate lookback period that resulted in survey deficiencies related to safeguards
against patient abuse or neglect. Three involved conduct of individual employees, each of whom
was terminated for his or her mistake or misconduct. Britthaven Exs. 229, 231, 232b. Another
involved a facility that failed to follow up on an appointment for a catheter to be put in for a
resident and a second resident whose catheter wasn’t properly anchored. Joint Ex. 234. Another
deficiency resulted from staff’s failure to promptly evaluate and address a resident’s complaints
of pain. Joint Ex. 238. In each of the instances, Britthaven corrected the problems and returned
to compliance. In two cases, the deficiencies were corrected before the surveys, and were cited
“past noncompliance only.” Joint Ex. 229, 238. Britthaven’s evidence also detailed the steps
taken in response to each substandard quality of care deficiency. Corrective measures included
increased monitoring of all patients for signs of similar errors, creating new processes or staff
positions to prevent similar errors, terminating staff who provided substandard quality of care, and
implementing new or increased training.

82.  Inany given period, the total days of patient care provided varies by provider. For
example, during 2011 Britthaven provided 1.77 million days of patient care in all of its facilities.
Britthaven Ex. 632. During a comparable one-year period, Liberty provided 616,417 days of
patient care in all its facilities. Liberty Ex. 302.

83. Britthaven operated the most facilities of any provider in the State and provided far
more days of care, amounting to approximately 3,488,941 total patient days of care during the
appropriate lookback period. Britthaven Exs. 632-33. During the same time period, state
surveyors determined that 297 days of care constituted substandard quality of care. Britthaven Ex.
652. Testimony that was allowed into evidence at hearing demonstrated that it is more common
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for Britthaven facilities to have deficiency-free surveys (no citations whatsoever) than surveys
with substandard quality of care citations.

84, The evidence demonstrates that Britthaven was fined for deficiencies arising out of
services provided in the appropriate lookback period at 12 Britthaven facilities (or 28% of its total
facilities). No evidence was offered as to the total amounts of these fines. Joint Ex. 3.

85. During the appropriate lookback period, Britthaven's average statewide health
inspections star rating was 2.64, the fourth highest of any applicant in the review. During the
appropriate lookback period, Liberty’s average statewide health inspections star rating was 2.47,
the fifth highest of any applicant in the review. Joint Ex. 1

86. The Britthaven application included letters of support from ancillary service
providers expressing support for Britthaven’s proposal. Joint Ex. 3. These providers noted things
like Britthaven’s “strong rehab program,” its historical “willingness to work with WakeMed in
accepting referrals of difficult to place patients,” and their “excellent relationship” and “positive
experiences” with Britthaven. Joint Ex. 3.

87.  The Britthaven application shows that Britthaven staff were awarded individual
awards from the North Carolina Health Care Facilities Association during the appropriate
lookback period, including one nurse aide who was recognized as the Nurse Aide of the Year.
Joint Ex. 3. Additionally, Britthaven employees were selected to serve on various committees as
part of the North Carolina Health Care Facilities Association’s “Journey to National Best”
initiative to transform skilled nursing homes into facilities and services of the future, including the
Leadership Committee, the Bricks and Mortar Committee, and the Direct Care Committee. Joint

Ex. 3.

88. Each Britthaven facility employs a Resident Satisfaction Committee to ensure that
all residents are treated with respect and that their needs are met in a professional and timely
manner. Members of the committee include the facility administrator, the social worker, a licensed
nurse, and the dietary manager. The committee interviews residents and forms action teams to
address any problems discovered. Joint Ex. 3.

89.  Evidence presented at hearing includes information that is both favorable and
unfavorable to Britthaven’s quality of care track record during the appropriate lookback period.
Martha Frisone, Assistant Chief of the Agency’s CON Section, testified in response to the
Undersigned’s question that if she were to look statewide and consider all of the evidence available
regarding Britthaven’s quality record, she was satisfied that Britthaven had provided quality care
in the past as required by Criterion 20.

90. In North Carolina, the Nursing Home Licensure and Certification Section
(“Licensure and Certification™) is responsible for overseeing the quality of care provided in nursing
home facilities and for carrying out the federal survey process for the Centers for Medicare and
Medicaid Services (CMS). The survey process conducted by Licensure and Certification consists
of initial certification surveys, recertification or annual surveys which are conducted about every
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12 months, complaint surveys, and follow-up or revisit surveys which are generally conducted
within 45-55 days after any survey in which deficiencies were identified.

91.  Each survey deficiency identified is assigned a scope and severity tag. The scope
falls into one of three categories: isolated, pattern, or widespread. The severity falls into one of
four categories: no actual harm with potential for minimal harm, no actual harm with potential for
more than minimal harm that is not immediate jeopardy, actual harm that is not immediate
jeopardy, and immediate jeopardy to resident health or safety.

92.  Immediate jeopardy is defined by federal regulations as “[a] situation in which the
provider’s noncompliance with one or more requirements of participation has caused, or is likely
to cause, serious injury, harm, impairment, or death to aresident.” 42 C.F.R. § 489.3. A deficiency
constitutes “substandard quality of care” if the requirement that has not been met falls under
specified federal regulations and is of a specific scope and severity. Liberty Ex. 301. A deficiency
that constitutes immediate jeopardy can but does not necessarily constitute substandard quality of
care; likewise, a deficiency that constitutes substandard quality of care can but does not necessarily
constitute immediate jeopardy.

93.  Historically, the Agency has relied on Licensure and Certification to provide
information regarding actions taken against nursing homes in the eighteen months prior to the
application, including whether any deficiencies constituting substandard quality of care were
imposed on the facility. Evidence presented at hearing focused on substandard quality of care
citations. No evidence at hearing established the total number of surveys conducted at Liberty or
Britthaven facilities during the appropriate lookback period that would allow the Undersigned to
draw any meaningful conclusions about the rate of substandard quality of care citations at Liberty
or Britthaven facilities.

94.  The head of Licensure and Certification, Beverly Speroff, as the head of the primary
agency responsible for regulating the quality of care in North Carolina nursing facilities, testified
at hearing that the mere fact of deficiencies, federal penalties, and civil monetary penalties does
not necessarily indicate that a facility provides poor quality of care. Ms. Speroff testified that a
provider with more facilities or more days of care will generally have more deficiencies than a
provider with fewer facilities or which provides less days of care. The Heritage’s Vice President
of Skilled Nursing Services, Linda May. testified that if a provider’s 1J level deficiencies
represented an extremely small percentage of the provider’s total days of care, the provider had
provided good quality of care.

95.  Neither the language of Criterion 20 nor any Agency rule or regulation specifies
the data or specific source of quality-related information to be used by the Agency to determine
conformity. The Agency failed to consider matters of positive quality of care provided by the
applicants in this case and only sought out deficiencies in facilities in Wake County.
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CONCLUSIONS OF LAW

1. To the extent any of the foregoing findings of fact contain conclusions of law, or
that the conclusions of law are findings of fact, they should be so considered without regard to the
given labels. To the extent any portions of the findings of fact constitute mixed issues of law and
fact, such findings of fact shall be deemed incorporated herein by reference as conclusions of law.

2. In accordance with N.C. Gen. Stat. § 131E-183(a)(20), “[a]n applicant already
involved in the provision of health services shall provide evidence that quality care has been
provided in the past.”

3. To perform a meaningful analysis of whether an application conforms to Criterion
20, the Agency must analyze and give due regard to the information available to it that is
reasonably related to an applicant’s history of providing quality care throughout the State.

4. In this case, the Agency did not analyze or give due regard to the information
available to it that was reasonably related to the applicants’ history of providing quality care
throughout the State. Specifically, the Agency did not analyze or give due regard to the available
information regarding the applicants’ capacity to provide quality of care during the appropriate
lookback period, services provided or administered in North Carolina during the appropriate
lookback period, or the patient outcomes and goals the applicants achieved or attempted to achieve
during the appropriate lookback period.

S. In a Certificate of Need review involving more than one applicant, each applicant
must be reviewed individually against each of the applicable statutory and regulatory review

criterion before a comparative review is conducted. Britthaven v. N.C. Dep’t of Human Res., 118
N.C. App. 379, 385, 455 S.E.2d 455, 460 (1993).

6. As set forth in the Undersigned’s Notice of Standards on Remand, it remains the
Undersigned’s belief that eventual development of rules by the North Carolina Department of
Health and Human Services with proper public hearing and comment will be the best course for
future nursing home quality of care reviews and assessments. For this case, however, and in
response to the North Carolina Court of Appeals, besides the time period for review and geographic
scope already addressed by that Court, the Undersigned noticed all parties of the factors to be used
in examining the quality of care provided in the past by Britthaven and Liberty in determining
conformity to Criterion 20.

7. The Undersigned finds that for purposes of this case and as directed on remand
from the Court of Appeals, and applying the principles of a statewide scope and the proper look
back period, the factors used in determining evidence of quality care provided in the past by
Liberty and Britthaven include the components of structure (health providers and their facilities
capacity to provide quality care), process measures to assess services (including plans of care,
instances of neglect, abuse or exploitation, facility deficiencies, and actions for correction), and
outcome of care.
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8. The events constituting substandard quality of care at Liberty facilities were
isolated and unrelated. The evidence in this case did not show any patterns of substandard quality
of care at Liberty facilities either within Liberty’s facilities or across Liberty’s facilities. Liberty
identified and addressed the issues of substandard quality of care at its facilities and took steps to
prevent similar problems in the future.

9. Liberty met its burden of establishing that it had provided quality care in the past
in its existing North Carolina facilities based on its structure, process measures, and outcomes of
care.

10.  Applying the standard articulated in the Notice of Standards on Remand, Liberty
met its burden of establishing that it had provided quality care in the past in its existing North
Carolina facilities.

11.  Liberty met its burden of establishing that the Liberty Application conformed to
Criterion 20. Because Liberty’s Application was conforming to Criterion 20, it was also
conforming to Criteria 1, 4 and 18a.

12. By failing to perform a meaningful analysis of whether the applications conformed
to Criterion 20, the Agency failed to fulfill its obligation of determining whether the applications
were consistent with Criterion 20.

13.  Since the Agency failed to fulfill its obligation of determining whether the
applications were consistent with Criterion 20, the Agency (a) exceeded its authority or
jurisdiction; (b) acted erroneously; (c) failed to use proper procedure; and (d) failed to act as
required by law or rule.

14.  Liberty met its burden of establishing that it had provided quality care in the
appropriate lookback period in its existing North Carolina facilities. Liberty therefore met its
burden of establishing that the Agency erred in finding the Liberty application nonconforming to
Criterion 20.

15.  As the petitioner in this matter, Liberty must establish by a preponderance of the
evidence, that the state agency named as respondent has deprived the petitioner of property, has
ordered the petitioner to pay a fine or civil penalty, or has otherwise substantially prejudiced the
petitioner’s rights and that the respondent has exceeded its authority or jurisdiction, acted
erroneously, failed to use proper procedure, acted arbitrarily or capriciously; or, failed to act as
required by law or rule. N.C. Gen. Stat. §§ 150B-23(a), -29(a), -34(a).

16.  Liberty did not meet its burden of establishing that Britthaven did not provide
quality care during the appropriate lookback period in its existing North Carolina facilities.
Applying the standard articulated in the Notice of Standards on Remand, Britthaven established
by a preponderance of the evidence that it provided quality care in the past in its existing North
Carolina facilities and as such was conforming to Criterion 20.
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17.  Although the evidence shows that the records of Liberty and Britthaven were
similar during the appropriate lookback period, it is not appropriate to evaluate the applications
against each other for purposes of determining conformity to Criterion 20. See, e.g., Britthaven v.
N.C. Dep 't of Human Res., 118 N.C. App. 379, 385-86, 455 S.E.2d 455, 460-61 (1995). Moreover,
the remand from the Court of Appeals does not ask or direct the Undersigned to undertake a
comparison of the two applicants that are the subject of the remand.

BASED UPON the foregoing Findings of Fact and Conclusions of Law the Undersigned
makes the following

FINAL DECISION ON REMAND

The Undersigned finds and holds that there is sufficient evidence in the record to properly
and lawfully support the Conclusions of Law cited above. The Undersigned enters the following
Final Decision on Remand, having given due regard to the demonstrated knowledge and expertise
of the Agency with respect to facts and inferences within the specialized knowledge of the Agency.

In accordance with the foregoing Findings of Fact and Conclusions of Law, the
Undersigned enters the following Final Decision on Remand pursuant to N.C. Gen. Stat. § 150B-
34 and § 131E-188. Based upon the preponderance of the evidence, and applying the Notice of
Standards on Remand issued by the Undersigned pursuant to the Court of Appeals Decision, the
Undersigned holds that Liberty’s CON application, Project L.D. No. J-8727-11, is conforming with
Criterion 20 based on the quality of care Liberty has provided at its facilities statewide within the
eighteen months preceding the submission of Liberty’s CON application through the date of the
Agency’s decision. Further, based upon the preponderance of the evidence, and applying the
Notice of Standards on Remand issued by the Undersigned pursuant to the Court of Appeals
Decision, the Undersigned holds Britthaven’s CON application, Project 1.D. J-8713-11, is
conforming with Criterion 20 based on the quality of care Britthaven has provided at its facilities
statewide within the eighteen months preceding the submission of Britthaven’s CON application
through the date of the Agency’s decision.

The Undersigned’s findings of fact and conclusions of law regarding the Agency’s
comparative analysis were not affected by the North Carolina Court of Appeals’ remand and,
therefore, stand as originally decided whereby Respondent, North Carolina Department of Health
and Human Services awarded the Certificate of Need that was the subject of these cases to
Britthaven.

NOTICE

Under the provisions of North Carolina General Statute § 131E-188(b): “Any affected
person who was a party in a contested case hearing shall be entitled to judicial review of all or any
portion of any final decision in the following manner. The appeal shall be to the Court of Appeals
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as provided in G.S. 7A-29(a). The procedure for the appeal shall be as provided by the rules of
appellate procedure. The appeal of the final decision shall be taken within 30 days of the receipt
of the written notice of final decision, and notice of appeal shall be filed with the Office of
Administrative Hearings and served on the Department [North Carolina Department of Health and
Human Services] and all other affected persons who were parties to the contested hearing.” This
Final Decision on Remand was served on the parties as indicated on the Certificate of Service
attached to this Final Decision.

Pursuant to N.C. Gen. Stat. § 131E-188(b1): “Before filing an appeal of a final decision
granting a certificate of need, the affected person shall deposit a bond with the Clerk of the Court
of Appeals. The bond requirements of this subsection shall not apply to any appeal filed by the
Department.”

IT IS SO ORDERED.

This the 12th day of August, 2016.

5?%@’1«&3 Z//énv)/////

Augustus B Elkins II
Administrative Law Judge
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Having presided over a hearing in the above-captioned contested case on July 20, 2016,
the undersigned Administrative Law Judge issues the following Proposal for Decision against
Respondent Stephen Ray Smith and McClure Funeral Service, Inc. (collectively “Respondents™),
pursuant to N.C. Gen. Stat. § 150B-40.
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ISSUES AND APPLICABLE STATUTES AND RULES
- Does Petitioner Board have a sufficient factual basis under N.C. Gen. Stat. §§ 150B-38,
90-210.25(¢) and the attendant rules to suspend, revoke, or otherwise discipline the licenses
of Respondents?
. If Petitioner Board has a sufficient factual basis to suspend, revoke, or otherwise discipline
the licenses of Respondents, is revocation or suspension the appropriate discipline to be
imposed?

FINDINGS OF FACT
. There is no disagreement as to the pertinent and relevant facts of this contested case.
- Respondent McClure Funeral Service, Inc. (“McClure FS”) is a North Carolina corporation
that offers a full range of funeral and cremation services and allows clients to plan their
funeral arrangements through preneed insurance policies.
. McClure FS has a location in Graham, North Carolina, which is licensed as Funeral
Establishment No. 344 and Preneed Establishment No. 055.
McClure FS also has a location in Mebane, North Carolina, which is licensed as Funeral
Establishment No. 345 and Preneed Establishment No. 695.
Since 1975, Respondent Stephen Ray Smith (“Smith™) has been licensed by Petitioner
Board as Funeral Service No. 984 and, until December 2015, held a preneed sales license
on behalf of McClure FS.
. In 2004, Smith along with Kenneth Stainback (Stainback), and William Vanderburg,
purchased McClure FS.
Since 2004, Smith has served as President of McClure FS.

Since 2004, Stainback has served as Secretary of McClure FS.
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9.

10.

11.

12.

13.

14.

During his tenure with McClure FS, Smith has assisted with the day-to-day operations of
the funeral establishment.

During his tenure with McClure FS, Stainback has managed the day-to-day operations of
the funeral establishment and has exercised more control over McClure FS than have Smith
and Vanderburg.

On November 23 and November 24, 2015, Smith and Stainback, respectively, entered into
a plea agreement to resolve the criminal charge of conspiracy to defraud the Internal
Revenue Service (“ILR.S.”), which the Tax Division of the United States Department of
Justice filed against them on behalf of the United States of America (see Case No.
1:15CR390-1, U.S. District Court for the Middle District of North Carolina).

In that plea agreement, Smith and Stainback each agreed to plead guilty to one felony count
of conspiracy to defraud the L.R.S., in violation of 18 U.S.C. § 371.

Smith and Stainback acknowledged that they agreed to plead guilty because they are, in
fact, guilty of crimes for which they were charged.

Smith’s and Stainback’s convictions of conspiracy to defraud the I.R.S., in violation of 18
U.S.C. § 371 arises from the following facts:

a. In 2004, while managing the day-to-day operations of McClure FS, Stainback and
Smith began diverting gross receipts from McClure FS, including commission
checks from insurance providers and checks from clients for payment of services.

b. Specifically, in April 2004, Stainback and Smith opened a checking account at Mid-
Carolina Bank for the purpose of diverting funds from McClure FS.

c. InJuly 2004, Stainback and Smith added William Vanderburg as a signatory on the

checking account at Mid-Carolina Bank.
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d. Between 2004 and 2012, Stainback and Smith, along with Vanderburg, deposited
commission checks from insurance providers and checks for payment of services
into the account at Mid-Carolina Bank.

e. Between 2004 and 2012, Stainback and Smith wrote checks payable to themselves
from the account at Mid-Carolina Bank and used those funds for their own personal
benefit.

f.  Stainback and Smith intentionally omitted this diverted income from McClure FS’s
tax returns.

g. In addition to diverting funds to the checking account at Mid-Carolina Bank,
Stainback and Smith also took cash payments from clients of McClure between
2004 and 2012, which they kept for their personal use and did not report on
McClure’s corporate tax returns.

h.  Furthermore, unbeknownst to Smith and Vanderburg, Stainback opened a checking
account at SunTrust Bank, into which he diverted additional funds from McClure
FS.

i. To avoid detection by anyone at McClure FS, Stainback arranged for SunTrust
Bank to mail bank statements from this checking account to his personal residence.

j. In order to conceal discovery of his actions, Stainback and Smith deleted and
altered invoices in McClure FS’s accounting system.

15. Between fiscal years 2009 and 2012, Stainback and Smith diverted more than $419,000.00

from McClure FS.
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16. The amount of tax loss resulting from Stainback’s and Smith’s conspiracy to defraud the
LR.S. in the ascertainment of corporate taxes totaled at least $158,530.11 for tax years
2009-2012.

17. On March 29, 2016, Smith was sentenced to six (6) months’ imprisonment and thirty-six
(36) months supervised release. Currently, Smith is scheduled for release from federal
prison in November 2016.

18. Smith was ordered to pay (i) $158,530.11 in restitution to the IRS for the corporate tax loss
jointly and severally with Stainback, and (ii) $116.00 individually in restitution to the IRS
for his individual tax loss. Smith also was ordered to pay $8,000.00 in fines.

Based on the foregoing Findings of Facts, the undersigned ALJ makes the following:
CONCLUSIONS OF LAW

1. Pursuant to N.C. Gen. Stat. §§ 90-210.23, 90-210.69, and 90-210.80, the Board has the
power and responsibility to administer Articles 13A, 13D, 13E and 13F of Chapter 90 of
the North Carolina General Statutes and their promulgated rules.

2. This Court has jurisdiction both over the subject matter of this action and over the parties.
Venue is proper.

3. Pursuant to N.C. Gen. Stat. § 90-210.25(e), Petitioner Board may take disciplinary action
against a licensee who is convicted of a felony or a crime involving fraud or moral
turpitude. Petitioner Board also may take disciplinary action against a licensee who
exhibits gross immorality and who engages in fraud or misrepresentation in the practice of
funeral service. Upon a finding that the licensee has become unfit to practice, suspension
or revocation of licensure is appropriate.

4. Smith’s activities in his capacity as President of McClure FS have a significant bearing on
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his character and fitness to practice.

Smith does not remain fit to practice funeral service. Pursuant to N.C. Gen. Stat. § 90-
210.25(e)(1) and 90-210.69(c)(3), Smith’s funeral service license should be actively
suspended and Smith should not hold a preneed sales license in the future.

PROPOSED DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned hereby

proposes the following as appropriate discipline according to the facts of this contested case:

1.

The funeral service license of Respondent Smith is hereby actively suspended for a period
of six (6) months, beginning upon the conclusion of Respondent Smith’s active sentence
of incarceration with the federal Bureau of Prisons. During the period of active
suspension, Respondent Smith shall not practice funeral service nor make any
representations of practicing funeral service in any capacity. Upon the expiration of the
active suspension, Respondent Smith’s funeral director license shall be placed on a stayed
suspension for a period of thirty-six (36) months.

Petitioner Board shall refuse to license Respondent Smith for preneed sales in the event
that said Respondent applies for such licensure in the future.

During the period of suspension, Respondent Smith must remain current with continuing
education requirements with which he must comply to retain active licensure. Upon
conclusion of the active suspension, Respondent Smith must remit payment for the total
amount of renewal payments that he would have paid to the Board had the licenses/permits
not been suspended. Should Respondent Smith fail to meet requirements or allow the
licensure to expire, the licensure will not be renewed and may be publicly reported as

noncompliance with a Board order. In that event, any future application for licensure must
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meet the licensure requirements in place at the time of application, in addition to the
requirements specified in the Board’s Final Agency Decision.

4. During the term of the suspension, Respondent Smith must comply with the following
provisions:

a. Respondent Smith shall not be involved with the financial management of any
funeral establishment.

b. Respondent Smith shall comply with all provisions of Articles 13A, 13D, 13E and
13F of Chapter 90 of the North Carolina General Statutes and their promulgated
rules;

c¢. Respondent Smith must retrieve any mail sent by the Board at least weekly from
his address of record;

d. Respondent Smith must respond to the Board’s written requests within one week
of receipt, unless otherwise specified;

e. Respondent Smith must ensure that all correspondence relevant to compliance
with the Board’s Final Agency Decision is sent via U.S. Mail;

f. Any interruption or period of noncompliance with the Board’s Final Agency
Decision will not accrue toward fulfillment of the period of active suspension.
Should any circumstances arise that affect his ability to remain in compliance,
Respondent Smith shall immediately notify the Board in writing by certified mail,
fully describing the situation along with any attendant request for Board
consideration.

5. All evidence of licensure of Smith shall be surrendered to the Board within ten (10) days

following the issuance of the Board’s Final Agency Decision. Respondent Smith shall
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remove all advertising, written materials, and signage using the name or photograph of
Respondent Smith within ten (10) days following the issuance of the Board’s Final
Agency Decision. Upon the termination of the active suspension period, all evidence of
licensure shall be returned to Respondent Smith.

If Respondent Smith fulfills all requirements contained in the Board’s Final Agency
Decision, Respondent Smith may make a written request to the Board to restore his
respective license and permit to good standing upon the completion of the probationary
period. At the time Respondent requests restoration of his license and permit, Respondent
must not be on probation or serving an active criminal sentence with the federal Bureau
of Prisons.

The North Carolina Office of Administrative Hearings (“OAH”) shall retain jurisdiction
for, and limited to, the purposes of enforcing the Board’s Final Agency Decision and
Respondent Smith shall therefore submit to the jurisdiction of OAH if future issues of
compliance with the Board’s Final Agency Decision arise. If the Board receives evidence
that a violation of the Final Agency Decision or any law or rule of the Board has occurred,
the Board may take any disciplinary action it deems appropriate, as authorized by Chapter
90 of the North Carolina General Statutes and any action, including but not limited to a
show cause hearing, that it deems appropriate in OAH to enforce this order.

In the event that Respondent Smith violates the Board’s Final Agency Decision, the Board
may avail itself of all remedies provided by law or equity. In the event of a motion to
enforce the Board’s Final Agency Decision, and the Board being the prevailing party, the
Board shall be entitled to an award for court costs and attorney’s fees as awarded by the

Court.
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NOTICE

The undersigned’s Proposal for Decision in this contested case will be reviewed by the
agency making the final decision. Pursuant to N.C. Gen. Stat. §150B-40(e), the agency may make
its final decision only after the administrative law judge's proposal for decision is served on the
parties, and an opportunity is given to each party to file exceptions and proposed findings of fact
and to present oral and written arguments to the agency. The North Carolina Board of Funeral
Service will make the final decision in this contested case, pursuant to N.C. Gen. Stat. § 150B-
42.

This the 8th day of August, 2016.

Donald W Overby
Administrative Law Judge
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ISSUES AND APPLICABLE STATUTES AND RULES
. Does Petitioner Board have a sufficient factual basis under N.C. Gen. Stat. §§ 150B-38,
90-210.25(e) and the attendant rules to suspend, revoke, or otherwise discipline the licenses
of Respondents?
If Petitioner Board has a sufficient factual basis to suspend, revoke, or otherwise discipline
the licenses of Respondents, is revocation or suspension the appropriate discipline to be
imposed?

FINDINGS OF FACT
. There is no disagreement as to the pertinent and relevant facts of this contested case.
Respondent McClure Funeral Service, Inc. (“McClure FS™) is a North Carolina corporation
that offers a full range of funeral and cremation services and allows clients to plan their

funeral arrangements through preneed insurance policies.

. McClure FS has a location in Graham, North Carolina, which is licensed as Funeral

Establishment No. 344 and Preneed Establishment No. 055.

. McClure FS also has a location in Mebane, North Carolina, which is licensed as Funeral
Establishment No. 345 and Preneed Establishment No. 695.

. Since 1975, Respondent Kenneth Dale Stainback (“Stainback™) has been licensed by
Petitioner Board as Funeral Director No. 2955 and, until December 2015, held a preneed
sales license on behalf of McClure FS.

In 2004, Stainback, along with Stephen Ray Smith (“Smith™) and William Vanderburg,
purchased McClure FS.

. Since 2004, Stainback has served as Secretary of McClure FS.

Since 2004, Smith has served as President of McClure FS.




image64.png
9.

10.

11.

12.

13.

14.

15.

During his tenure with McClure FS, Stainback has managed the day-to-day operations of
the funeral establishment and has exercised more control over McClure FS than have Smith
and Vanderburg.

Between approximately February 2011 and November 25, 2015, Stainback served as a
member of the Petitioner Board of Funeral Services.

Between January 1, 2015 and November 25, 2015, Stainback served as President of
Petitioner Board.

On November 23 and November 24, 2015, Smith and Stainback, respectively, entered into
a plea agreement to resolve the criminal charge of conspiracy to defraud the Internal
Revenue Service (“.R.S.”), which the Tax Division of the United States Department of
Justice filed against them on behalf of the United States of America (see Case No.
1:15CR390-1, U.S. District Court for the Middle District of North Carolina).

In that plea agreement, Smith and Stainback each agreed to plead guilty to one felony count
of conspiracy to defraud the I.R.S., in violation of 18 U.S.C. § 371.

Smith and Stainback acknowledged that they agreed to plead guilty because they are, in
fact, guilty of crimes for which they were charged.

Smith’s and Stainback’s convictions of conspiracy to defraud the I.R.S., in violation of 18
U.S.C. § 371 arises from the following facts:

a. In 2004, while managing the day-to-day operations of McClure FS, Stainback and
Smith began diverting gross receipts from McClure FS, including commission
checks from insurance providers and checks from clients for payment of services.

b. Specifically, in April 2004, Stainback and Smith opened a checking account at Mid-

Carolina Bank for the purpose of diverting funds from McClure FS.
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h.

In July 2004, Stainback and Smith added William Vanderburg as a signatory on the
checking account at Mid-Carolina Bank.

Between 2004 and 2012, Stainback and Smith—along with Vanderburg—
deposited commission checks from insurance providers and checks for payment of
services into the account at Mid-Carolina Bank.

Between 2004 and 2012, Stainback and Smith wrote checks payable to themselves
from the account at Mid-Carolina Bank and used those funds for their own personal
benefit.

Stainback and Smith intentionally omitted this diverted income from McClure FS’s
tax returns.

In addition to diverting funds to the checking account at Mid-Carolina Bank,
Stainback and Smith also took cash payments from clients of McClure between
2004 and 2012, which they kept for their personal use and did not report on
McClure’s corporate tax returns.

Furthermore, unbeknownst to Smith and Vanderburg, Stainback opened a checking
account at SunTrust Bank, into which he diverted additional funds from McClure
FS.

To avoid detection by anyone at McClure FS, Stainback arranged for SunTrust
Bank to mail bank statements from this checking account to his personal residence.
In order to conceal discovery of his actions, Stainback and Smith deleted and
altered invoices in McClure FS’s accounting system.

The IRS began an investigation of Respondents’ activities. While the IRS was

conducting this examination, Stainback made false statements during an interview
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19.

with an IRS special agent. Specifically, he told the IRS special agent that he had
closed the SunTrust Bank account prior to being interviewed by that agent.
However, in actuality, Stainback did not close the SunTrust Bank account until after
he completed his interview with the IRS special agent.
l.  Stainback admits that he closed this bank account in an effort to conceal his
criminal actions.
Between fiscal years 2009 and 2012, Stainback and Smith diverted more than $419,000.00
from McClure FS.
The amount of tax loss resulting from Stainback’s and Smith’s conspiracy to defraud the
L.R.S. in the ascertainment of corporate taxes totaled at least $158,530.11 for tax years
2009-2012.
On March 29, 2016, Stainback was sentenced to fourteen (14) months imprisonment and
thirty-six (36) months supervised release. Currently. Stainback is scheduled for release
from federal prison in April 2017.
Stainback was ordered to pay (i) $158,530.11 in restitution to the IRS for the corporate tax
loss jointly and severally with Smith, and (ii) $12,213.00 individually in restitution to the

IRS for his individual tax loss. Stainback also was ordered to pay $8,000.00 in fines.

Based on the foregoing Findings of Facts. the undersigned ALJ makes the following:

CONCLUSIONS OF LAW

Pursuant to N.C. Gen. Stat. §§ 90-210.23, 90-210.69, and 90-210.80, the Board has the
power and responsibility to administer Articles 13A, 13D, 13E and 13F of Chapter 90 of
the North Carolina General Statutes and their promulgated rules.

This Court has jurisdiction both over the subject matter of this action and over the parties.
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Venue is proper.

Pursuant to N.C. Gen. Stat. § 90-210.25(e), Petitioner Board may take disciplinary action
against a licensee who is convicted of a felony or a crime involving fraud or moral
turpitude. Petitioner Board also may take disciplinary action against a licensee who
exhibits gross immorality and who engages in fraud or misrepresentation in the practice of
funeral service. Upon a finding that the licensee has become unfit to practice, suspension
or revocation of licensure is appropriate.

Stainback’s activities in his capacity as Secretary of McClure FS, have a significant
bearing on his character and fitness to practice.

Stainback does not remain fit to practice funeral directing. Pursuant to N.C. Gen. Stat. §
90-210.25(e)(1) and 90-210.69(c)(3), Stainback’s funeral directing license should be

actively suspended and Stainback should not hold a preneed sales license in the future.

PROPOSED DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned hereby

proposes the following as appropriate discipline according to the facts of this contested case:

The funeral director license of Respondent Stainback is hereby actively suspended for a
period of six (6) months, beginning upon the conclusion of Respondent Stainback’s active
sentence of incarceration with the federal Bureau of Prisons. During the period of active
suspension, Respondent Stainback shall not practice funeral directing nor make any
representations of practicing funeral directing in any capacity. Upon the expiration of the
active suspension, Respondent Stainback’s funeral director license shall be placed on a

stayed suspension for a period of thirty-six (36) months.




image68.png
2. Petitioner Board shall refuse to license Respondents Smith and Stainback for preneed sales
in the event that said Respondents apply for such licensure in the future.

3. During the period of suspension, Respondent Stainback must remain current with
continuing education requirements with which he must comply to retain active licensure.
Upon conclusion of the active suspension, Respondent Stainback must remit payment for
the total amount of renewal payments that he would have paid to the Board had the
licenses/permits not been suspended. Should Respondent Stainback fail to meet
requirements or allow the licensure to expire, the licensure will not be renewed and may
be publicly reported as noncompliance with a Board order. In that event, any future
application for licensure must meet the licensure requirements in place at the time of
application, in addition to the requirements specified in the Board’s Final Agency
Decision.

4. During the term of the suspension, Respondent Stainback must comply with the following
provisions:

a. Respondent Stainback shall not be involved with the financial management of any
funeral establishment.

b. Respondent Stainback shall comply with all provisions of Articles 13A, 13D, 13E
and 13F of Chapter 90 of the North Carolina General Statutes and their
promulgated rules;

c. Respondent Stainback must retrieve any mail sent by the Board at least weekly
from their address of record;

d. Respondent Stainback must respond to the Board’s written requests within one

week of receipt, unless otherwise specified;
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e. Respondent Stainback must ensure that all correspondence relevant to compliance
with the Board’s Final Agency Decision is sent via U.S. Mail;

f. Any interruption or period of noncompliance with the Board’s Final Agency
Decision will not accrue toward fulfillment of the period of active suspension.
Should any circumstances arise that affect his ability to remain in compliance,
Respondent Stainback shall immediately notify the Board in writing by certified
mail, fully describing the situation along with any attendant request for Board
consideration.

5. All evidence of licensure of Stainback shall be surrendered to the Board within ten (10)
days following the issuance of the Board’s Final Agency Decision. Respondent Stainback
shall remove all advertising, written materials, and signage using the name or photograph
of Respondent Stainback within ten (10) days following the issuance of the Board’s Final
Agency Decision. Upon the termination of the active suspension period, all evidence of
licensure shall be returned to Respondent Stainback.

6. If Respondent Stainback fulfills all requirements contained in the Board’s Final Agency
Decision, Respondent Stainback may make a written request to the Board to restore his
license and permit to good standing upon the completion of the probationary period. At
the time Respondent requests restoration of his license and permit, Respondent must not
be on probation or serving an active criminal sentence with the federal Bureau of Prisons.

7. The North Carolina Office of Administrative Hearings (“OAH?) shall retain jurisdiction
for, and limited to, the purposes of enforcing the Board’s Final Agency Decision and
Respondent Stainback shall therefore submit to the jurisdiction of OAH if future issues of

compliance with the Board’s Final Agency Decision arise. If the Board receives evidence




image70.png
that a violation of the Final Agency Decision or any law or rule of the Board has occurred,
the Board may take any disciplinary action it deems appropriate, as authorized by Chapter
90 of the North Carolina General Statutes and any action, including but not limited to a
show cause hearing, that it deems appropriate in OAH to enforce this order.

8. In the event that Respondent Stainback violates the Board’s Final Agency Decision, the
Board may avail itself of all remedies provided by law or equity. In the event of a motion
to enforce the Board’s Final Agency Decision, and the Board being the prevailing party,
the Board shall be entitled to an award for court costs and attorney’s fees as awarded by
the Court.

NOTICE
The undersigned’s Proposal for Decision in this contested case will be reviewed by the
agency making the final decision. Pursuant to N.C. Gen. Stat. §150B-40(e), the agency may make
its final decision only after the administrative law judge's proposal for decision is served on the
parties, and an opportunity is given to each party to file exceptions and proposed findings of fact
and to present oral and written arguments to the agency. The North Carolina Board of Funeral

Service will make the final decision in this contested case, pursuant to N.C. Gen. Stat. § 150B-

42.

This the 8th day of August, 2016.

Donald W Overby
Administrative Law Judge
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TATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF 15 EHR 01287, 15 EHR 02300

County of Durham,
Petitioner,

V. ORDER

NC Department Of Environment And Natural
Resources, Division Of Water Resources,
Respondent.

THIS MATTER is before the undersigned on the Motion to Dismiss filed' by the
Respondent Department of Environmental Quality? (hereinafter, “DEQ” or “Respondent”), and
the Motion for Summary Judgment filed by the Petitioner County of Durham (“Durham” or
“Petitioner”).> The two contested cases represented by the above file numbers, filed on March 2,
2015 and March 27, 2015, respectively, were consolidated by Order entered June 22, 2015.

PRELIMINARY MOTIONS

INTERVENORS

Preliminarily, the North Carolina Water Quality Association (“NCWQA”) -- “a statewide
association of public water, sewer, and stormwater utilities serving “a significant majority” of the
State citizens served by publicly owned wastewater treatment works (“POTW™) -- seeks to
intervene* “for the limited purpose of submitting [an] . . . amicus curiae brief” in support of the
Petitioner’s position. Neither Petitioner nor Respondent oppose this request. See N.C. Water
Quality Association Unopposed Motion to Intervene to Submit Amicus Brief, and N.C. Water
Quality Association Amicus Brief 15 EHR02300 & 15 EHR01287.

The Haw River Assembly (“HRA™), an organization consisting of “approximately 835
dues-paying members, many of whom live, work, and/or recreate in downstream from areas
serviced by [Durham] County’s wastewater collection system,” seek to intervene’ pursuant to
N.C. Gen. Stat. §150B-23(d) “for the limited purpose of filing [an] . . . Amicus Curiae brief
without acquiring the status of a party.” See Haw River Assembly Motion to Intervene to Submit

! Filed on October 13 45, 2015.

2 The consolidated Petitions were filed before the then-Department of Environment and Natural Resources became
the Department of Environmental Quality, effective September 18, 2015, by virtue of legislation that became law on
that date.

3 Filed on October 16, 2015.

4 Motion to intervene filed on October 27, 2015.

> Motion to intervene filed on November 6, 2015.
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Amicus Curiae Brief. While warning that it is redundant and “self-serving,” Petitioner does not
oppose acceptance of HRA’s brief.

“To intervene with the full rights of a party, the applicant must satisfy the requirements of
[N.C. Gen. Stat. §1A-1,] Rule 24. However, an applicant may instead elect to participate to a
lesser extent as deemed appropriate by the ALJ, pursuant to N.C.G.S. § 150B-23(d).” Holly
Ridge Associates, LLC v. N.C. Dept. of Env't & Natural Res., 361 N.C. 531, 535-37, 648 S.E.2d
830, 834-35 (2007). The second sentence of N.C. Gen. Stat. § 150B-23(d) provides for
discretionary intervention broader than the permissive intervention under Rule 24. State ex rel.
Com'r of Ins. v. North Carolina Rate Bureau, 300 N.C. 460, 468, 269 S.E.2d 538, 543 (1978).

The motions to intervene of NCWQA and HRA are GRANTED, pursuant to 26 NCAC
03 .0117(d)(1), for the limited purpose of accepting the briefs accompanying their timely
motions, without otherwise “acquiring the status of [ ] part[ies].” N.C. Gen. Stat. §150B—23(d);
Holly Ridge, 648 S.E.2d at 837.

LATE FILING

The electronically filed copy of Respondent’s Response to Motion for Summary
Judgment and Respondent’s Memorandum in Support of the Response to Petitioner’s Motion for
Summary Judgment was initially transmitted on its due date, October 26, 2015, without a
supporting affidavit. Shortly after 5:00PM that day, “counsel realized that an affidavit had
inadvertently been omitted,” and these pleadings were retransmitted with the affidavit.
Respondent filed a Motion to Deem Timely Filed Response to Motion for Summary Judgment
Memorandum on October 28, 2015 and requested that the second transmission be “deemed
timely filed.”

Since the applicable rule, 26 NCAC 03 .0102(e)(1), creates no right or reasonable
expectation that parties served will have time to take action on a pleading during the business
day on which it is filed, Petitioner was not prejudiced by Respondent’s mistake. It is notable that
forums with many years of experience with electronic filing treat filings before midnight on the
due date as timely filed. See, e.g., U.S. Eastern District Local Rule 5.1 (a)(1) / Electronic Case
Filing System Rule (E)(3); Worker’s Compensation Rules of the North Carolina Industrial
Commission, Rule 101.

Consequently, the Respondent’s Motion to Deem Timely Filed Response to Motion for
Summary Judgment Memorandum is GRANTED. N.C. Gen. Stat. § 1A-1, Rule 6(b).

DISPOSITIVE MOTIONS

MOOTNESS
On October 13, 2015, Respondent filed a motion to dismiss the contested case
denominated 15 EHR 01287 for “[f]ailure to state a claim upon which relief can be granted”
pursuant to Rule 12(b)(6) of the N.C. Rules of Civil Procedure, on the jurisdictional grounds that
the issue it presents is moot. As the Respondent articulates a genuine mootness argument, the
motion is evaluated pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(1) of the N.C. Rules of Civil
Procedure, made applicable to contested case hearings by 26 NCAC 03 .0101(a). Murray v.




image73.png
University of North Carolina at Chapel Hill, __ N.C. App. ___, 782 S.E.2d 531, 537, 2016 WL
787889 (COA15-375, 1 March 2016) (“mootness is properly raised through a motion under
... Rule 12(b)(1),” citing Yeager v. Yeager, 228 N.C. App. 562. 565, 746 S.E.2d 427, 430
(2013)).

The Petition initiating 15 EHR 01287 alleges deficiencies in the “System Wide
Wastewater Collection System Permit™ issued by respondent on January 29, 2015 (hereinafter,
the “January permit”) — the second permit issued in response to Petitioner’s application for
renewal. See Exhibit 9 to Respondent’s Response to Petitioner’s Motion for Summary Judgment
(hereinafter, “R SJ Ex 9.) Respondent argues that the January permit was “withdrawn™ and
replaced with a third permit, issued on February 27, 2015, thus mooting any issues particular to
15 EHR 01287.

However, as Petitioner correctly argues, before the “suspension, revocation, annulment,
withdrawal, recall, cancellation or amendment” of any permit, Respondent must first give “not
less than 60 days’ written notice to any person affected,” and an opportunity to be heard. N.C.
Gen. Stat. §§ 143-215.1(b)(4)c.; 150B-2(3); 150B-3(b). Suspension can be accomplished more
expeditiously only if “emergency action” is required, and there is no allegation or indication of
such a situation in the record. The parties had made progress in negotiations, Respondent
expected those talks to continue, apparently did not foresee an immediate objection and, with
some encouragement from Petitioner, reissued the first iteration of the new permit on January 29,
2015 to have one in place before the old one expired February 1, 2015. See Respondent’s
Memorandum in Support of Motion to Dismiss, p.2. Deposition of Deborah Gore, pages 63-64
and 80, and Respondent’s Exhibits 1 and 5 (hereinafter, “Depo.II® p 63:18-64:4 and 80:2-16; R
Ex 1 & 57). **Cite to Motion to Dismiss, not Motion for Summary Judgment.** Petitioner had
successfully requested that the first permit be rescinded under somewhat similar circumstances.
However, this course of dealing was not so well established that Respondent could rely upon it.

Consequently, Respondent’s Motion to Dismiss the Petition 15 EHR 01287 must be
DENIED.

MOTION FOR SUMMARY JUDGMENT

Recitation of Facts
1. The foregoing facts and conclusions are incorporated herein by reference.

2: Petitioner Durham County operates and maintains a “wastewater collection
system” consisting of nearly 95 miles of sewer pipes, and a dozen pump stations, to drain and
carry wastewater to a treatment plant that processes and returns the cleaned water to the
environment. Respondent’s Division of Water Resources issues the “Collection System Permits™
under which municipalities operate such “collection systems.” That term refers to the “sewer
lines, force mains, pump stations or any combination thereof that conveys wastewater to a

© “II” symbolizes “Volume 11" of Ms. Gore's deposition, with pages numbered 1 through 85, taken on the
afternoon October 2, 2015. The first volume (pages 1-222), referenced infi-a, taken on October 1% and the
morning of October 2, 2015, is symbolized by "1."
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designated wastewater treatment facility or separately-owned sewer system.” 15A NCAC 02T
.0402(1).

3. Respondent’s statutory permitting duty, delegated by the N.C. Environmental
Management Commission, is set out in a section titled, “Control of sources of water pollution;
permits required,” and sets these goals:

(1) The Commission shall act on all permits so as to prevent, so far as
reasonably possible, considering relevant standards under State and federal laws,
any significant increase in pollution of the waters of the State from any new or
enlarged sources. ...

2) The Commission shall also act on all permits so as to prevent violation of
water quality standards due to the cumulative effects of permit decisions. *** All
permit decisions shall require that the practicable waste treatment and disposal
alternative with the least adverse impact on the environment be utilized.

§ 143-215.1(b)(1) and (2). Deborah A. Gore, Supervisor of Respondent’s Collection Systems
unit, testified simply that, “Sanitary sewer overflows are prohibited.” (Depo. p 53:1.) In
correspondence with Respondent, the Regional EPA Chief of NPDES? Permitting and
Enforcement described the federal and conforming state law as a “strict liability scheme for
discharges,” which place the “burden ... with the permit holder to demonstrate they tried
everything to avoid the overflow (and it happened anyway).” (R SJ Ex 8.) A permittee is
obligated to notify the Respondent “as soon as possible but no later than 24 hours after
occurrence or on the next working day,” by telephone and then in writing, of any system failure
that causes untreated wastewater to escape into the environment. 15A NCAC 02B .0506 (A) (2).

4. In addition to the collection system permit’s integral performance standards, and
operation, maintenance and reporting requirements, at least three municipalities had persuaded
the Respondent to put in their permits what is referred to throughout the record as the
“affirmative defense” language. Other municipalities and their association, NCWQA, while the
respondent to put the “affirmative defense” provision in all collection system permits. By the
spring of 2014, Respondent was showing willingness to accede to their request. On May 9,
2014, the Director of the Division of Water Resources prepared out a seven-page letter for
distribution, outlining anticipated changes to twenty (20) sections of the permit that emerged
from meetings and correspondence with permittee representatives, including the following
slightly refined version of the “affirmative defense language.”

The Director may take enforcement action against the Permittee for SSOs
[“sanitary sewer overflows™] that must be reported to the Division as stipulated in
Condition IV (2) unless the Permittee demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence that the SSO was
caused by severe natural conditions; there were no feasible alternatives to the
SSO, such as the use of auxiliary treatment facilities, retention of untreated
wastewater, reduction of inflow and infiltration, use of adequate back-up
equipment, or an increase in the capacity of the system. This provision is not

7 National Pollutant Discharge Elimination System.
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satisfied if, in the exercise of reasonable engineering judgment, the Permittee
should have installed auxiliary or additional back-up equipment or should have
reduced inflow and infiltration.

In addition, the Permittee may establish an affirmative defense to any action
brought for an SSO if the Permittee demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence all of the following:
* The cause of the SSO and that the SSO was exceptional,
unintentional, temporary and caused by factors beyond the
reasonable control of the Permittee
* The SSO could not have been prevented by the exercise of
reasonable control, such as proper management, operation and
maintenance
* The SSO could not have been prevented bv adequate treatment
facilities, collection system facilities or components (e.g,.
adequately enlarging treatment or collection facilities to
accommodate growth or adequately controlling and preventing
infiltration and inflow)
* The SSO could not have been prevented bv preventive
maintenance
* The SSO could not have been prevented bv installations of
adequate back-up equipment
* The Permittee took all reasonable steps to stop, and mitigate the
impact of, the discharge as soon as possible.

Where the Permittee believes that SSO meets the criteria of either of the
preceding paragraphs, the Permittee shall so inform the appropriate Division
Regional Office and submit written Justification for its position. The Permittee
may make this submittal together with the report required by Condition 1V (2)
(i.e., within five business davs: Monday through Friday, excluding State holidays)
but in all instances must make the submittal to the appropriate Division Regional
Office within 10 business days of the date of receipt of anv Notice of Violation /
Notice of Intent to Enforce in order to be considered for immunity from
enforcement action or eligible for the affirmative defense. The Permittee has the
burden of proof that one of the above conditions has been met.

See Petitioner’s Memorandum in Support of County of Durham’s Motion for Summary

Judgment, Exhibit 5 (the last 7 pages). The letters list of changes was prefaced by the statement
that only one of them was already in use, and that “due to the need to meet with DWR regional
office collection system inspectors to explain the changes,” that it was thought that the rest could

be implemented “by the end of the year.”

5. On July 8, 2014, Petitioner filed an application with Respondent for renewal of its

System-Wide Collection System Permit, which had an expiration date of February 1, 2015.

Respondent was obligated to act on the application within 90 days, 15A NCAC 02T .0108, and it

issued a renewal permit, with an effective date of February 1, 2015, on August 21, 2014.
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Petitioner’s staff was dismayed that this permit (hereinafter, “the August permit”) did not contain
precisely the same wording as the so-called “affirmative defense” language in the May 9, 2014
letter, and Petitioner’s POTW Director, Joseph R Pierce, Jr., PE, requested that it be “rescinded.”
See page 3 of Petitioner’s Exhibit 6 to the Deposition of Deborah Gore (hereinafter, “Depo. P Ex
6,p3.)" Respondent withdrew the August permit, with the intention of replacing it before the
existing permit’s expiration date of February 1, 2015. See Petitioner’s Memorandum in Support
of County of Durham’s Motion for Summary Judgement, p.3.

6. The Petition in 15 EHR 0287 lists 16 discrete complaints about aspects of the
permit issued by the Respondent on January 29, 2015. But in subsequent negotiations, the
parties resolved on their differences, other than their disagreement concerning the “affirmative
defense” clause, and most of these agreements were incorporated into the permit issued on
February 27, 2015. Respondent left all of the “affirmative defense™ language out of this third
permit. See, Affidavit of Craig A. Bromby, Deputy General Counsel, N.C. Department of
Environmental Quality. In correspondence with OAH in October 9, 2015, counsel for both
parties concurred that the sole remaining issue was whether Petitioner was entitled to have the
“affirmative defense” language, as set out in the May 9, 2014 letter, in its permit. In its second
petition, Petitioner also suggested that it might be entitled to recover attorneys’ fees.

7. The “affirmative defense™ paragraphs in the August and January permits
differed from the version in the May 9, 2014 letter mainly by omitting that phrase. The
sentence was truncated as follows:

The SSO was exceptional,
unintentional, temporary and caused by factors beyond the
reasonable control of the Permittee ...

The phrase “unless the Permittee demonstrates through properly signed, contemporaneous
operating logs, or other relevant evidence that the SSO was caused by severe natural conditions,”
was retained in the first paragraph.

8. Petitioners have failed to show that its rights have been “substantially
prejudiced” by the omission of these words, or forecast evidence in its Petitions and
subsequent filings that it can make such a showing. Characterizing the process discussed
in this clause as attaining an “affirmative defense” does not endow it with additional
weight, or change its demands, including that, “The Permittee has the burden of proof
that one of the above conditions has been met.” Even without that reminder, the law of
this State is that the party asserting an affirmative defense bears the burden of proof. See,
e.g., Price v. Conley, 21 N.C.App. 326, 328, 204 S.E.2d 178, 180 (1974).

9. Petitioner has presented one affidavit that seeks to show the requisite substantial
prejudice. The Petitioner’s Utility Division Manager and POTW Deputy Director avers, in
pertinent part:




image77.png
In 2007, Durham County was penalized for a sewer system overflow (SSO)
caused by the act of a user. Specifically, the user jetted a grease plug from their
sewer line into the Durham County sewer line. This grease plug lodged in a 90°
turn in the Durham County sewer and resulted in a sanitary sewer overflow. I was
told at a later date by ... a NCDENR Raleigh Regional Office staff person, that if
Durham County had a collection system permit like Raleigh’s with Raleigh’s
“special language™ that Durham County would not have been assessed a penalty.

See, Attachment 1, p.2, to Petitioner’s Reply in Support of Petitioner s Motion for Summary
Judgment and in Opposition to Respondent s Motion for Summary Judgment and Motion to
Strike. Respondent properly objected to this affidavit due to the affiant’s lack of personal
knowledge of the matter he sought to prove. But even accepting all the statements as true, in the
light most favorable to the petitioner, leaves fundamental questions unaddressed. Was a right
angle in the line a reasonable engineering decision? Was the permittee fulfilling its anti-grease
education and deterrence obligations? More fundamentally. this anecdote does not address the
subject of the “affirmative defense™ clause: “the SSO [which] was caused by severe natural
conditions.”

10.  Inthe absence of direct evidence, it is not apparent on its face that the
“affirmative defense™ language, in either form, would impact Respondent’s decisions, other than
perhaps making the process more efficient. It is basically a “decision tree” for the regulator, with
instructions for the permittees supplying information following “Act of God™ weather events. It
catalogs a series of subjective evaluations of aspects of the collection system and its operation
that the regulators might weigh in determining whether to impose a fine for a sanitary sewer
overflow (*SSO”). It states that an enforcement action -- generally, a fine in the thousands of
dollars -- may be taken against any SSO large enough to require a report to the agency,® unless
the POTW shows by proper documentation that “the SSO was caused by severe natural
conditions,” and that there were no “feasible alternatives™ that “in the exercise of reasonable
engineering judgment” could have been devised to prevent it. Alternatively, the “affirmative
defense” can be made out by “contemporaneous operating logs or other relevant evidence”
showing that “the cost of the SSO was exceptional, unintentional, temporary and caused by
factors beyond the reasonable control of the permittee;” and, that “it could not be prevented by”
any of four categories preventative measures: “the exercise of reasonable control, such as proper
management, operation and maintenance™ of the system; “adequate treatment facilities or
collection system facilities or components (e.g., adequately enlarging treatment or collection
facilities to accommodate growth or adequately controlling and preventing infiltration and
inflow)” [of occult water into the system]; “preventative maintenance;” or “installations of
adequate backup equipment.” Finally, the permittee’s contemporaneous documents or other
evidence would have to show that it “took all reasonable steps to stop, and mitigate the impact
of, the discharge as soon as possible.” There are no specific quantities, ranges or even examples
that might limit the regulators usual discretion. While Petitioner is certainly entitled to equal
application of law, the effect of having the language included in its permit is too speculative to
find that Petitioner is disadvantaged by its absence.
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Conclusions of Law

1. The parties and the cause are properly before the Office of Administrative
Hearings. N.C. Gen. Stat. §§ 143-215.1(a) and (e), 150B-1(c), and 150B-23.

2. To the extent that the foregoing include conclusions of law, or that the
conclusions below are recitations of fact, they should be so considered without regard to their
given labels. Charlotte v. Heath, 226 N.C. 750, 755, 40 S.E.2d 600, 604 (1946); Peters v.
Pennington, 210 N.C. App. 1, 15, 707 S.E.2d 724, 735 (2011).

3. An administrative law judge may grant judgment on the pleadings, pursuant to a
motion made in accordance with N. C. Gen. Stat. § 1A-1, Rule 12(c), or summary judgment,
pursuant to N. C. Gen. Stat. § 1A-1, Rule 56, that disposes of all issues in the contested case.
N.C. Gen. Stat. § 150B-34(e); 26 NCAC 03 .0105.

4. Summary judgment “shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that any party is entitled to a judgment as a
matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56 of the N.C. Rules of Civil Procedure, made
applicable to contested case hearings by 26 NCAC 03 .0101(a).

S. A factual dispute is “material” only if it might affect the outcome of the suit and
“genuine” only if there is sufficient evidence for a reasonable jury to find for the opposing party.
Anderson v. Liberty Lobby, 477 US 242, 247-48 (1986); Kessing v. National Mortgage Corp.,
278 N.C. 523, 534, 180 S.E.2d 823, 830 (1971).

6. In order to be entitled to summary judgment, the moving party must bear the

burden and show that no questions of material fact remain to be resolved. Floraday v. Don
Galloway Homes, Inc., 340 N.C. 223, 225-26, 456 S.E.2d 303, 305 (1995).

7. In ruling on such motion, the judge must view all evidence in the light most
favorable to the non-movant, taking the non-movant's asserted facts as true, as well as all
reasonable inferences that may be drawn from those alleged facts. See Kennedy v. Guilford
Tech. Community College, 115 N.C. App. 581, 583, 448 S.E.2d 280, 281 (1994); Robinson v.
Acker, 140 N.C.App. 606, 611, 538 S.E.2d 601, 607 (1996).

8. When an issue can be resolved by determining a question of law, and the question
is decided against the moving party, it is appropriate to render summary judgment against the
moving party. N.C. Gen. Stat. § 1A-1, Rule 56(c).

9, Although findings of fact are not appropriate when the issue is a question of law,
they may be used to set out the undisputed facts. See, In re Estate of Pope, 192 N.C.App. 321,
666 S.E.2d 140, 666 S.E.2d 140, 147 (2008) disc. rev. den., 363 N.C. 126, 673 S.E.2d 129
(2009); Krueger v. N. Carolina Criminal Justice Educ. & Training Standards Comm'n, 198 N.C.
App. 569, 578, 680 S.E.2d 216, 222 (2009).
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10.  To be entitled relief, a Petitioner must show not only that the Agency exceeded its
authority or jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily or
capriciously, or failed to act as required by rule or law, within the meaning of N.C. Gen. Stat. §
150B-23(a), but also must first “establish that the agency named as the respondent has deprived
the petitioner of property, has ordered the petitioner to pay a fine or civil penalty, or has
otherwise substantially prejudiced the petitioner's rights.” CaroMont Health, Inc. v. N.C. Dep't
of Health & Human Servs., 231 N.C. App. 1, 3-5, 751 S.E.2d 244, 247-48 (2013); Britthaven,
Inc. v. N.C. Dep't of Human Res., 118 N.C.App. 379, 382, 455 S.E.2d 455, 459 (1995)).
(Emphasis added.)

I1. Petitioner has failed to show by a preponderance of the evidence that its rights
have been substantially prejudiced by the issuance, on January 29, 2015, of the “System-Wide
Wastewater Collection System Permit, WQCS00038 (Renewal),” dated January 26, 2015
(hereinafter, “the January permit”), and consequently, it cannot be entitled to relief under N.C.
Gen.Stat. § 150B-23(a). Parkway Urology, P.A. v. N.C. Dept. of Health & Human Servs., Div.
of Health Serv. Regulation, Certificate of Need Section, 205 N.C. App. 529, 539, 696 S.E.2d 187,
194-95 (2010).

12. Respondent substantially prejudiced the Petitioner’s procedural rights to notice
and hearing by failing to use the proper procedure set out in N.C. Gen. Stat. §§ 143-215.1(b)(4)c
and (e), and 150B-3(b), as required by law., prior to withdrawing the January permit and issuing
on February 27, 2015 the “System-Wide Collection System Permit, Permit Number
WQCS00038.” N.C. Gen. Stat. §§150B-1(b); 150B-23(a)(3) and (5).

13. Asthere is no genuine issue of material fact bearing on the matter, Respondent is
entitled to summary judgment as a matter of law that the January permit is valid and lawful, and
such is hereby GRANTED.

14. As there is no genuine issue of material fact bearing on the matter, Petitioner is
entitled to summary judgment as a matter of law that the February permit was issued contrary to
Respondent’s statutory authority, and invalid, and such is hereby GRANTED.

DECISION

Consequently, it is ORDERED that the “System-Wide Wastewater Collection System

Permit, WQCS00038 (Renewal),” dated January 26, 2015, issued January 29, 2015, is and shall
remain in effect until its expiration date, unless altered by agreement of the parties, or as
provided by law.

NOTICE
This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34.

Under the provisions of North Carolina General Statute § 150B-45, any party wishing to
appeal the final decision of the Administrative Law Judge must file a Petition for Judicial




image80.png
Review in the Superior Court of the county where the person aggrieved by the administrative
decision resides, or in the case of a person residing outside the State, the county where the
contested case which resulted in the final decision was filed. The appealing party must file the
petition within 30 days after being served with a written copy of the Administrative Law
Judge’s Final Decision. In conformity with the Office of Administrative Hearings’ rule, 26
N.C. Admin. Code 03.0102, and the Rules of Civil Procedure, N.C. General Statute 1A-1,
Article 2, this Final Decision was served on the parties the date it was placed in the mail as
indicated by the date on the Certificate of Service attached to this Final Decision. N.C. Gen.
Stat. § 150B-46 describes the contents of the Petition and requires service of the Petition on all
parties. Under N.C. Gen. Stat. § 150B-47, the Office of Administrative Hearings is required to
file the official record in the contested case with the Clerk of Superior Court within 30 days of
receipt of the Petition for Judicial Review. Consequently, a copy of the Petition for Judicial
Review must be sent to the Office of Administrative Hearings at the time the appeal is initiated
in order to ensure the timely filing of the record.

This the 12th day of August, 2016.

C

J Randolph Ward
Administrative Law Judge

10
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS
08/16/2016 4:39 PM

STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF DURHAM 15 EHR 01287, 15EHR02300
County of Durham
Petitioner,
V- ORDER AMENDING
. . FINAL DECISION
1
N:C'. Departmcnt of Environmental Quality, SUMMARY JUDGMENT
Division of Water Resources
Respondent.

Pursuant to 26 NCAC 3.0129, for the purpose of correcting a clerical error, IT IS HEREBY
ORDERED that the above-captioned Decision, issued from this Office on August 12, 2016 is
amended as follows:

THIS MATTER is before the undersigned on the Motion to Dismiss filed by the
Respondent Department of Environmental Quality (hereinafter, “Respondent™), the Motion for
Summary Judgment filed by the Petitioner County of Durham (“Petitioner”), and two procedural
motions. The two contested cases represented by the above file numbers, filed on March 2, 2015
and March 27, 2015, respectively, were consolidated by Order entered June 22, 2015, [This
decision amends the “Order” filed August 12, 2016 to correct clerical mistakes and omissions.?]

PROCEDURAL MOTIONS

INTERVENORS
Preliminarily, the North Carolina Water Quality Association (‘“NCWQA”) -- “a statewide
association of public water, sewer, and stormwater utilities” serving “a significant majority” of the
State citizens with publicly owned wastewater treatment works (“POTW?”) -- seeks to intervene
“for the limited purpose of submitting [an] . . . Amicus Curiae Brief” in support of the Petitioner’s
position. Neither Petitioner nor Respondent oppose this request. See N.C. Water Quality
Association Unopposed Motion to Intervene to Submit Amicus Brief, and N.C. Water Quality

Association Amicus Brief 15 EHR02300 & 15 EHR01287.

1 The consolidated Petitions were filed before the then-Department of Environment and Natural Resources became
the Department of Environmental Quality, effective September 18, 2015, by virtue of legislation that became law on
that date.

2Per N.C, Gen. Stat. § 1A-1, Rule 60(a) of the N.C. Rules of Civil Procedure, made applicable to contested case
hearings by 26 NCAC 03 .0101(a). The legal effect has not been altered. The undersigned regrets the mistaken
filing and any inconvenience it may have caused parties.
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The Haw River Assembly (“HRA”), an organization consisting of “approximately 835
dues-paying members, many of whom live, work, and/or recreate in downstream from areas
serviced by [Durham] County’s wastewater collection system,” seeks to intervene pursuant to N.C.
Gen. Stat. §150B-23(d) “for the limited purpose of filing [an] . .. Amicus Curiae brief without
acquiring the status of a party.” See Haw River Assembly Motion to Intervene to Submit Amicus
Curiae Brief. While warning that it is redundant and “self-serving,” Petitioner does not oppose
acceptance of HRA’s brief.

“To intervene with the full rights of a party, the applicant must satis{y the requirements of
[N.C. Gen. Stat. §1A-1,] Rule 24. However, an applicant may instead elect to participate to a lesser
extent as deemed appropriate by the ALJ, pursuant to N.C.G.S. § 150B-23(d).” Holly Ridge
Associates, LLC v. N.C. Dept. of Env't & Natural Res., 361 N.C. 531, 535-37, 648 S.E.2d 830,
834-35 (2007). The second sentence of N.C. Gen. Stat. § 150B—23(d) provides for discretionary
intervention broader than the permissive intervention under Rule 24. State ex rel. Com'r of Ins. v.
North Carolina Rate Bureau, 300 N.C. 460, 468, 269 S.E.2d 538, 543 (1978).

The motions to intervene of NCWQA and HRA are GRANTED, pursuant to 26 NCAC 03
.0117(d)(1), for the limited purpose of accepting the briefs accompanying their timely motions,
without otherwise “acquiring the status of [ ] part[ies].” N.C. Gen. Stat. §150B-23(d); Holly
Ridge, 648 S.E.2d at 837.

LATE FILING

The clectronically filed copy of Respondent’s Response to Motion for Summary Judgment
and Respondent’s Memorandum in Support of the Response to Petitioner’s Motion for Summary
Judgment was initially transmitted on its due date, October 26, 2015, without a supporting
affidavit. Shortly after 5:00 PM that day, “counse] realized that an affidavit had inadvertently been
omitted,” and these pleadings were retransmitted with the affidavit. Respondent filed a Motion to
Deem Timely Filed Response to Motion for Summary Judgment Memorandum on October 28,
2015, and requested that the second transmission be deemed timely filed.

Since the applicable rule, 26 NCAC 03 .0102(e)(1), creates no right or reasonable
expectation that parties served will have time to take action on a pleading during the business day
on which it is filed, Petitioner was not prejudiced by Respondent’s mistake. It is notable that
forums with many years of experience with electronic filing treat filings before midnight on the
due date as timely filed. See, e.g., U.S. Eastern District Local Rule 5.1(a)(1) / Electronic Case
Filing System Rule (E)(3); Worker’s Compensation Rules of the North Carolina Industrial
Commission, Rule 101,

Consequently, the Respondent’s Motion to Deem Timely Filed Response to Motion for
Summary Judgment Memorandum is GRANTED. N.C. Gen. Stat. § 1A-1, Rule 6(b).

DISPOSITIVE MOTIONS

MOOTNESS
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Respondent filed a motion to dismiss the contested case denominated 15 EHR 01287 for
“[f]ailure to state a claim upon which relief can be granted” pursuant to Rule 12(b)(6) of the N.C.
Rules of Civil Procedure, on the jurisdictional grounds that the issues it presents are moot. As the
Respondent articulates a genuine mootness argument, the motion is evaluated pursuant to N.C,
Gen. Stat. § 1A-1, Rule 12(b)(1) of the N.C. Rules of Civil Procedure, made applicable to contested
case hearings by 26 NCAC 03 .0101(a). Murray v. University of North Carolina at Chapel Hill,
__ N.C. App. __,782 S.E.2d 531, 537, 2016 WL 787889 (COA15-375, 1 March 2016)
(“[M]ootness is properly raised through a motion under ... Rule 12(b)(1),” citing Yeager v. Yeager,
228 N.C. App. 562, 565, 746 S.E.2d 427, 430 (2013)).

The Petition initiating 15 EHR 01287 alleges deficiencies in the “System Wide Wastewater
Collection System Permit” issued by Respondent on January 29, 2015 (hereinafter, the J anuary
permit”) —the second permit issued in response to Petitioner’s application for renewal. See Exhibit
9 to Respondent’s Response to Petitioner’s Motion for Summary Judgment. Respondent argues
that the January permit was “withdrawn” and replaced with a third permit, issued on February 27,
2015, thus mooting any issues particular to 15 EHR 01287.

However, as Petitioner correctly argues, before the “suspension, revocation, annulment,
withdrawal, recall, cancellation or amendment” of any permit, Respondent must first give “not less
than 60 days® written notice to any person affected,” and an opportunity to be heard. N.C. Gen.
Stat. §§ 143-215.1(b)(4)c.; 150B-2(3); 150B-3(b). Suspension can be accomplished more
expeditiously only if “emergency action” is required, and there is no allegation or indication of
such a situation in the record. The parties had made progress in negotiations, Respondent expected
those talks to continue, apparently did not foresee an immediate objection and, with some
encouragement from Petitioner, reissued the first iteration of the new permit on J anuary 29, 2015
to have one in place before the old one expired February 1, 2015. See Respondent’s Memorandum
in Support of Motion to Dismiss, p.2; Deposition of Deborah Gore, Volume II, pages 63-64 and
80, and Respondent’s Exhibits 1 and 5 (hereinafter, “Depo.II3 p 63:18-64:4 and 80:2-16; R Tx 1
& 5%). Petitioner had successfully requested that the first permit be rescinded under somewhat
similar circumstances. However, this course of dealing was not so well established that
Respondent could rely upon it.

Consequently, Respondent’s Motion to Dismiss the Petition 15 EHR 01287 must be
DENIED.

MOTION FOR SUMMARY JUDGMENT

Recitation of Facts

1. The foregoing uncontroverted facts, and conclusions, are incorporated herein by
reference.
2 Petitioner County of Durham operates and maintains a “wastewater collection

system” consisting of nearly 95 miles of sewer pipes, and a dozen pump stations, to drain and

3 “II” symbolizes “Volume 1I” of Ms. Gore's deposition, with pages numbered 1 through 85, taken on the
afternoon October 2, 2015. The first volume (pages 1-222), referenced infia, taken on October 1%t and the
morning of October 2, 2015, is symbolized by "L."
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carry wastewater to a treatment plant that processes and returns the cleaned water to surface
waters.

3. Respondent’s Division of Water Resources issues the “Collection System
Permits” under which municipalities operate such “collection systems.” That term refers to the
“sewer lines, force mains, pump stations or any combination thereof that conveys wastewater to
a designated wastewater treatment facility or separately-owned sewer system.” 15A NCAC 02T
.0402(1). Respondent’s statutory permitting duty, delegated to it by the N.C. Environmental
Management Commission, is set out in a section titled, “Control of sources of water pollution;
permits required,” which sets these goals:

(1) The Commission shall act on all permits so as to prevent, so far as
reasonably possible, considering relevant standards under State and federal laws,
any significant increase in pollution of the waters of the State from any new or

enlarged sources. ...
2) The Commission shall also act on all permits so as to prevent violation of

water quality standards due to the cumulative effects of permit decisions. ... All
permit decisions shall require that the practicable waste treatment and disposal
alternative with the least adverse impact on the environment be utilized.

§ 143-215.1(b)(1) and (2). Deborah A. Gore, Supervisor of Respondent’s Collection Systems
unit, testified simply that, “Sanitary sewer overflows are prohibited.” (Depo.l p 53:1.) In
correspondence with Respondent, the Regional EPA Chief of NPDES* Permitting and
Enforcement described the federal and conforming state law as a “strict liability scheme for
discharges,” which place the “burden ... with the permit holder to demonstrate they tried
everything to avoid the overflow (and it happened anyway).” (R SJ Ex 8.) A permittee is
obligated to notify the Respondent “as soon as possible but no later than 24 hours after
occurrence or on the next working day,” by telephone and then in writing, of any system failure
that causes untreated wastewater to escape into the environment. 15A NCAC 02B

.0506(a)(2)(A).

4. In addition to the collection system permit’s integral performance standards, and
operation, maintenance and reporting requirements, at least three municipalities had persuaded
the Respondent to put in their permits what is referred to throughout the record as the
“affirmative defense” language. Other municipalities and their association, NCWQA, lobbied
the Respondent to put the “affirmative defense” provision in all collection system permits. By
the spring of 2014, Respondent was showing a willingness to accede to their request. On May 9,
2014, the Director of the Division of Water Resources prepared a seven-page letter for
distribution to interested parties, outlining anticipated changes to twenty (20) sections of the
permit that emerged from meetings and correspondence with permittee representatives, including
the following slightly refined version of the “affirmative defense language” (with editing marks

removed):

The Director may take enforcement action against the Permittee for SSOs
[“sanitary sewer overflows”] that must be reported to the Division as stipulated in

4 National Pollutant Discharge Elimination System.
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Condition IV (2) unless the Permittee demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence that the SSO was
caused by severe natural conditions; there were no feasible alternatives to the
SSO, such as the use of auxiliary treatment facilities, retention of untreated
wastewater, reduction of inflow and infiltration, use of adequate back-up
equipment, or an increase in the capacity of the system. This provision is not
satisfied if, in the exercise of reasonable engineering judgment, the Permittee
should have installed auxiliary or additional back-up equipment or should have
reduced inflow and infiltration.

In addition, the Permittee may establish an affirmative defense to any action
brought for an SSO if the Permittee demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence all of the following:
* The cause of the SSO and that the SSO was exceptional,
unintentional, temporary and caused by factors beyond the
reasonable control of the Permittee
* The SSO could not have been prevented by the exercise of
reasonable control, such as proper management, operation and
maintenance
* The SSO could not have been prevented by adequate treatment
facilities, collection system facilities or components (e.g,.
adequately enlarging treatment or collection facilities to
accommodate growth or adequately controlling and preventing
infiltration and inflow)
¢ The SSO could not have been prevented by preventive
maintenance
* The SSO could not have been prevented by installations of
adequate back-up equipment
* The Permittee took all reasonable steps to stop, and mitigate the
impact of, the discharge as soon as possible.

Where the Permittee believes that SSO meets the criteria of either of the
preceding paragraphs, the Permittee shall so inform the appropriate Division
Regional Office and submit written Justification for its position. The Permittee
may make this submittal together with the report required by Condition IV (2)
(i.e., within five business days: Monday through Friday, excluding State holidays)
but in all instances must make the submittal to the appropriate Division Regional
Office within 10 business days of the date of receipt of any Notice of Violation /
Notice of Intent to Enforce in order to be considered for immunity from
enforcement action or eligible for the affirmative defense. The Permittee has the
burden of proof that one of the above conditions has been met.

Sce Petitioner’s Memorandum in Support of County of Durham’s Motion for Summary
Judgment, Exhibit 5 (the last 7 pages). The letter’s list of changes was prefaced by the statement
that only one of these changes was already in effect, and that “due to the need to meet with DWR
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regional office collection system inspectors to explain the changes,” that it was thought that the
rest would be implemented “by the end of the year.”

5. On July 8, 2014, Petitioner filed an application with Respondent for renewal of its
System-Wide Collection System Permit, which had an expiration date of February 1, 2015.
Respondent was obligated to act on the application within 90 days, 15A NCAC 02T .0108, and it
issued a renewal permit, with an effective date of February 1, 2015, on August 21, 2014.
Petitioner’s staff was dismayed that this permit (hereinafter, “the August permit”) did not contain
precisely the same wording as the so-called “affirmative defense” language in the May 9, 2014
letter, and Petitioner’s POTW Director requested that it be “rescinded.” (Depo. P Ex 6, p 3.)
Respondent acceded to this request, and withdrew the August permit with the intention of
replacing it before the existing permit’s expiration date of February 1, 2015, See Petitioner’s
Memorandum in Support of County of Durham’s Motion for Summary Judgment, Tab 3, Exhibit
7.

6. The parties entered into negotiations, but had not reached an agreement as
the expiration date of the existing permit approached. Respondent reissued the August
permit on January 29, 2015. The “affirmative defense” paragraphs in the August and
January permits differed from the version in the May 9, 2014 letter mainly by the
omission of that label. The sentence was truncated as follows:

was exceptional, unintentional, temporary and caused by factors
beyond the reasonable control of the Permittee ...

The phrase “unless the Permittee demonstrates through properly signed, contemporaneous
operating logs, or other relevant evidence that the SSO was caused by severe natural conditions,”
was retained in the first paragraph of this provision.

7. The Petition in 15 EHR 0287 lists 16 discrete complaints about aspects of the
permit issued by the Respondent on January 29, 2015. But in subsequent negotiations, the
parties resolved their differences, other than their core disagreement concerning the “affirmative
defense” clause, and most of these agreements were incorporated into the permit issued on
February 27, 2015. Respondent lefl out all of the “affirmative defense” language out of this third
permit. See, Affidavit of Craig A. Bromby, Deputy General Counsel, N.C. Department of
Environmental Quality, appended to Respondent’s Response fo Petitioner’s Motion for Summary
Judgment. In correspondence with the Office of Administrative Hearings on October 9, 2015,
counsel for both parties concurred that the sole remaining issue was whether Petitioner was
entitled to have the “affirmative defense” language, as set out in the May 9, 2014 letter, in
Petitioner’s permit. In its second Petition, 15 EHR 02300, Petitioner also suggested that it was
entitled to recover attorneys’ fees.
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8. Petitioner has failed to show that its rights have been “substantially prejudiced”
by the omission of the excised words. Nor has it forecast evidence in its Petitions and
subsequent filings that it can make such a showing. The right to raise an “Act of God” or force
majeure defense exists independently of any mention in these permits. See, e.g., Lea Co. v.
North Carolina Bd. of Transp., 308 N.C. 603, 615-16, 304 S.E.2d 164, 173-74 (1983); Safeguard
Ins. Co. v. Wilmington Cold Storage Co., 267 N.C. 679, 687, 149 S.E.2d 27, 34 (1966);
Heatherly v. Hollingsworth Co. Inc., 211 N.C. App. 282, 712 S.E.2d 345, 349 (2011). Neither
version of this provision purports to require Respondent to exercise its discretion differently,
which would violate its statutory authority. Characterizing the process discussed in this clause as
attaining an “affirmative defense” does not endow it with additional weight, or change its
demands, including that, “The Permittee has the burden of proof that one of the above conditions
has been met.” Even without that reminder in the provision, the law of this State is that the party
asserting an affirmative defense must bear the burden of proof. See, e.g., Price v. Conley, 21
N.C.App. 326, 328,204 S.E.2d 178, 180 (1974).

9. Petitioner has presented one affidavit that seeks to show the requisite substantial
prejudice. The Petitioner’s Utility Division Manager and POTW Deputy Director avers, in
pertinent part:

In 2007, Durham County was penalized for a sewer system overflow (SSO) caused
by the act of a user. Specifically, the user jetted a grease plug from their sewer line
into the Durham County sewer line. This grease plug lodged in a 90° turn in the
Durham County sewer and resulted in a sanitary sewer overflow. I was told at a
later date by ... a NCDENR Raleigh Regional Office staff person, that if Durham
County had a collection system permit like Raleigh’s with Raleigh’s “special
language” that Durham County would not have been assessed a penalty.

See, Attachment 1, p.2, to Petitioner’s Reply in Support of Petitioner’s Motion for Summary
Judgment and in Opposition to Respondent’s Motion for Summary Judgment and Motion to
Strike. Respondent properly objected to this affidavit due to the affiant’s lack of personal
knowledge of the matter he sought to prove. N.C. Gen. Stat. § 1A-1, Rule 56(¢). But even
accepting all the statements as true, in the light most favorable to the Petitioner, this affidavit on
its face, it is not pertinent to this case. This anecdote does not address the subject of the
“affirmative defense” clause: “the SSO [which] was caused by severe natural conditions.”

10. In the absence of direct evidence, it is not apparent on its face that the
“affirmative defense” language, in either form, would impact Respondent’s decisions, other than
perhaps making the process more efficient. It is basically a “decision tree” for the regulator, with
instructions for the permittees supplying information following an “Act of God” weather event.
It catalogs a series of subjective evaluations of aspects of the collection system and its operation
that the regulators might weigh in determining whether to impose a fine for a sanitary sewer
overflow (“SSO”), without restrictions. It states that an enforcement action may be taken against
any SSO requiring a report to the agency?®, unless the POTW shows by proper documentation

that “the SSO was caused by severe natural conditions,” and that there were no “feasible

5 «“Any failure of a collection system, pumping station or treatment facility resulting in a by-pass without treatment
of all or any portion of the wastewater.” 15A NCAC 02B .0506(a)(2)(A).
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alternatives” that, “in the exercise of reasonable engineering judgment,” could have been
devised to prevent the SSO. Alternatively, the “affirmative defense” might be made out by
“contemporaneous operating logs or other relevant evidence™ showing that “the cost of the SSO
was exceptional, unintentional, femporary and caused by factors beyond the reasonable control
of the permittee;” and, that “it could not be prevented by” any of four categories of preventative
measures: “the exercise of reasonable control, such as proper management, operation and
maintenance” of the system; “adequate treatment facilities or collection system facilities or
components (e.g., adequately enlarging treatment or collection facilities to accommodate growth
or adequately controlling and preventing infiltration and inflow)” of occult water into the
system; “preventative maintenance;” or, “installations of adequate backup equipment.” Finally,
the permittee’s contemporaneous documents or other evidence would have to show that it “took
all reasonable steps to stop, and mitigate the impact of, the discharge as soon as possible.”
There are no specific quantities, ranges or even examples that might be perceived as limiting the
regulators’ usual discretion.

Conclusions of Law

1. The parties and the cause are properly before the Office of Administrative Hearings.
N.C. Gen. Stat. §§ 143-215.1(a) and (&), 150B-1(c), and 150B-23.

2 To the extent that the foregoing includes conclusions of law, or that the
conclusions below are recitations of fact, they should be so considered without regard to their
given labels. Charlotte v. Heath, 226 N.C. 750, 755, 40 S.E.2d 600, 604 (1946); Peters v.
Pennington, 210 N.C. App. 1, 15,707 S.E.2d 724, 735 (2011).

3. Although findings of fact are not appropriate when the issue is a question of law,
they may be used to set out the undisputed facts. See, In re Estate of Pope, 192 N.C.App. 321,
666 S.E.2d 140, 666 S.E.2d 140, 147 (2008) disc. rev. den., 363 N.C. 126, 673 S.E.2d 129
(2009); Krueger v. N. Carolina Criminal Justice Educ. & Training Standards Comm'n, 198 N.C.
App. 569, 578, 680 S.E.2d 216, 222 (2009).

4. An administrative law judge may grant judgment on the pleadings, pursuant to a
motion made in accordance with N. C. Gen. Stat. § 1A-1, Rule 12(c), or summary judgment,
pursuant to N. C. Gen. Stat. § 1A-1, Rule 56, that disposes of all issues in the contested case.
N.C. Gen. Stat. § 150B-34(e); 26 NCAC 03 .0105.

5. Summary judgment “shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that any party is entitled to a judgment as a
matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56 of the N.C. Rules of Civil Procedure, made
applicable to contested case hearings by 26 NCAC 03 .0101(a).

6. A factual dispute is “material” only if it might affect the outcome of the suit and
“genuine” only if there is sufficient evidence for a reasonable jury to find for the opposing party.
Anderson v. Liberty Lobby, 477 US 242, 247-48 (1986); Kessing v. National Mortgage Corp.,
278 N.C. 523, 534, 180 S.E.2d 823, 830 (1971).
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7. In order to be entitled to summary judgment, the moving party must bear the
burden and show that no questions of material fact remain to be resolved. FI loraday v. Don
Galloway Homes, Inc., 340 N.C. 223, 225-26, 456 S.E.2d 303, 305 (1995).

8. In ruling on such a motion, the judge must view all evidence in the light most
favorable to the non-movant, taking the non-movant's asserted facts as true, as well as all
reasonable inferences that may be drawn from those alleged facts. See Kennedy v. Guilford
Tech. Community College, 115 N.C. App. 581, 583, 448 S.E.2d 280, 281 (1994); Robinson v.
Acker, 140 N.C.App. 606, 611, 538 S.E.2d 601, 607 (1996).

9. When an issue can be resolved by determining a question of law, and the question
is decided against the moving party, it is appropriate to render summary judgment against the
moving party. N.C. Gen. Stat. § 1A-1, Rule 56(c).

10.  To be entitled to relief, a Petitioner in a contested case must show not only that
the agency exceeded its authority or jurisdiction, acted erroneously, failed to use proper
procedure, acted arbitrarily or capriciously, or failed to act as required by rule or law, within the
meaning of N.C, Gen. Stat. § 150B-23(a), but also must first “establish that the agency named as
the respondent has deprived the petitioner of property, has ordered the petitioner to pay a fine or
civil penalty, or has otherwise substantially prejudiced the petitioner's rights.” CaroMont
Health, Inc. v. N.C. Dep't of Health & Human Servs., 231 N.C. App. 1, 3-5, 751 S.E.2d 244,
247-48 (2013); Britthaven, Inc. v. N.C. Dep't of Human Res., 118 N.C.App. 379, 382, 455 S.E.2d
455, 459 (1995)). (Emphasis added.)

11.  Petitioner has failed to plead or allege facts or forecast evidence that would
support a finding that its rights have been substantially prejudiced by the issuance, on January
29,2015, of the “System-Wide Wastewater Collection System Permit, WQCS00038 (Renewal),”
dated January 26, 2015 (“the January petmit”), and consequently, Petitioner is not entitled to
relief pursuant to N.C. Gen. Stat. § 150B-23(a). Parkway Urology, P.A. v. N.C. Dept. of Health
& Human Servs., Div. of Health Serv. Regulation, Certificate of Need Section, 205 N.C. App.
529, 539, 696 S.E.2d 187, 194-95 (2010).

12. As there is no genuine issue of material fact bearing on the matter, Respondent is
entitled to summary judgment as a matter of law that the January permit is valid and lawful, and
such is hercby GRANTED.

13 Respondent substantially prejudiced the Petitioner’s procedural rights to notice
and hearing by failing to use the proper procedure set out in N.C. Gen. Stat. §§ 143-215.1(b)(4)c
and (c), and 150B-3(b), as required by law, prior to withdrawing the January permit, and thus by
issuing on February 27, 2015 the “System-Wide Collection System Permit, Permit Number
WQCS00038,” in place of the January permit. N.C. Gen. Stat. §§150B-1(b); 150B-23(a)(3) and

).
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14.  As there is no genuine issue of material fact bearing on the matter, Petitioner is
entitled to summary judgment as a matter of law that the February permit was issued contrary to
Respondent’s statutory authority, and invalid, and such is hereby GRANTED.

DECISION

Consequently, the “System-Wide Wastewater Collection System Permit, WQCS00038
(Renewal),” dated January 26, 2015, issued January 29, 2015, is and shall remain in effect until
its expiration date, unless altered by agreement of the parties, or otherwise as provided by law.

So Ordered.
NOTICE
This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34.

Under the provisions of North Carolina General Statute § 150B-45, any party wishing to
appeal the final decision of the Administrative Law Judge must file a Petition for Judicial Review
in the Superior Court of the county where the person aggrieved by the administrative decision
resides, or in the case of a person residing outside the State, the county where the contested case
which resulted in the final decision was filed. The appealing party must file the petition within
30 days after being served with a written copy of the Administrative Law Judge’s Final
Decision. In conformity with the Office of Administrative Hearings’ rule, 26 N.C. Admin. Code
03.0102, and the Rules of Civil Procedure, N.C. General Statute 1A-1, Article 2, this Final
Decision was served on the parties the date it was placed in the mail as indicated by the date
on the Certificate of Service attached to this Final Decision. N.C. Gen. Stat. § 150B-46
describes the contents of the Petition and requires service of the Petition on all parties. Under N.C.
Gen. Stat. § 150B-47, the Office of Administrative Hearings is required to file the official record
in the contested case with the Clerk of Superior Court within 30 days of receipt of the Petition for
Judicial Review. Consequently, a copy of the Petition for Judicial Review must be sent to the
Office of Administrative Hearings at the time the appeal is initiated in order to ensure the timely
filing of the record.

This the 16th day of August, 2016.

(

J Randolph Ward
Administrative Law Judge
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STATE OF NORTH CAROLINA IN THE OFFICE OF
ADMINISTRATIVE HEARINGS
COUNTY OF WAKE 16 OSP 01382

JONATHAN S. ONYENEKWE,
Petitioner,

V. FINAL DECISION
NC DEPARTMENT OF HEALTH AND
HUMAN SERVICES, RJ BLACKLEY
ADATC

Respondent.

— N e e e e

On May 25, 2016, Administrative Law Judge Melissa Owens Lassiter heard this
case in Raleigh, North Carolina, pursuant to Chapters N.C.G.S. § 150B and § 126,
regarding Petitioner's appeal of his dismissal from employment. On July 5, 2016, the
undersigned issued an Order ruling that Respondent had just cause to dismiss Petitioner
from employment, and that Petitioner failed to prove that Respondent discriminated
against him by dismissing him from employment. The undersigned ordered Respondent
to file a proposed Final Decision in accordance with such ruling. On August 1, 2016,
Respondent filed its proposed Final Decision with the Office of Administrative Hearings.

APPEARANCES

For Petitioner: Jonathan 8. Onyenekwe, 2245 Springhill Avenue, Raleigh,
NC 27603

For Respondent:  Jonathan D Shaw, Assistant Attorney General, N.C.
Department of Justice, P.O. Box 629, Raleigh, NC 27602

ISSUES
1. Whether Respondent had just cause to dismiss Petitioner from his
employment as a Health Care Technician | at RJ Blackley ADATC for engaging in
unacceptable job performance and unacceptable personal conduct?

2. Whether Respondent discriminated against Petitioner by dismissing
Petitioner from employment as a Health Care Technician 1?
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EXHIBITS ADMITTED INTO EVIDENCE

For Petitioner:

1.
2.

April 22, 2015: E-mail to Mr. Onyenekwe from Lisa Haire
January 31, 2014: Letter to Human Resources from Mr. Onyenekwe

For Respondent:

i

No

-

-

PN oo R R

Documents behind Tab 1-A in notebook of documents, 13 pages

R J Blackley First Floor Schematic

January 24, 2014 Written Warning

Email and Coaching Memo RE: Gas Tank Policy February 2014

March 2014: Fresh Air Break Incident with Supporting Emails and Training
Documents

April 3, 2014: Time and Attendance Violation Reminder

March 1, 2014: Documentation of coaching efforts with Mr. Onyenekwe
regarding vital sign policy and other vital sign sheets

June 6, 2014, August 26, 2014, October 18, 2014: Notes to file re:
Cellphone Use on Ward; RJ Blackley Policy AD111 Dress Code Policy
2014-2015: Work Performance Plan

December 3, 2014: Note to file re: Escorting Patients; RJ Blackley Policy
NU-101, Patient Care Assignment and Supervision

January 16, 2015: Notes to file re: Escorting Patients; RJ Blackley Policy
CP-128 Levels of Observation

2014/2015: Mid cycle evaluation

February 23, 2015: Written Warning

April 30, 2015: Suspension without Pay

October 31, 2014: Handwritten note signed by Sharon Boyd

25 NCAC 011.2302 Dismissal For Unsatisfactory Performance of Duties
25 NCAC 01J.0804 Just Cause for Disciplinary Action

25 NCAC 011.2304 Dismissal for Personal Conduct

WITNESSES

For Petitioner: Jonathan S. Onyenekwe

For Respondent:  Priscilla Wilson, John Thompson; Kathy Maas
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FINDINGS OF FACT

BASED UPON careful consideration of the sworn testimony of the witnesses
presented at the hearing, the documents and exhibits admitted into evidence, having
weighed all the evidence and assessed the credibility of the witnesses, including but not
limited to the demeanor of the witnesses, any interests, bias, or prejudice the witnesses
may have, the opportunity of the witnesses to see, hear, know or remember the facts or
occurrences about which the witnesses testified, and having judged the witnesses'
testimony for reasonableness and consistency with all other believable evidence in the
case, the undersigned finds:

I. Background

1. On August 24, 2015, Petitioner was a career state employee at RJ Blackley
ADATC having been employed with RJ Blackley ADATC as a Healthcare Technician | for
nine years.

2. In July and August of 2015, Kathy Maas, (“Maas”) (how retired), was the
Director of Nursing of RJ Blackley. Maas was also the acting 15t shift supervisor, and
supervised Petitioner both directly, as the acting supervisor, and indirectly, as the Director
of Nursing.

3. On August 19, 2015, Maas placed Petitioner on Investigatory Leave With
Pay, and issued Petitioner a Notice to attend a Pre-Disciplinary Conference on August
20, 2015. In such Notice of Investigatory Placement with Pay, Maas noted that Petitioner
was being placed on leave with pay while an investigation was conducted into incidents
of unacceptable personal conduct and/or "unsatisfactory job performance resulting from
an allegation of patient exploitation." (Resp. Exh. 1) On August 20, 2015, Maas
conducted a pre-disciplinary conference with Petitioner.

4. In the August 19, 2015 Notice, Maas erroneously stated that she was
investigating Petitioner for patient exploitation. There was absolutely no evidence before
Maas, or before the undersigned that Petitioner had exploited any patient. Maas did not
investigate Petitioner for patient exploitation, and did not find that Petitioner exploited any
patient in the August 24, 2015 dismissal letter. Maas included the patient exploitation
language in the August 19, 2015 Notice by mistake.

5. On August 24, 2015, Director of Nursing Maas, as the decision-maker,
separated Petitioner from employment for engaging in unacceptable personal conduct
and unsatisfactory job performance. (Resp. Exh. 1B)

a. Specifically, Maas determined Petitioner engaged in unacceptable
personal conduct on July 2, 2015 when he failed to follow "The Razor Protocol",
a known work rule, for distributing razors to patients, by initialing entries on the
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razor assignment sheet that he didn't make, and dispensing and collecting razors
when he wasn't assigned that task.

b. Additionally, Maas found that Petitioner engaged in unacceptable personal
conduct on July 6, 2015 when he violated Respondent's Patient Care
Assignment and Staffing for Nursing Services Policy (NU101) by leaving a
female staff member alone with two male patients. (Resp. Exh. 1B) Maas noted
that Petitioner's "failure to follow correct procedures and work rules jeopardizes
our ability to ensure safe, quality patient care." (Resp. Exh. 1B, p. 3)

c. Since Petitioner had three active disciplinary actions at that time, Maas
found that Petitioner's:

continued pattern of repeatedly failing to follow policy and procedures
in spite of coaching and mentoring indicates inability or unwillingness
to follow policy and procedure and to satisfactorily meet the work
performance expectations of your position, but most importantly,
jeopardizes the care of our patients.

(Resp. Exh. 1B, p. 3)

6. Petitioner appealed his dismissal through Respondent's internal grievance
process. On December 30, 2015, Respondent's hearing officer conducted a hearing on
Petitioner's appeal of his dismissal. On January 11, 2016, Respondent's hearing officer
issued her decision, and upheld Respondent's decision to dismiss Petitioner from
employment for engaging in unacceptable personal conduct, and unsatisfactory job
performance. On January 19, 2016, Respondent's Deputy Secretary of Behavioral
Health/DD/SAS upheld the dismissal of Petitioner from employment.

7. On February 8, 2016, Petitioner filed a petition for contested case with the
Office of Administrative Hearings appealing his dismissal from employment, effective
August 24, 2015, for engaging in unacceptable personal conduct and unsatisfactory job
performance. Petitioner alleged that Respondent discharged him from employment
without just cause, and that such discharge constituted discrimination against Petitioner
based on his race, and national origin.

8. On April 13, 2016, the undersigned granted Respondent's Motion to
Dismiss this case against individual Kathy Maas, as a named Respondent, because the
Administrative Procedures Act, Chapter 150B of the North Carolina General Statutes,
only authorizes a person aggrieved to file a petition against a state agency for a dispute
between that person and a state agency. Chapter 150B does not authorize a person
aggrieved to file a petition against an individual. See N.C.G.S. 150B-2 and -23.

9. At the beginning of the May 25, 2016 contested case hearing, the
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undersigned denied Respondent's Motion to Dismiss Petitioner's claim of discrimination.

Il Unsatisfactory Job Performance

10.  "Unsatisfactory job performance" is work-related performance that fails to
satisfactorily meet job requirements as specified in the relevant job description, work plan
or as directed by the management of the work unit or agency. 25 NCAC 01J. .0614.

11.  After Petitioner's pre-disciplinary conference in August 2015, Ms. Maas
reviewed Petitioner's personnel file in making the determination to terminate Petitioner
from employment.

12.  Petitioner's records showed that Petitioner's prior supervisor, Sharon Boyd,
issued Petitioner's first written warning on January 24, 2014 for violating the Search and
Seizure Policy CP105, Patient Personal Property Inventory and Secured Storage Policy
CP159, and Patient Use of Ward Washers and Dryers procedures. (Resp. Exh. 3) In that
warning, Boyd determined that Petitioner violated the Search and Seizure policy by failing
to ensure the safety and security of patients and staff by allowing a patient access to a
cigarette lighter. Boyd found that Petitioner violated the Patient Personal Inventory policy
by failing to inventory a patient's belongings appropriately, and securing the items in
storage until discharge. Boyd found that Petitioner violated the Washer and Dryer
Procedures by putting a patient's clothes in the washing machine, when the procedures
specifically prohibited staff from laundering patient's clothes. (Resp. Exh. 3)

13. OnFebruary 26, 2014, Petitioner received a documented coaching from his
supervisor, Sharon Boyd, for failing to comply with the Gas Tank Policy that required staff
to keep 1/2 tank of gas in the van. (Resp. Exh. 4)

14. On March 20, 2014, Petitioner's supervisor, Sharon Boyd, verbally
reminded Petitioner of the "fresh air break" rule, after Petitioner was observed failing to
comply with the rule. Under that rule, patients are permitted only one "fresh air break” a
day in the separate courtyard. (Resp. Exh. 5)

16. On April 3, 2014, Kathy Maas reminded Petitioner that he currently had
three time and attendance episodes in a rolling 90-day period, and that a fourth (4)
episode would result in a written warning. (Resp. Exh. 6)

16.  In April 2014, Petitioner received three documented coaching efforts
regarding compliance with specific policy and procedure. (Resp. Exh. 7)

17. On June 6, 2014, August 26, 2014, and October 18, 2014, Maas and
Cynthia Tinkham, RNS (Nurse Supervisor) observed Petitioner violating the Dress Code
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Policy by having his personal cell phone in the patient care areas. Respondent's
managers did not issue a formal written warning to Petitioner for either of these violations,
but instead conducted coaching efforts with Petitioner. (Resp. Exh. 8)

18. In December 2014, Petitioner received coaching efforts by his supervisor
Sharon Boyd for failing to escort patients properly and in compliance with Policy NU101
for Patient Care Assignment and Supervision. Petitioner was observed escorting eight

patients alone into the Atrium from the elevator. (Resp. Exh. 10)

19. In January 2015, Petitioner's supervisor, Ms. Boyd, observed another
Health Care Technician in the Atrium with his 1:1 patient, along with two patients.
Petitioner had left those two patients in the Atrium while he took other patients upstairs.
Boyd conducted a coaching session with Petitioner for violating Policy CP128 for Levels
of Observation of patients by leaving two patients in the Atrium. (Resp. Exhs. 11, 12)

20. On February 17, 2015, Petitioner was absent for work after being advised,
in advance, that the Adverse Weather Procedure had been implemented, and that
Petitioner, as essential staff, was required to report to work (Resp. Exh. 13 (A-D)). On
February 23, 2015, Kathy Maas issued Petitioner a second written warning for personal
conduct for excessive absenteeism in violation of the Time and Attendance Policy, the
Adverse Weather Policy, and the Staffing for Nursing Services Policy on February 17,
2015. As part of a corrective action plan, Respondent advised Petitioner that he was not
to incur any unexcused absences or tardies for the remainder of the work cycle through
June 30, 2015. Petitioner was tardy for work on April 12, 2015 by arriving at work at 7:12
am when his shift began at 7:00 am.

21.  Petitioner signed and received the February 23, 2015 written warning on
February 23, 2015. However, on February 24, 2015, Petitioner arrived at work at 7:10
am, ten minutes after his shift began at 7:00 am. Petitioner also received a Needs
Improvement on his February 2015 Performance Plan for Time and Attendance.

22.  On April 30, 2015, Ms. Maas issued Petitioner a third disciplinary action,
and placed Petitioner on Suspension Without Pay for violation of the Time and
Attendance Policy by (1) being absent one time, and tardy seven times from January 21,
2015 through April 12, 2015, and (2) violating the corrective action plan in the February
23, 2015 written warning, which provided that Petitioner not have any further unexcused
absences or tardies for the rest of his work cycle through June 30, 2015. (Resp. Exh. 14)

23.  The documentation showed that Maas and her staff were actively involved
in coaching and informing Petitioner that his performance needed to improve. (Resp.
Exh.: 3 - 14,17) Petitioner's supervisors, including Maas, tried to help Petitioner
understand the need for the facility’s policies by explaining to Petitioner that the policies
are there to protect everyone at the facility. (T p. 66) Maas saw "a continued pattern of
Jonathan not being able to follow the rules and the polices and the protocols" despite the
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supervisors actively coaching Petitioner. Specifically, Petitioner's biggest problems were
monitoring patients, leaving patients unattended, and not following the Razor Protocol (T.
p. 48).

24.  Maas utilized the disciplinary process to help people understand where their
performance and their conduct fall short, and was specific as to where it needed to be to
reach an acceptable level. (T p. 66)

1. Unacceptable Personal Conduct

A. July 2, 2015 Violation of the Razor Protocol

25. 25 NCAC 1J .0614(8) defines unacceptable personal conduct as conduct
for which no reasonable person should expect to receive prior warning, conduct
unbecoming a State employee that is detrimental to State service, and the willful violation
of known or written work rules.

26.  In this case, Director of Nursing Kathy Maas dismissed Petitioner for the
unacceptable personal conduct of violating Respondent's known work rules of (1) the
Nursing Service Policy Nu101 and (2) the Razor Protocol. (Resp. Exh. 1)

27.  Kathy Maas routinely reviewed the razor sheets for all wards, including
Ward 233. On July 2, 2015, Petitioner was assigned to first shift, Ward 233. First shift is
7:30 am until 3:30 pm, but staff is required to report by 7:00 am. Specifically, Maas, as
1st shift Charge Nurse, assigned the duties for that shift. Maas assigned Petitioner to the
Refrigerator Key and the Shift Change Rounds for July 2, 2015. Maas assigned Health
Care Technician Il Priscilla Wilson assigned the Razor Count, Dispense and Collection
for July 2, 2015.

28. After reviewing the razor sheet for Ward 233 for July 2, 2015, Maas discovered
that the razor sheet appeared to have been signed by Petitioner. Someone had noted on
the razor sheet that a razor was distributed to patient GD at 0850 am, and returned at
0800 am. (Resp. Exh. 1; T pp. 49-51) Maas found this problematic, as razors must be
distributed by 07:45 am, and returned by 08;45 am. Furthermore, the razor sheet
indicated that the razor had been checked out after it had been returned. (Resp. Exh. 1;
T p. 50)

29. Maas contacted Petitioner to discuss the importance of accurate
documentation. Petitioner admitted that he initialed the razor sheet as having distributed
a razor to patient GD on July 2, 2015, Maas learned that Petitioner was not assigned to
distribute razors, but that employee Priscilla Wilson (“Wilson”) was assigned to distribute
the razors on July 2, 2015. (Resp. Exh. 1A) Maas asked Petitioner why he had signed his
name that he had counted and dispensed razors even though he was not assigned to do
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so. Petitioner told her that they needed to use teamwork on the ward, and that the patient
had asked for a razor and was waiting. (T p. 53)

30.  Healthcare Technicians Priscilla Wilson and John Thomson (“Thomson”) at
RJ Blackley testified at the contested case hearing. Wilson explained that under the
Razor Protocol, one particular staff member is assigned to count the razors at the
beginning of each shift. That assigned staff person counts the razor at the beginning and
at the end of the shift, and monitors how long a patient possesses a razor.

31.  Both Wilson and Thomson explained that an employee is only permitted to
distribute razors if they are assigned to do so. If the employee who is assighed to
distribute razors must leave the ward during the assigned razor distribution time period,
the Charge Nurse must reallocate the duty of distributing razors to a new employee and
under no circumstances may an employee distribute razors until assigned. (Thompson

testimony)

32.  When Thomson is assigned to razor duty, he counts the razors, issues them
to a patient, and advises the patient he has 15 minutes to use and return the razor. If the
patient can't return the razor in the 15 minutes, then Thomson locates the patient, waits
for the razor, and collects the razor. He also noted in the patient's chart that he was late
returning the razor, why he was late returning the razor, and that Thomson collected the
razor. (T.p. 36)

33.  Maas, Wilson, and Thomson all indicated that employees are trained and
aware of the Razor Protocol, and understand the severity of adhering to its rules.

34.  Although the Razor Protocol is not an RJ Blackley policy, it is a known work
rule. Furthermore, the Razor Protocol is further explained on the backside of the razor
assignment sheet. (Resp. Exh. 1A)

35.  RJ Blackley is a psychiatric hospital and adhering to the Razor Protocol is
necessary to ensure the safety of patients and staff. Deviating from the Razor Protocol
could result in dangerous, even deadly events, and therefore, adhering to the Razor
Protocol is very important. John Thompson stressed that razors are very, very important
in the psych ward where they work. "Issuing them is probably more important than
anything we ever do on that ward." (T. p. 36)

36.  On July 2, 2015, Petitioner failed to follow the Razor Protocol when he
distributed razors to patient GD, because he was not assigned to do so. Petitioner created
a dangerous work environment by his failure to comply with the Razor Protocol.

37. The necessity and importance of complying with the Razor Protocol
outweighs any benefits of assisting a fellow coworker as a team member. Maas’ assertion
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that it is a serious and potentially dangerous breach in protocol for an employee who is
not assigned to distribute razors to do so was persuasive.

B. July 6, 2015 Tracking Incident

38.  OnJuly 6, 2016, Kathy Maas walked through two sets of locked doors from
the Nursing Mailroom to the Treatment Tracking area. (Resp. Exh. 2) (T p. 57) As Maas
entered the corridor of the Tracking Area, she observed Petitioner walking through a
separate set of locked doors that were leading to, among other places, the Staff Break
Room. (Resp. Exh. 2, T p. 59) Petitioner was carrying a few personal items.

39.  Atthat time, Petitioner was assigned to a treatment team, and was assigned
to the observation room, indicated as Office 1721 on the RJ Blackley schematic, to
monitor a treatment team that was working in Treatment Track room 3. (Resp. Exh. 2)
The observation room was adjacent to the Track room 2. The treatment team consisted
of one female staff member and two male patients. (T p. 60) From the observation room,
Petitioner could see into the treatment room while not being in the room during the
treatment. (Resp. Exh. 2, T. p. 59)

40. Upon seeing Petitioner enter the corridor, Maas asked Petitioner the
location of the patients. Petitioner told Maas that they were located in Treatment Room
3, (T p 61) and indicated that he was only gone for a minute or a few seconds. At the
hearing, Petitioner acknowledged that he was not in the observation room when he
encountered Maas, but stated that he had not left the building, even though his shift was
coming to an end shortly.

41. It is impossible for Petitioner to monitor the patients and conduct his
assigned duties if he left the treatment area.

42. RJ Blackley Policy NU101 titled, "Patient Care Assignment and
Supervision" indicates that:

G. Many of the RJ Blackley Center patients have experienced previous
abuse/trauma. In view of this, all staff must be aware of their behavior when
relating to patients. When making patient assignments, the RN must ensure
that assignments are made so that the following expectations are followed:

1. Staff members are not allowed to be alone in a ward, room or area
where patients of the opposite gender are present without a staff member
of the opposite present.

(Resp. Exh. 1)
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43.  Inthis case, on July 6, 2015, Petitioner was assigned to observe a treatment
room session in accordance with Respondent's Policy NU101. That day, Petitioner
violated RJ Blackley Policy NU101 when he chose to leave his assigned area, and when
he ceased to observe patients. Petitioner willingly left his assigned duty station, and
created a potentially dangerous environment for patients and staff.

44.  Kathy Maas believed that the disciplinary process is in place to help
employees understand where their performance and their conduct fall short, and how to
improve their performance to meet acceptable levels. Ms. Maas had personally
addressed the importance of following procedures, protocol, and rules with Petitioner
several times. Staff members routinely attempted to make Petitioner understand the
importance of hospital polices, and that they are intended to protect patients and staff.
Despite multiple attempts by hospital staff to coach and mentor Petitioner, Petitioner
engaged in a continued pattern of failing to follow policies and procedures.

45.  The close proximity in time between the Razor Protocol incident and the
Tracking Team incident is evidence that Petitioner actively chose not to follow rules and
protocol at RJ Blackley. Petitioner committed two very serious violations, both involving
patient and staff safety, and both after multiple attempts by staff to have Petitioner
understand the importance of safety. Petitioner did not commit a misstep or accident, but
acted willfully and deliberately.

46.  While Petitioner alleged that no other supervisors wrote him up for
disciplinary action, the preponderance of the evidence at hearing established that
Petitioner's prior supervisor, Sharon Boyd, issued Petitioner's first written warning on
January 24, 2014, and conducted several coaching sessions with Petitioner about his
conduct, and failure to follow policies. Petitioner claimed that Maas granted leave for a
new employee, but denied his request for leave after his mother died. Yet, the
documentation presented at hearing showed that although Respondent denied
Petitioner's request for 60 days leave, after Petitioner's mother died, Respondent granted
Petitioner 30 days of leave.

47. A preponderance of the evidence at hearing proved that Respondent had
just cause to terminate Petitioner from employment for unacceptable job performance and
unacceptable personal conduct.

V. Discrimination Allegation Based on Race and National Origin

48. In his petition, Petitioner alleged that Respondent discriminated against
him, based upon his race and national origin, by terminating Petitioner from employment.
In his petition, Petitioner wrote that he had been harmed by "accusation of patient
exploitation, unsatisfactory job performance, conduct unbecoming that is discrimination
and prejudices.” (Petition) He specifically alleged that Kathy Maas exhibited hostility
towards him during work, and targeted and disciplined him without investigation, and
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without evidence of wrongdoing.

49. At hearing, Kathy Maas explained that Respondent did not consider
Petitioner's race, or national origin when deciding to separate Petitioner from
employment.

50.  Petitioner failed to present sufficient evidence at hearing to substantiate his
claim that Respondent discriminated against him, based on his race and national origin,
by terminating him from employment. Petitioner failed to present any written
documentation, witness testimony, or any other documentation that corroborated his
claim of discrimination.

51. By failing to present sufficient evidence at hearing that Respondent
terminated Petitioner's employment based on Petitioner's race or national origin,
Petitioner failed to meet his burden of producing evidence to meet a prima facie case for
discrimination.

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has personal and subject matter
jurisdiction over the parties and this contested case, under N.C. Gen. Stat. § 150B-1 et
seq. and 26 NCAC 03 .0100 et seq. to hear this contested case appeal, and issue a Final
Agency Decision. There is no question as to misjoinder or nonjoinder, and the parties
received proper notice of the hearing in this matter.

2 To the extent that the Findings of Fact contain Conclusions of Law, or that
the Conclusions of Law are Findings of Fact, they should be so considered without regard
to the given labels.

L. Respondent had Just Cause to Separate Petitioner from Employment

3. At the time of his termination from employment, Petitioner was a career
state employee, and as such, was entitled to the protections of the North Carolina State
Personnel Act, Chapter 126 of the North Carolina General Statues.

4. Pursuantto N.C. Gen. Stat. § 126-35(d)(2005) and N.C. Gen. Stat. § 150B-
29(a), Respondent has the burden of proving by a preponderance of the evidence that it
had just cause to dismiss Petitioner for unacceptable personal conduct and unsatisfactory
job performance.

5; N.C.G.S. § 126-35(a) provides that “No career State employee subject to
the State Personnel Act shall be discharged, suspended, or demoted for disciplinary
reasons, except for just cause.” In a career State employee's appeal of a disciplinary
action, the department or agency employer bears the burden of proving that “just cause”
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existed for the disciplinary action. N.C.G.S. § 126-35(d) (2007).

6. Although N.C. Gen. Stat. §126-35(a) does not define “just cause,” the words
are to be accorded their ordinary meaning. Amanini v. Dep't of Human Resources, 114
N.C. App. 668, 443 S.E.2d 114 (1994) (defining “just cause” as, among other things, good

or adequate reason).

7. N.C. D.E.N.R. v. Clifton Carroll, 358 N.C. 649, 599 S.E.2d 888 (2004) states
that the fundamental question in determining just cause is whether the disciplinary action
taken was just. That Court stated, “Inevitably, this inquiry requires an irreducible act of
judgment that cannot always be satisfied by the mechanical application of rules and
regulations.” Our Supreme Court has said that there is no bright line test to determine
“just cause” as it depends upon the specific facts and circumstances in each case.
Furthermore, “not every violation of law gives rise to ‘just cause’ for employee discipline.”
Id.

8. In Warren v. NC Dept. of Crime Control & Public Safety, 726 S.E.2d 920,
925 (N.C. Ct. App. 2012), the Court of Appeals crystallized the Carroll analysis as follows:

The proper analytical approach is to first determine whether the employee
engaged in the conduct the employer alleges. The second inquiry is whether the
employee's conduct falls within one of the categories of unacceptable personal
conduct provided by the Administrative Code. Unacceptable personal conduct
does not necessarily establish just cause for all types of discipline. If the
employee's act qualifies as a type of unacceptable conduct, the tribunal proceeds
to the third inquiry: whether that misconduct amounted to just cause for the
disciplinary action taken. Just cause must be determined based ‘upon an
examination of the facts and circumstances of each individual case.’

Warren v. N.C. Dep't of Crime Control & Pub. Safety, 726 S.E.2d 920, 925 (N.C. Ct. App.
2012).

9. 25 NCAC 1J .0604(b) provides that an employer may discipline or dismiss
an employee for just cause based upon (1) unacceptable personal conduct, including
grossly inefficient job performance, or (2) unsatisfactory job performance.

A. Unsatisfactory Job Performance

10.  Pursuant to 25 NCAC 01J .0614(8), unsatisfactory job performance is work
related performance that fails to satisfactorily meet job requirements as specified in the
relevant job description, work plan or as directed by the management of the work unit or
agency.

11.  Tobe dismissed for a current incident of unsatisfactory job performance, an
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employee must first receive at least two prior disciplinary actions: first, one or more written
warnings, followed by a warning or other disciplinary action which the employee that
failure to make the required performance improvements may result in dismissal. 25
NCAC 01J. 605(b).

12. One instance of unacceptable conduct constitutes just cause for dismissal.
Hilliard v. North Carolina Dep’t of Corr., 173 N.C. App. 594, 597, 620 S.E.2d 14, 17 (2005).

13.  Atthe time of his dismissal, Petitioner had three active disciplinary actions.
Petitioner received his first written warning on January 24, 2014. Petitioner received his
second written warning on February 23, 2015, Petitioner received his third disciplinary
action on April 30 2015, when he was placed on a three-day Suspension without pay.

14.  During the course of his employment, management attempted to improve
Petitioner's performance by conducting multiple documented counseling sessions and
multiple coaching efforts from staff. Despite management's best efforts, Petitioner
continued to have performance issues.

15.  Kathy Maas considered Petitioner's actions, the severity of the violations,
and Petitioner's employment history in making her determination whether to separate
Petitioner from employment for unsatisfactory job performance.

16.  Despite multiple attempts of coaching and mentoring, Petitioner continued
to display a pattern in failing to follow policies and procedures at RJ Blackley.

17.  Upon consideration of the preponderance of the evidence presented at
hearing, and the official record in this case, the undersigned determines that Respondent
had just cause to dismiss Petitioner from employment for unsatisfactory job performance.

B. Unacceptable Personal Conduct

18. Pursuant to 25 N.C.A.C. 1J .0808(a) (2005), an employer may dismiss an
employee without warning or prior disciplinary action for a current incident of
unacceptable personal conduct.

19. 25 NCAC 1J.0814(1) defines unacceptable personal conduct to include:

(1) conduct for which no reasonable person should expect to receive
prior warning; or . . .

(4) the willful violation of known or written work rules; or

(5) conduct unbecoming a state employee that is detrimental to
state service.
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20.  The Razor Protocol at RJ Blackley was a known work rule.
21.  RJ Blackley Policy NO NU101 was a written work rule.

22.  Both policies were in effect in July 2015, and were to be followed by
Petitioner during the course and scope of his employment.

23.  The preponderance of the evidence at hearing showed that Petitioner was
aware of both the Razor Protocol and Policy NU101.

24. A preponderance of the evidence at hearing established that Petitioner
willfully and knowingly violated the Razor Protocol when he chose to distribute a razor to
patient GD on July 2, 2015 even though Petitioner was not assigned to distribute razors.

25.  The preponderance of the evidence at hearing showed that Petitioner
willfully and knowingly violated Policy NU101 when he chose to leave the patient
observation area, thus leaving a female member of staff alone with two male patients on
July 6, 2015.

26.  The preponderance of the evidence at hearing proved that both the Razor
Protocol and Policy NU101 were in place to ensure the safety of patients and staff at RJ
Blackley. A failure to adhere to either policy could result in grave consequences for
patients and staff.

27.  Petitioner's failure to comply with the Razor Protocol and Policy NU101
constitute very serious violations. The violations were not missteps or mistakes, but
deliberate actions taken by Petitioner. Petitioner's failures constituted violation of known
or written work rules, and constituted violations in which no employee should expect to
receive a prior written warning before being dismissed.

28.  Based on the foregoing, allowing Petitioner to continue to be employed in
direct patient care areas would be very unsafe, and would put patients and staff at risk.

29. A willful violation of known or written work rules occurs when an employee
"willfully takes action which violates the rule and does not require that the employee
intend [the] conduct to violate the work rule." Teague v. N.C. Dept. of Correction, 177
N.C. App. 215, 628 S.E.2d 395, 400 (20086), citing Hilliard v. N.C. Dept. of Correction, 173
N.C. App. 594, 620 S.E.2d 14, 17 (2005).

30.  Upon consideration of the preponderance of the evidence presented at
hearing, and the official record in this case, the undersigned determines that Respondent
had just cause to dismiss Petitioner from employment on August 24, 2015 for engaging
in unacceptable personal conduct.
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C. Respondent did not Discriminate Against Petitioner

31.  Petitioner has the burden of proving that Respondent discriminated against
Petitioner when it separated Petitioner from employment. N.C.G.S. § 126-34.02(d)(2013).

32. A State employee may bring a case before the OAH on the basis of
discrimination. N.C.G.S. § 126-34.02(b)(1)(2013).

33.  The courts of North Carolina look to decisions of the courts of the United
States for guidance in establishing evidentiary standards and principles of law to be
applied in discrimination cases. The ultimate question in a discrimination case is whether
the plaintiff was the victim of intentional discrimination. North Carolina Department of
Correction v. Gibson, 308 N.C. 131, 136-47, 301 S.E.2d 78, 82-88 (1983).

34.  The McDonnell Douglas scheme requires that Plaintiff prove, by a
preponderance of the evidence, a prima facie case of discrimination. Stokes v.
Westinghouse Savannah River Co., 206 F.3d 420, 429 (4th Cir. 2000). To prove his
prima facie case, Plaintiff must establish the following four basic elements:

(1) heis amember of a protected class;

(2) he was qualified for his job and his job performance was
satisfactory;

(3)  he was fired; and

4) other employees who are not members of the protected class were
retained under apparently similar circumstances.

Bryant v. Bell Atlantic Maryland, Inc., 288 F.3d 124,133, 133 n.7 (4th Cir. 2002); Karpel
v. Inova Health Sys. Serv., 134 F.3d 1222, 1228 (4th Cir. 1998). See Gibson, 308 N.C. at
137, 301 S.E.2ed at 82-83; Alvarado v. Bd. of Trustees of Montgomery College, 928 F.2d
118, 121 (4thCir. 1991); Enoch v. Alamance Co. Dep’t of Soc. Servs., 164 N.C. App. 233,
242, 595 S.E.2d 744, 752 (2004).

35.  If Petitioner establishes a prima facie case, Respondent must respond with
evidence that it acted with a legitimate, nondiscriminatory purpose. Stokes, 206 F.3d at
429. If Respondent meets this burden of production, the presumption of discrimination
created by the prima facie case vanishes, requiring Petitioner to prove that Respondent’s
proffered reason is a pretext for discrimination to recover. /d,

36.  The ultimate burden of persuading the trier of fact that the employer
intentionally discriminated against an applicant remains at all time with the applicant.
Reeves v. Sanderson Plumbing Prods., 530 U.S.133, 143, 147 L.Ed. 2d 105, 117 (2000);
see also Gibson, 308 N.C. at 138, 301 S.E.2d at 83.
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37.  Petitioner proved the first prong of discrimination that he is a member of a
protected class in that he is a black male, but failed to prove what is his national origin.
Petitioner failed to meet the second element in establishing his prima facie case, in that
he failed to show that his job performance was satisfactory. He also presented no
evidence to the 4" prong of the Bryant test, in that he failed to present any evidence that
other members not in a protected class were retained under apparently similar
circumstances.

38.  Arguendo, had Petitioner established a prima facie case for discrimination,
Respondent presented a legitimate, non-discriminatory reason for his termination, that
Petitioner was separated from employment with just cause due to unacceptable job
performance and unacceptable personal conduct.

39.  Petitioner presented no evidence that Respondent’s stated reason for
separation was pretextual.

40.  Petitioner failed to prove by a preponderance of the evidence that
Respondent discriminated against him by dismissing him from employment.

FINAL DECISION

BASED UPON the foregoing Findings of Fact and Conclusions of Law, the
undersigned Administrative Law Judge hereby AFFIRMS Respondent’'s dismissal of
Petitioner for just cause, and hereby DISMISSES Petitioner's claim of discrimination.

NOTICE

This Final Decision is issued under the authority of N.C.G.S. § 150B-34. Pursuant
to N.C.G.S. § 126-34.02, any party wishing to appeal the Final Decision of the
Administrative Law Judge may commence such appeal by filing a Notice of Appeal with
the North Carolina Court of Appeals as provided in N.C.G.S. § 7A-29 (a). The appeal shall
be taken within 30 days of receipt of the written notice of final decision. A notice of appeal
shall be filed with the Office of Administrative Hearings and served on all parties to the
contested case hearing.

This 5" day of August, 2016

“ﬂ/}ﬂm Ooss it
1
Melissa Owens Lassiter
Administrative Law Judge

16




image1.png




