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Contact List for Rulemaking Questions or Concerns

For questions or concerns regardingAlgeninistrative Procedure Act or any of its components, consult with the
agencies below. The bolded headings are typical issues which the given agency can address, but are not inclt
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EXECUTIVE ORDERS
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State of North Qarolina

PAT McCRORY
GOVERNOR

seplember 1, 2015
EXECUTIVE ORDER NO. 77

DISASTER DECLARATION FOR THE TOWN 3l LAKE SANTEETLAH

WHEREAS, the North Carolina Emergency Management Act, Chapter 166A of the
North Carolina General Statutes authorizes the issuance of a disaster declaration for an
emergency area as defined in N.C.G.S. § 166A-19.3(7) and categorizing the disaster as a
Type I, Type 11 or Type 111 disaster as defined in N.C.G.S, § 166A-19,21(b); and

WHEREAS, starting on July 14, 2015, the Town of Lake Santeetlah, located in
Graham County, North Carolina was impacted by severe weather which included straight-line
winds; and

WHEREAS, as a result of the straight-line wincl= 1he Town of Lake Santeetlaln
proclaimed a local state of emergency on July 14, 2015; and

WHEREAS, due to the impact of the straight-line winds, a joint preliminary damage
assessment was done by state and local emergency management officials on July 17, 2015;
and

WHEREAS, I have determined that a Type I disaster, as defined in N.C.G.S. §1664A-
19.21(b)(1), exists in the State of North Carolina, specifically in the Town of Lake Santeetlah;
and

WHEREAS, pursuant to N.C.G.S. § I66A-19.21(b)(1), the criteria for a Type I
disaster are met if: (1) the Secretary of the Department of Public Safety has provided a
preliminary damage assessment to the Governor and the General Assembly; (2) the Town of
Lake Santectlah declared a local state of emergency pursuant to N.C.G.S, § 166A-19,22; (3)
the preliminary damage assessment meets or exceeds the State infrastructure criteria set out in
G.S. 166A-19.41(b)(2)a.; and (4) a major disaster declaration by the President of the United
States pursuant to the Stafford Act has not been declared; and

WHEREAS, pursuant to N.C.G.S. § 166A-19.41(a), if a disaster is declared, the
Governor may make State funds available for emergency assistance in the form of individual
assistance and public assistance for recovery from those disasters for which federal assistance
under the Stafford Act is either not available or does not adequately meet the needs of the
citizens of the State in the emergency area.

NOW, THEREFORE, pursuant to the authority vested iy me as Governor by the
Constitution and the laws of the State of Morth Carolina, 1T TS ORDERED:

Section 1. Pursuant to N.C.G.S. § 166A-19.21(b)(1), a Type I disaster is hereby declared for
the Town of Lake Santeetlah in Graham County, North Carolina.
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Section 2. | authorize state disaster assistance in the form of public assistance grants to
eligible governments located within the emergency area that meet the terms and conditions
under N.C.GG.S, § 166A-19.41(b)(2). The public assistance grants are for the following:

a. Debris clearance.

Section 3. I hereby order this declaration: (a) to be distributed to the news media and other
organizations calculated to bring its contents to the attention of the general public; (b) to be
promptly filed with the Secretary of the Department of Public Safety, the Secretary of State,
and the clerks of superior court in the counties to which it applies; and (c) to be distributed o
others as necessary to ensure proper implementation of this declaration.

Section 4. This Type I disaster declaration shall expire 60 days after issuance unless renewed

by the Governor or the General Assembly. Such renewals may be made in increments of 30
days each, not to exceed a total of 120 days from the date of first issuance.

IN WITNESS WHEREOF, | have hereunto signed my name and affixed the Great
Seal of the State of North Carolina at the Capitol in the City of Raleigh, this first day of
September in the year of our Lord two thousand and fifteen, and of the Independence of the
United States of America the two hundred and thirty-nine.

Pat McCrory
Governor

ATTEST:
Glouot-Wpstucr

Elaine F. Marshall
Secretary of State
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State of North arolina

PAT McCRORY
GOVERNOR

September 1, 2015
EXECUTIVE ORDER MNO. 78
CONTINUITY OF OPERATIONS PLANNING

WHEREAS, natural and man manle emergencies and disasters can hinder the ability of
State agencies to deliver essential services to the People of North Carolina; and

WHEREAS, the purpose of Continuity of Operations and Continuity of Government
planning is to ensure survival of a constitutional form of government and the continuity
of cssential State functions under all circumstances; and

WHEREAS, cffective State agency planning is vital to the implementation and operation
of coordinated and well-managed Continuity of Operations and Continuity of
Government plans; and

WHEREAS, the possibility of a communicable disease emergency is real and demands
planning effort in government as well as the private sector; and

WHEREAS, personnel shortages that could result from a communicable disease
emergency or other widespread disease should be included in Continuity of Operations
planning; and

WHEREAS, it is imperative that all State agencies have in place a viable Continuity of
Operations Plan which ensures the performance of their essential functions during any
emergency or situation that may disrupt normal operations; and

WHEREAS, a standard format will lead to more consistent, understandable, and
executable Continuity of Operations plans;

NOW, THEREFORE, pursuant to the authonty vested in me as Governor by the
Constitution and laws of North Carolina, I'T IS ORDERED:

Section 1:

Each North Carolina Executive Branch agency shall prepare a Continuity of
Operations Plan to ensure the State's ability to deliver essential services under any
circumstance. Plans will be developed using the North Carolina Continuity of
Operations Planning Manual. Such plans shall be coordinated with existing business
continuity plans for information technology pursuant to N.C.G.S. 147-33.89 and shall
include:
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Identification and listing of Essential Functions
Delegations of Authority

Orders of Succession

Alternate Facilities

Interoperable Communications

Essential Records

Human Resources Management

Provisions for Tests, Training, and Execrcises
Devolution

Reconstitution

R = LR el

o

Sect

Each North Carolina Executive Branch agency shall include in its Continuity of
Operations Plan provisions to address a communicable discase emergency. Plans shall be
developed using guidance available from the North Carolina Office of State Human
Resources, the North Carolina Division of Public Health, and the Federal Emergency
Management Agency.

Section 3:

The North Carolina Department of Public Safety (DPS), North Carolina Emergency
Management is designated as the lead agency for Continuity of Operations plans. DPS
is directed to establish and organize a Continuity of Operations Steering Committee
comprised of all executive agency heads or their designated representatives and chaired
by the Secretary of DPS or his designated representative. North Carolina Emergency
Management is directed to provide advice and assistance to all State agencies
developing Continuity of Operations plans.

eclin 4:

The Secretary of Department of Public Safety, as designated executive agent for the
North Carolina State Government Complex Continuity of Operations Plan, shall delegate
to Emergency Management, with necessary coordination, and approval authority for
changes to this plan and assure it is reviewed at least annually and updated as necessary.
The Department of Administration remains the lead agency for purposes of procuring and
assigning alternate facilities to displaced agencies.

Soewlinn 5:

An annual review of each agency’s Continuity of Operations plans is due on November
1st of each year. Continuity of Operations plans are to be updated as necessary.
Compliance with this requirement should be documented by attestation submitted by
November 15th each year from Executive Branch Agency heads to the Director of
Emergency Management.

Section 6:

State agencies outside the Executive Branch not directly subject to this order are invited
and encouraged to comply with this order and to participate fully in the North Carolina
Continuity of Operations planning effort.

Section T

This Executive Order supersedes and replaces all other executive orders on this subject. It
shall remain in effect until rescinded.
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IN WITNESS WHEREOF, I have hereunto signed my name and affixed the
Gireat Seal of the State of North Carolina at the Capitol in the City of Raleigh, this first
day of September in the year of our Lord two thousand and fifteen, and of the
independence of the United States the two hundred thirty-nine.

Pat MECl:ory
Govemor

ATTEST:
- J

Elaine F. Marshall
Secretary of State

30:07

NORTH CAROLINA REGISTER

OCTOBER 1, 2015

719



IN ADDITION

North Carolina Department of Labor
Division of Occupational Safety and Health
1101 Mail Service Center

Raleigh, NC 27694101

(919) 8072875

NOTICE OF VERBATIM ADOPTION OF FEDERAL STANDARDS

In consideration of N.C.G.S. 15608L.5(c) the Occupational Safety and Health Division of the Deygant of Labor hereby gives
notice that:

- rule changes have been submitted to updatéNthéh Carolina Administrative Codat 13 NCAC 07F .0201, to
incorporate by reference the occupational safety and health related provisions of Title 2Z ofl¢hef Federal
Regulationdart 1926 promulgated as of May 4, 2015, except as specifically described, and

- the North Carolina Administrative Codat 13 NCAC 07A .0301 automatically includes amendments to certain parts
of the Code of Federal Regulationmcluding Title 29, Part 19@ Recording and Reporting Occupational Injuries
and llinesses.

This update encompasses the following recent verbatim adoptions:

- Confined Spaces in Construction
(80 FR 25366, May 4, 2015)

TheFederal Registe(FR), as citedibove, explains the basis for the amendmentanthinanformationon theneed forthe
regulation affectedestablishmentsbenefits,net benefits, andtost effectivenesscompliancecosts and €onomicimpacts

For additional information, please dant:

Bureau of Education, Training and Technical Assistance
Occupational Safety and Health Division

North Carolina Department of Labor

1101 Mail Service Center

Raleigh, North Carolina 27699101

For additional information regarding NorthCdaraha 6 s process of adopting feder al OSHA
Jane Ammons Gilchrist, Agency Rulemaking Coordinator
North Carolina Department of Labor
Legal Affairs Division
1101 Mail Service Center
Raleigh, NC 27699101
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IN ADDITION

Matling Address:
P.O. Box 27255
Raleigh, NC 27611-7255

x N&RTH CAROLINA

. Fax: (919) 715-013%
State Board of Elections

KIM WESTBROOK STRACH
Exventive Director

August 28, 2015

Mr. Michael Weisel

Bailey & Dixon, LLP

Post Office Box 1351

Raleigh, North Carolina 27602

Re: Request for Written Advisory Opinion pursuant to NC.C. Gen. Stat. § 163-278.23 on
Questions Related to the Scope of Article 22A of Chapter 163 of the N.C. General Statutes
("G.S.")

Dear Mr. Weisel:

In your request for opinion, you seek guidance on the State Board of Election’s regulatory
authority over “issu¢ advocacy.” The following opinion is provided in accordance with N.C.G.S.
§ 163-278.23 and s based upon the information supplied in your request for opinion.

Factually, you have provided that several of your clients are nonprofit North Carolina
corporations organized under sections 501(¢)(4) and 527 of the Internal Revenue Code, Your
letter indicates “These entities conduct research, sponsor educational activities and events, and
disseminate information regarding issue and policy positions. These efforts educate the public
about and promote the maintenance and improvement of North Carolina’s common good. quality
of life, and social welfare (e.g. the importance of adequately funding the state’s public education
system), while holding public officials accountable for their actions and statements concerning
these matters.” In 2015 and 2016, your clients wish to engage in communications with the public
through broadcast, cable, internet or satellite transmission, mass mailing or telephone “as a
component of educating the general public about vanious issue, policy, and accountability
matters.” These communications are the subject of the specific advisory question you pose:

Could any payment for issue advocacy communications made durning the Relevant Time Period
(2015 and 2016) by the Entities (your clients) ever be deemed a “coordinated expenditure™ or
“contribution?”

In addressing this question, there are several other facts you include in your letter that are
relevant. First, you confirm that none of the Entites are “owned or controlled by a candidate,
authorized political committee of that candidate, a State or local political party or committee of
that party. or an agent or official of any such candidate, party, or committee (hereinafier referred
to as “Candidate™).” Second, you indicate that none of the Entities will make contributions to

6400 Mail Service Center » Raleigh, NC 27699-6400
441 N. Harvington Street » Raleigh, NC 276117255
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IN ADDITION

Michael Weisel Advisory Opinion-Scope of Article 224 regarding Issue Advocacy
Page 2

candidates and none have the major purpose to support or oppose the nomination or election of

one or more clearly identified candidates. It will also be assumed that this includes candidates of

a clearly identified political party. Third, your letter states that the issue advocacy
communications will not contain express advocacy or be deemed electioneering
communications. Based on the assertion of all of these facts, the Entities would not be
considered North Carolina political committees or assumed to be engaging in communications
that would be deemed electioneering communications or independent expenditures.

The State Board of Elections has regulatory authority over North Carolina political committees
and entities engaging in electioneering communications and/or independent expenditures. 1f an
organization is not a North Carolina political committee and is not engaging in ¢lectioneering
communications or communications that contain express advocacy, then communications made
by those organizations are not subject to State Board of Elections regulation,

If an organization that is not a North Carolina political committee coordinates issuc advocacy
communications with a Candidate and those issuc advocacy communications do not constitute
electioneering communications or contain express advocacy, payments for those
communications cannot be deemed “coordinated expenditures™ or “contributions,”

This opinion is based upon the information provided in your request for opinion. If any
information in that letter should change, you should consult with our office to ensure that this
opinion would still be binding. Finally, this opinion will be filed with the Codifer of Rules to be
published unedited in the North Carolina register and the North Carolina Administrative Code.

Sincerely,

0l “, |

o i wl
W L-W'Z{/‘I}% @W/V
Kim Westbrook Strach

ce: Mollie Masich, Codifier of Rules

Amy Strange, Deputy Director-Campaign Finance and Operations
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PROPOSED RULES

Note from the Codifier:;Thenoticespublished in thisSection of the NC Register include the text of proposed rules. The a
must accept comments on the proposed rule(s) for at least 60 days fromlitetipatdate, or until the public hearing, or a latg
date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior pmudilishe
the agency must publish the text of the proposed different rulacaegt comment on the proposed different rule for 60 day:
Statutory reference: G.S. 1508.2.

TITLE 10A i DEPARTMENT OF HEALTH AND HUMAN the adoption of the Rule accordance with G.S. 1568L.3(b2)
SERVICES from 10 or more persons clearly requesting review hg t
legislature and the Rules Review Commission approves the rule,
Noticeis hereby given in accordance with G.S. 150B2 that the  the rule will become effective as provided in G.S. 1821B3(b1).
N.C. Radiation Protection Commission and NC Department ofhe Commission will receive written objections until 5:00 p.m.
Health and Human Services/Secretary intends to amend the ruleas the dayfollowing the day the Commission approves the.rule
cited as 10A NCAC 15 .1403, .1414. .1415, .1418, .1419, arkthe Commission will receive those objections by mail, delivery
.1423. service, hand delivery, or facsimile transmission. If you have any
further questions concerning the submission of objections to the
Link to agency website pursuant to G.S. 150B9.1(c): Commission, please call a Commission staff attorney a#319

http://www?2.ncdhhs.gov/dhsr/ruleactions.html 300Q
Proposed Effective DateMay 1, 2016 Fiscal impact (check all that apply).

State funds affected
Public Hearing: ] Environmental permitting of DOT affected
Date: October 22, 2015 Analysis submitted to Board of Transportation
Time: 10:00 a.m. X Local funds affected
Location: Dorothea Dix Campus, Wright Building, Room 131, [X] Substantial economic impact $1,000,00Q
1201Umstead Drive, Raleigh, NC 27603 X Approved by OSBM

] No fiscal note required by G.S. 150R1.4
Reason for Proposed Action: The proposed amendments to

Section .1400, Tanning Facilities, of the Radiation Protection CHAPTER 157 RADIATION PROTECTION
rules, are being made to improve the safety of individuals using
tanning equipment, as well as makirghnical changes in the SECTION .1400- TANNING FACILITIES

rules. The Food and Drug Administration (FDA) modified their
health and safety requirements for the labeling of sunlam@0A NCAC 15 .1403 DEFINITIONS
products. The governor signed Session Law 2Z0116n May 21, As used in this Section, the following definitions shall apply:

2015 prohibiting persons under the age of 18 fising tanning D) "Agency" means the North Carolina
equipment. These proposed rules are being revised to conform to Department of Environment—and—Natural
the FDA to require labels on tanning equipment that state Resourees—Health and Human Services,
contraindications regarding age, and skin lesions and warnings Division of Health Service Regulation,
regarding skin cancer. These proposed rules are beiviged to Radiation Protection Sectio
conform to the revised statute for under the age of 18 tanning (2) "Consumer" means any individual who is
equipment use prohibition. The proposed rules also address provided access to a tanning facility which is
updates to the Radiation Protection Section's address and required to be registered pursuant to provisions
telephone number as well as an update to the agency's name due of this Section.
to the transfer of the Radiation Protection Section from the (©)] "Formal Operator Training" is a course of study
Department of Environment and Natural Resources to the approved by this agency as meeting the
Department of Health and Human Services. requrements in Paragraph (h) of Rule .1418 in
this Section.
Comments may be submitted to: Nadine Pfeiffer, 2701 Mail 4) "Individual" means any human being.
Service  Center, Raleigh, NC 2762901, enalil (5) "Inspection" means an official examination or
DHSR.RulesCoordinator@DHHS.nc.gov observation to determine compliance with the
rules in this Section, and orders, requirements

Comment period ends: November 30, 2015 and conditions othe agency.

(6) "Minor" means any individual less than 18
Procedure for Subjecting a Proposed Rule to Legislative years of age.
Review: If an objection is not resolved prior to the adoption of the (7 "Medical Lamps" means any lamp that is
rule, a person may also submit written objectitmghe Rules specifically designed or labeled for medical use
Review Commission after the adoption of the Rule. If the Rules only.

Review Commission receives writtand signedbjections after
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(8)

9

(10)

(11)

(12)

(13)

(14)

"Operator" means any individual designated by
the registrant to operate or toigss&nd instruct
the consumer in the operation and use of the
tanning facility or tanning equipment. Under
this definition, the term "operator", includes,
but is not limited to, any such individual who
conducts one or more of the following
activities:

€) determining consumer's skin type;

(b) determining the  suitability of
prospective consumers for tanning
equipment use;

(c) informing the consumer of dangers of
ultraviolet radiation exposure
including photoallergic reactions and
photosensitizing agents;

health physics consulting, e.g. ratta output
measurements, design of safety programs,
training seminars for tanning operators and
service personnel.

(15) "Tanning facility" means any location, place,
area, structure or business which provides
consumers access to tanning equipment. For
the purpose of this definition tanning equipment
registered to different persons at the same
location and tanning equipment registered to
the same person, but at separate locations, shall
constitute separate tanning facilities.

(16) "Ultraviolet radiation" neans electromagnetic
radiation with wavelengths in air between 200
nanometers and 400 nanometers.

(d) assuring that the consumer reads andAuthority G.S. 104&(a)(7); S.L. 2011145, s.13.3(e)

properly signs all forms as required by

the rules in this Section;
(e) maintaining  required

exposure records;

10A NCAC 15 .1414
consumer (a)

WARNING SIGNS REQUIRED

The registrant shall post the warning sign descrilped i
Paragraph (b) of this Rule within one meter of each tanning station

0] recognizing and reporting consumer and in such a manner that the sign is cleai$jble;-visible to
injuries or alleged injuries to the consumersnpot obstructed by any barriexguipmentquipment,

registrant; or otherebjeet object; and ean-may be easily viewed byhe
(9) determhing the consumer's exposure consumer before the tanning equipment is energized.

schedule; (b) The warning sign in Paragraph (a) of this Rule shall use upper
(h) setting timers which control the and lower case lettevghichthatare at least seven millimeters and

duration of exposure; and

three and ondalf millimeters in height, respectively, and kha

® instructing the consumer in the proper have-the-following-wordingstate:

use of protective eyewear.
"Person”, as defined in G.S. 10&8EL1), means
any individual, corporation, parérship, firm,
association, trust, estate, public or private
institution, group, agency, political subdivision
of this state, any other state or political
subdivision or agency thereof, and any legal
successor, representative, agent or agency of
these enties.
"Registrant” means any person who is
registered with the agency as required by
provisions of this Section.
"Registration” means registration with the
agency in accordance with provisions of this
Section.
"Tanning components" means aocgnstituent
tanning equipment part, to include ballasts,
starters, lamps, reflectors, acrylic shields,
timers, and airflow cooling systems.
"Tanning equipment" means ultraviolet or other
lamps and equipment containing such lamps
intended to induce skitanning through the
irradiation of any part of the living human body
with ultraviolet radiation, e.g., beds, booths,
facials and wands.
"Tanning equipment services" means the
installation, sales and servicing of tanning
equipment and associated tanning components;
calibration of equipment used in surveys to
measure radiation and timer accuracy; tanning

DANGER - ULTRAVIOLET RADIATION

UV 1 _emitting tanning devices have been classified as
"carcinogenic to humaris.

ATTENTION: THIS DEVICE SHALL NOT BE USED

BY PERSONS UNDER 18 YEARS OF AGE.

- Follow instruction

- Avoid overexposure. As with natural sunlight,
overexposure can cause eye and skin injury and allergic
reactions. REPEATED EXPOSURE MAY CAUSE
PREMATURE AGING OF THE SKIN AND SKIN
CANCER.

- Wear protective eyewear.

FAILURE TO USE PROTECTIVE EYEWEAR MAY
RESULT IN SEVERE BURNS OR LONGERM
INJURY TO THE EYES.

Contraindications: This sunlamp product must not be
used if skin lesions or open wounds are present.
Warning: This sunlamp product should not be used on
individuals who have had skin cancer or have a family
history of skin cancer.

Warning: Persons repeatedly exposed to ultraviolet
sunlamp products should be regularly evaluated for skin
cancer.

- Medications or cosmetics may increase your sensitivity
to the ultraviolet radiation. Consult a physician before
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using sunlamp or tanning equipment if you are usingvithout disconnecting the electrical plug or removing any
medication or have a history of skin problems or believeultraviolet lamp.
yourself to be especially sensitive to sunligi@onsult (i) The timer for the tanning dewds shall be remotely located
your certified tanning operator for a list of cosmetics andoutside the room where the tanning equipment is located. The
products known to create sénasty to light. remote timer shall be set by a certified tanning oper&fective
August-1,-2004.—all-tanning—facilities—shall-be—equipped- with
- If you do not tan in the sun, you are unlikely to tan fromremete-timers.
the use of this product. (i) The registran shall ensure thatimer tests are performed
annually on each assembly of tanning equipment and documented
- Consumers should report to the agency any injury foin writing for agency review during inspections to ensure the timer
which medical attention is sought or obtained resultings accurate to within 10 percent as specified in Paragraph (c) of
from the use of registered tanning gmuient. This this Rule -1415—of this—Seectionand the consumer is able to
report should be made within five working days after theterminate the radiation manually in accordance Rahagraph (h)
occurrence. of this Rule.
(k) Medical lamps shall not be used for commercial cosmetic
(c) Warning signs shall include the current address cdgleeey tanning purposes.
agency Department of Health and Human Services, Division of
Health Service Regqulation, Radiation ProimttSection, 1645 Authority G.S. 104&(a)(7); 104E9.1
Mail Service Center, Raleigh, NC 2769800.

10A NCAC 15 .1418 RECORDS: REPORTS AND

Authority G.S. 104H(a)(7); 104E9.1 OPERATING REQUIREMEN TS

(a) Prior to initial exposure, the tannifaeiity-operator shall
10A NCAC 15.1415 EQUIPMENT AND provide each consumer the opportunity to read a copy of the
CONSTRUCTION REQUIRE MENTS warning specified in Rule .1414(b) of this Section saghiestthat

(a) The registrant shall use only tanning equipment manufacturédvethe consumer sign a statement that the information has been
in accordance with the spfications set forth in 21 Code of read and understood. For illiterate or visually impaired persons
Federal Regulations (CFR) Part 1040, Section 1040.20, "Sunlanymable to sign their name, the warning statement shall be read
products and ultraviolet lamps intended for use in sunlamploudby theeperatergperator to that individuain the presence
productsproducts; and with 21 CFR Part 878.463%unlamp  of a witness, and the witness and the operator shall sign the
Products. The standard of complianahall be the standards in statement.

effect at the time of manufacture as shown on the equipmeftt) The registrant shall maintain a record of each consumer’s total
identification label required by 21 CFR Part 1010, Section 1010.3wmber of tanning visits including dates and durations of tanning
The registrant shall place an additional label on the bed whicixposures.

states'North Carolina state law prdbits the use of this device by (c) The registrant shall subnmé-the-ageneya written report of

persons under 18 years of age injury for which medical attention was sought or obtained from
(b) Each assembly of tanning equipment shall be designed for ude use of registered tanning equipment the Radiation
by only one consumer at a time. Protection Sectiowithin five working days after occurrence. The
(c) Each assembly of tanning equipment shall be equipped witieport shall include:

a timer which complies with theequirements of 21 CFR Part D the name of th affected individual,

1040, Section 1040.20(c)(2). The maximum timer interval shall 2) the name and location of the tanning facility
not exceed the manufacturer's maximum recommended exposure involved;

time. No timer interval shall have an error exceeding plus or ) the nature of the actual or alleged injury; and
minus 10 percent of the maximum timer intrfor the product. (4) any other information relevant to the actual or
(d) Tanning equipment shall include physical barriers to protect alleged injury, to include the date and duration
consumers from injury induced by touching or breaking the of exposure and amjocumentation of medical
lamps. attention sought or obtained.

(e) All tanning equipment labeling required in Paragraph (a) ofd) The registrant shall not allow individuals under the age of 18

this Ruleby 21 CFR 1010, Section 10B0and 21 CFR Part to use tanningequipmeneguipment—unless—the—individual
878.4635shall belegible-and-accessible-to-viewasily read by provides-a-consentform-and-a-statement-described-in-Paragraph

the consumer while in the proximity of the tanning bed. {&)—otthis-Rule—signed—by—that-individuals—parent—orlegal
() The timer intervals shall be numerically indicated on the facguardian.
of the timer. (e) The registrant shall verify by checking legal identification that

(g) The timer shall not automatically reset and cause radiatiogach consumer is 18 years of age or older.

emission to resume for a period greater than the unused portion{ej(f) The registrant shall not allow minors to remain in the
the timereyele;cyclewhen emission from the tanning device hastanning room whé the tanning equipment is éperationexcept
been interrupted. as-provided-forinhis Rule-operation.

(h) Each assembly of tanning equipmeralsbe provided with a {£(g) The registrant shall replace defective or burned out lamps,
control on the equipment to enable the consumer to manualbutbsbulbs,or filters with a type intended for use in the affected
terminate radiation emission from the equipment at any timé&anning equipment as specified by the manufacturer's product
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label and having the same spectral distribution (certified OA NCAC 15.1423  FEES AND PAYMENT

equivalent lamp). (&) This-Rule-establishesfeesfor-persons-regisfmieshant-to
{e(h) The registrant shall replace ultraviolet lamps &eitbs;  theprovisions—of-this-Section-to-cover-the-anticipated-costs of

which-bulbsthatare not otherwise defective or damaged, at suckanning-equipment-inspection-and-enforcement-activities—of the
frequency or after such duration of usevasrbesrecommended ageney.

by the manufacturer of such lamps and bulbs. b)(a) Annual fees established in this Raleshall bedue on the
(i) The registrant shall certify that all tanning equipmentfirst day of July of each year.
operators a trained in at least the following: {e)(b) Notwithstanding Paragrapbh)(a) of this Rule, when a new

Q) the requirements of this Section; registration is issued by tlegencyRadiation Protection Section

(2) procedures for correct operation of the tanningafter the first day of July of any year, the initial fee is due on the
facility and tanning equipment; date of issuance of the registration.

3) recognition of injury or overexposure to {€)(c) The initial fee in Paragraple)(b) of this Rule shall be
ultraviolet radiation; computed as follows:

4) the tanning equipment mafacturer's 1) When any new registration is issued before the
procedures for operation and maintenance of first day of January of any year, the initial fee is
the tanning equipment; the full amount specified in this Rule; and

(5) the determination of skin type of customers and (2) When any new registration is issuedarafter
appropriate-determination of duration of the first day of January of any year, the initial
exposure to registered tanning equipment; and fee is onehalf of the amount specified in this

(6) emergency procedures to be follaia case of Rule.
injury. {e)-AllHeesreceived-by-the-agency-pursuant-to-provisions-of this

() The registrant shall allow operation of tanning equipmenRule-are-nonrefundable.
only by and in the physical presence of persons who havd}(d) Each registrant may pay all fees by cadteckcheck,or
successfully completed formal training coursdsch-thatmeet  money ordeprovidedas follows

the requirements of Subparagraghigd) (i)(1) to (6) of this Rule. 1) Checks or money orders shall be made payable
{(K) The registrant shall maintain a record of operator training to "Radiation Protectio8ectien~Section; and
required in Paragraphédy)—and—{) (i) and (j) of this Rule for mailed to 1645 Mail Service Center, Raleigh,
inspection by authorized representatives of the agency. NC 27£69916452769916000r delivered to the
() No registrant shall possess, usgerateoperatepr transfer agency office aB8X5-BarrettDrive—Raleigh,
tanning equipment or their ultraviolet radiation sources in such a NC-276097221: and5505 Creedmoor Road,
manner as to cause any individual under 18 years of age to be Suite 100, Raleigh, NC 27612; and
exposed to radiation emissions from sefuipment-except-in 2) Cash payments shall be made only by
accordance-with-Paragraph-{d)-of tRigle-equipment. appointment by calling the agency%#9/57%
{(m) Each registrant shall make available to all employees 4141919/8142250and delivered to the agency
current copies of the following documents: office at 3825—Barrettbrive,—Raleighi—NC
(1) the facility's certificate of registration; 276097221 5505 Creedmoor Road, Suite 100,
registration with the Radiation Protection Raleigh, NC 27612.
Section;and {@(e) Within five days after the due dates established in

(2) conditions or documentsi¢orporated into the Paragraphgb)and-{c)(a) and (b)of this Rule, the agency shall
registration by reference and amendmentsmail to eachregistrantregistrantwho has notilready submitted

thereto. paymentpaymenta noticewhichthatindicates the due date, the
amount of fees due, and the delinquent date.
Authority G.S. 104&(a)(7); 104E9; 104E9.1; 104E12. t)(f) Payment of fees established in this Rideshall be

delinquentif not received by the agency within 60 days after the
10A NCAC 15.1419 COMMUNICATIONS WITH THE due date specified in Paragrapgb$—and-—{c)(a) and (b)of this
AGENCY: AGENCY ADDRE SS Rule.
Applications for registration, reportaptificationsnotifications,  {i}(q) If a registrant remits a fee in the form of a check or other
and other communications required by this Section shall bmstrumentwhichthatis uncollectible from the paying institution,
mailed to the Bivisioh—ef-Radiation Pretection-Protection the agency shall notify the registrant by cétifmail and allow
Section, 1645 Mail Service Center, Raleigh, North Carolinathe registrant 15 days to correct the mattehich—includes
2769916452769916000r delivered to the agency at its office includingpayment of any fee charged to the agency by a banking

located at 3825—Barrett—Drive,—Raleigh,—Neorth—Carelina institution.
276097221.5505 Creedmoor Road, Suite 100, Raleigh, Nortij}(h) If payment of fees is uncollectible from the paying

Carolina 27612. institution or not submitted to the agsy by the delinquent date,
the agency may institute legal action to collect.
Authority G.S. 104 (a)(7). @) Annual fees for persons registered pursuant to provisions

of this Section are as listed in the following table:
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Type of registered facility Letters appearing in |Facility plus first piece ¢ Each additional piece (
registration number tanning equipment tanning equipment

Tanning Facility B $200.00 $30.00
Tanning Equipment F $200.00 NA
Services

Authority G.S104E7(a)(4); 104E9(a)(8); 104E19(a).

] Environmental permitting of DOT affected

TITLE 12 i DEPARTMENT OF JUSTIC E Analysis submitted to Board of Transportation
] Local funds affected

Noticeis hereby given in accordance with G.S. 18082 that the Substantial economic impac{ $1,000,000

Criminal Justice Education and Training Standards Commissio Approved by OSBM

intends to amend the rule cited as 12 NCAC 09F .0106. No fiscal note required by G.S. 150E21.4

Link to agency website pursuant to G.S. 15089.1(c): =~ CHAPTER 09T CRIMINAL JUSTICE EDU CATION AND
http://ncdoj.gov/AbouDOJ/Law-Enforcemet Training-and TRAINING STA NDARDS
Standards/CriminalusticeEducationand-Training- )
Standards/Formsnd-Publications.aspx. SUBCHAPTER OQEIIR/-(\ZIEIT\]%EALED HANDGUN

Proposed Effective Date:May 1, 2016
SECTION .01007 CONCEALED HANDGUN TR AINING

Public Hearing: PROGRAM

Date: February 11, 2016

Time: 1:00 p.m. 12 NCAC 09F .0106 SANCTIONS

Location: Central Piedmont CommuniGollege, 1141 Elizabeth (&) The Commission shall suspend an approved course when the
Ave., Charlotte, NC 28204 Commission finds that the course has failed to meatantain

the required standards for approval.
Reason for Proposed Action: The Criminal Justice Education (R) TheCommission may conduct, at its discretion, an audit of a
and Training Standards Commission has proposed to amend tHioncealed Carry Handgun Course taught by a certified Concealed
rule in order to provide a process for auditing certified Concealed=&ry_ Handgun instructor for compliance with the specifications

handgun Instruairs. of this Subchapte o
(b) The Commission shall deny or suspend the certification of

Comments may be submitted to:Trevor Allen, PO Drawer 149, instructor status when the Commission finds that the instructor:

Raleigh, NC 27602, phone (919) 78905, fax (919) 778210, (1)  has failed to meet or maintain the required
email tjallen@ncdoj.gov course and instruction standards approved by
the Commission as set forth 2 NCAC 09F

Comment period ends: February 11, 2016 -0102?_ ) o

(2) has failed to submit modification of courses or
Procedure for Subjecting a Proposed Rule to Legislative change in instructor status;
Review: If an objection is not resolved prior to the adoption of the ®3) has submitted any nesufficient funds check;
rule, a person may also submit written objections to the Rules (4) has falsified any successful completion of an
Review Commission after the adoption of the Rule. If the Rules approved course; - _
Review Commission receives writtand signedbjections after (®) has distributed any certificate pided by the
the aloption of the Rulén accordance with G.S. 1568L.3(b2) Commission without the named permittee
from 10 or more persons clearly requesting review by the undertaking the approved course from that
legislature and the Rules Review Commission approves the rule, Instructor,
the rule will become effective as provided in G.S. 1&1B3(b1). (6) has taught any "Concealed Carry Handgun
The Commissin will receive written objections until 5:00 p.m. Training  Program” course or approved
on the dayfollowing the day the Commission approves the rule. certification while the instructor's certification
The Commission will receive those objections by mail, delivery was suspended lilge Commission; or
service, hand delivery, or facsimile transmission. If you have any ) is ineligible to receiveand possess a firearm
further queions concerning the submission of objections to the under Federal or North Carolina State Law.
Commission, please call a Commission staff attorney aug19  (¢)  Instructors who have lost certified sias subject to
3000 Subparagraphs (1), (2), or (3) of Paragraph (b) of this Rialg

reapply for certiftation upon documentation of compliance after
Fiscal impact (check all that apply). one year has elapsed from the date of suspension of the inssructor
H State funds affeted certification by the Commission. Instructors who have lost
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certified statis subject to Subparagraphs (4), (5), (6), or (7) of ] Substantial economic impact $1,000,00Q
Paragraph (b)fcthis Rulemay have their certification suspended [] Approved by OSBM

or permanently revoked by the Commissio X No fiscal note required by G.S. 150R1.4
Authority G.S. 1415.12; 14415.13. CHAPTER 16 - PRIVATE PROTECTIVE S ERVICES
BOARD
TITLE 14B i DEPARTMENT OF PUBLIC SAFETY SECTION .0800- ARMED SECURITY GUARD FIREARM

REGISTRATION PERMIT
Noticeis hereby given in accordance with G.S. 150B2 that the

Private Protective Services Board intends to amend the rules citddtB NCAC 16.0807 TRAINING REQUIREMENT S

as 14B NCAC 16 .0807, .0809, .0901, .0904. FOR ARMED SECURITY G UARDS , S
(a) Applicants for an armed security guard firearm registration

Link to agency website pursuant to G.S. 15089.1(c): permit shall first complete the basic unarmed security guard

www.ncdps.gov/pps training course set forth iRule .0707 of this Chapter
(b)Private investigator licensees applying for an armed security
Proposed Effective DateFebruary 1, 2016 guard firearm registration permit shall first complete a four hour
training course consisting of the courses set forthRirde
Public Hearing: .0707(a)(1)and (2) of this Chapteand all additional training
Date: Friday, October 16, 2015 requirements set forth in that Rule.
Time: 2:00 p.m. (c) Applicants for an armed security guard firearm registration

Location: 4901 Glenwood Avenue, Suite 200, Raleigh, NC 27610€rmit shall complete a basic training course for armed security
guards which consists of at leastifurs of classroom instruction

Reason for Proposed Action:The Board is authorized by statute including:

to approve any firean carried by registered armed security @ legal limitations on the use of handguns and on
guards in North Carolina. The Board voted to approve a rifle, in the powers and authority of an armed security
addition to specified handguns and a shotgun, for carry. These guard, including familiarity with rules and
rules amend the existing rules for firearms training to implement regulations relating to armed security guards
the new rifle authogation. (minimum of four hours); B

2) handgun safety, including range firing
Comments may be submitted to: Anthony Bonapart, 4901 procedures- (minimum of one hour);
Glenwood Avenue, Suite 200, Raleigh, NC 27612, phone ®3) handgun operation and maintenance
(919)7885320 ext 218, fax (919)78m65 or email (minimum of three hours); _
Anthony.bonapart@ncdps.gov. 4) handgun fundamentals (minimum of eight

hours); and

Comment period ends: November 30, 2015 ) night firing -- (minimum of four hours).

(d) Applicants for an armed security guard firearm registration
Procedure for Subjecting a Proposed Rule to Legislative permit shall attain a score of at least 80 percent accuracy on a
Review If an objection is not resolved prior to the adoption of thefréarms range qualification course adopted by the Board and the
rule, a person may also submit written objections to the Rule3ecretary of Public Safety copy of which is on file in the
Review Commission after the adoption of the Rule. If the Rule®irecors office. Should a student fail to attain a score of 80
Review Commission receives writteand signedbijections after Percent accuracy, the studeshall be given three additional
the adoption of the Rulia accordance with G.S. 1568L.3(b2)  attempts t(.).quallfy on the course of fire the ;tudent did not pass,
from 10 or more persons clearly requesting review by th&vhich addltlonal attempts shall take place Wlthln 20 days of the
legislature and the Rules Review Commission approves the rugompletion of the initial 20 hour course. Failure to meet the
the rule will kecome effective as provided in G.S. 15BB3(b1). quallflcatlon af_ter threg attempaball require the student to repeat
The Commission will receive written objections until 5:00 p.m.the entire Basic Training Course for Armed Security Guards.
on the dayfollowing the day the Commission approves the rule(€) All armed security guard training required thys Chaer
The Commission will receive those objections by mail, deliverySha” be administered by a certified trainer and shall be completed
service, hand diwery, or facsimile transmission. If you have any N0 more than 90 days prior to the date of issuance of the armed
further questions concerning the submission of objections to tHECUrity guard firearm registration permit. o
Commission, please call a Commission staff attorney a4319 () All applicants for an armed security guard firearm registration

3000 permit shall obtain training under the provisions of this Section
using their duty weapon and their duty ammunition or ballistic

Fiscal impact (check all that apply). equivalent ammunition, to include lef@e ammunition that

] State funds affected meets the same point of aim, point of impact, and felt recoil of the

] Environmental permitting of DOT affected duty ammunition, for all weapons.

Analysis submitted to Board of Transportation
L] Local funds affected
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(@) No more than six new or renewal armed security guar@im) To be authorized to carry aldfin the performance of his or
applicants per one instructor shall be placed on the firing line diter duties as an armed security guard, an applicant shall complete,
any one time during firearms range training. in addition to the requirements of Paragraphs (a), (c) and (d) of
(h) Applicants for recertification of an armed secuwriguard  this Rule, 16 hours of classroom traimiwhich shall include the
firearm registration permit shall complete a basic recertificatiofiollowing:

training course for armed security guards that consists of at least (@8] legal limitations on the use of rifles (minimum
four hours of classroom instruction and is a review of the of one hour);

requirements set forth in Subparagraphs (c)(1) thrqayb) of (2) rifle_safety, including range firing procedures
this Rule. The recertification course is valid for 180 days after (minimum of one hour);

completion of the course. Applicants for recertification of an (3) rifle operation and maintenance (minimum of
armed security guard firearm registration permit shall also two hours); and

complete the requirements of Paragraptofdhis Rule. (4) rifle fundamentals (minimum af0 hours); and
(i) An armed guard currently registered with one company may (5) night firing (minimum two hours).

be registered with a second company. Such registration shall g The applicant must pass a skills course that test each basic
considered'dual’’ The registration with the second companyrifle skill and the test of each skill must be completed within three
shall expire at the same time that the registration expitbsthhe  attempts.

first company. An updated application shall be required, alon{p) An applicant may take the addital rifle training at a time
with the digital photograph, updated criminal records checks anafter the initial training in this Rule. If the rifle training is

a forty dollar ($40.00) registration fee. If the guard will becompleted at a later time, the rifle certification shall run
carrying aweapenfirearm of the samemake-and-moedelnake,  concurrent with the armed reqistration permit. In addition to the
model and calibethen no additional firearms training is required. requirements set forth in Paraphs (m) and (n) of this Rule,
The licensee shall submit a letter stating the guard will be carryingpplicants shall attain a score of at least 80 percent accuracy on a
the same make and modeéapenfirearm. If the guard will be rifle range gualification course adopted by the Board and the
carrying aweaponfirearm of a different make andhodel, the  Secretary of Public Safety, a copy of which is on file in the
licensee shall submit a letter to the Board advising ofsteke  Director's office.

and-medelmake, model and calibeof the weapenfirearmthe  (p) Applicants for rifle recertification shall complete an
guard will be carrying and the guard shall be required to qualifedditional one hour of classroom training covering the topics set
at the firing range on both the day and night qualifon course. forth in Paragraph (m) of this Rule and shall also complete the
The qualification score is valid for 180 days after completion ofequirements of Paragraph (d) of this Rule.

the course. m)(q) Applicants for an armed esurity guard firearm

() To be authorized to carry a standard 12 gauge shotgun in thegistration permit who possess a current firearms trainer
performance of his or her duties as an armed security guard, eertificate shall be given, upon their written request, a firearms
applicant shall complete, in aitidn to the requirements of registration permit that will run concurrent with the trainer
Paragraphs (a), (c) and (af this Rule, feur six hours of certificate upon completion of an annual dfiedition with their

classroom training which shall include the following: duty weapons as set forth in Paragraph (d) of this Rule.
Q) legal limitations on the use o$hetguns; (R)(r) The armed security officer is required to qualify annually
shotgun (minimum of one hour); for both day and night firing with his or her duty hagugh-and

(2) shotgun safety, including rangefiring shetgun,gun, shotgun and rifleif applicable. If the security
procedures; procedures (minimum of one officer fails to qualify on either course of fire, the security officer

hour); cannot carna the firearmuntil such time as he or she meets the
3 shotgun operation andmainterance—and qualification requirements. Upon failure to qualify the firearm

maintenance (minimum of one hour); instructor shall notify the securitgfficer that he or she is no
4) shotgun fundamentals. fundamentals; longer authorized to cargthefirearm, and the firearm instructor

(minimum of two hours): and shall notify the employer and the Private Protective Services
(5) night firing (minimum of one hour). Board staff on the next business day.

(k) An applicantmay take the additional shotgun training at a

time after the initiatraining inSubparagraph (c) of this Rule. If Authority G.S. 7465; 74G9; 74C-13.

the shotgun training is completed at a later time, the shotgun

certification shall run concurrent with the armed registratiorl4B NCAC 16 .0809 AUTHORIZED FIREARMS

permit. Armed licensees or registrantge authorized, while in the
In addition to the requirements set forth in Paragraph (j) of thiperformance of official duties or traveling directly to and from
Rule, applicants shall attain a score of at least 80 percent accuraegrk, to carry a standard revolver from @&iberto .357 caliber,
on a shotgun range qualification course adopted by the Board aadtandardsemiautomatic pistofrom .354 caliber to .45 caliber,
the Secretary of Public Safety, a copy of which is amifil the or any standard 12 gauge shotgurany standard serautomatic
Directors office. or boltaction .223 or 5.56 X 45 mm NATO caliber rifle long as
() Applicants for shotgun recertification shall complete  the licensee or registrant has been trained pursu&hiléen.0807
additionalone hour of classroom trainirgs covering the topics of this Section For purposesf this Section, dstandart firearm
set forth in Paragraph (j) of this Rule and shall also complete theeans a firearm that hawt been modified or altered from its
requirements of Paragraghk}(d) of this Rule. original manufactured design.
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application amount as set forth in Rule .0903 of this Section, and
complete the eigkhour course given bthe Board on rules and
regulations.

() In addition to the requirement of Section .0200 of this Chapter,
an applicant for a firearms trainer certificate who is the spouse of
an active duty member of the U.S. Armed Forces shall establish

Authority G.S. 7465; 74G13.
SECTION .09001 TRAINER CERTIFICATE

14B NCAC 16 .0901 REQUIREMENTS FOR A

FIREARMS TRAINER C ERTIFICATE

(a) Firearms trainer applicants shall: 15.1(b).

Q) meet the minimum standards established bof issuance
Rule .0703 of this Chapter; '
(2) have a minimum of one year of supervisory

experience in security with a contract security
company or proprietary securityrganization,
or one year of experience with any federal
state, county or municipal law enforcement
agency;

3) attain a 90 percent score on a firemm
prequalification course approved by the Board
and the Secretary of Public Safety, with a copy
of the frearnis course certificate to be kept on (1)
file in the administratds office;

(4) to teach handgun qualificatiorcomplete a
training course approved by the Board and the
Secretary of PubliGafety which shall consist
of a minimum o0f4032 hours of classran and
practical range training inandgun-and-shetgun
safetyand maintenance, range operations, night
firearm training, control and safety procedures,
and methods of handgamd-shetgufiiring;

(5) to teach shotgun or rifle qualification, complete
a trainng course approved by the Board and the
Secretary of Public Safety which shall consist @)
of minimum of 24 hours of classroom and
practical range training in shotgun and rifle
safety and maintenance, range operations, night
firearm training, control and safeprocedures,
and methods of shotgun and rifle firing;

5)6) pay the certified trainer application fee
established in Rule .0903(a)(1) of this Section;
and

{6)(7) successfully complete the requirements of the
Unarmed Trainer Certificate set forth in Rule 3)
.0909 of this Section. (4)

(b) The applicard score on the prequalification course set forth

in Subparagraph (a)(3) of this Rule is valid for 180 days after
completion of the course.

(¢) In lieu of completing the training course set forth in
Subparagraph J&) of this Rule, an applicant may submit to the

Board a current Criminal Justice Specialized Law Enforceme
Firearms Instructor Certificate from the North Carolina Criminal
Justice Education and Training Standards Commission.

(d) In lieu of Subparagréas (a)(2) and (4) of this Rule, an
applicant may establish that the applicant satisfies the conditions
set forth in G.S. 93R5.1(a) for firearm instruction and two years
of verifiable experience within the past five years in the U.S
Armed Forces as a §arms instructor.

(e) All applicants subject to Paragraphs (c) and (d) of this Rule

14B NCAC 16.0904
'TRAINER CERTIFICATE

(@) Each applicant for renewal of a firearms trainer certificate
shall complete a renewal form provided biye Board and
available on its website at www.ncdps.gov/PPS. This form shall
be submitted not less than 30 days prior toekgiration of the
applcants current certificate and shall be accompanied by:

that the applicansatisfies the conditions set forth in G.S. 93B

g) A Firearms Trainer Certificate expires two years after the date

Authority G.S74G5; 74G9; 74G13; 93B15.1.

RENEWAL OF A FIREARM S

certification of the successful completion of a
firearms trainer refresher course approved by
the Board and th&ecretary of Public Safety
consisting of a minimum of eight hours of
classroom andpractical range training in
handgun-and-shotguwafety and maintenanoé

the applicable firearm (i.e. handgun, shotgun or
rifle), range operations, control and safety
procedures, and methods dfandgun—and
shetgwitfiring. This training shall be completed
within 180 days of the submission of the
renewal application;

a certified statement of the result of a criminal
records search from the appropriate
governmental authority housing criminal
record information or clerk of superior court in
each county ware the applicant has resided
within the immediately preceding 4@onths
and, if any address history contains an out of
state address, a criminal record check from the
reporting service designated by the Board
pursuant to G.S. 748.1(a);

the applicaris renewal fee; and

the actual cost charged to the Private Protective
Services Board by the State Bureau of
Investigation to cover the cost of criminal
record checks performed by the State Bureau of
Investigation, collected by the Private
Protective Sevices Board.

%) Members of the armed forces whose certification is in good
standing and to whom G.S. 1289.2 grants an extension of time

to file a tax return are granted that same extension of time to pay
the certification renewal fee and to completey continuing
education requirements prescribed by the Board. A copy of the
military order or the extension approval by the Internal Revenue
Service or by the North Carolina Department of Revenue shall be
furnished to the Board.

shall comply with the provisions of Subparagraph (a)(3), pay thﬁ\uthority G.S. 7465 74C8.1(a): TAC13
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The Commission will receive those objections by mail, delivery

TITLE 15A i DEPARTMENT OF ENVIRO NMENT AND service, hand delivery, or facsimile transmission. If you have any
NATURAL RESOURCES further quesons concerning the submission of objections to the

Commission, please call a Commission staff attorney ad319

Noticeis hereby given in accordance with G.S. 180B2 that the 3000
Environmental Management Commission intends to adopt the
rule cited as 15A NCAC 02Q .0318, amend the riitesl @s 15A F|scal impact (check all that apply).

NCAC 02Q .0102 and .0903, and repeal the rule cited as 15 State funds affected
NCAC 02Q .0302. L] Environmental permitting of DOT affected

Analysis submitted to Board of Transportation
Link to agency website pursuant to G.S. 15089.1(c): X Local funds affected

http://www.ncair.org/rules/hearing/ X Substantial economic impac{( 1,000,000

X Approved by OSBM
Proposed Effective Date:March 1, 2016 ] No fiscal note required by G.S. 15021.4
Public Hearing: CHAPTER 021 ENVIRONMENTAL MANAGE MENT
Date: November 42015 .
Time: 6:00 p.m SUBCHAPTER 02Qi AIR QUALITY PERMITS
Location: Archdale Building, Ground Floor Hearing Room, 512 PROCEDURES

N. Salisbury St., Raleigh, NC 27604
SECTION .01007 GENERAL PROVISIONS

Reason for Proposed Action To amend Rule 15A NCAC 02Q
.0102, Activites Exempted From Permit Requirements, t&2A NCAC 02Q.0102 ACTIVITIES EXEMPTED FROM

simplify the rule to make it easier to understand. New exemptiofEERMIT REQUIREMENTS

are also added. Facilities with actual emissions less than five torf@)—Fhis-Rule-does-Ret-apply-to-facilitiesfequired-to-have-a-permit
per year of each specified pollutaand total aggregate actual %W%%HMMW _ nly to

emissions of 10 tons per year would be exempt from perm|tt|n.
Facilities that are not exempt and have total aggregate actuai®

emissions less than 25 tons per year would be eligible fdﬁeureew&nepe*empted—#emwm%wements

registration instead of obtaining a permit. (h——new-source-perlormance-standards-under Rule
To repeal Rule 15A NCAC 02Q .0302, Facilities Not Likely To 1SA-NCAC-02D-0524-06r40-CFRPart-60,
Contravene Demonstration, since the rule is duplicative of the exceptwhen-thibllowingactivities-are-eligible
requirements contained in the revised Rule 15A NCAC 02Q .0102. for-exemption-under Paragraph-(c)-otthis Rule:
To adopt Rule 15A NCAC 02Q .0318, Changes Not Requiring Ay——40—CFR—Par—60—Subpart—Dc,
Permit Revi®ns, to allow facilities to make minor changes tndustrial,——commerciab——and
without first modifying their permit. institutional-steam-generating-units;
To amend Rule 15A NCAC 02Q .0903, Emergency Generators {By——40-CFR-Par-60—Subparsi;Ka; or
And Stationary Reciprocating Internal Combustion Engines, to Kb,—velatile—organic—liquid—storage
add an exemption from permitting for stationary reoigating vessels;
internal combustion engines if the engine is the only source of {C)——40-CFRPar-60—Subpart-AAA—ReW
emissions at the facility. residential-woed-heaters;

(B} 40 CFR Part 60— Subpart—JJJ,
Comments may be submitted to: Joelle Burleson, 1641 Mail petroleum-dry-cleaners;
Service Center, Raleigh, NC 2769641, phone (919) 768720, (E)——40—CFR—Par—60—Subpart—WAWW,
fax (919) 7078720, joelle.burleson@cdenr.gov FuRicipal-solid-wastlandfills; |

F——40 CFR—Part— 60— Subpart—HII,
Comment period ends: November 30, 2015 %“%W—GWO”

nternal-combustion-engines;

Procedure for Subjecting a Proposed Rule to Legislative @9—49__@%%3”1
Review: If an objection is not resolved prior to the adoption of the stationary—spark—ignition—internal
rule, a person may also submit written objections to the Rules ~ combustion-engines; _
Review Commission after the adoption of the Rule. If the Rules (2)——national-emission-standards—{or-hazardous air
Review Commission receives writtand signedbjections after poliutants-underRule-15A-NCAC-02D-1110 or
the aloption of the Rulén accordance with G.S. 1568L.3(b2) 40-CFR-Part-61-exceptashestos-demolition and
from 10 or more persons clearly requesting review by the renovation—activities,—which—are—eligible—for
legislature and the Rules Review Commission approves the rule, exemption-underParagraph-{c}-ofthisRule;
the rule will become effective as provided in G.S. 1&1B3(b1). (3)—prevention—ot-significantdeterioration—under
The Commisgin will receive written objections until 5:00 p.m. Rule-15A-NCAC-02D-0530;

on the dayfollowing the day the Commission approves the rule.
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(4y——new-sourcereview-underRule-15A-NCAC-02D funetion-that-dees-not-result
-0531-01-.0532; inanincrease-to-the-actual or
(5)——sources-of volatile-arganic-compounds-subject potential——emission——of
to-therequirements-of -Section-0900,Volatile regulated—ai-pollutants—and
Organic—Compounds,—that—are—located in that—does—not—affect—the
Mecklenburg-County—according-to-Rule-15A compliance-status,—and-with
NCAC02D-0902(D); replacement-equipment-that
{6)—sourcesrequired-to-apph-maximum-achievable fits—the—description—of the
control-technology (MACT)-for-hazardous- air existing—egquipment—in—the
pollutants-under-Rule-15A-NCAC-02D-1109, permit,——including——the
A1 1112 er-40-CFRPart-63—that are application,—such—that—the
required-to-have-a-permit-under-Section-0500 replacement—eguipment—can
of this-Subchapter; be-operated-underthatpermit
H—sources-atdeilities-subject-to-Section-1100 of witheut—any—ehanhges—in—the
Subchapter-02D.—(lf-a-source-gualifiesfor an permit;
exemption—in—Subparagraphs—{(a)}{d)—through {B}——air—conditioning—or—ventilation
(a)24)of 1I5A-NCAC-02Q--0702,-or-does-not comfort-air-conditioning—or—comfort
emitatoxie-airpollutant-forwhich-the-faeiity ventilating—systems—that—do—not
atwhich-itislocated-has-been-mimtk-it shall transport,—remove,—or—exhaust
be—exempted—rom—needing—a—permit—if it regulated—an—polutants—to—the
gualifiesforone-ofthe-exemptions-in-Paragraph atmosphere;
{e)—TFhefollowing—activities—do-not-require—a—permit-orpermit {——benchscale———onsite
modification-under Section-0300-of this- Subchapter-The Director eguipment—used—exclusively
mayrequire-the-owner-or-operator-of-these-activities-to-register for—chemical—er—physical
them-under15A-NCAC-02D-0200: analysis—for—quality—centrol
H—~categores-ol-exempted-activities: purpeses—staft—nstruction,
A——mantenance——upkeep——and water———or——wastewater
replacement: analyses—orneproduction
——maintenahce,——struetural envirehrmental—ecompliance
changes—orrepairs-which do assessments;
not—change—the—capaeityf o {h——benchscale-experimentation,
SUe p|ee.ess, i "“gl ches neal, o 'plnysa ;
'EH.SEbH ',"'g or—cont got anaryses ﬁtalnng : °
equipment—a ¢ .dg lty it X
or—nature—or—increase— in educatiohaHlaboratories;
; : o f | . ion,
regulated-airpollutants; chemical——oer——physieal
{H}———housekeeping—aectivities—or analyses——training——or
buildi . o . o I i ;
procedures——ineludg health—taberatories—pursuant
S idings, I | ot
resurfacing—floors,—roof diagnoses-of-illness;-or
repair—washing,—peortable {v)—research—and—development
vacuum—cleaners—sweeping, taberatory-activities provided
use-and-asseciated-storage of the—activity —produces—no
o , g . ;
janitora pledul;ets © eﬁe “II 'e'el'al P el;eluet °
(i} ——use—of —office—supplies, {B)—storage-tanks:
supphesto-maintair-copying H————steragetanks—used-selely to
eguipment—or—bluepin store—fuel—ois,—kerosene,
hines: . ’ ; )
: i N d_le’sel e.'ude ’e' Hse_el A et_e’
tv) use- of ; fire—THighting ol Iublueants 899||'.'9 e;_sd
{)——paving-parking-lotsor petroleum-gas;
)—replacement—ef—existing {i)——storage—tanks—used—to—store
; " . of i | I
the—same—size;—type,—and fuelsfor-which-there-areno
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applicable——requirements v)———hosiery—knitting—machines
except-Stage-t-controls-under and-—associated-lint-sereens,
15A-NCAC-02D-0928; hesiery-dryers-and-associated
{ii}——storage-tanks—used-solely to lint—screens,—and—hesiery
store-inorganicliguids;-or dyeing—processes—where
{v)—storage-tanks-orvesselsused bleach-orsolvent dyes-are-not
for—the — temporary used;
containment—of—materals &)——blade—woed-planers—planing
resulting-from-an-emergency only-green-weed,
response-to-an-unanticipated (K)——solid-waste-landfils——municipal-seolid
release——of —hazardous waste-landfils—This-dees-not-apply to
materials; flares-andthersources-of-combustion
(E)———combustion——and—heat—transfer at—solid—wastelandfills;—theseflares
eguipment: and—other—combustion—sources— are
{i}———space——heaters——burning required-to-be-permitted-under-Section
distilate—oi—kerosene, -0300-of-this-Subchapter-unless-they
| , lausfied if f | ) lor
petroleum-—gas—operating-by this-Paragraph;
direct-heat-transfer-and-used {b)}——miscellaneous:
solely-torcomiortheat; {———motor—vehicles—aireralt,
{i}———residential—wood—stoves, marine-vessels;locometives,
heaters;-orfireplaces; tractors—or—other—self
{i———hot-water-heaters—whichre propelled—vehicles—with
used-for-domestic—purposes internal-combustion-engines;
onby-and-are-not-used-to-heat {i)———nonselpropelled—noroad
process-water; engines,—except—generators,
{B——wastewater—treatment—processes regulated—by—rules—adopted
industrial—wastewater—treatment underTFitle H-of the Federal
processes—or—municipal—wastewater Clean—Air—Ad—{Generators
treatment—processes—for—which—there are—required-to-be-permitted
are-no-apphecablereguirements; under-Section—-0300-of-this
{G)——gasolne-distribution—gaseline-service Subechapter—unless—they
stations—oer—gaseline—dispensing qualify—for—another
facilities; exemption——under—this
{H)—dispensing—eguipment—eguipment Paragraph:);
used-—solelyto-dispense—diesel-fuel {i——portable-generatorsregulated
keresenelubricants-or-cooling-oils; byrules-adopted-underTFitle
{H)——solventreeyeling—portable—selvent H-of-the Federal-Clean-Air
solventrecycling-i: h——equipment—used—lor—the
{)——the—portable——solvent preparation-oi-fooddordirect
distillation-system-is-net: on-site-human-consumption;
H—owned—by—the {)——aseource-whose-emissions are
facility—and regulated-only-under-Section
{h——operated—at—the 112(r—orTitleVl—of the
faciliby—for—more Federal- Clean-Air-Act;
thah——seven vi)——exit—gases—from—iline
consecutive—days; process-analyzers;
and vi——stacks—orvents—to—prevent
{——the—material—recycled—is escape—of-sewer—gasesdrom
reeyeled-at-the-site-of-origin; dormestic—waste—through
{3—processes: plumbing-traps;
H———electrie-motor-buiroutovens {(vith——refrigeration—equipment-that
with—secondary—cambustion is-consistentwith-Section-601
chambers-or-afterburners; through—618—eot—Title—VI
{)———electric—motor—baken {Stratospheric——Ozone
ovens; Protection)—of —theFederal
{i———>burnoff ovensfor paintine Clean-Air-Act40-CER Part
hangers-with-afterburners; 82,-andany-otherregulations
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promulgated-by-EPA-—under true—vapor—pressure—of-—no
Fitle—VI—for—strataspheric rmoere—than—10-8—peunds—per
o6zone—protection,—exeept sguare-inch-abseolute-at 10
those—units—used—as—or in oF
: i i i . ks
pollution—control-egquipment with-a-storage-capacity-of-no
{A—unit—used—as—or—in more—than—2500—gallens
. . - i ) ie liauids with a
pollution—ceontrol-equipment true—vapor—pressure—of-—no
is—requira—to—be—permitted more than-10.8-psi-absolute at
under—Seection—-0300-of-this 70
Subechapter-unless-t-qualifies (B} combustion—and—heat—transfer
for-another-exemption-under egquiprent:
this Paragraph): ) @—fuel—ee#%usﬁ%—equmenlt
{)——equipment-not-vented-to-the except—for—interna
outdoor-atmosphere-with-the combustion—engines—firing
exception-of-equipment-that exclusively kerosene—No. 1
i Lot i i . i
cormpounds—{Equipmenthat equivalent —unadtibrated
emits——volatile——organic fuels—oramixture—of these
compoeunds-isrequired-to-be fuels-or-one-ormoreof these
permitted—under——Seetion fuels-mixed-with-natural-gas
0300—of —this—Subchapter or—hguelied—petroleum—gas
unless-tqualifiesfor-another with-a-heatinputoflessthan:
exemption——under——this —10 millionBtu—per
Paragraph); _ hour—for—which
)——equipmentthat-does-net-emit construction,
any-regulated-airpolidtants; modification,——or
xh)——Hacilities—subjet—only—to—a reconstruction
regquirement—under40-CFR commenced—after
Part-63(This—Subpart—does June 9,1989: or
not—apply—when—a—control (H— 30 million—Btu—per
device—is—used—to—meet a hour—forwhich
MACT oo GACT—emission construction,
standard;—a—control—device modification—or
used—to—meet—a—-MACTor reconstruction
GACT-emission-standard- is commenced—before
regquired—to—be—permitted June-10,1989:
under—Section—03bef-this Internal—combustion—engines—are
Subehapter-unless-itqualifies required-to-be-permitted-under-Section
for-anether-exemption-under -0300-of-this-Subchapter-unless-they
this-Paragraph); qualify—for-arpther—exemption—under
i ——sourees—{for—which—there—are this-Paragraph;
no-applicablerequirements; (i)}—fuel combustion—equipment,
il A ot ; I
required—to—have—centrol combustion—engines,—firing
technology—under—Seetion exclusively—natural—gas—or
1800-of the-Subchapter-02D liguefied—petroleumgasor a
(H—an—animal—operation—is mixture-of these fuels-with a
required—to—have—eentrol heat-inputrating-less-than- 65
technolegy;,—it—shall—be millionBtu-perhouripternal
reguired—to—have—a—permit combustion—engines—are
under-this-Subehapter). required—to—be—permitted
(2} —~categorient-exempted-size-orproduction-rate: under—Section—0300-of-this
(Ar——storage-tanks: Subchapter—unless—they
{)———abeveground-—storage—tanks qualify—for —another
with-a-sterage-capaecity-ef-no exemption——under—this
more—than—21100—gallons Paragraph);
storing-organicliguids-with a
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(ii}———space-heaters-burning-waste gasolinefired
———the—heater—burns (Sel-propelled-vehicles-with
onhy—oil—that—the internal-combustion—engines
owner—or—opestor are-exempted-under—Subpart
generates-orused-oil SHey——oft—this
from—det-yourself Paragraph.)
oil—changers—who {vi)}——portable-generators-and-other
generate-used-oil-as portable—equipment—with
household-wastes; internal-combustion—engines
H)——the—heater——is not—regulated—by—ules
designed-to-have a adopted-under-Title-H-of-the
Mmaximum—capacity Federal—Clean—Air—Act,
of—pot—more—than except———selpropelled
500,000—Btu—yper vehicles;-that-operate-at-the
hour;-and facility—no—more—than—a
{(H)——the—combustion combined-350-hoursfor-any
gases—from—the 365-day-period-provided-the
heater-are-ventea t generators-or-engines-have a
the-ambient-air; rated—eapacity—ofne—more
{v)——Fuel-combustion—eguipment than-750-kibwatt{electric)-or
with-a-heat-input-rating-less 1100-horsepower—each—and
than-10-milion-Btu-per-hour provided—records——are
that-is-used-solely-for-space maintained—to—verify —the
heating-except: hours—of —operation—Self
H)———space——heaters propelled—vehicles—with
burning—waste—ail; internal-combustion—engines
of are-exempted-underSubpart
) o . . h:
¢ Hhtes al ;ee| Bustio il (1)(?)([:')().9' this Paragrap
{)———emergency—usegenerators produce—no—imore—than
and——other—internal 325,000 kilowatthours—of
combustioh—engines—not electrical-energy-forany-12
regulated—by—rules—adopted month—period—provided
underTitleH-of the Federal records—are—maintained- to
Clean—Air-Act—except-self verify-the-energy-production
propelled-vehicles—that-have on-a-monthly basis-and-on a
a—rated-capacity-of-no-more 12-month-basis;
than: {&——gaseline—distribution—bulk—gassline
H——680—kilowatts plants—with—an—average—daily
{eleetric}—or—1000 throughput-ofless-than-4000-gallons;
horsepower——tor {B)——processes:
Rabral—gashired {———graphicarts-operations—paint
engines; spray—booths—or—eother
H——31800—kilowatts painting———er——ecoating
{eleetric}—or—2510 operations——without——air
horsepower——for pollution——control—devices
lguefied—petrolesm {water-wash—and-filters—that
gasfired-engines; are—an—integral-part—of-the
H—590— kilowatts paint—spray—booth—are—not
{eleetrie)}—er—900 considered—air—peollution
horsepewer——or control-devices)—and-solvent
dieseHired—or cleaning—operations—loecated
engies—ar wide—actual—emissions— of
H)—21— kilowatts volatile—organic—compounds
{electric}—or—31 are—less-thanfivetons—per
horsepower—for year{Graphic-arts-operations,
coating—ojrations,—and
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solvent—cleaning—operations VHB——perehloreethylene
are—defined—in—Rule—15A dry-cleaners;-or
NCAC-02Q-0803); {X)——electrostatic——dry
{———sawmills—that-saw-no—more powder——coating
than-2,000,000-board feet per operations,
year,—provided—only—green provided—that—the
wood-is-sawed; total——potential
{ii}——perchloroethylene——dry emissions——of
cleaners-that-emit-less-than particulate—sulfur
perchloroethylene-peryear; oxides,——volatile
{v)——electrostatic—dry—powder organic-compoeunds,
coating——operations—with and——earben
filters—or—powder—recovery monexide—from-the
systems,———including facility-are-each-less
electrostatic—dry—powder than—40—tons—per
coating-operations—equipped year—and—thetotal
with-curing-ovens-with-a-heat potential-emissions
input-of-less-than-10,000,000 of-all-hazardous-air
Btu-per-hour polutants-are-below
{E)}—miscellaneous: theirlesser—quantity
{H———any-source-whose-emissions cutoff — emission
would—not—vielate—any rates—or—provided
applicable——emissions that-thefacility-has
standard-and-whose-potential an——air——quality
emissions—of—particulate, permit—A-—source
It oxide, i . ! ” . I
oxides——volatile—eorganic subpat-(1)-through
compeounds,—anhd—carbon {—ef-thisPart-is
monoxide—before——air regquired—to—be
pollution—eontol—deviees, permitted—under
sueh———as—peotential I5A—NCAC—020Q
uheontrolled———emissions, 0300—unless— it
would-each-be-no-mere-than gualifies-foranother
five-tons-per-year-and-whose exemption——under
. o of i h:
hazardous—air—pollutants {)———-any facility —whose—actual
I | heir_lesser L : iculate,
guantity-cutof-except: stlfur——dioxide,—nitrogen
{h——storage-tanks; oxides,—volatile—organic
HH——Ffuel——combustion compounds,—and—earbon
equigment; monoxide—before——air
H)———space——heaters pollution—eontrol—devices,
burning-waste-oil; sueh——as——unecontrolled
N)——generators, emissions—would—each—be
exeluding less-than-five-tons—per—year,
emergency wheose-potential-emissiens of
generators—or-other all-hazardous—air—pellutants
ner-sel-propelied would-be-below-theirlesser
i | on . e ,
engines; and—none—of-whese—sources
plants; emissions-standard;
(h—printing—patat-spray {H——any-—source—that—enaly—emits
boeths—or—other hazardous—airpellutants—that
o ing ) ra
painting 9; coat @ el |_e| Faise-apa Heulate gd
MH)——sawmills; and——whose—potential
emissions—of-hazardous—air
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pollutants—are—below—their (e) Any facility that is not exempted from permitting under
lesser——quantity—cutoff Paragraph (d)f this Rule and whose actual total aggregate
emission-rates;-or emissions of particulatmatter (PM10), sulfur dioxide, nitrogen
{M)——any—incinerator—covered oxides, volatile organic compounds, carbon monoxide, hazardous
under-Subparagraph-{e)}{4) of air pollutants, and toxic air pollutants are greater than or equal to
Rule-15A-NCAC02D-1201; five tons per year and less than 25 tons per year may register their
{F)——~caseby-case-exemption:-activitiesthat facility underl5A NCAC 02D .0202 instead of obtaining a permit
the—applwam—demens#ates—te—the under15A NCAC 02Q.0300. This Paragraph shall not apply to

any facility as follows:

@—t@—be#regl@ble—m—thar—alr (1) synthetic minor facilities that are subject to
guality-impacts; Rule .0315 of this Subchapter;

{i}——neot-to-have-anyair-poliution (2) facilities with a source subject tmaximum
control-device;and achievable control technology under 40 CFR

{ii}———not-to-violate-any-applicable Part 63;
emission—econtrol—standard 3) facilities with sources of volatile organic
when-operating-at-maximum compounds or nitrogen oxides that are located
design-capacity-or-maximum in a nonattainment area; or
operating-rate—whichever is (4) facilities with a source subject to NSPS, unless
greater the source is exemgd under Paragraph () or

(h) of this Rule.
modification—process—is—not—exempted—from—other—applicabléf) The Director may require the owner or operator of a facility to
mqwm%n&#h&%#&%epe&%eﬂhe—seu#e&%e&exemﬁqlster them under 15A NCAC 02D .0200 or obtain a permit
entunder 15A NCAC 02Q .0300 if necessary to obtain compliance.
(e)—Emlssams—#em—stauena#y—seume—aetMaes—tdenuﬂed in(g) The following activies do not require a permit or permit
Paragraph—{e)—of this Rule—shall -be—inecluded—in—determiningnodification under 15A NCAC 02Q .0300. These activities shall
compliance-with-thetoxicair-pollutant requirements—under 15/A0t be included in determining applicability of any rule or

NCAC-02D-1100-0r020Q-0700-according-to-Rule-15A-NCACstandard that requires facilityide aggregation of source

0200702 {exemptions-fromitoxic-permiting).

emissions, including activities biect to 15A NCAC 02D .0530,

{—The-owner-or-operator-of afacility-orsource—claiming anl5ANCAC 02D .0531, 15A NCAC 02Q .0500, and 15E€AC

exemption—underParagraph—{c)-of this Rule—shall provide th620Q.0700 unless specifically noted below:

maintenance, upkeep, and replacement:

Director-documentation-uponreguestthatthe-facihity-orsource is D
guahfieddorthat-exemption. (A)

maintenance, structural changes, or

(a) For the purposes of this Rule, the definitions listed in 15A (B)

repair activities which do not increase
thecapacity of such process and do not
involve any change in quality or nature
or increase in guantity of emission of
any regulated air pollutant;
housekeeping activities or building

NCAC 02D .0101 and 02Q .0103 shall apply.
(b) This Rule does not apply to:
(1) facilities whose potential emissions require a
permit under 15A N&C 02Q .0500 (Title V
Procedures); or
(2) a source emitting a pollutant that is part of the
facility's 15A NCAC 02D .1100 (Control of
Toxic Air Pollutants) modeling demonstration (9]

maintenance procedures, including
painting buildings, paving parking
lots, resurfacing floors, roof repair,
washing, portable vacuum cleaners,
sweeping, use and associated storage
of janitorial products, or insulation
removal;

use of office supplies, supplies to

if that source is not exempted under 15A NCAC
02Q .0702.

(c) The owner or ogrator of an activity exempt from permitting (D)

maintain __copying equipment, or
blueprint machines;
use of firefighting equipment

shall not be exempt from demonstrating compliance with any
applicable State or federal requirement.
(d) _Any facility whose actual emissions of particulate matter (E)

(excluding engines subject to 40 CFR
63, Subpart Z7277); or

replacement of existing equipment

(PM10), sulfur dioxide, nitrogen oxides, volatil organic
compounds, carbon monoxide, hazardous air pollutants, and toxic
air_pollutants are each less than five tons per year and whose
actual total aggregate emissions are less than 10 tons per year shall
not require a permit under 15A NCAC 020 .0300isTParagraph

shall not apply to synthetic minor facilities that are subject to Rule
.0315 of this Subchapter.

with equipment of the same size (or
smaller), type, and function that does
not result in an increase to the actual
or potential emissio of regulated air

pollutants, and that does not affect the
compliance _ status, and  with

replacement equipment that fits the
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(2)

description of the existing equipment
in _the permit, including the
application, such that the replacement
equipment can be operatadder that
permit without any changes in the
permit;

air _conditioning or ventilation: comfort air

(3)

conditioning or comfort ventilating systems
that do not transport, remove, or exhaust
regulated air pollutants to the atmosphere;
laboratory or classiom activities:

(4)

(A) benchscale, orsite equipment used
for _experimentation, chemical or
physical analysis for gquality control
purposes or for diagnosis of illness,
training, or instructional purposes;

(B) research and development activities
that produce @ commercial product or
feedstock material; or

(@] educational activities, including but
not limited to wood working, welding,
and automotive;

storage tanks with no applicable requirements

()

other than Stage | controls under 15A NCAC
02D .0928, Gasolin8ervice Stations Stage |;
combustion and heat transfer equipment:

(6)

(A) heating units used for human comfort,
excluding space heaters burning used
oil, that have a heat input of less than
10 million Btu per hour and that do not
provide heat for any manaturing or
other industrial process;

(B) residential wood stoves, heaters, or
fireplaces; or

(C) water heaters that are used for
domestic purposes only and are not
used to heat process water;

wastewater treatment processes: industrial

(7)

wastewater treatent processes or municipal
wastewater treatment processes for which there
are no state or federal air requirements;
dispensing equipment: equipment used solely

(8)

to dispense gasoline, diesel fuel, kerosene,
lubricants or cooling oils;
electric motorburnout ovens with secondary

(9)

combustion chambers or afterburners;
electric motor bak®n ovens;

(10)

burn-off ovens with afterburners for paitihe

(11)

hangers;
hosiery knitting machines and associated lint

(12)

screens, hosiery dryers and associated i
screens, and hosiery dyeing processes where
bleach or solvent dyes are not used;
woodwaorking operations processing only green

(13)

wood;
solid waste landfills: This does not apply to

flares and other sources of combustion at solid
waste landfills. These flares and other
combustion sources are required to be permitted

(14)

under 15A NCAC 02Q .0300, unless they
qualify for another exemption under this

Paragraph; or
miscellaneous:

(A) equipment that does not emit any
requlated air pollutants;

(B) soures for which there are no
applicable requirements;

(C) motor vehicles, aircraft, marine

vessels, locomotives, tractors, or other
selfpropelled vehicles with internal
combustion engines;

(D) engines _subject to Title Il of the
Federal Clean Air Act(Emission
Standards for Moving Sources);

(E) equipment used for the preparation of
food for direct omsite human
consumption;

(R a source whose emissions are

regulated only under Section 112(r) or
Title VI of the Federal Clean Air Act;

(G) exit gases from in-line process
analyzers;

(H) stacks or vents to prevent escape of
sewer gases from domestic waste
through plumbing traps;

() refrigeration _equipment that is
consistent with Section 601 through
618 of Title VI (Stratospheric Ozone
Protection) of theFederal Clean Air
Act, 40 CFR Part 82, and any other
regulations promulgated by EPA
under Title VI for stratospheric ozone
protection, except those units used as
or_in_conjunction with air _pollution
control equipment. A unit used as or in
conjunction withair pollution control
equipment is required to be permitted
under 15A NCAC 020 .0300, unless it
qualifies for another exemption under
this Paragraph;

(J) equipment not vented to the outdoor
atmosphere with the exception of
equipment that emits volatile @agic
compounds. Equipment that emits
volatile  organic _compounds _is
required to be permitted under 15A
NCAC 020Q .0300, unless it qualifies
for _another exemption under this
Paragraph;

(K) animal operations not required to have
control technology under 15A NKT
02D .1800. If an animal operation is
required to have control technology, it
shall be required to have a permit
under this Subchapter;

(L) any incinerator covered under 15A
NCAC 02D .1201(c)(4); or
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(M) dry cleaning operations, regardless of
NSPS or NESHP applicability.

(h) The following activities do not require a permit or permit

modification under 15A NCAC 02Q .0300. These activities are

included in determining applicability of any rule or standard that

requires facilitywide aggregation of sourcenéssions, including
activities subject to 15A NCAC 02D .0530, 15ANCAC 02D (i) The owner or operator of a facility or source claiming an

monoxide shall each be no more than five tons
per year; or

(6) caseby-case exemption: activities that the
applicant demonstrates to the Director not to
violate any applicable emission control
standard.

.0531, 15A NCAC 02Q .0500, addA NCAC 020Q.0700:

activity is exempt under Paragraph$, (€), (q) or (h) of this Rule

(1) combustion and heat transfer equipmentshall submit emissions data, documentation of equipment type, or
(includes direcfired units that only emit other supporting documents to the Director upon request that the
regulated pollutants from fuel combustion): facility or source is qualified for that exemption.

(A) fuel combustion equipment (excluding

internal combustion engines) not Authority G.S. 14215.3(a)(1);143215.107(a)(4); 14215.108.

subject to 40 CFR Part 60, NSPS,

firing exclusively unadulterated liguid SECTION .03007 CONSTRUCTION AND OPERATIONS

fossil fuel, wood, or approved PERMITS

equivalent unadulterated fuel as

defined in 15A NCAC 02Q .0103; 15A NCAC 02Q.0302 FACILITIES NOT LIKEL Y TO

(B) fuel combistion equipment (excluding CONTRAVENE DEMONSTRA TION

internal combustion engines) firing {a)—Fhis-Rule-applies-only-to-this-Section—t-does-noet-apply to

exclusively natural gas or liquefied Section-0500-(TFitle\Procedures)-ofthis-Subchapter.

petroleum gas or a mixture of these {(b)tfafacility-is-subjectto-anyofthefollowingrules;thefacility

fuels; or is-hotexempted-from-permitrequirements—and-the-exemptions in

(©) space heaters burning waste oil if: Paragraph-(c)-of this Rule-do-net-apply:

(i) the heater burns only oil that 15
the owner or operator NCAC2D-0524-0r40-CFRPart 60,exceptnew
generates owsed oil from residentialwood-heaters;
do-it-yourself oil changers D——mnational-emission-standardsfor-hazardeus air
who generate used oil as poeHutants—underd5A-NCAC2D—1110-or 40
household wastes; and CER-Part-61—exceptashestos—demslition and

(ii) the heater is designed to have renevation-activities;

a maximum capacity of not @)—pmvenﬂen—ef—sq@mﬂ&m—deteﬁemﬂen—under
more than 500,000 Btu per
hour; (49—new-seu¥ee49wem%mder—15A—NGAG—29—9531

(2) gasoline distribution: bulk gasoline plants as
defined in 15A NCAC @D .0926(a)(3), with an (5)—seu¥ees—9f—velameue¥gan+c—eempeunds—subject
average daily throughput of less than 4,000 to-the—reguirements—of- 15A-NCAC-2D 0900
gallons; that-arelocated-in—Mecklenburg—and—Gaston

(3) paint spray booths or graphic arts operations, Counties;
coating operations, and solvent cleaning {6——sourcesequired-to-apph-maximum-achievable
operations as defined in 15A NCAC 02Q .0803 contro-technologytfor-hazardous-air-poliutants
located at a facility whose facilityide atual onderd5A-NCAC 2D 11091112 orunder 40
uncontrolled emissions of volatile organic CERPart-63-orto—apply—generally—available
compounds are less than five tons per year, controltechnology (GACT)or-work—practice
except that such emission sources whose actual standards-uhder40-CFRPart 63;
uncontrolled emissions of volatile organic H—sourca-at-facilitiessubject- to- 15A-NCAC-2D
compounds are less than 100 pounds per year 4100:-or
shall qualify for this exempin regardless of B8y —Ffacilities—subject—to—Title—\—permitting
the facilitywide emissions. For the purpose of procedures—under—Section—0500—of— this
this exemption water wash and filters that are Subchapter.
an integral part of the paint spray booth are note)}Fhe-owneroroperatorofany-facility required-to-have-a-permit
considered air pollution control devices; under-this-Section-may-request-the Direttoexempt-the-facility

(4) electrostatic dry powder coating operationsfrom-the-requirement-to-have-apermit—Fherequest-shall be in
with filters or powder recovery systems; WHHHg—AIeng—th—the—request,—the—ewne#w—epem{er—shall

(5) miscellaneous: any source whose potentiak ity and

uncontrolled emissions of particulate matteremmsm—e%@—standards—\w—net—be—neeakely—te—be

(PM10), sulfur dioxide,
volatile organic compounds,

and carbon

nitrogen oxides, centravened—This-documentation-shallinclude:

H)—documentation—that—thefacility -has—neo- air
pollution-control devices;
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(2)y——documentation-that no-seurce-atthe facility will
violate—any —applicable—emissions—control 156A NCAC 02Q .0903 EMERGENCY GENERATORS
standard-when-operatimg-maximum-design-or AND STATIONARY RECIP ROCATING INTERNAL
operating-rate, whicheveris-greater;-and COMBUSTION ENGINES
{3}——ambient—-modeling—showing—that-the—ambient (a) For the purposes of this Rullee following definitions apply:

impact-of-emissions-from-the-facilitywill-not a “emergency Emergencygeneratdt meansaan
exceed-the levels in-I5A-NCAC 2D-0532(c)(5) emergency stationary reciprocating internal
when-all-sources-at-the facility are-operated at combustion enginesed-to-generate-electricity
maximun-design-or-operating-ratewhichever only-during-the loss—of primary-power-at-the
is-greater. facility-that-is- beyond-the-control-of- the-owner
H-the-documentation-shows-to-the-satisfaction-of the Birector that or—operator—of —the—facility —er—during
air-guality-and-emission-control-standards-will-not-be,—neor are maintenanceas defined in 40 CFR 63.66 2%
likely-to-be—contravened—apermit shall-net-berequired. emergency—generator—maybe—operated
periodically-to-ensure-that-it will operate.
Authority G.S143215.3(a)(1); 143215.108. (2) "Stationary reciprocating internal combustion
enginé shallbe defined as set forth in 40 CFR
15A NCAC 02Q .0318 CHANGES NOT REQUIRING 63.6675.
PERMIT REVISIONS (b) ThisRule applies to emergency generatarsl stationary

(a) This Rule applies to sources that are not exempt under Ruifeciprocating internal combtign enginest a facility whose only
.0102 of this Subchapter. This Rule applies to facilities that haveources that would require a permit are emergency geneaatbrs

an air quality permit. stationary reciprocating internal combustion enginelsose
(b) Anowner or operator of a facility may make changes withouemergency-generators-consume-less-than:
first modifying their air permit if: {——322.000-gallons-percalendaryearof diesel fuel,
(1) the change does not violate any existing {(2>——48.000,000—cubic{eetper—calendar—year of
requirements or new applicable requirements; natural-gas,
(2) the change does not cause emissions allowed 3)>——1,200.000-galons-percalendaryearotliguified
under the current permtid be exceeded; petroleym-gas,
3) the change does not require a modification of a 4)——25,000-galens-percalendaryearofgaseohne for
permit term or condition under Rule .0315 or gasolinepoewered-generators; or
avoidance condition under Rule .0317 of this Er——any—combination—of—thefuelslistedi-ithis
Section; Paragraph—provided—théacility-wide actual
(4) the change does not require a permit under 15A emissionsef-each—regulated-—airpollutant-does
NCAC 02Q .0700, Toxic Air Pollutant not-exceedre less thai00 tons per calendar
Procedures; year-year of any requlated pollutant, 10 tons
(5) the change does not require a P.E. Seal under per calendar year of any hazardous air pollutant
15A NCAC 02Q .0112; and or 25 tons pecalendar year of any combination
(6) the owner or operator shall notify the Director of hazardous air pollutants.

with written notification seven calendar days (c) The owner or operator of emergency generatodsstationary
before the change is made. Within sevenreciprocating internal combustion enginegsvered under this
calendar days of receipt of theotice, the Rule shall comply withRules8516—{sulfur—dioxide—emissions
Division of Air Quality shall notify the owner from—eambustion—soureces),0516;0521{(control—of —visible

or operator of its determination that the changeemissiens),0521anrd-0524(hew-source-performance-standard).
meets the requirements of Subparagraphs (b)(10524, and .1111 of Subchapter 02D.

through (b)(5). (d) The owner or operator ekemergencygeneratogenerators
(c) The written notification required under Subparagraph (b)(6and stationary reciprocating internal camtbion enginesovered
of this Rule shallnclude: under this Rule shalinaintainrecords—of-the—amount-offuel
(1) a description of the change; burned-inthe-generatorforeach-calendaryearso-thatthe Division
(2) a date on which the change will occur; can-determine-uponreview-of theserecqgmiw/ide the Director
(3) any change in emissions; and documentation upon requeshat the emergencygenerator
(4) any permit terms or conditions of the currentgenerators and stationary reciprocating internal combustion

permit that may be affected by this change. enginegualifies—to—be—covered—under—this—Rulmeet the
(d) A copy of the notification required und8ubparagraph (b)(6) applicability requirements in Paragraph (b) of this Rule.

of this Rule shall be attached to the current permit until the permit
is revised at the next modification, nhame change, ownershifiuthority G.S. 14215.3(a); 143215.107(a)(10); 13-215.108
change, or renewal

Authority GS. 143215.3(a)(1); 143215.108. TITLE 21 1 OCCUPATIONAL LICENSI NG BOARDS AND

COMMISSIONS
SECTION .09007 PERMIT EXEMPTIONS
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CHAPTER 081 BOARD OF CERTIFIED P UBLIC
ACCOUNTANT EXAMINERS

rule, a person may also submit written objections to the Rules
Review Commission after the adoption of the Rule. If the Rules
Review Commission receives writteand signedbjections after
Notice is hereby given in accordance with G.S. 150B2 and the adoption of the Rulie accordance with G.S. 156RL.3(b2)
G.S. 150B21.3A(c)(2)g. that the North Carolina State Board offrom 10 or more persons clearly requesting review by the
Certified Public Accountant Examiners intends to adopt the rulekegislature and the Rules Review Commission approves the rule,
cited as 21 NCAC 08N .0301 and .0410, readopt with substantitke rule will become effective as provided in G.S. 1521B3(b1).
changes the rules cited as RCAC 08A .0301; 08F .0103; 08M The Commission will receive written objections until 5:00 p.m.
.0106; 08N .0208, .0209, .0211, .0214, .0215, .0302, .0304, .030dh theday following the day the Commission approves the rule.
.0308, .0401, .04030406, .0409, and readopt without substantiveThe Commission will receive those objections by mail, delivery
changes the rules cited as 21 NCAC 08A .083D9; 08B .0508; service, hand delivery, or facsimile transmission. If you have any
08F .0105, .0111, .0302, .0401, .0410, .0502; 08G .0401 .0408rther questions concerning the submission of objections to the
.0404, .0406, .0410; 08I .0104; 08J .0101, .0105, .0107, .011Xomnission, please call a Commission staff attorney at48D
08M .0105; 08N .01010103, .02040207, .0212, .0213, .0301, 300Q
.0303, .0305, .0306, .0402, and .0408.

Fiscal impact (check all that apply).
Pursuant to G.S. 156B1.2(c)(1), thetext of the ruls proposed [] State funds affected
for readopton without substantive changes are not required to bd ] Environmental permitting of DOT affected
published. The text tiie rules are available on the OAH website: Analysis submitted to Board of Transportation
http://reports.oah.nc.us/ncac.asp. Local funds affected
Substantial economic impac{ $1,000,000
Approved by OSBM
No fiscal note required by G.S. 150R1.4
No fiscal note required by G.S. 150B1.3A(d)(2)

Link to agency website pursuant to G.S. 1508B9.1(c):
www.nccpaboard.gov

XX

Proposed Effective Date:February 1, 2016
SUBCHAPTER 08AT DEPARTMENTAL RULES

Public Hearing:
Date: October 22, 2015
Time: 10:00a.m.
Location: NC State Board of CPA Examiners, 1101 Oberlin21 NCAC 08A .0301 DEFINITIONS
Road, Suite 104, Raleigh, NC 27605 (a) The definitions set out in G.S.-98) apply when those

defined terms are used in this Chapter.
Reason for Proposed Action: (b) In addition to the definitions set out in G.S-H3), other
AdoptionT the purpose of these proposed rules is to adopt thdefinitions in this 8ction, and the following definitions apply
national industry standards and international standardswhen these terms are used in @sapter
respectiely for Personal Financial Planning Services and 1) "Active," when used to refer to the status of a

SECTION .0300- DEFINITIONS

International Standards on Auditing.
Readoption with substantive changéshe main purpose of these
proposed rules is the readoption of these rules pursuant to the

person, describes a person who possesses a
North Carolina certificate ofjualificationand

who has not otherwise begnanted "Inactive"

existing rules review process as outlinedNCGS 15021.3A. status;

The changes in these rules include new and updated definitions, (2) "Agreedupon procedures" means a

correcting word usage, conforming with the Uniform professional service whereby a CPA is engaged

Accountancy Act, statute changes, and formatting issues. to issue a report of findings based on specific

Readoption without substantive changéghe main purpose of procedures performed dmancialinformation

these proposed rules is the readoption of these rules pursuant to prepared-by-a-partidentified subject matter;

the existing rules review process as outlined in NCGS 150B 3) "AICPA" means the American Institute of

21.3A. The changes in these rules include correcting word usage, Certified Public Accountants;

formatting issues, and no changes at all to eight of the rules in (4) "Applicant" means a person who has applied to

this group. take the CPA examination or applied for a
certificate of qualification;

Comments may be submitted to: Robert N. Brooks, NC State (5) Attest-service—or-assurance—service’—means:

Board of CPA Examiners, 1101 Oberlin Road, Suite 104, Raleigh,
NC 27605, phone (919) 733125, fax (919) 733209, emalil
rbrooks@nccpaboard.gov

Comment period ends: November 30, 2015

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of the

"Attest servie" means a professional service

whereby a CPA in the practice of public

accounting is engaged to issue or does issue:

(A) any audit or engagement to be
performed in accordance with the
Statements on Auditing Standards,
Statements on Generally Accepted
Govenmental Auditing Standards
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(6)

(7)
(8)

(9)

(10)

(11)

(12)

(13)

and—Public Company Accounting

Oversight Board Auditingstandards;
Standards, and International Standards
on Auditing;

(B) any review or engagement to be
performed in accordance with the
Statements on  Standards for
Accountingand Review Services;

© any compilation or engagement to be
performed in accordance with the
Statements on  Standards  for
Accounting and Review Services; or

(D) any agreeddpen—procedure—or
engagement to be performed in
accordance with the Statements on
Standards for Attestation
Engagements;

"Audit" means a professional service whereby
a CPA is engaged to examine financial
statements, items, accounts, orngats of a
financial statemenprepared by management,
in order to express an opinion on whetkes
financial statements, items, accounts, or
elements of a financial statement are presented
in conformity with generaly—accepted
accounting—principles—or-other-comprehensive
basis—ofaccountingan applicable reporting
framework, that enhances the degreof
confidence that intended users can place on the
financial statements, items, accounts, or
elements of a financial statement;
"Calendar year® means the 12 months
beginning January 1 and ending December 31;
"Candidat® means a person whose applion
to take the CPA examination has been accepted
by the Board and who may sit for the CPA
examination;
"Client" means a person or an entity who orally
or in writing agrees with a licensee to receive
any professional services performed or
deliveredin-this-Statedelivered;
"Commissioll means compensation, except a
referral fee, for recommending or referring any
product or service to be supplied by another
person;
"Compilatio’ means a professional service
whereby a CPA is engaged to presén the
form of financial statements, information that is
the representation of management without
undertaking to express any assurance on the
statements;
"Contingenfee" means a fee established for the
performance of any service pursuant to an
arrangement in which no fee will be charged
unless a specified finding or result is attained,
or in which the amount of the fee is otherwise
dependent upon the finding or result of such
service;

"CPA'" means certified public accountant;

(14)

(15)

(16)

7

(18)

"CPA firm" means a sole proprietorship, a
partnership, a professional corporation, a
professional limited liability company, or a
registered limited liability partnershiphich
that uses "certified public accountant(s)" or
"CPA(s)" in or with its name or offers to or
renders any attest services in the public practice
of accountancy;
"CPE' means
education;
"Disciplinary action" means revocation or
suspension of, or refusal to graatcertificate,

or the imposition of a reprimand, probation,
constructive comment, or any other penalty or
condition;

"FASB' means the Financial Accounting
Standards Board;

"Forecast"—means—prospective—financial

continuing  professional

"Firm networK means an association of entities

(19

that includes one or more firms that cooperate

for the purpose ofenhancing the firms

capabilities to provide professional serviagsl
share one or more of the following
characteristics

(A) The use of a common brand name,
including initials, as part of the firm
name;

(B) Common_control _among the firms
through ownership, management, or
other means;

(C) Profits or costs, excluding costs of
operating the association; costs of
developing audit methodologies,
manuals, and training courses; and
other costs that are immaterial to the
firm;

(D) Common _business _strateqy that
involves ongoing collaboration
amongst the firms whereby the firms
are reponsible for implementing the
as s oc i astrategyn @Grsd  are
accountable for performance pursuant
to that strateqy;

(E) Significant _part _ of
resources;

(F) Common quality control policies and
procedures that firms are required to
implementand that are monitored by
the association;

"GASB" means the Governmental Accounting

Standards Board;

professional
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(20) "Inactive,” when used to refer to the status of a {35)34)"Suspension” means a revocation of a
person, desdres a person who has requested certificate for a specified period of time. A CPA
inactive status anchasbeen approved by the may be reinstated after a speciigriod of time
Board andwho does not use the title "certified if the CPA has met all conditions imposed by
public accountant"nor does he or she allow the Board at the time of suspension;
anyone to refer to him or her as a "certified {36)35) "Trade name" means a name used to designate
public accountant,” and neither he nor she nor a business enterprise;
anyone else refers to him or her in any {37(36) "Work papers" mean the CPA's records of the
representation as described in Rule08®) of procedures applied, the tests performed, the
this Section; information obtained, and the conclusions

(21) "IRS" means the Internal Revenue Service; reached in attest services, tax services,

(22 "Jurisdiction” means any state or territory of the consulting services, special report services, or
United States or the District of Columbia; other engagements. Work papers uad

(23 "License year" means the 12 months beginning programs used to perform professional
July 1 and ending June 30; services, analyses, memoranda, letters of

(24) "Member of a CPA firm" means any CPA who confirmation and representation, checkilists,
has an equity ownership interest in a CPA firm; copies or abstracts of company documents, and

(25) "NASBA" means the National Association of schedules of commentaries prepared or
State Boards of Accountancy; obtained by the CPA. The forms include

(26) "NCACPA" means the North Carolina handwritten, typed, printed, word processed,
Association of Certified Publiéccountants; photocopied, photographed, and computerized

(27) "North Carolina office” means any office data, orin_any other form of letters, words,
physically located in North Carolina; pictures, sounds or symbols; and

(28) "Person” means any nhatural person, £38)(37) "Work product" means the end result of the
corporation, partnership, professional limited engagement for the client which may mdé¢ a
liability company, registered limited liability tax return, attest or assurance report, consulting
partnership, unincorporated association, or report, and financial plan. The forms include
othe entity; handwritten, typed, printedyord processed,

(29) "Professional” means arising out of or related to photocopied, photographed, and computerized
the particular knowledge or skills associated data, or in any other form of letters, words,
with CPAs; pictures, soundsir symbols.

30 “Projection—means—prospective—financial (c) Any requirement to comply by a specific date to the Board
statements—that present—to—the best of thehat falls on a weekend or federal holiday shall be received as in
responsible-party's knowledge-and-beliefgivencompliance if postmarked by U.S. Postal Service cancellation by
one—or—more—hypotheticalassumptions; anthat date, if received by a private delivery seevby that date, or
entity's—expected-financial-position,—+results of received in the Board office on the next business day.
operations;-and-changesfinandalposition-or
cash-flows-that-arebased-on-the responsibléduthaity G.S. 931; 93-12; 93-12(3).
party's—assumptions—reflecting—conditions it
expects-would-exist-and-the-course-of-action it21 NCAC 08A .0307 READOPT WITHOUT
expects-would-be-taken-given-such-hypotheticaSUBSTANTIVE CHANGES
asSUMpHERS;

31)30) "Referral fed' means compensationfor 21 NCAC 08A .0308 READOPT WITHOUT
recommending or referring any service of aSUBSTANTIVE CHANGES
CPA to any person;

32)(31)"Revenue Department” means the North2l NCAC 08A .0309 READOPT WITHOUT
Carolina Department of Revenue; SUBSTANTIVE CHANGES

33)(32)"Review" means a professional service
whereby a CPA is engaged to perform SUBCHAPTER 08B- RULE-MAKING PROCEDURES
procedures, limited to andlgal procedures
and inquiries, to obtain a reasonable basis for SECTION .0500- DECLARATORY RULINGS
expressing limited assurance on whether any
material modifications should be made to the21 NCAC 08B .0508 READOPT WITHOUT
financial statements for them to be in SUBSTANTIVE CHANGES
conformity with generally accepted accounting
principles or oter comprehensive basis of SUBCHAPTER 08F- REQUIREMENTS FOR CERTIFIED
accounting; PUBLIC ACCOUNTANT EXAMINATION AND

34)(33) "Reviewer" means a member of a review team CERTIFICATE APPLICAN TS
including the review team captain;
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SECTION .01007 GENERAL PROVISIONS been registered with or licensed by a state or federal agency and
has been disciplined by that agency.
21 NCAC 08F .0103 FILING OF EXAMINATIO N (i) Two identicalphotographshall accompany the application
APPLICATIONS AND FEE S for the CPA examinationand—the—application—for—the CPA

(a) All applications for CPA examinations shall be filed with thecertificate-examination These photographs shall be of the
Board and accompanied by the examination fee.Bdwrd sets applicant alone, 2x2 inches in size, front view, full face, taken in
the fee for each examination at the amount that enables the Boanakmal street attire without a hat or dark glasses, printed on paper
to recover its actual costs of examination services. If a check avith a plain light background and taken within the last six months.
credit card authorization fails to clear the bank, the applicatioRhotographs may beniblack and white or in coloRetouched
shall be @emed incomplete and return@RAExam applications photographs shall not be accepted. Applicants shall write their
and fee information are on the Boardwebsite at names on the back of thgghetesphotographs.
www.nccpaboard.gov and may be requested from the Board. (j) If an applicansnamehas legally changed and is different from
(b) The initial application filed to take the examination shallthe name on gntranscript or other document supplied to the
include supporting documentation demonstrating that all legdboard, the applicant shall furnish copies of the documents legally

regurements have been met, including: authorizing the name change.
Q) minimum legal age; (k) Candidates shall file initial and-exam applications to sit for
(2) education; and the CPA Examination on forms provided I tBoard.
3) good moral character. () Examination fees are valid for a sixonth period from the

(c) Any person born outside the United States shall furnish to ttaate of the applicalstnotice to schedule for the examination from
Board office evidence of citizenship; evidence of resident aliethe examination vendor.

status; or (m) No applicatiorfor examination shall be considered while the
Q) othe bona fide evidence that the applicant isapplicant is serving aestence for any criminal offense. Serving
legally allowed to remain in the United States; a sentence includes incarceration, probation (supervised or
(2) a notarized affidavit of intention to become a unsupervised), parole, or conditionally suspended sentence, any
U.S. citizen; or of which are imposed as a result of having been convicted or
3) evidence that the applicant is a citizen of ahaving pled to a criminal chge.

foreign jurisdiction which—that extends to
citizens of this state-State like or similar  Authority G.S. 9312(3); 93-12(4); 9312(5); 9312(7).
privileges to be examined.
(d) Official transcripts §riginas-originals-, not photocopies) 21 NCAC 08F .0105 READOPT WITHOUT
signed by the college registrar and bearing the college seal &&BSTANTIVE CHANGES
required to prove satisfaction of education and degree
requirements. A letter from the college registrar of the school mag1l NCAC 08F .0111 READOPT WITHOUT
be filed as documentation that trepplicant has met the SUBSTANTIVE CHANGES
graduation requirements if the degree has not been awarded and
posted to the transcript. No examination grasteal be released 21 NCAC 08F.03021 READOPT WITHOUT
until an official transcript is filed with the Board confirming the SUBSTANTIVE CHANGES
satisfaction ofeducation requirement as stated in the college
registrals letter. 21 NCAC 08F.0401i READOPT WITHOUT
(e) Applications-Applicants for re-examination shall not re SUBSTANTIVE CHANGES
submit official transcrits, additional statements, or affidavits
regarding education. 21 NCAC 08F.04101 READOPT WITHOUT
() To documentgood moral character as required by G.S. 93SUBSTANTIVE CHANGES
12(5), three persons not related by blood or marriage to the
applicant shall sign the application certifying the good moraR1 NCAC 08F.0502i READOPT WITHOUT
characte of the applicant. SUBSTANTIVE CHANGES
(g) An applicant shall include as part of any application for the
CPA examination a statement of explanation and a certified copy SUBCHAPTER 08G - CONTINUING PROFESSIONAL

of the final disposition if the applicant has been arrested, charged, EDUCATION (CPE)

convicted or found guilty of, receéd a prayer for judgment

continued, or pleadeablo contender¢o any criminal offenseAn SECTION .0400- CPE REQUIREMENTS
applicant is not required to disclose any arrest, charge, or

conviction that has been expunged by the court. 21 NCAC08G .04011 READOPT WITHOUT

(h) If an applicanhasbeen denied any license by astate or SUBSTANTIVE CHANGES

federal agency, the applicant shall include as part of the

application for the CPA examination a statement explaining suchl NCAC 08G.04031 READOPT WITHOUT
denial. An applicant shall include a statement of explanation afUBSTANTIVE CHANGES

a certified copy ofipplicablelicense records if the appant has
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21 NCAC 08G .0404 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08G .0406 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08G.04101 READOPT WITHOUT
SUBSTANTIVE CHANGES

SUBCHAPTER 08I - REVOCATION OF CERTIF ICATES
AND OTHER DISCIPLINA RY ACTION

21 NCAC 08I .01041 READOPT WITHOUT
SUBSTANTIVE CHANGES

SUBCHAPTER 08J- RENEWALS AND
REGISTRATIONS

21 NCAC08J .01017 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCACO08J .01 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08J .0107 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08J .0117 READOPT WITHOUT
SUBSTANTIVE CHANGES

SUBCHAPTER 08M 1 STATE QUALITY REVIEW
PROGRAM

SECTION .01007 GENERAL SQR REQUIREM ENTS

21 NCAC08M .01051 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08M .0106  COMPLIANCE

a suspension afachmemters CPA certificate for a period of not
less than 30 days and a civil penalty up to one thousand dollars

($1,000).

Authority G.S. 9312(7b); 9312(8c).

SUBCHAPTER 08NT PROFESSIONAL ETHICS AND
CONDUCT

SECTION .0100- SCOPE AND APPLICABIL ITY

21 NCACO08N .0101i READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08N .0102 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08N .0103 READOPT WITHOUT
SUBSTANTIVE CHANGES

SECTION .02007 RULES APPLICABLE TO ALL CPAS

21 NCAC 08N .0D17 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08N .0202 READOPT WITHOUT
SUBSTANTIVE CHANGES

21 NCAC 08N .0D37 READOPT WITHOUT
SUBSTANTIVE CHANGES

(@) A CPA firm registered for peer review shall provide to the

Board the following:
Q) Peer review due date;
(2) Year end date;

21 NCACO08N .®047 READOPT WITHOUT
SUBSTANTIVE CHANGES

3) Final Letter of Acceptance from peer review 21 NCAC 08N .0205 READOPT WITHOUT
program within 60 days of the date of the letter; SUBSTANTIVE CHANGES

and

4) A package to include the Peer Review Report21 NCAC 08N .02617 READOPT WITHOUT

Letter of Responseand Final Letter of SUBSTANTIVE CHANGES

Acceptance for alffailed and secondpassed

with deficiencies reports issug@ by a peer 21 NCACO08N .®077 READOPT WITHOUT

review program within 60 days of the date of SUBSTANTIVE CHANGES

the Final Letter of Acceptance.
(b) A peer review is not complete until the Final Letter of21 NCAC 08N .0208 REPORTING CONVICTION S,
Acceptance is issued by the peer review program with the nelWJDGMENTS, AND DISCIPLINARY ACTIONS
due date. (a) Criminal Actions. A CPA shall notify the Board within 30
(c) If a CPA firm fails to complyvith 22--NCAC-08M-0105(c), days of any conviction or finding of guilt of, pleading mdlo
{&h-or{g),Rule .0105(c), (d), or (g) dhis Section and continues contendereor receiving a prayer for judgment contidut any
to offer or render servicethe Board may take disciplinary action criminal offense.
against the CPA firm's membesgrichthat may includerinclude
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(b) Civil Actions. A CPA shall notify the Board within 30 days 08A .0102. Copies may be obtained from the FASB, Post Office
of thefollowing:any judgment or settlement in a civil suit, Box 30816, Stamford—CT06159116, Norwalk, CT 06856s
bankruptcy action, administrative proceeding, or bindingpart of the "FASB Accounting Standards." They are available at

arbitration that: cost, which isene-hundred-ninetfive—dollars ($195.00%wo
&R any—judgmentor—settleemtin—a—civilsuit, hunded fifteen dollars ($215.00n paperback form as of the
bankruptcy—action,—administrative-proceeding, effective date of the last amendment to this Rule.

or-binrding-arbitration;
(1) which is grounded upon an allegation of AuthorityG.S. 55B12; 57G2-01; 9312(9).

professional negligence, gross negligence,

dishonesty, fraud, misrepresentation, 21 NCAC 08N .0211  RESPONSIBILITIES IN TAX

incompetence, or violation of any fe@l or PRACTICE

state tax law; and (a) Standards for Tax Services. A CPA shallneoider services

3)(2) thatwas brought against either the CPA or ain the area of taxation unless the CPA has complied with the

North Carolina office of a CPA firm of which standards for tax services.

the CPA was a managifgrtrerowner. (b) Statements on Standards for Tax Services. The Statements on
(c) Settlements. A CPA shall notify the Board within 30 days ofStandards for Tax Services issued by the AICPA, including
any settlement in lieu of aivil suit or criminal charge which is subsequent amendments andieds, are hereby incorporated by
grounded uporan allegation of professional negligence; grossreference, as provided by G.S. 152B.6, and shall be considered
negligence; dishonesty; fraud; misrepresentation; incompetencas the standards for tax services for the purposes of Paragraph (a)
or violation of any federal, state, or local law. Notification isof this Rule. Departures from the statemenlisted in this
required regardless of any confidentiality clause in the settlemerRaragraptshall be justifiel by those who do not follow them as
(d) Invegigations A CPA shall notify the Board within 30 days set out in the statements.
of any inquiry or investigation by theriminal investigation {c}—Departures—Departures—from—thestatements—listed in
divisions of thelnternal Revenue Service (IRS) or any stateParagraph-({b}-ofthis-Rule-mustbe-justified-by-these-who-do not
department of revenusiminabinvestigation-divisionpertaining  follow-them-as-set-outinthe statements.
to any perspal or business taxatters {&)(c) Copies of Standards Copies of the Statements on
(e) Liens. A CPA shall notify the Board within 30 days of theStandards for Tax Services may be inspected in the offices of the
filing of any liens by the Internal Revenue Service (IRS) or anyBoard, as described i1 NCAC 08A .0102. Copies may be
state department ofevenueregarding the failure to pay or obtained from the AICPA, 220 Leigh Farm Road, Durham, NC,

apparent failure to pay for any amosiniie any tax matters. 27707 as part of the "AICPA Professional r&tards.” They are
available at cost, which isre—hundred—sixtypine—deollars
Authority G.S. 5582, 57C-2-01; 9312(3); 9312(9). {$169.00)0ne hundred ninetfour dollars ($194.00)n paperback
form or four-hundred-eightsix-dollars{($486-00pne hundred
21 NCAC 08N .0209  ACCOUNTING PRINCIPLE S sixty-nine dollars ($169.00p leeseleafbnline subscription form

(a) Generally Accepted Accounting Principles. A CPA shall nots of the effective date of the last amendment to this Rule.
express an opinion that financial statements are presented in

conformity with generally accepted accountipgnciplesif such  AuthorityG.S. 55B12; 57G2-01; 9312(9).

statements contain any departure from an accounting principle

which-that has a material effect on the statements taken as 21 NCAC 08N.0212i READOPT WITHOUT

whole, unless the CPA can demonstrate that due to unus®UBSTANTIVE CHANGES

circumstances the famcial statements would otherwise have been

misleading.Iln _such cases the CPA's report shall describe th2l NCAC 08N.0213i READOPT WITHOUT

departure, the approximate effects thereof, if practicable, and tIB8JBSTANTIVE CHANGES

reasons whycompliancewith the principle would result in a

misleading statement. 21 NCAC 08N .024 OUTSOURCING TO THIRD -

(b) Financial Accounting Standards BodwctountingStandards PARTY PROVIDERS

Codification. The Financial Accounting Standards Board@) A CPA shall provide a written disclosureadvance of the
Accounting Standards Caodification, including subsequenbutsourcingto the client that he or she is using a tipatty
amendments and editions, are hereby adopted by reference,pagvider to assist the CPA in providing any professional services
provided by G.S. 150R1.6, and shall be considered generallyto the client.

acceptedhccounting principles for the purposes of Paragraph (869) A—GPA—shaLLpFewdeannuaLdﬁelesamora—wmten—statement

of this Rule. andered

{eh(c) Copies of Standards Copies of the Financial Accountm@@(_) A CPA outsourcing professional services to a tpadty
Standards Board Accounting Standards Codification may bprovider is responsible for ensuring a thparty provider is in
inspected in the offices of the Board, as describe2iliNCAC
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compliance with all rules of Professional of Condastl Ethics  the standardim 21 NCAC 08A .0301(b)(5in the public practice

in 22-NGAC-08N this Subchapter of accountancy to clients dhdo so only through a registered sole
proprietorship, partnership, Professional Corporation,

AuthorityG.S. 55B12; 57G2-01; 9312(9). Professional Limited Liability Company, or Registered Limited
Liability Partnership.

21 NCAC 08N .0215 INTERNATIONAL FINANC IAL (b) AuthorizedOwnership. A CPA firm may have an ownership

ACCOUNTING STANDARDS of up to 49 perent by norRCPAs. A CPA firm shall have

(a) International Financial Accounting Standards. A CPA shalbwnership of at least 51 percent and be controlled in law and fact
not express an opinion that financial statements are presentedbip holders of valid CPA certificates who have the unrestricted
accordance with international financial accounting standards privilege to use the CP#tle and to practice public accountancy
such statements contain any departure from an accountimga jurisdiction and at least one of whom shall be licensed by this
standad whichthathas a material effect on the statements, takeBoard.

as a whole, unless the CPA can demonstrate that due to unus(@l CPA Firm Registration Required. A CPA shall not offer or
circumstances the financial statements would otherwise have bemder professional services through a CPA firm which is in
misleading.Iln_such cases, th€PAs reportshall describe the violation of the regigation requirements &f1 NCAC 08J .0108,
depature, the approximate effect thereof if practicable, and th€8J .0110, or 08M .0105

reason(s) why compliance with the standard would result in @) Supervisiorof CPA Firms. Every North Carolina office of a

misleading statement. CPA firm registered in North Carolina shall be actively and
(b) International Financial Accounting Standards consist of théocally supervisedby a designated actively licensed North
following: Caroina CPA whose primary responsibility and a corresponding
(1) International FinancialReporting Standards amount of time shall be work performed in that office.
(IFRS) issued after 2001; (e) CPAFirm Requirements for CPA Ownership. A CPA firm
(2) International Accounting Standards (IAS) and its designated supervising CigAhall beaccountable for the
issued before 2001; following in regardto a CPA owner:
3) Interpretations originated from the Q) A CPA owner shall be a natural person or a
International Financial Reporting general partnership or a limited liability
Interpretations Committee (IFRIC) issued after partnership directly owned by natural persons.
2001; and (2) A CPA owner shall actively participate in the
4) Standing nhterpretations Committee (SIC) business of the CPA firm.
issued before 2001. ) A CPA owner who, prioto January 1, 2006, is
{c)-DeparturesThe-CRA's reportmustdescribe-the-departure, the not actively participating in the CPA firm may
approximate—efectthereoi-if-practicable—and-the—reasons why continue as an owner until such time as his or
compliance—with—the standard—would—resultin—a—misleading her ownership is terminated.
statement (f) CPA Firm Requirements for NeBPA Ownership. A CPA

{g8)(c)Copies of Standards. Copies of International Financiafirm and its designated supervising Cpartrerisowner shall be
Accounting Standards may be inspected in the office of the Boardgccountable for the following in regard to a FORA owner:

as described i21 NCAC 08A .0102.Copies may be obtained 1) a nonCPA owner shall be a natural person or a
from the International Accounting Standards Board, IASC general partnership or limited liability
Foundation Publications Department, 30 Cannon Street, London, partnership directly owned by natural persons;
EC4M6XH, United Kingdom. They are available at cost, which 2) a norCPA owner shall activelyarticipate in
is approximatelythirty-four—dellars($34.00pne hundrd two the business of the firm or an affiliated entity as
dollars ($102.00n paperback form dhree-hundred-eightthree his or her principal occupation;
dollars—{$383.00¥our hundred thirtytwo dollars ($432.00)n (©)] a nonCPA owner shall comply with all
looseleaf subscription form. applicable accountancy statutes and the rules;
(4) a norCPA owner shall be of good moral
Authority G.S. 5512; 57G2-01; 9312(9). character and shall be isthissed and
disqualified from ownership for any conduct
SECTION .03001 RULES APPLICABLE TO ALL CPAS that, if committed by a licensee, would result in
WHO USE THE CPA TITLE IN OFFERING OR a discipline pursuant to G.S.92(9);and
RENDERING PRODUCTS OR SERVICES TO CLIENT S (5) a nonrCPA owner shall report his or her name,
home address, phormsmbernumber, social
21 NCAC 08N .0301% READOPT WITHOUT security numbr, and Federal Tax ID number (if
SUBSTANTIVE CHANGES any) on the CPA firm'sregistration—and
registration.
21 NCAC 08N .0302 FORMS OF PRACTICE 6)——a-nenrCRA-ownersarame—may-notbe-used In
(&) Authorized Forms of Practice. @PA who uses CPA in or the-name-of the CPA firm-or-held-cut to-clients
with the name of the usiness or offers or rendeedtest—or orthe publicthatimplies-the nddPA-owneris
assurance—servicegudits, reviews, compilationggreedupon a-CPRA,

procedure or engagemes#rvices performed in accordance with

30:07 NORTH CAROLINA REGISTER OCTOBER 1, 2015
747




PROPOSED RULES

Authority G.S.55B-12; 57G2-01; 93-12(9). (b) Style of Practice. It is misleading if a CPA firm practices
under a name or stylehichthatwould tend to imply the existence
21 NCAC 08N.0303i READOPT WITHOUT of a partnership or registered limited liability partnership or a
SUBSTANTIVE CHANGES professional corporation or professional limited liability camp
of more than one CPA shareholder or CPA member or an
21 NCAC 08N .0304 CONSULTING SERVICES association when in fact there is no partnership nor is there more
STANDARDS than one CPA shareholder or CPA member of a CPA firm. For

(a) Standarddor Consulting Services. A CPA shall not render example, no CPA firm having just one CPA member may have as
consulting services unless the CPA has complied with the part of itsname the words "associates,” "group," "firm," or
standards for consulting services. "company" or their abbreviations. It is also misleading if a CPA
(b) Statementson Standards for Consulting Services. Therenders norattest professional services through a-@#A firm
Statements on Standards for Consulting Services (including thesing a name that implies any nlicensees are CPAs.

definition of such services) issued by the AICPA, including(c) Any CPA firm that Bs continuously used an assumed name
subsequent amendments and editions, heeeby adopted by approved by the Board prior to April 1, 1999, may continue to use
reference, as provided by G1%0B-21.6, and shall be considered the assumed name. A CPA firm (or a successor firm by sale,
as the approved standards for consulting services for the purposesrger, or operation of law) using the name, or a portion of a
of Paragraph (a) of this Rul@epartures from the statements name, or the initials of the ma, or the acronym derived from the
listed in this Paragraphshall be justifiedby those who do not name of a firm association or firm network that was approved by
follow them as set out in the statements. the Board prior to April 1, 1999 may continue to use that name so

{e—Departures-Departures—from—the—statements—listed inlong as that use is not deceptive. A CPA firm (or a successor firm

Paragraph-{b)-of this Rule-mustbe-justified-by those-who-do ndiy sale, merger, or opation of law) may continue to use the
follow-them-as-set-outin-the statements. surname of a retired or deceased partner or shareholder in the CPA

{&h(c)Copies of StatementsCopies of the Statements on firm's name so long as that use is not deceptive.

Standards for Consulting Services may be inspected in the officéd) Any CPA firm registered in another jurisdiction that provides
of the Board, as described24 NCAC 08A .0102.Copies may notification of intent to pract& pursuant to G.S. 9B0(c)(3) may
be obtained from the AICPA, 220 Leigh Farm Road, Durham, N@ractice under theameas registered with that jurisdiction.
27707 as part of the "AICPA Professionaai®lards.” They are

available at cost, which ishre—hundred—sixtpine—dollars  AuthorityG.S. 55B12; 57G2-01; 9312(9).
{$169-00)0ne hundred ninetfour dollars ($194.00)n paperback

form or feur-hundred-eightsix-dollars{$486-00pne hundred 21 NCAC 08N .0308 VALUATION SERVICES
sixty-nine dollars ($169.00h leeseleabntline subscription form  STANDARDS

as of the effective date of the last amendment to this Rule. (a) Standards for Valuation Services. A CPA shall not render
valuation services of a business, a business ownership interest,

Authority G.S. 55B12; 57G2-01; 9312(9). security, or intangible asset unless the CPA has complied with the
standards for valuation services.

21 NCAC 08N.0305i1 READOPT WITHOUT (b) Statements on Standards for Valuation Services. The

SUBSTANTIVE CHANGES Statements on Standards for ValuatiServices (including the
definition of such services) issued by the AICPA, including

21 NCAC 08N.03061 READOPT WITHOUT amendments and editions, are hereby adopted by reference, as

SUBSTANTIVE CHANGES provided by G.S. 150R1.6, and shall be considered as the
approved standards for valuation services for gheposes of

21 NCAC 08N .0307 CPA FIRM NAMES Paragraph (a) of this RulBepartures from the standards listed in

(a) DeceptiveNames Prohibited. A CPA or CPA firm shall not this Paragraptshall be justified by those who do not follow them
trade upon the CPA title through use of any name that would haees set out in the statements.

the capacity or tendency to deceive. The name or initials of one @)—Depa#u%es—Depa#tu%es#m%%he—standa%dsJ&eetm—pa#agraph
more members of a new CPA firm, asfided in21 NCAC 08A d 6-6

.0301, shall be included in the CPA firm name. The name ofas—sepeut—mJéhe—statements

former members and the initials of formerembersthat are  {d)(c)Copies of Statements. Copies of the statements on standards
currently in the CPA firm name and the name of current membefsr valuation services may be inspected in the offices of the Board,
and the initials of current members may be includeginew CPA as described i21 NCAC 08A .0102. Copies may be obtained
firm name. The name, the portion of the name, the initials of thtsom the AICPA, 220 Leigh Farm Road, Durham, NC 27707 as
name or the acronym derived from the name fifi@-association  part of the "AICPA Professional Standards." They are available at
orfirm network that includes names that were not previous CPA&ost, which isenre—hundredsixty-rine—dollars ($169.00pne
members or are not current CPA members of the GffArhay ~ hundred ninetyfour dollars ($194.00n paperbak form orfeur

be included in the CPA firm nansmd-theThename or initials of hundred—eightsix—dolars—{$486-00)one hundred sixtpine

a norCPA member in a CPA firm nanmeay be included in the dollars ($169.00)n leeseleafontline subscription form as of the
CPA firm name if certified public accountant or CPA is noteffective date of the last amendment to this Rule.

included in or with the CPA firm nameés-prohibited.

Authority G.S. 55B12; 57G2-01; 93-12(9).
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21 NCAC 08N .0309 PERSONAL FINANCIAL as described i21 NCAC 08A .0102.Copies may be obtained
PLANNING SERVICES from the AICPA, 220 Leigh Farm Road, Durham, NC 27707 as
(a) Statement on Standards on Personal Financial Plannirmgart of the "AICPA Professional Standards." They are available at

Services. A CPA shall not render personal financial planningost, which isene—hundred—sixtpine—dollars ($169.00pne
services unless the CPA has complied with the applicableundred ninetyffour dollars ($194.00)n paperback form ofour

standards for personal financial planning services. hundred—eightysix—dollars {$486.00one hundred sixtynine

(b) Statement on Standards d&tersonal Financial Planning dollars ($169.00)n leeseleafon-line subscription form as of the
Services. The Statement on Standards on Personal Finandidfective date of the last amendment to this Rule.

Planning Services (including the definition of such services)

issued by the AICPA, including subsequent amendments arf&uthority G.S. 558.2; 57G2-01; 93-12(9)

editions, is hereby adopted by reference, asigeavby G.S.

150B-21.6, and shall be considered as the approved standards #3r NCAC 08N .0404  ACCOUNTING AND REVIE W

personal financial planning services for the purpose of Paragra@ERVICES STANDARDS

(a) of this Rule. Departures from the statements listed in thig) Standard®r Accounting and Review Services. A CPA shall
Paragraph shall be justified by those who do foiow them as  not render accounting and review services unless the CPA has
set out in the statements. complied with thestandard$or accounting and review services.

(c) Copies of Statements. Copies of the Statement on Standardy Statements on Standards for Accounting and Review
on Personal Financial Planning Services may be inspected in tBervices. The Statements on Standards for Accounting and
office of the Board, as describeddfh NCAC 08A .0102Copies Review Services issued by the AICPA, including subsequent
may be obtained fronthe AICPA, 220 Leigh Farm Road, amendments and editions, are hereby adopted feyeree, as
Durham, NC 27707 as part of th®AICPA Professional provided by G.S. 150R1.6, and shall be considered as the
Standard$. They are available at cost, which is one hundredapproved standards for accounting and review services for the
sixty-nine dollars($169.00) in paperback forwr four hundred purposes of Paragraph (a) of this Rul@epartures from the
eighty-six dollars ($486.00) in online subsdign form as of the statements listed in thRRaragraptshall be justified by thoseho

effective date of the last amendment of this Rule. do not follow them as set out in the statements.
{e)—Departures Departures—from—the—statements—listed in
AuthorityG.S. 5512; 57G2-01; 9312(9). Paragraph-(b)-of this Rule-must—bejustified-by-these-whe-do not
follow-them-as-set-out-in-the-statements.
SECTION .0400- RULES APPLICABLE TO CPAS {&)(c)Copies ofStatementsCopies my be obtained from the
PERFORMING ATTEST SERVICES AICPA, 220 Leigh Farm Road, Durham, NC 27707 as part of the
"AICPA Professional Standards.” They are available at cost,
21 NCAC 08N .0401 PUBLIC RELIANCE which is ene-hundred-sixtypine-dollars{$169.000ne hundred

The rules in this Section apply to any CPA who engagdben ninety-four dollars ($194.00)n paperback form ofeur-hundred
attestor-assuraneservices as defined L NCACO08A .0301(b). eighty-six—dolars—{$486-00)one hundred sixtyine dollars
CPRAs who-engage-in-such-services-are-also-subject-to-the P€R169.00)n looseleabn-line subscription form as of the effective

Reviewrequirements-of- Subchapter-08M. date of the last amendment to this Rule.
AuthorityG.S. 55B12; 57G-2-01; 93-12(9). AuthorityG.S. 55B12; 57G2-01; 93-12(9).
21 NCAC 08N .0402 READOPT WITHOUT 21 NCAC 08N .0405 GOVERNME NTAL
SUBSTANTIVE CHANGES ACCOUNTING STANDARDS
(a) Standards for Governmental Accounting. A CPA shall not
21 NCAC 08N .0403  AUDITING STANDARDS permit the CPA's name to be associated with governmental

(a) Standards for Auditing Services. A CPA shall not rendefinancial statements for a client unless the CPA has complied with
auditing services unless the CPA has complied with the applicabike standards for governmental accounting.

generally acepted auditing standards. (b) Statements on Governmental Accounting and Financial
(b) Statements on Auditing Standards. The Statements dReporting Services. The Statements on Governmental Accounting
Auditing Standards issued by the AICPA, including subsequergnd Financial Reporting Services issued by the GASB, including
amendments and editions, are hereby adopted by reference,sabsequent amendments and editions, are hereby adopted by
provided by G.S. 150R1.6, and shall be considergdnerally reference, as prided by G.S. 150R1.6, and shall be considered
accepted auditing standards for the purposes of Paragraph (a)asf the approved standards for governmental accounting for the
this Rule.Departures from the statements listedhiis Paragraph  purposes of Paragraph (a) of this Rul@epartures from the
shall be justified by those who do not follow them as set out in thetatements listed itnis Paragraplshall be justified by those who

statements. do not follow them as set out in the statements.

{h(c) Copies of Statements. Copies of the Statements ofg)(c)Copes of Statements. Copies of the Statements on
Auditing Standards may be inspected in the offices of the Boar@overnmental Accounting and Financial Reporting Standards,
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including technical bulletins and interpretations, may be inspecteatcordance with Government Auditing Standards unless the CPA
in the offices of the Board, as describe@InNCAC 08A .0102. has complied with the applicable Generally Accepted
Copies may be obined from the GASB, Post Office Box 30784, Government Auditing Standards.

Stamford, CT 06150. They are available at cost, whictwés  (b) Government Auditing Standards. The Government Auditing
hundred-twenty-eight-dollars{$228.00nhe hundred eightfour  Standards issued by the United Statesé&enment Accountability
dollars ($184.00).In addition to the basic set, an updating Office, including subsequent amendments and additions, are
subscription service is ailable for two—hundred-five—dellars hereby incorporated by reference, as provided by G.S.-PA0R
{$205-00)two _hundred twentfive dollars ($225.00annually as and shall be considered Generally Accepted Government

of the effective date of the last amendment to this Rule. Auditing Standards for the purpose of Paragraphf(#)ie Rule.
Departures from the standards listedthiis Paragraph shall be

Authority G.S. 55B12; 57G2-01; 9312(9). justified by those who do not follow them as set out in the
standards.

21 NCAC 08N .0406  ATTESTATION STANDARD S (e)—Depaﬁu#efDepaﬁums—frel#the—standa#ds#stedm—Pa#agraph
(a) Standais for Attestation Services. A CPA shall not render{b ' justified-by

attestation services unless the CPA has complied with tkas—seteut—m%he—standards
applicable attestation standards. {&)(c) Copies of the Standards. Copies of the Government
(b) Statements on Standards for Attestation Engagements. TAeaditing Standards may be inspected in the offices of the Board,
Statements on Standards for Attestation Engagesmsstied by as described i21 NCAC 08A .0102. Copies may be obtained
the AICPA, including subsequent amendments and editions, afm the Governmet Printing Office, Washlngton D.C. 20402
hereby adopted by reference, as provided by G.S.-PA0B and 0001. They are available at a cost, whi
shall be considered attestation standards for the purposes dililars—and—fifty —cents—{$12.503ixteen dollars ($16.00)n
Paragraph (a) of this RulBepartures from the statemsriisted paperbackferm—form as of the effective date of the last
in this Paragraphshall be justified by those who do not follow amendment to this Rule.
them as set out in the statements.
{e)—DPeparturesDepartures—from—the—statements—isted inAuthority G.S. 55B12; 57G2-01; 93-12(9).
Pa#ag#aph—(b)—ef—tkus—Rule—must—jusuﬂed—by—these—whe—do not

21 NCAC 08N .0410 INTERNATIONAL STANDARDS
(d)(_)Cop|es of Statements. Cop|es of the Statements o®N AUDITING
Standards for Attestation Engagements may be inspected in tf@ International Standards on Auditing. A CPA shall not render
offices of the Board, as describe2hNCAC 08A .0102Copies  auditing services unless the CPA has complied with the applicable
may be obtained from the AICPA, 220 Leigh Farm Roadjnternational standards on auditing.
Durham, NC 27707 as part of the "AICPA Professionallb) Statement on International Standards on Auditing. The
Standards." They are available at cost, whiclbrs-hundred Statement on International Standls on Auditing issued by the
sixty-nine-dellars($169.00)-one hundred ninetfour dollars International Auditing and Assurance Board, including
($194.00)in paperbak form or feur-hundred-eightgix-dellars  subsequent amendments and additions, are hereby incorporated
{$486:00)one _hundredsixty-nine dollars ($169.00)n leeseleaf by reference, as provided by G.S. 15PB6, and shall be
ontline subscription form as of the effective date of the lasttonsidered International Standards on Auditing fiergurpose of

amendment to this Rule. Paragraph (a) of this Rule. Departures from the standards listed in

this Paragraph must be justified by those who do not follow them
AuthorityG.S. 55B12; 57G2-01; 9312(9). as set out in the standards.

(c) Copies of the Standards. Copies of the International Standards
21 NCAC 08N.04087 READOPT WITHOUT on Auditing may be inspected in the offices of the Board, as
SUBSTANTIVE CHANGES described i1 NCAC 08A .0102 Copies may be obtained from

the International Auditing and Assurance Board at 589 5
21 NCAC 08N .0409 GOVERNMENT AUDITING Avenue, § Floor, New York, NY 10017. They are available at a
STANDARDS cost, which is approxintaly one hundred sixty dollars ($160.00)

(a) Standards for Government Audits. A CPA shall not rendein paperback form.
audit services to a government entity or entity that receives
government awards and is required to receare audit in  Authority G.S. 5512; 57G2-01; 9312(9).
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This Section includes a listing of rules approved by the Rules Review Commission followed biettteofulose rules. The
rules that have been approved by the RRC in a form different from that originally noticed in the Register or when namotid
required to be published in the Register are identified by an * in the listing of approved raagorg$tReference: G.S. 150B
21.17.

Rules approved by the Rules RsviCommission at its meeting Aagust 20, 2015

REGISTER CITATION TO THE
NOTICE OF TEXT

ELECTIONS, STATE BOARD OF

Determination of Reasonable Resemblance at Check-In 08 NCAC 17 .0101* 29:21 NCR
Determination of Reasonable Resemblance by Judges of 08 NCAC 17 .0102* 29:21 NCR
Identification of Curbside Voters 08 NCAC 17 .0103 29:21 NCR
Opportunity to Update Name or Address After Reasonable 08 NCAC 17 .0104* 29:21 NCR
Declaration of Religious Objection to Photograph 08 NCAC 17 .0105* 29:21 NCR
MEDICAL CARE COMMISSION

Definitions 10A NCAC 13B .2101 29:18 NCR
Reporting Requirements 10A NCAC 13B .2102* 29:18 NCR
Definitions 10A NCAC 13C .0103* 29:18 NCR
Reporting Requirements 10A NCAC 13C .0206* 29:18 NCR
ENVIRONMENTAL MANAGEMENT COMMISSION

PM2.5 Particulate Matter 15A NCAC 02D .0410 29:20 NCR
Prevention of Significant Deterioration Requirements for ... 15A NCAC 02D .0544 29:20 NCR
Payment of Fees 15A NCAC 02Q .0206 29:20 NCR
Applications 15A NCAC 02Q .0304 29:20 NCR
Applicability 15A NCAC 02Q .0502 29:20 NCR
Application 15A NCAC 02Q .0507* 29:20 NCR
COASTAL RESOURCES COMMISSION

AECs Within Ocean Hazard Areas 15A NCAC O07H .0304* 29:19 NCR
Single Family Residences Exempted from the CAMA Permit 15A NCAC 07K .0213 29:19 NCR
ELECTROLYSIS EXAMINERS, BOARD OF

Fees 21 NCAC 19 .0201* 29:19NCR
Application for Licensure 21 NCAC 19 .0202* 29:19NCR
Application for Renewal, Reinstatement, or Reactivation o... 21 NCAC 19 .0203* 29:19NCR
Application for Renewal, Reinstatement, or Reactivation o... 21 NCAC 19 .0204* 29:19NCR
Cleaning, Sterilization, and Safety Precautions for Instr... 21 NCAC 19 .0407* 29:19NCR
Client Evaluation 21 NCAC 19 .0409* 29:19NCR
Application for and Renewal of School Certification 21 NCAC 19 .0602* 29:19 NCR
School Equipment 21 NCAC 19 .0608* 29:19 NCR
Certification of Schools in Other States or Jurisdictions 21 NCAC 19 .0622* 29:19NCR
Board Approval of Courses 21 NCAC 19 .0702* 29:19NCR
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VETERINARY MEDICAL BOARD
Practice of Veterinary Medicine

21 NCAC 66

.0209*  n/a G.S. 150B 21.5(a)(3)

TITLE 08 T BOARD OF ELECTIONS

08 NCAC 17 .0101 DETERMINATION OF

REASONABLE RESEMBLAN CE AT CHECK -IN

(a) An election official shall check the registration status of all
persons presenting to vote-person on election day or during
onestop early voting pursuant to G.S. 3t666.7, and shall
require that all persons presenting to vote provide one of the forms
of photo identification listed in G.S. 161%6.13(e), subject to the
exceptions outlined in Paragraph (b) of this Rule. If a person not
satisfying the exceptions dedwed in Paragraph (b) of this Rule
does not provide any photo identification, the election official
shall inform the person presenting to vote of applicable options
specified in G.S. 16366.13(c). If the person presenting to vote
wishes to choose the opticof voting a provisional ballot, the
election official shall provide the person presenting to vote with
information on the provisional voting process and the address of
the county board of elections office.

(b) The election official shall not require gbddentification of

a person who has a sincerely held religious objection to being
photographed and meets the requirements of G.S.- 163
166.13(a)(2), or who is the victim of a natural disaster and meets
the requirements of G.S. 1:4%6.13(a)(3). Personsliiag within

any exception listed in this Paragraph shall be allowed to proceed
pursuant to G.S. 16866.7.

(c) The election official shall inspect any photo identification
provided by the person presenting to vote and shall determine the
following:

(1) That the photo identification is of the type
acceptable for voting purposes pursuant to G.S.
163166.13(e). A valid United States passport
book or a valid United States passport card is
acceptable pursuant to G.S. 1636.13(e)(3);

(2) That the photo ideiiication is unexpired or is
otherwise acceptable pursuant to G.S.
163166.13(e);

3 That the photograph appearing on the photo
identification depicts the person presenting to
vote. The election official shall make this
determination based on the totalif the
circumstances, construing all evidence, along
with any explanation or documentation
voluntarily proffered by the person presenting
to vote, in the light most favorable to that
person. Perceived differences of the following
features shall not be gmods for the election
official to find that the photograph appearing on
the photo identification fails to depict the
person presenting to vote:

(A) weight;

(4)

(B) hair features and styling, including
changes in length, color, hairline, or
use of a wig or othehairpiece;

© facial hair;

(D) complexion or skin tone;

(B) cosmetics or tattooing;

F apparel, including the presence or
absence of eyeglasses or contact
lenses;

(G) characteristics arising from a

perceptible medical condition,
disability, or aging;

H) photographic lighting conditions or
printing quality; and

That the name appearing on the photo

identification is the same or substantially

equivalent to the name contained in the
registration record. The election official shall
make this determinath based on the totality of
the circumstances, construing all evidence,
along with any explanation or documentation
voluntarily proffered by the person presenting
to vote, in the light most favorable to that
person. The name appearing on the photo
identification shall be considered substantially
equivalent to the name contained in the
registration record if differences are attributable
to a reasonable explanation or one or more of
the following reasons:

(A) Omission of one or more parts of the
name (such as for illustrative
purposes only, Mary Beth Smith
versus Beth Smith, or Patrick Todd
Jackson, Jr. versus Patrick Todd
Jackson, or Maria Guzm&Bantana
versus Maria Guzman);

B) Use of a variation or nickname rather
than a formal name (such as, for
illustrative purposes only, Bill versus
William, or Sue versus Susanne);

© Use of an initial in place of one or
more parts of a given name (such as,
for illustrative purposes only, A.B.
Sanchez versus Aaron B. Sanchez);

(D) Use of a former name, including
maidennames (such as, for illustrative
purposes only, Emily Jones versus
Emily Gibson), or a variation that
includes or omits a hyphenation (such
as, for illustrative purposes only,
Chantell D. JacobseBmith versus
Chantell D. Jacobson);
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(E) Ordering of names(such as, for specifiedin G.S. 163166.13(c). If the person
illustrative purposes only, Maria Eva presenting to vote wishes to choose the option
Garcia Lopez versus Maria E. Lopez of voting a provisional ballot, the election
Garcia); official shall provide the person presenting to
(P Variation in spelling or typographical vote with information on the provisional voting
errors (such as, for illustrative process and the address of tdoeinty board of
purposes only, Dennis McCarthy elections office.
versus Denis McCarthy, or Aarav 3) If the election official determines that the photo
Robertson versus Aav Robertsson). identification does not meet all the
(d) The election official shall not require any additional evidence requirements of Subparagraphs (c)(3) and
outside the four corners of the photo identification. The election (c)(4), the election official shall notify the
official shall not require that any person remove apparel for the voting site's judges of election that therson
purposes of rendering a determinatiorder Paragraph (c). If the presenting to vote does not bear any reasonable
face of the person presenting to vote is covered such that the resemblance to the photo identification.

election official cannot render a determination under

Subparagraph (c)(3), then the election official shall give thédistory Note:  Authority G.S. 1682.6A; 16382.15; 163
person the opportunity to remove the coverind bhball not 166.7; 163166.13; 163166.14; 163182.1A;

require that removal. If the person declines to remove thgff. January 1, 2016.

covering, the election official shall inform the person presenting

to vote that he or she may cast a provisional ballot, which shall g8 NCAC 17 .0102 DETERMINATION OF

counted in accordance with G.S. 1632.1A, or, f applicable, REASONABLE RESEMBLAN CE BY JUDGES OF

may complete a written request for an absentee ballot as set o uBhECTION

G.S. 163166.13(c)(3), and shall inform the voting site's judges ofa) The judges of election shall make a determination as to
election that the election official cannot affirmatively determinereasonable resemblance pursuant to G.S:166314 only if the
that the person bears any reasonabsenmdlance to the photo person presenting to vote is referred to them by an election official
identification. as set out in 08ICAC 17 .0101(f)(3).

(e) Differences between the address appearing on the phdim The judges of election shall inspect the photo identification
identification meeting the requirements of Subparagraph (c)(Ijrovided by the person presenting to vote and shall make a
and the address contained in the registration record shall not Hetermination as to all requirements set out in 08 NCAC 17
construed as evidence thaetphotographic identification does .0101(c)(3) and (4). The judges of election khmhke their

not bear any reasonable resemblance pursuant to Subparagragéerminations based on the totality of the circumstances,
(c)(3) and (c)(4) of this Rule, nor shall it be construed as evidenamnstruing all evidence in the light most favorable to the person
that the photographic identification does not otherwise meet thgresenting to vote. The judges of election shall consider the

requirements of any ogh provision of Paragraph (C). following, if presented:
() The election official shall construe all evidence, along with 1) Any information contained ni the photo
any explanation or documentation voluntarily proffered by the identification meeting the requirements of 08
person presenting to vote, in the light most favorable to that NCAC 17 .0101(c)(1) and the registration
person. After an examination perfned in the manner set out in record (such as, for illustrative purposes only,
Paragraphs (a) through (d) of this Rule, the election official shall date of birth, sex, or race);
proceed as follows: 2) Any explanation proffered by the person
Q) If the election official determines that the photo presenting to vote or by other pens; and
identification meets all the requirements of ) Any additional documentation provided by the
Paragraph (c), then the person pntisg to person presenting to vote or by other persons.
vote shall be allowed to proceed pursuant to(c) The judges of election shall follow 08 NCAC 17 .0101(e) with
G.S. 163166.7 and 16366.13(b); or regard to addresses appearing on the photo identification.
(2) If the election official determines that the photo (d) After considering th evidence, the judges of election shall

identification does not meet all of the vote to determine whether the photo identification bears any
requirements of Subparagraphs (c)(1) andreasonable resemblance to the person presenting to vote. All
(c)(2), the election officialshall inform the judges of election must vote either yea or nay, and the result shall
person presenting to vote of the reasons for suche governed by the folaing:

determination (such as, for illustrative purposes Q) Unless the judges of election unanimously find

only, that the photo identification is expired) that the photo identification does not bear any

and shall invite the person to provide any other reasonable resemblance to the person appearing

acceptable photo identification that he she before them as set out in Subparagraph (e)(2),

may have. If the person presenting to vote does the person presenting to vote shall be allowed

not produce photo identification that meets all to proceegursuant to G.S. 16866.7 and 163

the requirements of Subparagraph (c)(1) and 166.13(b).

(c)(2), then the election official shall inform the (2) If the judges of election unanimously find that

person presenting to vote of applicable options the photo identification does not meet all the
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requirements of 08 NCAC 17 .0101(c)(3) and being photographed. My voter registration will
(4), the judges of election shall enter a be identified as excepted from the photo
determination that the pko identification does identfication requirements associated with in
not bear any reasonable resemblance to the person voting beginning in 2016. This
person presenting to vote, and shall record their declaration will be effective for all future
determinations in the manner set out in elections at least 25 days from the date of this
Paragraph (e) of this Rule. The judges of declaration being received by my local County
election shall inform the person presenting to Board of Elections, or, if | haveralady cast a
vote thathe or she may cast a provisional ballot, provisional ballot for an election, at the time |
which shall be counted in accordance with G.S. make this declaration and provide one of the
163-88.1. documents listed in G.S. 18%6.12(a)(2) to
(e) The judges of election shall record their determination as to the County Board of Elections. | understand
reasonable resemblance on a form provided by the State Board of that if at some time in the future I no longer hold
Elections that provides theéate and time, the voting site, the such réigious objection to being photographed,
names of the judges of election, the name of the person presenting I may request a cancellation of this declaration
to vote, and the determination of each individual judge of election. with my local County Board of Elections. |
understand that a false or fraudulent declaration
History Note:  Authority G.S. 16366.7; 16382.6A; 163 is a Class | felony."; and
82.15; 16388.1; 163166.7% 163-166.13; 163166.14; 3) The voter's dated signature.
Eff. January 1, 2016. (b) A signeddeclaration form as allowed under G.S. 163
166.13(a)(2) shall be effective for all elections going forward held
08 NCAC 17 .0103 IDENTIFICATION REQUI RED in the State that are held at least 25 days from the date of the
OF CURBSIDE VOTERS completed declaration being made, or until the voter cancels the

An election official assisting curbside voters shall requiredeclarationA signed declaration form as allowed under G.S-163
identification of curbside voters pursuant to G.S.-168.9(b). If  182.1A(b) will be effective for the election for which the
the curbside vote provides one of the forms of photo declaration was made and all elections going forward held in the
identification listed in G.S. 16366.13(e), the provisions of 08 State, or until the voter cancels the declaration.

NCAC 17 .0101 shall apply. (c) The voter may cancel thdeclaration at any time by
submitting a written statement, signed and dated, to the county

History Note:  Authority G.S. 163.66.9; 163166.13; board of elections.

Eff. January 1, 2016. (d) Upon moving to a new county in the State of North Carolina,
a voter who has completed a declaration that is still in effect shall

08 NCAC 17 .0104 OPPORTUNITY TO UPDAT E continue to be excepted from the photo identification

NAME OR ADDRESS AFTER REASONABLE requirements associated withperson voting.

RESEMBLANCE IS DETER MINED (e) Upon receiving a completed declaration form that is received

A person able to vote a regular ballot but whose name or addreasleast 25 days prior to the next election, or receiving a new voter

does not match the name or address appearing in the registratiegistration for a voter thahas completed a stitlurrent

record shall be provided the opportunity to update his or her nantkeclaration from another county, the county board of elections

or addras in the registration record pursuan®&t®.163-82.15(d)  shall identify the voter as excepted from the photo identification

and 16382.16(d) to reflect the person's true and current name amdquirements set out in G.S. 1686.13(a)(2), so that the voter is

address If the person updates his or her name or address, tl@entified as such in alvoter registration lists and pollbooks

person shall be permitted to vote as set out in G.S16637 and associated with person voting.

163166.13(b), so long as the person remains eligible to vote

based on residence within the county of the voting place. History Note:  Authority G.S. 1682.7A; 163166.12(a)(2);
163-166.13(a)(2); 163182.1A(b)(2); 1675;

History Note:  Authority G.S. 1682.15(d); 16382.16(d); Eff. January 1, 2016.

163166.7; 163166.13(b);

Eff. January 1, 2016.

TITLE 10A i DEPARTMENT OF HEALTH AND HUMAN
08 NCAC 17 .0105  DECLARATION OF RELIGIOUS SERVICES

OBJECTION TO PHOTOGR APH

(a) Declaration form: Every county board of elections shall havgga NCAC 13B 2101 DEFINITIONS

available a Declaration of Religious Objection to Photograph, addition to the terms defined in G.S. 132E4.13, the
form, as prescribed by the State Board of Elections. This formy|iowing terms shall apply throughout this Section, unless text

shall contain: ' indicates to the contrary:
(1) The voer's name, address, current county, and 1) "Current Procedural Terminology (CPT)"
voter registration number; means a medical code set develdbpby the
(2) The following declaration: "I, [voter's name], American Medical Association.

have a sinceretpeld religious objection to
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(2) "Diagnostic related group (DRG)" means a (2)
system to classify hospital cases assigned by a
grouper program based on ICD (International
Classification of Diseases) diagnoses,
procedures, patient's age, sex, dischatgtus,
and the presence of complications or- co

the 20 most common imaging procedures shall
be based upon all outpatienttd for both

hospitals and ambulatory surgical facilities and
represent all occurrences of the diagnostic
radiology imaging codes section of the CPT
codes, then selecting the top 20 to be provided

morbidities. to the Department; and
3) "Department” means the North Carolina 3) the 20 most common outpatient rgical
Department of Health and Human Services. procedures shall be based upon the primary
4) "Financial assistance" means a policy, procedure code from the ambulatory surgical

including charity care, describing how the
organization will provié assistance at its

facilities and represent all occurrences of the
surgical codes section of the CPT codes, then
hospital(s) and any other facilities. Financial selecting the top 20 to be provided to the
assistance includes free or discounted health Department.
services provided to persons who meet thgb) Informaton required or reported in Paragraphs (a), (c), (d),
organization's criteria for financial assistanceand (i) of this Rule shall be posted on the Department's website
and are unable to pay for all or a portion of theat: http://www.ncdhhs.gov/dhsr/ahc and may be accessed at no
services. Financial assistance does not includecost.
€) bad debt; (c) Inaccordance with G.S. 13H4.13 and quarterly per year,
(b) uncollectable charges that the all licensed hospitals shall report the data required in Paragraph
organization recorded as revenue but(e) of this Rule related to the statewide 100 most frequently
wrote off due to a patielstfailure to  reported DRGs to the certified statewide data processor in a
pay; format provided by the certified statewide processor.
(c) the cost of providing such care to the Commencing Seapmber 30, 2015, a rolling four quarters data
patients in Sulitem (4)(b) of this  report shall be submitted that includes all sites operated by the
Rule; or licensed hospital. Each report shall be for the period ending three
(d) the difference between the cost of caremonths prior to the due date of the report.
provided under Medicare or other (d) In accordance with G.S31E214.13 and quarterly per year,

government programs, and the all licensed hospitals shall report the data required in Paragraph
revenue derived therefrom. (e) of this Rule related to the statewide 20 most common
(5) "Healthcare Common Procedure Coding outpatientimaging procedures and the statewide 20 most common

System (HCPCS)" means a thitssred medical
code set consisting devel |, Il and Il services
and contains the CPT code set in Level I.

outpatient surgical procedures tbe certified statewide data
processor in a format provided by the certified statewide
processor. This report shall include the related primary CPT and

HCPCS codes. Commencing September 30, 2015, a rolling four

History Note:  Authority G.S. 131R14.13;
Temporary Adoption Eff. December 31, 2014;
Eff. September 30, 2015.

quarters data report shall be submittedt imeludes all sites
operated by the licensed hospital.
period ending three months prior to the due date of the report.

Each report shall be for the

(e) The reports as described in Paragraphs (c) and (d) of this Rule

10A NCAC 13B .2102 REPORTING REQUIREMEN TS

shall be specific to each reportihgspital and shall include:

(@) The Department shall eslish the lists of the statewide 100 D) the average gross charge for each DRG, CPT
most frequently reported DRGs, 20 most common outpatient code, or procedure without a public or private
imaging procedures, and 20 most common outpatient surgical third party payer source;
procedures performed in the hospital setting to be used for (2) the average negotiated settlement on the
reporting the data required in Paragraphsttfcough (e) of this amount that will be charged for each DRG, CPT
Rule. The lists shall be determined annually based upon data code, or proceder as required for patients
provided by the certified statewide data processor. The defined in Subparagraph (e)(1) of this Rule.
Department shall make the lists available on its website. The The average negotiated settlement shall be
methodology to be used by the certified statewida gaocessor calculated using the average amount charged all
for determining the lists shall be based on the data collected from patients eligible for the hospital's financial
all licensed facilities in the State in accordance with G.S. 131E assistance policy, including sqify patiers;
214.2 as follows: 3) the amount of Medicaid reimbursement for
Q) the 100 most frequently reported DRGs shall be each DRG, CPT code, or procedure, including
based upon all hospital's discharge dias has all supplemental payments to and from the
been assigned a DRG based on the Centers for hospital;
Medicare & Medicaid Services grouper for (4) the amount of Medicare reimbursement for
each patient record, then selecting the top 100 each DRG, CPT code, or procedure; and
to be provided to the Department; (5) on behalf of patients o are covered by a

Department of Insurance licensed thparty
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and teachers and State employees, the lowest,
average, and highest amount of payments made
for each DRG, CPT code, or procedure by each
of the hospital's top five largest health insurers.

(A)

(B)

(©)

(D)

(E)

each hospital shall determine its five (4)
largest health insurers based on the

dollar volume of payments received

from those insurers;

the lowest amount of payment shall be

reported as the lowest payment from

each of the five insurers on the DRG,

CPT coe, or procedure;

the average amount of payment shall

be reported as the arithmetic average

of each of the five health insurers

payment amounts; (5)
the highest amount of payment shall
be reported as the highest payment
from each of the five insurers dhe
DRG, CPT code, or procedure; and

History Note:

operating room services, and pharmacy
services, that is not defined by the categories
listed in this Subparagraph andbparagraphs
(H(1), (2), or (5) of this Rule.

"Critical Access Hospital," means a hospital
defined in the Centers for Medicare & Medicaid
Services' State Operations Manual, Chapfier 2
The Certification Process, 2254Di
Requirements for Critical Accesblospitals
(Rev. 1, 0521-04), including all subsequent
updates and revisions. The manual may be
accessed at the website:
http://www.cms.gov/Regulatiorsnd
Guidance/Guidance/Manuals/downloads/som1
07ap_a_hospitals.pdf at no cost.

"Mental Health Hospitd' means a hospital
providing psychiatric services pursuant to G.S.
131E176(21).

Authority G.S. 131214.4; 131E214.13;

the identity of the top five largest Temporary Adoption Eff. December 31, 2014;
health insurers shall be redacted prior Eff. September 30, 2015.

to submission.

(H The data reported, as defined in Paragraphs (c) through (e) bdA NCAC 13C .0103 DEFINITIONS

this Rule, shall reflect the payments received fraatigmts and

In addition to the terms defined in G.S. 131H4.13, the

health insurers for all closed accounts. For the purpose of thisllowing terms shall apply throughout this Subchapter, unless the
Rule, "closed accounts" are patient accounts with a zero balancentext clearly requires otherwise:

at the end of the data reporting period. D)
() A minimum of three data elements shall be required for
reporting uner Paragraphs (c) and (d) of this Rule.

(h) The information submitted in the report shall be in compliance

with the federal Health Insurance Portability and Accountability

Act of 1996, 45 CFR Part 164. (2)
(i) The Department shall provide the locationeafch licensed

hospital and all specific hospital data reported pursuant to this

Rule on its website. Hospitals shall be grouped by category on 3)
the website. On each quarterly report, hospitals shall determine
one category that most accurately describestype of facility. 4)
The categories are:
Q) "Academic  Medical Center Teaching
Hospital," means a hospital as defined in Policy (5)

AC-3 of the N.C. State Medical Facilities Plan.
The N.C. State Medical Facilities Plan may be
accessed at:
http://www.ncdhhs.galdhsr/ncsmfp at no cost.
(2) "Teaching Hospital," means a hospital that
provides medical training to individuals,
provided that such educational programs are (6)
accredited by the Accreditation Council for
Graduated Medical Education to receive
graduate medal education funds from the
Centers for Medicare & Medicaid Services.

3) "Community Hospital,” means a general acute
hospital that provides diagnostic and medical (7
treatment, either surgical or nonsurgical, to
inpatients with a variety of medical conditi (8)

and that may provide outpatient services,
anatomical pathology services, diagnostic
imaging services, clinical laboratory services,

"Adequate” means, when applied to various
areas of services, that the services are
satisfactory in meeting referred to need when
measured against professional standards of
practice.

"AAAASF" means American Association for
Accreditation  of  Ambulatory  Surgery
Facilities.

"AAAHC" means Accreditation Association
for Ambulatory Health Care.

"Ancillary nursing personnel" means persons
employed to assist registered nurses or licensed
practical nurses in the care of patients.
"Anesthesiologist" means a physician whose
specialized training and experience qualify him
or her to administer anesthetic atgemand to
monitor the patient under the influence of these
agents. For the purpose of this Subchapter, the
term "anesthesiologist” shall not include
podiatrists.

"Anesthetist" means a physician or dentist
qualified, as defined in Items (10) and (24) o
this Rule, to administer anesthetic agents or a
registered nurse qualified, as defined in ltems
(25) and (27) of this Rule, to administer
anesthesia.

"Authority having jurisdiction” means the
Division of Health Service Regulation.

"Chief executve officer" or "administrator"
means a qualified person appointed by the
governing authority to act in its behalf in the
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

overall management of the facility and whose (20) "Operating room" means a room in which
office is located in the facility. surgical procedures are performed.
"Current Procedural Terminology (CPT)" (21) "Patient" means a person admitted to and
means a medal code set developed by the receiving care in a facility.
American Medical Association. (22) "Person” neans an individual, a trust or estate,
"Dentist" means a person who holds a valid a partnership or corporation, including
license issued by the North Carolina Board of associations, joint stock companies and
Dental Examiners to practice dentistry. insurance companies; the State, or a political
"Department” means the North Carolina subdivision or instrumentality of the state.
Department of Hedftand Human Services. (23) "Pharmacist" means a person who holdalad
"Director of nursing" means a registered nurse license issued by the North Carolina Board of
who is responsible to the chief executive officer Pharmacy to practice pharmacy in accordance
or administrator and has the authority and direct with G.S. 9685.3A.
responsibility for all nursing services and (24)  "Physician" means a person who holds a valid
nursing care for the entire facility all times. license issued by the North Carolina Medical
"Financial assistance”" means a policy, Board to practice medicine. For the purpofe
including charity care, describing how the carrying out these Rules, a "physician" may
organization will provide assistance at its also mean a person holding a valid license
facility. Financial assistance includes free or issued by the North Carolina Board of Podiatry
discounted health services provided to persons Examiners to practice podiatry.
who meet the orgazation's criteria for (25) "Qualified person," when used in connection
financial assistance and are unable to pay for all with an occupation or position, meamperson:
or a portion of the services. Financial @) who has demonstrated through
assistance does not include: experience the ability to perform the
(a) bad debt; required functions; or
(b) uncollectable charges that the (b) who has certification, registration, or
organization recorded as revenue but other professional recognition.
wrote off due to a patig's failure to (26) "Recovery area" means a room used for the
pay; postanesthesia recovery dirgical patients.
(© the cost of providing such care to the 27) "Registered nurse" means a person who holds a
patients in Subbtem (13)(b) of this valid license issued by the North Carolina
Rule; or Board of Nursing to practice nursing as defined
(d) the difference between the cost of care in G.S. 90171.20(7).
provided under Medicare or other (28) "Surgical suite" means an area that includes one
government programs, and the or more operating @ms and one or more
revenue derived therefrom. recovery rooms.

"Goveming authority" means the individual,

agency, group, or corporation appointed,History Note: Authority G.S. 131H49; 131E214.13;

elected, or otherwise designated, in which theEff. October 14, 1978;

ultimate responsibility and authority for the Amended Eff. April 1, 2003; November 1, 1989;

conduct of the ambulatory surgical facility is Temporary Amendment Eff. December 31, 2014;

vested. Eff. September 30, 2015.

"Healthcare Common Prodere Coding

System (HCPCS)" means a three tiered medical OA NCAC 13C .0206 REPORTING REQUIREMENTS

code set consisting of Level |, Il and Il services (a) The Department shall establish the lists of the statewide 20
and contains the CPT code set in Level I. most common outpatient imaging procedures and 20 most
"JCAHO" or "Joint Commission" means Joint common outpatient surgical procedures performed in the
Commission on Accreditation of Healthcare ambulatory surgical facility setting to be used for reporting the
Organizations. data required in Paragraphs (c) and (d) of this Rule. The lists shall
"Licensing agency" means the Department ofbe determined annually based upon data provided by the certified
Health and Human Services, Division of Health statewide data processor. The Department shall make the lists
Service Regulation. available on its website. The methodology to be usedhby
"Licensed practical nurse (L.P.N.)" means anycertified statewide data processor for determining the lists shall be
person licensed as such under the provisions dbased on the data collected from all licensed facilities in the State

G.S. 90171.20(8). in accordance with G.S. 131H4.2 as follows:

"Nursing personnel'means registered nurses, D) the 20 most common imaging procedures shall
licensed practical nurses, and ancillary nursing be based upon all outpatient data for
personnel. ambulatory surgical facilities and represent all

occurrences of the diagnostic radiology
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imaging codes section of the CPT codes, then © the average amount of paymestiall
selecting the top 20 to be provided toet be reported as the arithmetic average
Department; and of each of the five health insurers
(2) the 20 most common outpatient surgical payment amounts;
procedures shall be based upon the primary (D) the highest amount of payment shall
procedure code from the ambulatory surgical be reported as the highest payment
facilities and represent all occurrences of the from each of the five insurers on the
surgical codes section of the CPT codes, then CPT code or procedure; and
selecting thetop 20 to be provided to the (E) the identity of the top five largest
Department. health insurers shall be redacted prior
(b) All information required by this Rule shall be posted on the to submission.
Department's website at: http://www.ncdhhs.gov/dhsr/ahc an@) The data reported, as defined in Paragraphs (c) and (d) of this
may be accessed at no cost. Rule, shall reflect the payments received from patients and health

(c) In accordance with G.S. 131H4.13 and quarterly pgear, insurers for all closed accounts. For fhapose of this Rule,
all licensed ambulatory surgical facilities shall report the datdclosed accounts" are patient accounts with a zero balance at the
required in Paragraph (d) of this Rule related to the statewide 2thd of the data reporting period.
most common outpatient imaging procedures and the statewide @ A minimum of three data elements shall be required for
most common outpatient surgical procedures to thefiedrt reporting under Paragraph (c) of this Rule.
statewide data processor in a format provided by the certifiefl)) The information subntid in the report shall be in compliance
statewide processor. This report shall include the related primawith the federal Health Insurance Portability and Accountability
CPT and HCPCS codes. Commencing September 30, 2015Aat of 45 CFR Part 164.
rolling four quarters data report shall be submitted. Eachrtrepo(h) The Department shall provide all specific ambulatory surgical
shall be for the period ending three months prior to the due datecility data reported pursuant to this Rule on its websit
of the report.
(d) The report as described in Paragraph (c) of this Rule shall béistory Note:  Authority G.S. 131H47.1; 131E214.4; 131E
specific to each reporting ambulatory surgical facility and shalf14.13;
include: Temporary Adoption Eff. December 31, 2014;
(1) the average gross charfpe each CPT code or Eff. September 30, 2015.
procedure without a public or private third party
payer source;
(2)  the average negotiated settlement on the i g 154 § DEPARTMENT OF ENVIRO NMENT AND
amount that will be charged for each CPT code NATURAL RESOURCES
or procedure as required for patients defined in

Subparagraph (d)(1) of this Rul The average 155 NCAC 02D .0410 PM2.5 PARTICULATE MA TTER
negotiated settlement shall be calculated usinga) Thenational primaryambient air quality standards BM2.5
the average amount charged all patients eligibleyre 12.0 micrograms per cubic meter (@/mnnual arithmetic
for the facility's financial assistance policy, mean concentration and 35 pg/2a-hour average Concentration

including selfpay patients; measured in the ambient air as PM2.5 (particles with an
(3) the amount of Medicaid reimbursement for 5erodynand diameter less than or equal to a nominal 2.5

each CPT code or predure, including all micrometers) by either:

supplemental payments to and from the (1)  Areference method based on appendix L to 40

ambulatory surgical facility; C.F.R. Part 50 and designated in accordance
4) the amount of Medicare reimbursement for with 40 C.F.R. Part 53: or

each CPT code or procedure; and 2) An equivalent method designated in accordance
(5) on behalf of patients who are covered by a with 40 C.F.RPart 53.

Department of Insurance licensed thi@ty (1) The primary annual PM2.5 standard is met when the annual
and teachers and State employees, the loweskyjthmetic mean concentration, as determined in accordance with
average, and highest amount of payments madgnnendix N of 40 C.F.R. Part 50, is less than or equal to 12.0
for each CPT code or procedure by each of thehg/ma_

facility's top five largest health insurers. (c) The primary 24hour PM2.5 standard is met whére 98"

(A) each ambulatory surgical facility shall percentile 24vour concentration, as determined in accordance

determine its five large# health \yith appendix N of 40 C.F.R. Part 50, is less than or equal to 35
insurers based on the dollar volume of |/,

payments received from those

Insurers, History Note:  Authority G.S.  14215.3(a)(1); 143
(B) the lowest amount of payment shall be 215 107(a)(3);

reported as the lowest payment from gt aApyril 1, 1999;

each of the five insurers on the CPT amended EffSeptember 12015;January 1, 2010.
code or procedure;
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15A NCAC 02D .0544 PREVENTION OF SIGNIF ICANT
DETERIORATION REQUIR EMENTS FOR

GREENHOUSE GASES

(@) The purpose of this Rule is to implement a program for the
prevention of significant deterioration of air quality for
greenhouse gaseas required by 40 CFR 51.166. For purposes of

greenhouse gases, the provisions of this Rule shall apply rather

than the provisions of Rule .0530 of this SectioA. major
stationary source or major modification shall not be required to
obtain a preventin of significant deterioration (PSD) permit on
the sole basis of its greenhouse gases emissibos.all other
regulated new source review (NSR) pollutants, the provisions of
Rule .0530 of this Section apply.

(b) For the purposes of this Rule, the digfims contained in 40
CFR 51.166(b) and 40 CFR 51.301 shall apply except the

definition of "baseline actual emissions."
emissions" means the rate of emissions, in tons per year, of a

"Baseline actual

regulated NSR pollutant, as determined in accordanith w
Subparagraphs (1) through (3) of this Paragraph:

1)

For an existing emissions unit, baseline actual
emissions means the average rate, in tons per
year, at which the emissions unit emitted the
pollutant during any consecutive -2donth
period selectedybthe owner or operator within
the 5Syear period preceding the date that a
complete permit application is received by the
Division for a permit required under this Rule.
The Director shall allow a different time period,
not to exceed 10 years precedingdage that a
complete permit application is received by the
Division, if the owner or operator demonstrates

emission limitation that is part of a

maximum achievable control
technology  standard that the
Administrator proposed or

promulgated under part 63 of the Code
of Federal Regulations, the baseline
actual emissions sli be adjusted to

account for such emission reductions;

(D) For an electric utility steam generating
unit, the average rate shall be adjusted
downward to reflect any emissions
reductions under G.S. 1435.107D
and for which cost recovery is sought
pursuant to G.S. 62133.6;

(E) For a regulated NSR pollutant, when a
project involves multiple emissions
units, only one consecutive 24onth
period shall be used to determine the
baseline actual emissions for all the
emissions units being changed. A
different ®nsecutive 24nonth period
for each regulated NSR pollutant can
be used for each regulated NSR
pollutant; and

(F) The average rate shall not be based on
any consecutive 2fonth period for
which there is inadequate information
for determining annual emissis, in
tons per year, and for adjusting this
amount if required by Parts (B) and
(C) of this Subparagraph;

that it is more representative of normal source 2) For a new emissions unit, the baseline actual
operation. For the purpose of determining emissions for purposes of determining the
baseline actual emissions, the following shall emissions increase that will result from the
apply: initial construction and operation of such unit
(A) The average rate shall include fugitive shall equal zero; and thereafter, for all other
emissions to the extent quantifiable, purposes, shall equal the unit's potential to emit;
and emissions associated with and
startups, shutdowns, and ) For a plantwide applicability limit (PAL) for a
malfunctions; stationary source, the baseline actual emissions
(B) The average rate shall be adjusted shall be calclated for existing emissions units
downward to exclude any nen in accordance with the procedures contained in
compliant emissions that occurred Subparagraph (1) of this Paragraph and for a
while the source was operating above new emissions unit in accordance with the
any emission limitation that was procedures contained in Subparagraph (2) of
legally enforceable during the this Paragraph.
consecutive 24nonth period; (c) In the definition of het emissions increase," the reasonable
(©) For an existing emission unit (other period specified in 40 CFR 51.166(b)(3)(ii) shall be seven years.

than an electric utility steam (d) Inthe definition of subject to regulatich a greenhouse gas
generating unit), the average rate shallglobal warming potential is the global warming potential
be adjusted downwdrto exclude any published at Table A of Subpart A of 40 CFR Part 98 and shall
emissions that would have exceededinclude subsequent amendments and editions.

an emission limitation with which the (e) The limitation specified in 40 CFR 51.166(b)(15)(ii) shall not
major stationary sourcghallcurrently  apply.

comply. However, if the State has (f) Major stationary sources and major modifications shall
taken credit in an attainment comply with the requirements conmted in 40 CFR 51.166(i) and
demonstration or maintenance plan (a)(7) and by extension in 40 CFR 51.166(j) through (o) and (w).
consistent with the requireants of 40  The transition provisions allowed by 40 CFR 52.21 (i)(11)(i) and
CFR 51.165(a)(3)(ii)(G) for an (i) and (m)(1)(vii) and (viii) are hereby adopted under this Rule.
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The minimum requirements de#xzd in the portions of 40 CFR (2)
51.166 referenced in this Paragraph are hereby adopted as the
requirements to be used under this Rule, except as otherwise 3)

provided in this Rule. Wherever the language of the portions of

40 CFR 51.166 referenced in this Paieguy speaks of the "plan,”

the requirements described therein shall apply to the source to

which they pertain, except as otherwise provided in this Rule.
Whenever the portions of 40 CFR 51.166 referenced in this (4)
Paragraph provide that the State plan magngt or not apply

certain requirements in certain circumstances, those exemptions

identification of sources whose emissions could
be affected by the project;

the calculated projected actual emissions and an
explanation of how the projed actual
emissions  were calculated, including
identification of emissions excluded by 40 CFR
51.166(b)(40)(ii)(c);

the calculated baseline actual emissions and an
explanation of how the baseline actual
emissions were calculated; and

and provisions of nonapplicability are also hereby adopted under (5) any nettingcalculationsjf applicable.
this Rule. However, this provision shall not be interpreted so as tb upon reviewing the notification, the Director finds that the
limit information that may be requestddom the owner or project will cause a prevention of significant deterioration
operator by the Director as specified in 40 CFR 51.166(n)(2). evaluation, then the Director shall notify the owner or operator of
(g) 40 CFR 51.166(w)(10)(iv)(a) is changed to read: "If thehis or herfindings. The owner ooperator shall not make the
emissions level calculated in accordance with Paragraph (w)(6) afodification until the owner or operator has received a permit
this Section is equal to or greater than 80 p#rokthe PAL [plant  issued pursuant to this Rule. If a permit revision is not required
wide applicability limit] level, the Director shall renew the PAL pursuant to this Rule, the owner or operator shall maintain records
at the same level." 40 CFR 51.166(w)(10)(iv)(b) is notof annual emissions in tons mpgear, on a calendar year basis
incorporated by reference. related to the modifications for 10 years following resumption of
(h) 15A NCAC 02Q .0102 and .0302 are not applicable to anyegular operations after the change if the project involves
source to which this Rulepplies. The owner or operator of the increasing the emissions unit's design capacity or its potential to
sources to which this Rule applies shall apply for and receive emit the regulated NSR pollutt; otherwise these records shall be
permit as required in 15A NCAC 02Q .0300 or .0500. maintained for five years following resumption of regular
(i) When a particular source or modification becomes a majooperations after the change. The owner or operator shall submit a
stationary source or major modificatisolely by virtue of a report to the Director within 60 days after the end of each year
relaxation in any enforceable limitatidimatwas established after during which these records stube generated. The report shall
August 7, 1980, on the capacity of the source or modification toontain the items listed in 40 CFR 51.166(r)(6)(v)(a) through (c).
emit a pollutant, such as a restriction on hours of operation, thérhe owner or operator shall make the information documented
the provisions of this Rule shalhpply to the source or and maintained under this Paragraph available to the Director or
modification as though construction had not yet begun on thihe general public pursuanb tthe requirements in 40 CFR
source or modification. 70.4(b)(3)(viii).
()) The provisions of 40 CFR 52.21(r)(2) regarding the period ofo) The references to the Code of Federal Regulations (CFR) in
validity of approval to construct are incorporated by referencéhis Rule are incorporated by reference unless a specific reference
except that theerm "Administrator” is replaced with "Director”. states otherwise. The version of the CFR incorporated in this Rule
(k) Permits may be issued based on innovative control technology that as of July 20, 2011 as set forth here
as set forth in 40 CFR 51.166(s)(2) if the requirements of 40 CFRttp://www.gpo.gov/fdsys/pkg/CFR01 Ltitle40-vol2/pdf/ICFR
51.166(s)(2) have been met, subject to the condition of 40 CFR)11Ltitle40-vol2-sec51166.pdf,
51.166(s)(3) and with the allowance set forth in 40 CFR http://www.gpo.gov/fdsys/pkg/CFRO011-title40-vol3/pdf/ICFR
51.166(s)(4). 201 X-title40-vol3-sec5221.pdf, and with the amendment set forth
() A permit application subject to this Rule shall be processed ian 76 FR 43507at http://www.gpo.gov/fdsys/pkg/FR011-07-
accordance with the procedures and requirements of 40 CRER)/pdf/201117256.pdf and does not include any subsequent
51.166(qg). Within 30 days of receipt of the application, applicantamendments or editions to the referenced material. This Rule is
shall be notified if the application is complete as to initialapplicable in accordance with 40 CFR 51.166(b)(48) and
information submitted. Commencement of construction beforé¢b)(49)(iv) and (v).
full prevention of significant deterioration approval is obtained
constitutes a violation of this Rule. History Note:  Authority G.S.  14215.3(a)(1); 143
(m) Approval of an applicatiomvith regard to the requirements 215.107(a)(3); 14215.107(a)(5); 14315.107(a)(7); 143
of this Rule shall not relieve the owner or operator of the215.108(b); 150R21.6;
responsibility to comply with applicable provisions of other rulesgff. January 28, 2011 pursuant to E.O. 81, Beverly E. Perdue;
of this Subchapter or Subchapter 02Q of this Title and any oth&ursuant to G.S. 1506B1.3(c), a bill was not ratified by the
requirements under local, state federal law. General Assembly to disapprove this rule;
(n) If the owner or operator of a source is using projected actudlemporary Amendment Eff. December 23, 2011;
emissions to avoid applicability of prevention of significantAmended Eff. July 2012;
deterioration requirements, the owner or operator shall notify thEemporary Amendment Eff. Decembe?2@14;
Director of the modification before begiimg actual construction. Amended Eff. September 1, 2015.
The notification shall include:

Q) a description of the project;
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15A NCAC 02Q .0206 PAYMENT OF FEES (A) The applicant is financially qualified
(a) Payment of fees requireddar this Section may be by check to carry out the permitted activities, or
or money order made payable to the N.C. Department of (B) The applicant has substantially
Environment and Natural Resources. Annual permit fee complied with theair quality and
payments shall refer to the permit number. emissions standards applicable to any
(b) If, within 30 days after being billed, the permit holder fails to activity in which the applicant has
pay an annual fee required under this Section, the Director may previously been engaged, and has been
initiate action to terminate the permit under Rule .0309 or .0519 in substantial compliance with federal
of this Subchapter, as appropriate. and state environmental laws and
(c) A holder of multiple permits may arrange to consolidate the rules.

payment of annual fees mbne annual payment. (c) When to file application. For sources subjeo the

(d) The payment of the permit application fee required by thisequirements of 15A NCAC 02D .0530 (prevention of significant
Section shall accompany the application and ismeduindable. deterioration) or .0531 (new source review for sources in

(e) The Division shall annually prepare and make publiclynonattainment areas), applicants shall file air permit applications
available an accounting showing aggregate fegmgats at least 180 days before the projected construction Hateall
collected under this Section from facilities which have obtaineather sources, applicants shall file air permit applications at least
or will obtain permits under Section .0500 of this Subchapte®0 days before the projected date of construction of a new source
except synthetic minor facilities and showing a summary obr modification of an existing source.
reasonable direct and indirect expenditures required to develgd) Permit renewal, name, or ownership changes with no
and administer the Title V permit program. modifications. Ifno modification has been made to the originally
permitted source, application for permit change may be made by
History Note:  Authority G.S. 14215.3(a)(1),(1a),(1b),(1d); letter to the Director at the address specified in Rule .0104 of this
Temporary Adoption Eff. March 8, 1994 for a period of 180 daysSubchapter. The permit renewal, name, or ownership change
or until the permanent rule becomes effective, whichever ietter must st& that there have been no changes in the permitted

sooner; facility since the permit was last issued. However, the Director
Eff. July 1,1994; may require the applicant for ownership change to submit
Amended Eff. September 1, 2015. additional information, if the Director finds the following
information necessaryotevaluate the applicant for ownership
15A NCAC 02Q .0304 APPLICATIONS change, showing that:
(a) Obtaining and filing application. Permit, permit modification, D) The applicant is financially qualified to carry
or permit renewal applications may be obtained and shall be filed out the permitted activities, or
in writing according to Rule .0104 of this Subchapter. 2) The applicant has substantially complied with
(b) Information to accompany application. Along with filing a the air quality and emissions standards
complete application form, the applicant shall also file the applicable to any diwity in which the applicant
following: has previously been engaged, and has been in
(1) for a new facility or an expansion of existing substantial compliance with federal and state
facility, a consistency determination according environmental laws and rules.
to G.S. 143215.108(fthat: To make a name or ownership change, the applicant shall send the
(A) bears the date of receipt entered by theDirector the number of copies of lettespecified in Rule
clerk of the local government, or .0305(a)(3)or (4) of this Section signed by a person specified in
(B) consists of a letter from the local Paragraph (j) of this Rule.

government indicating that all zoning (e) Applications for date and reporting changes. Application for
or subdivision ordinances are met by changes in construction or test dates or reporting procedures may
the facility; be made byetter to the Director at the address specified in Rule
(2) for a new facility or an expansion ekisting  .0104 of this Subchapter. To make changes in construction or test
facility in an area without zoning, an affidavit dates or reporting procedures, the applicant shall send the Director
and proof of publication of a legal notice as the number of copies of letters specified in Rule .0305(a)(5) of
required under Rule .0113 of this Subchapter; this Section signed by a person specified in Paragraph (j) of this
©)] for permit renewal, an emissions inventory thatRule.
contains the information specified under 15A (f) When to file applications for permit renewal. Applicants shall
NCAC 02D.0202, Registration of Air Pollution file applications for renewals such that they are mailed to the
Sources (the applicant may use emissiorDirector at the address specified in Rule .010thisf Subchapter
inventory forms provided by the Division to and postmarked at least 90 days before expiration of the permit.
satisfy this requirementgnd (g) Name, or ownership change. The permittee shall file requests
(4 documentation showing the applicant compliesfor permit name or ownership changes as soon as the permittee is
with Parts (A) or (B) of this Subparagraph if the aware of the imminent name or ownership den
Director finds this information necessary to (h) Number of copies of additional information. The applicant
evaluate the source, its air pollution abatemenshall submit the same number of copies of additional information
equipment, or the facility: as required for the application package.
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(i) Requesting additional information. Whenever the information (4)
provided on the penit application forms does not adequately

describe the source and its air cleaning device, the Director may

request that the applicant provide any other information that the

Director considers necessary to evaluate the source and its air
cleaning deviceBefore acting on any permit application, the

Director may request any information from an applicant and

conduct any inquiry or investigation that he considers necessary

facilities with a source subject to 15A NCAC
02D .1111 or 40 CFR Part 63 or any other
standard or other requirement under Section
112 of the federal Clean Air Act, except that a
source is not required to obtain a permit solely
because it is subject to rules or requirements
under Section 112(r) of the federal Clean Air
Act;

to determine compliance with applicable standards. (5) facilities to which 15A NCAC 02D .0517(2),
() Signature on application. Permapplications submitted .0528, .05290r .0534 applies;
pursuant to this Rule shall be signed as follows: (6) facilities with a source subject to Title IV or 40
(1) for corporations, by a principal executive CFR Part 72; or
officer of at least the level of viegresident, or ) facilities in a source category designated by

his duly authorized representative, if such EPA as subject to the requirements of 40 CFR
representative is responsible for tlogerall Part 70.

operation of the facility from which the (b) This Section does not apply to minor facilities with sesr
emissions described in the permit applicationsubject to requirements of 15A NCAC 2D .0524, .1110, or .1111
form originates; or 40 CFR Part 60, 61, or 63 until EPA requires these facilities to

(2) for partnership or limited partnership, by a have a permit under 40 CFR Part 70.
general partner; (c) A facility shall not be required to obtain a permit under this

3) for a sole proprietorship, by the proprietor; Section on the selbasis of its greenhouse gas emissions.

(4) for municipal, state, fderal, or other public (d) Once a facility is subject to this Section because of emissions
entity, by a principal executive officer, ranking of one pollutant, the owner or operator of that facility shall submit
elected official, or other duly authorized an application that includes all sources of all regulated air
employee. pollutants loated at the facility except for insignificant activities

(k) Application fee. With the exceptions specified in Rulebecause of category.

.0203(i) of this Subchapter, a noefundable permit application

processing fee shall accompany each application. The permiiistory Note:  Authority G.S.
application processing fees are defined in Section .0200 of thist3-215.107(a)(10); 14215.108;
Subchapter. A permit application is incomplete until the permiTemporary Adoption Eff. March 8, 1994 for a period of 180 days
application processing fee is received. or until the permanent rule becomedffective, whichever is

() Correcting submittals of gorrect information. An applicant sooner;

has a continuing obligation to submit relevant facts pertaining t&ff. July 1, 1994;

his permit application and to correct incorrect information on hifAmended Eff. July 1, 1996;

permit application. Temporary Amendment Eff. December 1, 1999;

(m) Retaining copy of permit application package. The applicam’hmended Eff. July 2000;

shdl retain for the duration of the permit term one complete copyremporary Amendment Eff. Decembe?2@14;

of the application package and any information submitted idmended Eff. September 1, 2015.

support of the application package.

14215.3(a)(1);

15A NCAC 02Q .0507 APPLICATION

History Note:  Authority G.S. 14215.3(a)(1); 143215.108; (a) Except for:

Temporary Adoption Eff. March 8994 for a period of 180 days D minor permit modifications covered under Rule
or until the permanent rule is effective, whichever is sooner; .0515 of this Section,

Eff. July 1, 1994, (2) significant modifications covered under Rule
Amended EffSeptember 1, 2019anuary 1, 2009; December 1, .0516(c) of this Section, or

2005; July 1, 1999. 3) permit applications submitted under Rule .0506

of this Section,
15A NCAC 02Q .0502 APPLICABILITY the owner or operatoof a source shall have one year from the
(a) Except as provided in Ragraph (b)or (c) of this Rule, the date of beginning of operation of the source to file a complete
following facilities are required to obtain a permit under thisapplication for a permit or permit revision. However, the owner
Section: or operator of the source shall not begin construction or operation
Q) major facilities; until he has obiaed a construction and operation permit pursuant
(2) facilities with a source subject to 15A NCAC to Rule .0501(c) or (d) and Rule .0504 of this Section.
02D .0524 or 40 CFR Part 60, except new(b) The application shall include all the information described in
residential wood heaters; 40 CFR 70.3(d) and 70.5(c), including a list of insignificant
) facilities with a source subject to 15A NCAC activities becausefaize or production rate; but not including
02D .1110 or 40 CFR Part 61, except asbestomsignificant activities because of category. The application form
demolition and renovation activities; shall be certified by a responsible official for truth, accuracy, and
completeness. In the application submitted pursuant to this Rule,
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the appicant may attach copies of applications submittedf) Any applicant who fails to submit any relevant facts or who
pursuant to Section .0400 of this Subchapter or 15A NCAC 02bas submitted incorrect information in a permit application shall,
.0530 or .0531, provided the information in those applicationsipon becoming aware of such failure or incorrect submittal,
contains information required in this Section and is current, valicgubmit, as soon as possibleck supplementary facts or corrected
and complete. information. In addition, an applicant shall provide additional
(c) Application for a permit, permit revision, or permit renewalinformation as necessary to address any requirements that become
shall be made in accordance with Rule .0104 of this Subchaptapplicable to the source after the date he filed a complete
on forms of the Division and shall include plans and specificationapplication but prior to relea of a draft permit.

giving all necessary data and information as requiretiibyRule.  (g) The applicant shall submit the same number of copies of
Whenever the information provided on these forms does natdditional information as required for the application package.
describe the source or its air pollution abatement equipment to tl®) The submittal of a complete permit application shall not affect
extent necessary to evaluate the application, the Director madlye requirement that any facility havepeeconstruction permit
request that the applicant provide any other informattiat the  under 15A NCAC 02D .0530, .0531, or .0532 or under Section
Director considers necessary to evaluate the source and its &400 of this Subchapter.

pollution abatement equipment. (i) The Director shall give priority to permit applications
(d) Along with filing a complete application form, the applicantcontaining early reduction demonstrations under Section
shall also file the following: 112(i)(5) of the federal CleaAir Act. The Director shall take
Q) for a new facility or an expansion of existing final action on such permit applications as soon as practicable
facility, a consistency determination in after receipt of the complete permit application.
accordance with G.S. 14A815.108(f) that: () With the exceptions specified in Rule .0203(i) of this
(A) bears the date of receipt entered by theSubchapter, a nerefundable permit applicatioprocessing fee
clerk of the local government, or shall accompany each application. The permit application
(B) consists of a letter from the local processing fees are defined in Section .0200 of this Subchapter.

government indicating that all zoning Each permit or renewal application is incomplete until the permit
or subdivision ordiances are met by application processing fee is received.
the facility; (k) The apgtant shall retain for the duration of the permit term
(2) for a new facility or an expansion of an existing one complete copy of the application package and any
facility in an area without zoning, an affidavit information submitted in support of the application package.
and proof of publication of a legal notice as
required under Rule .0113 of this Subchapter;History Note:  Authority G.S. 14215.3(a)(1); 143

and 215.107(a)(10); 14215.108;

3 if required by the Diector, information Temporay Adoption Eff. March 8, 1994 for a period of 180 days
showing that: or until the permanent rule becomes effective, whichever is
(A) the applicant is financially qualified to sooner;

carry out the permitted activities, or  Eff. July 1, 1994,
(B) the applicant has substantially Amended Eff. July 1, 1997; July 1, 1996; February 1, 1995;
complied with the air quality and Temporary Amendment Eff. December 1, 1999;
emissions standards applicable to anyAmended EffSeptember 1, 201%pril 1, 2004; July 1, 2000.
activity in which the applicanhas
previously been engaged, and has been FoR KKK Kk K kK ok ko k&
in substantial compliance with federal
and state environmental laws and 15A NCAC 07H .0304 AECS WITHIN OCEAN

rules. HAZARD AREAS
(e) The applicant shall submit copies of the application packagehe ocean hazard AECs contain all of the following areas:
as follows: 1) Ocean Erodible Area. This is the area where
(1) for sources subject to the requirements of 15A there e&ists a substantial possibility of
NCAC 02D .0530, .0531, or .1200, six copies excessive erosion and significant shoreline
plus one additional copy for each affected state fluctuation. The oceanward boundary of this
that the Director has to notifjursuant to Rules area is the mean low water line. The landward
.0521 and .0522 of this Section; extent of this area is determined as follows:
(2) for sources not subject to the requirements of (a) a distance landward from the filge
15A NCAC 02D .0530, .0531, or .09, four of stable and natural vegetation as
copies plus one additional copy for each defined in 15A NCAC 07H .0305(a)(5)
affected state that the Director has rotify to the recession line established by
pursuant to Rules .0521 and .0522 of this multiplying the longterm annual
Section. erosion rate times 60; provided that,
The Director may at any time during the application process where there has been no letgm
request additional copies of the complete appilim package erosion or the rate is less than tieet
from the applicant. per year, this distance shall be set at 120
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(2)

feet landward from the first line of erodible area. This report is available for
stable natural vegetation. For the inspection at the Department of Environment
purposes of this Rule, the erosion rates and Natural Resources, Division of Coastal
are the longerm average based on Management, 400 Commerce Avenue,
available historical data. The current Morehead City, North Carolina or at the
long-term averagerosion rate data for website referenced in Sttem (1)(a) of this
each segment of the North Carolina Rule. Photocopies are available at no charge.
coast is depicted on maps entitled 3) Unvegetated Beach Area. Beach areas within
"2011 LongTerm Average Annual the Ocean Hazard Area where no stable natural
Shoreline Rate Update" and approved vegetation is present may be designated as an
by the Coastal Resources Commission Unvegetated Beach Area on either a permanent
on May 5, 2011 (except as such rates or temporary basis as follows:
may be varied in individal contested (a) An area appropriate for permanent
cases, declaratory, or interpretive desgnation as an Unvegetated Beach
rulings). In all cases, the rate of Area is a dynamic area that is subject
shoreline change shall be no less than to rapid unpredictable landform
two feet of erosion per year. The maps change from wind and wave action.
are available without cost from any The areas in this category shall be
Local Permit Officer or the Division of designated following studies by the
Coastal Manageant on the internet at Division of Coastal Management.
http://www.nccoastalmanagement.net; These areas ali be designated on
and maps approved by the Coastal
(b) a distance landward from the recession Resources Commission and available
line established in Sultem (1)(a) of without cost from any Local Permit
this Rule to the recession line that Officer or the Division of Coastal
would be generated by a storm having Management on the internet at the
a one percent chance of being equaled website referenced in Sdtem (1)(a)
or exceeded in any given year. of this Rule.
Inlet Hazard Area. The inlet hazard areas are (b) An area thtis suddenly unvegetated
naturathazard areas that are especially as a result of a hurricane or other major
vulnerable to erosion, flooding and other storm event may be designated by the
adverse effects of sand, wind, and water Coastal Resources Commission as an
because of their proximity to dynamic ocean Unvegetated Beach Area for a specific
inlets. This area extends landward from the period of time, or the vegetation has
mean low water line a distance sufficient to re-established in accordance with 15A
encompass that area within which the inlet shall NCAC O07H .0305(a)(5). At the
migrate, based on statistical analysis, and shall expiration of the time specified, or-re
consider such factors as previous inlet territory, establishment of the vegetation, the
structurally weak areas near the inlet, and area shall return to its pmgorm
external influences such as jetties and designation.

channelization.  The areasnothe maps
identified as suggested Inlet Hazard AreasHistory Note: Authority G.S. 113A407; 113A107.1;
included in the report entitted INLET 113A113;113A124;
HAZARD AREAS, The Final Report and Eff. September 9, 1977;
Recommendations to the Coastal ResourcesamendectEff. December 1, 1993; November 1, 1988; September
Commission, 1978, as amended in 1981, byl, 1986; December 1, 1985;
Loie J. Priddy and Rick Carraway are Temporary Amendment Eff. October 10, 1996;
incorporaed by reference and are hereby Amended Eff. April 1, 1997,
designated as Inlet Hazard Areas except for: Temporary Amendment Eff. October 10, 1996 Expired on July 29,
€)) the Cape Fear Inlet Hazard Area as1997;
shown on the map does not extend Temporary Amendment Eff. October 2297;
northeast of the Bald Head Island Amended Eff. September 1, 2015; May 1, 2014; February 1, 2013;
marina entrance channel; and January 1, 2010, February 1, 2006; October 1, 2004; April 1,
(b) the former location of Mad Inlet, 2004; August 1, 1998.
whichclosed in 1997.
In all cases, the Inlet Hazard Area shall be an
extension of the adjacent ocean erodible areas
and in no case shall the width of the inlet hazard
area be less than the width of the adjacent ocean
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15A NCAC 07K .0213 SINGLE FAMILY RESIDE NCES
EXEMPTED FROM THE CA MA PERMIT
REQUIREMENTS WITHIN THE HIGH HAZARD
FLOOD AREA OF ENVIRO NMENTAL CONCERN
History Note:  Authority G.S. 113A03(5)(a); 113A
113(b)(6); 113A118(d)(2); 113A119.1;

Eff. August 1, 2002;

(B Initial certification as a laser, light
source, or pulse light treatment school
$75.00
(3] Renewal of certification as a laser,
light source, ompulse light treatment
school $100.00

(e) The following other fees are payable to the Board:

Repealed Eff. September 1, 2015.

TITLE 217 OCCUPATIONAL LICENSI NG BOARDS AND

COMMISSIONS

CHAPTER 19- BOARD OF ELECTROLYSI S EXAMINERS

1) Electrobgist Examination or reexamination
$125.00
(2) Office inspection or rénspection
(A) Electrologisti per licensee, for each
office site $100.00
(B) Laser Hair Practitionéir per licensee,
for each office site $100.00
3) License by reciprocity $12500
(4) Late renewal charge $50.00

21 NCAC 19 .0201 EEES (5) Reinstatement of expired license$250.00

(a) The following fees are payable to the Board for licensure as (6) Reinstatement of instructor licensure

an electrologist: o _ $250.00
(1) Application for licensure $125.00 (7) Reactivation of license $150.00
(2) Initial licensure $125.00 (8) Reactivation of instructor licensuf&50.00
(3) Renewal of licensure $125.00 €) Duplicate license $25.00

(b) The following fees are payable to the Board for licensure as@ All fees shall be paid by check or money order, made payable

laser hair practitioner:

1) Application for licensure $125.00
2 Initial licensure $125.00
3) Renewal of licensure $150.00

(c) The following fees are payable to the Boarddertification

as an instructor:

(1) Application for Electrology instructor
$150.00

(2) Renewal of Electrology instructoi$125.00

€)) Application for laser hair practitioner instructor
$150.00

4) Renewal of laser hair practitioner instructor

$125.00

to "The North Carolina Board of Electrolysis Examiners."

(g) Renewal fees required for Subparagraphs (a)(3), (b)(3), (c)(2),
(c)(4), (e)(2), and (e)(9) of this Rule shall be waived for licensees

under this Chapter that are exempt from renewal fees under G.S.
93B-15.

History Note:  Authority G.S. 884; 93B-15;

Temporary Adoption EffDecember 1, 1991 for a period of 62
days to expire on February 1, 1992;

Eff. Jaruary 1, 1992;

Temporary AmendmeEff. September 17, 2001;

Amended Eff. September 1, 2015; October 9, 2010; December 4,
2002.

(d) The following fees are payable to the Board for certification
as a Board approved school:

(1) IN STATE SCHOOL
(A) Application for certification as an
Electrology school $250.00
(B) Renewal of certification as an
Electrology school $150.00
© Application for certifi@ation as a laser,
light source,or pulse light treatment
school $250.00
(D) Renewal of certification for a laser,
light source, or pulse light treatment
school $150.00
(2) OUT-OFRSTATE SCHOOL

(A)
(B)

Application for certification as an
Electrology school $400.00
Initial certification as an Electrology

21 NCAC 19 .0202
LICENSURE

(a) All applicants for licensure as an electrologist shall submit an
application on the form provided by the Board¢c@opanied by
proof of being 21 years of age, a passport acceptable photograph
(see photo requirements for U.S. passports at
www.travel.state.gov) taken within the past two years, the
required application fee, as set forth in Rule .0201 of this Section,
any information required by Paragraphs (b), (¢) and (d) of this
Rule, and certification of completion from each electrology and
laser institution attended with verification of the number of hours
completed in theory and clinical training. The Initial Elebtsts
License Application may be obtained by contacting the Board or
accessing it online at www.ncbee.com.

(b) All applications for licensure under G.S. 82A(2) shall be
accompanied by:

APPLICATION FOR

school $100.00 1) the address of the licensing agency in the other
(C) Renewal of certification for an state or jurigliction; .

Electrology school $100.00 2 any information such as a license number
(D)  Application for certification as a laser, needed to identify the applicant in

light source, or pulse light treatment
school $350.00

correspondence with that agency; and
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3) a statement authorizing that agency to certify to21 NCAC 19 .0203 APPLICATION FOR RENE WAL,

the Board that the applicant is currently REINSTATEMENT, OR RE ACTIVATION OF

licensed or certified by the othestate or ELECTROLYSIS LICENSE

jurisdiction and is in good standing, to inform (a) Unless an applicant electrolysis' license expired more than 90

the Board whether there are any pendingdays prior to the filing of an Electrolysis Annual Renewal

complaints about the applicant, and to provideapplication, (available online atww.ncbee.com), each applicant

the Board with a copy of the licensing forlicense renewal pursuantto G.S. 882shall pay the required

requirements in that state or jurisdiction. renewal fee, including the late renewal charge if applicable, and
(c) Proof of age shall behown by certified copy of a birth shall provide proof of compliance with Rule .0701(a)(1) of this
certificate. If the applicant cannot obtain a certified copy of the&Chapter.
birth certificate, the applicant shall attach an explanation as @) An electrologst whose license has been expired for more than
why no birth certificate is obtainable and shall submit other prod®0 days but less than five years may apply for reinstatement by
of age. Other mof of age includes passports, current life submitting an Electrolysis Reinstatement application (available
insurance policies held for at least one year showing date of birtopline at www.ncbee.com), paying the reinstatement fee, and
entries in family bibles, medical or school records showing datproviding proof of ompetence pursuant to Rule .0701(a)(3) of
of birth, and marriage licenses showing age. this Chapter.
(d) Applicants from states thdb not license electrologists or (c) An electrologist who has been on the inactive list for less than
applicants from states that require less than 600 hours of certifidide years and desires to be returned to active status shall submit
education shall submit proof of practice as required by G.S: 884n Electrolysis Reactivation application (available online at
10(al) supported by tax records or a copy of a privilege licenseww.ncbhee.com), pay the reactivation fee, and provide proof of
that will document prewaus practice of electrolysis prior to date competence pursuant to Rule .0701(a)(2) of this Chapter.
of application. (d) Proof of compliance with Rule .0701 of this Chapter shall be
(e) All new electrologist applicants shall take and pass both providedby a copy of a certificate of course completion issued by
written and a practical examination except for applicants meetintipe course provider that identifies the course and includes the date,
the requirements of G.S. 88KL(2). location, and number of hours taken by the applicahe Board
() In addition to maintainig an active electrologist license from may request confirmation of the number of hours from the course
the Board, a laser hair practitioner shall submit: provider if there are questions regarding the authentafitthe

(1) proof of completion of a 3@our laser, light documentation and shall not give credit for hours that the entity
source, or pulsed light treatment certification does not confirm as hours actually taken by the applicant.
course approved by the Board that encompassdgg) Electrolysis Instructor Certification:

the laser or light dage being used by the laser D) Renewal of Electrolysis Instructor
hair practitioner; and Certification: Unless the applicant's ingtor
(2) a Supervisory Agreement between the laser hair certification expired more than 90 days prior to

practitioner and a supervising physician
licensed with the North Carolina Medical Board applicant for instructor certification renewal
(NCMB) as defined under G.S. Article 1 pursuant to G.S. 88A8 may apply for renewal
Chapter 90. The Agreemerghall be in by:
accordance with Rule .0501 of this Chapter. (A)
(g) A copy of the Supervisory Agreement shall be filed with the
Board and a copy shall be available in the office of the supervising

the filing of an application for renewal, each

submitting an Electrolysis Instructor
Renewal apptiation (available online
at www.nchee.com);

physician and the laser hair practitioner for inspection by the B) paying the renewal fee; and
Board or its agent. © providing proof of current electrolysis
(h) The Board shall reject an incomplete or partial application. licensure.

(2) Reactivation of  Electrolysis  Instructor

History Note:  Authority G.S. 8845; 88A9; 88A10; 88A11; Certification: An instructor whose certification

88A-11.1; 88A19; 88A19.1;88A-21;

Temporary Adoption Eff. December 1, 1991 for a period of 62

days to expir@n February 1, 1992;

Eff. February 1, 1992;

Temporary Amendment Eff. October 13, 1993 for a period of 180
days or until the permanent rule becomes effective, whichever is
sooner;

Amended Eff. October 1, 2015; September 1, 2010; February 1,
1994,

®)

has been expired for more th@d days but less

than 3 years may apply for reactivation of the

expired certification by:

(A) submitting an Electrolysis Instructor
Reactivation application (available
online at www.ncbee.com);

(B) paying the reactivation fee; and

© providing proof of cepetence as
described in Rule .0701(b)(1) of this
Chapter.

Reinstatement of Electrolysis Instructor
Certification: An instructor whose certification
has been expired for three years or more may
apply for reinstatement of the certification by:
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(A) taking and passing the instructor's (2) Reactivation of Laser Hair Removal Instructor
examination; Certification: An instructor whose certification
(B) submitting an Electrolysis Instructor has been expired for less than 3 years but more
Reinstatement application (available than 90 days may apply for reactivation of the
online at www.ncbee.com); expired certification by:
© paying the reinstatement fee; and (A) submitting a Laser Instructor
(D) providing proof of competence Reactivation application (available
pursuant to Rule .0701(b)(2) ofiis online at www.ncbee.com);
Chapter. (B) paying the reactivation fee; and
© providing proof of competence as
History Note:  Authority G.S. 88/46; 88A12; 88A13; 88A described in Rule .0701(b)(1) of this
18; Chapter.
Eff. March 1, 1995; 3) Reinstatement of Laser Hair Removal
Amended Eff. October 1, 2015. Instructor Certification: An instructor whose
certification has been expired for three years or
21 NCAC 19 .0204 APPLICATION FOR RENE WAL, more may apply for reinstatement of the
REINSTATEMENT, OR RE ACTIVATION OF LASER certification by:
HAIR PRACTITIONER LI CENSE (A) submitting a Laser Instructor
(a) Unless an appkmt laser hair practitioner's license expired Reinstatement application (available
more than 90 days prior to the filing of an application for renewal, online atwww.ncbee.com);
each applicant for license renewal pursuant to G.S-BBAhall (B) paying the reinstatement fee; and
file a Laser Annual Renewal application (available online at © providing proof of competence
www.nhcbee.com)pay the required renewal fee, including the late pursuant to Rule .0701(b)(2)f this
renewal charge if applicable, and shall provide proof of Chapter

compliance with Rule .0701(a)(1) of this Chapter.

(b) A laser hair practitioner who has been on the inactive list fofistory Note:  Authority G.S. 8845; 88A12; 88A13; 88A
less than five years who dessrto be returned to active status, 14; 88A18;

shall apply for reactivation by submitting a Laser ReactivatiorEff. September 1, 2010;

application (available online at www.nchbee.com), paying theAmended Eff. October 1, 2015

reactivation fee, and providing proof of competence pursuant to

Rule .0701(a)(2) of this Chapter 21 NCAC 19 .0407 CLEANING, STERILIZAT ION,
(c) A laser hair practitioner whose license has been expired f&¢ND SAFETY PRECAUTIO NS FOR INSTRUMENTS
more than 90 days but less than five years shall apply fokND OTHER TREATMENT -RELATED ITEMS
reinstatement by submitting a Laser Reinstatement applicatiqa) Each office of each electrologist and laser hair practitioner
(available online at www.ncbee.com), paying the reinstatemershall be inspected by the Board or its agent:

fee, and providing proof of competence pursuant to Rule 1) prior to initial licensure;

.0701(a)(3) of this Chapter . (2) each time an office is relocated,;

(d) Proof of compliance with Rule .0701 of this Chapter shall be 3) annually after a license is issued; and

provided by a certificate of course completion issued by the entity (4) at any time the Board deems necessary to
that offered the program or course, tlisntifies the course and ensure safety of the public, including in
includes the date, location, and number of hours taken by the response to a complaint or inquiry.

applicant. The Board may request confirmation of the number ¢b) Electrologists shall observe the @lling safety precautions
hours from the course provider if there are questions regarding tfigr the cleaning and sterilization of instruments:

authenticity of the documentation dashall not give credit for 1) Coordinate sterilized instruments and supplies
hours that the entity does not confirm as hours actually taken by needed for each treatment in a manner whereby
the applicant. adherence to aseptic technigue is maintained;
(e) Laser Hair Removal Instructor Certification: (2) Wear gloves when handling soiletstruments;
(1) Renewal of Laser Hair Removal Instructor and
Certification: Unless the applicant's instructor 3) Avoid puncture injury from instruments.
cettification expired more than 90 days prior to (¢) As used in this Rule, instruments and other items include:
the filing of an application for renewal, each Q) Needles that are:
applicant may apply for renewal by: (A) single-use, presterilized, and
(A) submitting a Laser Instructor Renewal disposable;
application (available online at (B) stored in a manner that will maintain
www.ncbee.com); sterile condition®f contents;
(B) paying the renewal fee; and © not recapped, bent, or otherwise
© providing proof of current laser hair manipulated by hand prior to disposal,
removal licensure. (D) placed in a punctureesistant sharps

container after use, when opened or
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()

found damaged, when contaminated Q)
before use, or when not used before
pre-printed expirabn date; and

(E) disposed of in accordance with State
and local regulations when the sharps
container is no more than three
quarters full;

Forceps, phoresis rollers, and epilator tips that

are:

(A) disinfected before initial use and after
use on thelient;

(B) disinfected after a 2Hhour period
when packaging is opened and
instruments are unused or when
packaging is contaminated before use,
for example, dropped or placed on a
surface not protected by barriers;

© accumulated after use and before
cleaning and sterilization in a covered
holding container by submersion in a
solution of a proteidissolving
enzyme detergent and  water,
following manufacturer's instruction
for dilution, then rinsed and drained;
and (2)

(D) cleaned and sterilized in accordance
with the standards in Paragrapi§ (
and @) of this Rule.

(d) Electrologists shall observe the following standards for )

cleaning:

1)

(2)

©)
4)

(5)

(6)

(7)

(8)

Place items and other instruments in the basket

of a covered ultrasonic cleaning unit containing 4)
a fresh solution of a ptein-dissolving enzyme

detergent and water;

Follow manufacturer's instructions for dilution

and ultrasonic running times;

Remove basket from ultrasonic unit rinse under

running water and drain;

Drain and air dry items on a clean, disposable,
absorbent, noshedding cloth in an area

protected from exposure to contaminants with a

hotair dryer or by placement into a drying

cabinet;

Package forceps, rollers, and hetble tips

individually in woven or nofwoven wraps,

paper or film pouchespr rigid container (5)
systems for the sterilization process;

Place packaged instruments and items in an
autoclave or drheat sterilizer with a chemical (6)
indicator;

If dry-heat sterilizers are used, subject the-heat

sensitive tips to an intermedidievel

disinfectant, after which the tips are rinsed and

dried; and (7
Store instruments and items in a clean and dry

covered container, drawer or closed cabinet

after the cleaning process.

The required minimum time and temperature

relationship for sterilization methods shall be:

(A) for the dry heat method, the minimum
time-temperature relationship
required to be attained is 340° F (170°
C) for one hour or 320° F (160° C) for
two hours; and

(B) for the autoclave (steam under
pressure) method, the minimum time
temperaturepressure relationship

required to be attained is 15 to 20
minutes at 121°C (250°F) and 15 psi
(pounds per square inch) for
unpackaged instruments and itemd an
30 minutes at 121° C (250° F) and 15
psi (pounds per square inch) for
packaged instruments and items.

© temperature and exposure
requirements irParts(A) and (B of
this Subparagraptelate to the time of
exposure after attainment of the
required temperature and do not
include a penetration of heap lag
time, drying time, or coetiown time;

Sterilizers shall have visible physical indicator

gauges, for example, thermometers,etigy on

the devices that shall be monitored during the

sterilization cycle

The interior of the sterilization devices shall be

cleaned according to the manufacturer's

instructions;

Packaging for sterilization shall:

(A) accommodate the size, shapand
number of instruments to be sterilized,;

(B) be able to withstand the physical
conditions of the selected sterilization
process;

© allow enough space between items in
each package for the sterilization of all
surfaces to occur; and

(D) chemical idicators shall be visible on
the outside of each package sterilized
that indicates the instruments and
items have been exposed to a
sterilization process.

Manufacturer's recommendations shall be

followed for aseptic removal of contents in the

sterilized packages;

Biological monitors shall be used no less than

once a month for each sterilization device

according to manufacturer's instruction in order

to ensure that proper mechanical function of the

sterilizer is maintained; and

Recorded laboraty reports from the biological

monitors shall be filed in a permanent sterility

assurance file.

(f) Safety precautions shall be observed for other treatment

(e) Electrologists shall observe the following standards forelated items as follows:

steriization:
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1)

()

®3)

Indifferent electrodes, epilator cords, and eye Q) A copy of the student contract required by Rule
shields shall be ebned, dried, and subjected to .0605 of this Section; and

intermediatdevel disinfection before initial (2) A copy of the form for student authorization to
use and after each treatment and replaced when receive electrolysis treatment required by Rule
showing signs of wear and tear; .0605 of this Section.

Ultrasonic cleaning units and all other (b) Applicants for reawal of a school certification shall pay the
containers and their removable parts shall beequired renewal fee and update the information that was
used dumg soaking and cleaning procedures,submitted in accordance with Paragraphofahis Rulewhen the
cleaned, dried daily, and used and maintainedchool initially applied. This update shall include any information
according to manufacturer's instructions; and required by virtue oAmendments to this Rule in effect as of the
Environmental surfaces directly related to date of renewal.

treatment shall be cleaned and subjected te low(c) Pursuant to G.S. 8820, school certifications that are not
level disinfection daily and whewer visibly renewed within 90 days after the expiration date will be

contaminated. automatically forfeited. Reactivation or reinstatement of an

expired schol certificate are not allowed under the governing

History Note:  Authority G.S. 88/6(9); 88A16; statute.Upon forfeiture, a school may reapply for certification by
Eff. December 1, 2010; submitting an Electrolysis School Application or Laser School
Amended Eff. September 1, 2015. Application and paying the required application fee. Applications

are aailable at www.ncbee.com.

21 NCAC 19.0409 CLIENT EVALUATION
As an evaluation for each client, the electrologistl laser hair History Note:  Authority G.S. 8845; 88A19; 88A19.1; 88A

practionershall: 20;

(1) Prepare a Health History Assessment File thatEff. November 1, 1993;
contains: Amended Eff. September 1, 2015
€) the date, name, address, contact

information, date of birth, and names 21 NCAC 19 .0608 SCHOOL EQUIPMENT

of family physician, gynecological (a) Every electrolysis school certified by the Board shall provide

physician, and dermatologist; and maintain the following equipment in accordance with
(b) the areas of face and body to be manufacturers' instructions:

treated; D) one high frequency or thermolysis (short wave)
(© the hirsute family history; machine;
(d) any current and previous methods of 2) one galvanic/thermolysis (blend) machine;

hair removal, 3) stainless steel, insulated, and disposable
(e) any current and previous medications; epilation probes (oreedles) of sizes 002, 003,
® any current and previous physical 004, and 005;

examination dates and results; 4) at least one circuline type lamp, halogen lamp,
(9) any skin irregularities; and or other type of magnifying lamp per treatment
(h) the date and signaturé dient. table;

(2) Update and evaluate the clisrhealth status to (5) two treatment tables and chairs for clients and
determine if the client should be referred to a adjustable chairs or stools for students;
physician. (6) a cabinetdr towels and utilities for each table;

3 Examine the client's skin for signs of infection 7 a covered trash container for each table;
or rashes prior to each treatment and delay (8) covered containers for all lotions, soaps, cotton
treatment if actual or potential sig or balls, tissues, and other supplies and sterilizing
symptoms of infection are present. solutions;

4) Refer the client to a physician when evaluation 9) six dozen epilation forceps (or tweezers);
of health history or skin examination indicates. (10) ore plastic puncture resistant container (for

(5) Instruct the client on podteatment care to used sharps) for each table;
promote healing of the treated skin site. (1)) one autoclave sterilizer, dry heat sterilizer, and

ultrasonic cleaner; and
History Note:  Authoity G.S. 88A2; 88A6; (12) audiovisual teaching materials and equipment.
Eff. December 1, 2010; (b) Only Federal Food and Drug Administration (FCepproved
Amended Eff. September 1, 2015. types of epilators and laser equipment shall be used by each
school in training students.
21 NCAC 19 .0602 APPLICATION FOR AND (c) All epilators, laser equipment, autoclaves and dry heat
RENEWAL OF SCHOOL CE RTIFICATION sterilizers shall be monitored monthly by the school to ascertain

(a) Each person applying for a school certification shall submit teffectiveness. Any changé&®m the list of equipment provided
the Board the information required 8yS. 88A19 and 88A19.1, to the Board pursuant to G.S. 88A(a)(3) and 88A19.1(a)(3)

and:

shall be reported to the Board.
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(b) The entity offering the program or course shall provide the
History Note:  Authority G.S. 8845; 88A19; 88A19.1; Board with the information listed in Paragraph (c) of this Rule and

88A:-20; shall certify to the Board the names of all electrologists licensed
Eff. November 1, 1993; by the Board whattended the program or course and their actual
Amended Eff. September 1, 2015; Decenb&010. hours of attendance.

(c) The Board shall not approve a program or course without the
21 NCAC 19 .0622 CERTIFICATION OF SCH OOLS following information:

IN OTHER STATES OR JURISDICTIONS Q) Title, location, and date of the course;
(a) The Board shall certify a school in another state or jurisdiction (2) Sponsoring entity;
for purposes of G.S. 88A0 provided that: 3) Course objective and conten
(1) The school applies for certification, submits the (4) Hours of study; and
information required by G.S. 88A9(a)(1) (5) Name, education, and background of each
through (7) or 88A19.1(a)(1) through (7), and instructor.

meets the requirements of, and remains in(d) An electrologist or laser hair practitioner seeking credit for a
compliance with, all other applicable program or course offered by an entity not listed in Paragraph (a)
provisions of this Section; of this Rule may request that the &d approve the course by
(2) If the school is in a state or jurisdiction that submitting in writing, at least two months in advance of the course
approves electrolysis schools, the school isregistration date, the information listed in Paragraph (c) of this
approved by the proper agerfoy that state or  Rule on an application form provided by the Board. Application

jurisdiction; for Approval of Continuing Edwation may be obtained online at
3) The electrology school has a curriculum of 600www.ncbee.com.

hours; and (e) The Board shall approve a program or course if requested
(4) The laser hair removal school has @&tadight  pursuant to Paragraph (d) of this Rule on a finding that it offers

source, or pulsetight curriculum of 30 hours. an educational experience designed to enhance the practice of
(b) The Board shall revoke the certification of a school in anotheglectrology or lasr hair reduction as required by G.S. 883 In
state or jurisdiction upon documentation that the school in determining whether or not to make this finding, the Board shall
jurisdiction that licenses electrologists has lost its approvakin  consider the program or course in light of the criteria set forth in
state. The Continuing Education Unit Criteria and Guidelines, current
(c) The school shall agree to teach North Carolina's sanitatiedition, as adopted by the International Association for
standards to any student who states to the school an intention@dntinuing Education and Training (IACET) in conjunction with

taking North Carolina's licensing examination. the American Standards National Institute (ANSI) and
(d) Applications for electrolysis and laser schools may beéncorporated herein by reference including subsequent
accessad online at www.ncbee.com. amendments or editions. The presenéealb criteria or the

absence of individual criteria shall not be conclusive, and the
History Note:  Authority G.S. 8845; 88A19; 88A19.1; 88A Board shall have discretion in the approval of programs, courses,

21(b); or providers on a cadwey-case basis. Copies of The Continuing
Eff. February 1, 1994; Education Unit Criteria and Guidelinesyrrent edition, may be
Temporary Amendment Eff. September 1, 2001; obtained at a cost dfventy-nine dollars and ninetfive cents
Amended EffSeptember 1, 201®Recember 1, 2010; December ($29.95 at http://www.IACET.org
4, 2002. (f) The Board shall notify the electrologist by mail of the Board's
findings and decision. A amge in subject matter, length, or
21 NCAC 19 .0702 BOARD APPROVAL OF instructor of a course requires reapproval by the Board. The entity
COURSES offering the program or course shall either provide to the
(&) The Board shall approve a program or course if it is: electrologist or directly to the Board certification of the
(1) In any subject required by 21 NCAC 19 .0601; electrologist's actual hours oftendance after the program or
and course is complete.

(2) Offered by one of the following entities:
(A) a college or university authorized to History Note:  Authority G.S. 88/; 88A12; 88A13;

grant degrees in this State; 88A18;
(B) a natonal professional electrolysis or Eff. March 1, 1995;

laser association; Amended Eff. September 1, 2015; December 1, 2010.
© a school or Continuing Education

(CE) provider certified by the Board,; Kok KK ok ok ok ok ok kR ok ok ok ok ok ok kK
(D) American Society of Laser Medicine

(ASLM); CHAPTER 6617 VETERINARY MEDICAL BOARD
(E) American Academy of Dermatology

(AAD); or
(3] an entity providing a progranof

Certified Medical Education (CME).
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21 NCAC 66 .0209 LIMITED LIABILITY its issuance by the Bodiand shall become invalid on that date
COMPANIES unless renewed. Upon written application signed by its manager
(a) Veterinary medical services may be provided through an a renewal form prescribed by the Board accompanied by the
limited liability company that complies with this Rule, Article 11, prescribed fee as set by Rule .0108 of this Chapter, the Board shall
G.S. 90, the rules of the Board, and statutes governing limitegtnew the Certificateof Registration providing that the
liability companies, including G.S. 57B01. professional limited liability company has complied with Article

(b) The name of a limited liability company organized to practicel 1, G.S. 90, the rules of the Board and applicable General Statutes
veterinary medicine shall not include any adjectives or otheof North Carolina. The renewal form shall require the applicant
words not in accordance with Article 11, G.S. 90 and the rules @b set forth:

the Board. 1) the legal name, address and telephone number
(c) The corprate name of a professional limited liability of the company;

company registered under these Rules shall contain the wording (2) the legal names of all members;

"professional limited liability company,” "professional Itd. 3) the legal names of all officers; and

liability co.," "professional limited liability co.," or "professional (4) the veterinary practice facilities operated by the
Itd. liability company,” or an abbreviation of one of the foregoing: company.

"P.L.L.C." or "PLLC." (h) If the Board determines that the reports filed ireBeaph (e)

(d) Domestic professional limited liability companies shall beor (g) of this Rule, are unclear or incomplete the Board may
formed and all limited liability companies shall be operated irrequest in writing such supplemental reports as it deems
accordance with the requirements set out in G/8.5 appropriate from any professional limited liability companies
(e) Before filing the articles of organization for a professionakegistered with the Board pursuant to G.S. 57D, Article 11, G.S.
limited liability company organized to practice veterinary90, and these Rules. The professional limited liability company
medicine with the Secretary of State, the organizing membeshall file such reports with the Board's office within 30 days from

shall submit the following to the Board: the date it receives the request.
Q) A registration fee s set by Rule .0108 of this (i) Professional limited liability companies registered with the
Chapter; and Board pursuant to G.$7D shall file a certified copy of all
(2) A certificate certified by all organizing amendments to the articles of organization within 30 days after
members: the effective date of each amendment. They shall also file a copy
(A) setting forth the names and addressesf any amendment to the bylaws, certified to be a true copy by the

of each person who will be employed manager(s) of therpfessional limited liability company within
by the professional limited liability 30 days after adoption of the amendment.
company to practice veterinary (j) The Board shall issue a certificate authorizing transfer of

medicine; membership when membership is transferred in the professional
(B) stating that all such persons are dulylimited liability company. This certificat of transfer shall be

licensed to practice veterinary permanently retained by the company. The membership books of

medicine in North Carolina; and the company shall be kept at the principal office of the company
© representing that the company will be and shall be subject to inspection by authorized agents of the

conducted in compliance with the Board. Transfer of membership shall oné/tb a person licensed
North Carolina Limited Liability to practice veterinary medicine in this State.
Company Act (G.S. 57D), this (k) All documents required by these Rules to be submitted to the
Chapter, Aricle 11, G.S. 90 and the Board by the professional limited liability company shall be
rules of the Board. executed by the manager(s) of the professional limitedlitiab

(f) A certification that each of the organizing members is licensedompany, and duly acknowledged before a notary public or some

to practice veterinary medicine in North Carolina shall be returnedther officer qualified to administer oaths.

by the Board to the organizer of the professional limited liability

compaly for filing with the Secretary of State. History Note:  Authority G.S. 57E2-01; 90-181.1; 90186;

(@) A Certificate of Registration for a professional limited 90-187.11;

liability company shall be renewed annually. The Certificate oEff. May 1, 1996;

Registration shall expire on the last day of December followinghAmended Eff. September 1, 2015.
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This Section contains information for the meeting of the Rules Review Comn@ssidoer 15 2015at 1711 New Hope
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Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.
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Amber Cronk May (919)431-3074
Amanda Reeder (919)431-3079
Jason Thomas (919)431-3081

RULES REVIEW COMMISSION MEETING DATES
October 15, 2015 November 19, 2015
December 17, 2015 January 21, 2016

AGENDA
RULES REVIEW COMMISSION
THURSDAY, OCTOBER 15, 2015 10:00 A.M.
1711 New Hope Church Rd., Raleigh, NC 27609

Ethics reminder by the chair as set out in G.S. 138A-15(¢e)
Approval of the minutes from the last meeting

Follow-up matters

A. Environmental Management Commission i 15A NCAC 02B .0295 (Reeder)

B. Property Tax Commission i 17 NCAC 11 .0216, .0217 (Hammond)

C. Board of Massage and Bodywork Therapy i 21 NCAC 30 .0702, .1001, .1002, .1003, .1004, .1005, .1006,
.1007, .1008, .1009, .1010, .1011, .1012, .1013, .1014, .1015 (May)

D. Building Code Council i 2011 NC Electrical Code 7 300.9 (Hammond)

Review of Log of Filings (Permanent Rules) for rules filed between August 21, 2015 and September 21, 2015
i NC Rural Electrification Authority (Reeder)

i Department of Health and Human Services (May)

i Criminal Justice Education and Training Standards Commission (Thomas)
i Department of Labor (Reeder)

i Environmental Management Commission (May)

1 Board of Pharmacy (May)

i Board of Podiatry Examiners (Hammond)

Existing Rules Review

i Review of Reports

06 NCAC 017 Council of State (Reeder)

06 NCAC 021 Council of State (Reeder)

06 NCAC 0371 Council of State (Reeder)

06 NCAC 04 i Council of State (Reeder)

10A NCAC 407 Commission for Public Health (Hammond)

10A NCAC 471 Commission for Public Health (Hammond)

11 NCAC 117 Department of Insurance (Hammond)

Nogkrwdr

30:07

NORTH CAROLINA REGISTER OCTOBER 1, 2015

772



RULES REVIEW COMMISSION

8. 11 NCAC 197 Department of Insurance (Hammond)

9. 18 NCAC 017 Department of the Secretary of State (Hammond)
10. 18 NCAC 04 i Department of the Secretary of State (Hammond)
11. 18 NCAC 137 Department of the Secretary of State (Hammond)
12. 25 NCAC 01D i State Human Resources Commission (May)

VI. Commission Business
1 Legislative Update
1 Next meeting: Thursday, November 19, 2015

Commission Review
Log of Permanent Rule Filings
August 21, 2015 through September 21, 2015

NC RURAL ELECTRIFICATION AUTHORITY

The rules in Chapter 8 concern rural electrification authority including general provisions (.0100); electric Membership
Corporations (.0200); telephone membership corporations (.0300); petitions: hearings: temporary rules: declaratory
rulings: contested cases.

Loan Applications and Cateqories 04 NCAC 08 .0304
Amend/*

HEALTH AND HUMAN SERVICES, DEPARTMENT OF

The rules in Chapter 14 are from the Director of the Division of Health Service Regulation.

The rules in Subchapter 14D concern overnight respite in certified day care programs including scope and definitions
(.0100); physical plant rules (.0200); program management (.0300); enrollment to overnight respite services (.0400);
staffing (.0500); medication administration (.0600); nutrition and food service (.0700); and program activities (.0800).

Scope and Definitions 10A NCAC 14D .0101
Repeal/*

CRIMINAL JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION

The rules in Chapter 9 are from the Criminal Justice Education and Training Standards Commission.

This Commission has primary responsibility for setting statewide education, training, employment, and retention
standards for criminal justice personnel (not including sheriffs). The rules in Subchapter 9B cover minimum standards
for: employment (.0100); schools and training programs (.0200); criminal justice instructors (.0300); completion of
training (.0400); school directors (.0500); and certification of post-secondary criminal justice education programs
(.0600).

Documentation of Educational Requirements 12 NCAC 09B .0106
Amend/*
Minimum Standards for Law Enforcement Officers 12 NCAC 09B .0111
Amend/*
Minimum Standards for Local Confinement Personnel 12 NCAC 09B .0114
Amend/*
Minimum Standards for Juvenile Justice Officers 12 NCAC 09B .0117
Amend/*
Admission of Trainees 12 NCAC 09B .0203
Amend/*
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RULES REVIEW COMMISSION

General Instructor Certification 12 NCAC 09B .0302
Amend/*
Certification of School Directors 12 NCAC 09B .0501
Amend/*

The rules in Subchapter 9F cover concealed handgun training.

Instructor Qualifications 12 NCAC O09F .0104
Amend/*

The rules in Subchapter 9G are the standards for correction including scope, applicability and definitions (.0100);
minimum standards for certification of correctional officers, probation/parole officers, and probation/parole officers-
intermediate (.0200); certification of correctional officers, probation/parole officers, probation/parole officers
intermediate and instructors (.0300); minimum standards for training of correctional officers, probation/parole officers,
and probation/parole officers-intermediate (.0400); enforcement of rules (.0500); professional certification program
(.0600); and forms (.0700).

Education 12 NCAC 09G .0204
Amend/*
General Instructor Certification 12 NCAC 09G .0308
Amend/*

LABOR, DEPARTMENT OF

The rules in Subchapter 7G concern incorporated standards for handling of antineoplastic agents.

Handling of Antineoplastic Agents 13 NCAC 07G .0101
Adopt/*

ENVIRONMENTAL MANAGEMENT COMMISSION

The rules in Subchapter 2B pertain to surface water standards and monitoring including procedures for assignment
of water quality standards (.0100); the standards used to classify the waters of the state (.0200); stream classifications
(.0300); effluent limitations (.0400); monitoring and reporting requirements (.0500); and water quality management
plans (.0600).

Water Quality Management Plans 15A NCAC 02B .0227
Amend/*
Cape Fear River Basin 15A NCAC 02B .0311
Amend/*

PHARMACY, BOARD OF

The rules in Chapter 46 cover organization of the board (.1200); general definitions (.1300); hospitals and other health
facilities (.1400); admission requirements and examinations (.1500); licenses and permits (.1600); drugs dispensed
by nurse and physician assistants (.1700); prescriptions (.1800); forms (.1900); administrative provisions (.2000);
elections (.2100); continuing education (.2200); prescription information and records (.2300); dispensing in health
departments (.2400); miscellaneous provisions (.2500); devices (.2600); nuclear pharmacy (.2700); compounding
(.2800); product selection (.2900); disposal of unwanted drugs (.3000); clinical pharmacist practitioner (.3100);
impaired pharmacist peer review program (.3200); and registry of pharmacist technicians (.3300).

Storage of Devices and Medical Equipment 21 NCAC 46 .2612
Amend/*
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RULES REVIEW COMMISSION

PODIATRY EXAMINERS, BOARD OF

The rules in Chapter 52 concern Board of Podiatry Examiners including organization of the Board (.0100); examination
and licensing (.0200); professional corporations (.0300); revocation or suspension of license (.0400); certification of
podiatric assistants (.0500); general provisions (.0600); petitions for rules (.0700); notice of rulemaking hearings
(.0800); rulemaking hearings (.0900); declaratory rulings (.1000); administrative hearing procedures (.1100);
administrative hearings decisions related rights and procedures (.1200); nominations for podiatrist members of the
board of podiatry examiners; the board of podiatry examiners constituting a board of podiatry elections; and
procedures for holding an election (.1300); and scope of practice (.1400).

License Re-Instatement 21 NCAC 52 .0215
Adopt/*
Forms and Applications 21 NCAC 52 .0611
Amend/*
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CONTESTED CASE DECISIONS

This Section contains the ftdixt of some of the more significant Administrative Law Judge decisions along with an inde
recent contested cases decisions which are filed under North Carolina's Administrative Procedure Act. Copies of tlse
listed in the index and not plished are available upon request for a minimal charge by contacting the Office of Adminis
Hearings, (919) 43:B000. Also, the Contested Case Decisions are available on the Internet at http://www.ncoah.com/h

OFFICE OF ADMINISTRATIVE HEAR INGS

Chief Administrative Law Judge
JULIAN MANN, Il

Senior Administrative Law Judge
FRED G. MORRISON JR.

ADMINISTRATIVE LAW JUDGES

Melissa Owens Lassiter A. B. Elkins Il
Don Overby Selina Brooks
J. Randall May Phil Berger, Jr.

J. Randolph Ward

PUBLI SH
CASE DECI SI O
AGENCY NUMBER DALE REGI STE
CI TATI O
ALCOHOLI C BEVERAGE CONTROL COMMI SSI ON
Chief's Inc. v. Alcoholic Beverage Con 13 ABC :02/1¢
American Legi on, T2/2M Llvi.ntAd Tt oh o3 utct BevRi14 ABC (12/ 2¢
Al coholic Beverage Control Commission 14 ABC (01/ 114
Al coholic Beverage Control Commi sainadn N14 ABC (01/ 14
Pizzeria
Al coholic Beverage Control Commi ssi on 14 ABC (01/ 14
Pizzeria
The Geube Group, Mi chael K Grant Sr v. 14 ABC (02/ 1€
Al coholic Beverage Control Commi ssi on 14 ABC (02/ 04
Al coholic Beverage Control Commi ssion 14 ABC (03/07
Jacks
Al coholic Beverage Control Commission 14 ABC (02/0¢
Al coholic Beverage Control Commission 14 ABC (02/ 014
BOARD OF ARCHITECTURE
BoarAr ofi tecture v. Anthony Hunt 14 BOA (03/0:30:01 NC
BOARD OF BARBER EXAMI NERS
Art hur Donald Darby Jr -St afBfoard of Bar 14 BBE (12/ 0E
BOARD OF FUNERAL SERVI CES
Board of Funeral Services v. Mitchell' 14 BMS (02/ 2:c
Board of Funeral Services v. Mitchell' 14 BMS (02/ 2:¢
Board of Funecalkl| §ésviFoeseral Miotme, Viv 14 BMS (02/ 2:¢

BOARD FOR THE LI CENSI NG OF GEOLOGI STS
Robert Payne, P. G. V. NC Board for the 14 BOG (06/1130: 0778

DEPARTMENT OF COMMERCE
Hog Sl at, Il nc v. Department of Commerc 13 COM :12/0

tm

DEPARTMENT OF PUBLI C SAFETY
Ki mberly H. Oliver v. Victims Compensa 13 CPS :04/1730: 03 NC

Jose Guadalupe Munoz Nu@Gemmivss Vonti ms 14 CPS (02/ 1€
Jack Norris v. Victims Compensation Co 14 CPS (03/3C30:01 NC
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Yessi ka Murga Martinez v. Crime Victim11l4 CPS (05/ 2¢
Joanne Sanon v. Department of Public S 14 ORF9®99 01/ 1¢
Bonnie Hall v. Crime Victims Compensat 14 CPS (01/ 2:¢
DEPARTMENT OF HEALTH AND HUMAN SERVI CE:
Strategic Interventions I ncMC®@. Wester 13 DHR (06/ 21
Kenneth TwerrBHHS 6 FoDidvi si on of Facility 13 DHR :05/0430: 03 NC
Joyce Carol Hunter v. DHHS, Division o013 DHR :01/0¢
Rex Hospital v. DHHS, Division of Medi 13 DHR :05/2¢30:03 NC
Paul M Stella v. DHHS, Division of Pub 13 DHR 02/ 0€
UNC Hospitals at Chapel Hill v. DHHS, 13 DHR :05/2¢30:03 NC
UNC Hospitals at Chapel Hi ll v. DHHS, 13 DHR6505/2€30: 03 NC
A+ Residenti al Car e, Dani el Saft V. NC 13 DHR :05/ 2z
Stepping Stone Counseling v. NCDHHS, D13 DHR :05/ 12
Carolina Lwoppnumti tyervi ces, Inc. v. Allil4 DHR (104/0230:04 NC
Sunrise Clinical Associates PLLC. v. A 14 DHR 104/0230:01 NC
Fidelity CommunitWl$uimmaret Bérhawp olrmd. F14 DHR (04/0230: 01 NC
Genesis Project 1, Il nc v. DHHS, Divisi 14 DHR (06/1730: 077 %NL
Heal t hcar e
Regina Joyner DevRil wipmeon a&fmdClialrdy Ed14 DHR (12/1
Cumberl and County Hospital System, Il ncl14 DHR (01/ 21
Heal t hcare LLC v. NCDHHS, Di visi on
Need Section
Bi-dedi cal Applications of NC, I nc d/ b/ 14 DHR (03/2€30:02 NC
Heal th Service Regulation, Certi fi
d/ b/ a Nash County Dialysis
Bernita NMebHH®r ®Division of Heal th Ser 14 DHR (03/1C30:02 NC
Registry
First I mage Grace Court/ RHCC and Shirl 14 DHR 102/ 12
Regul ati on
Carrie's Lo¥ehgcHandMs Gee v. NCDHHS, Di 14 DHR (02/ 1%
Certification
Erica Chante Johnson V. NCDHHS, Divis14 DHR (03/1C30:02 NC
Personnel Registry
Brenda NBUDHKHSv,. Di vi sion of Heal th Servil4 DHR (01/ 02
Humbl e Beginnings Child Care | nc v. Di 14 DHR (05/ 2z
Peace Of Mind Adul t Group Home Ki mberr14 DHR (05/ 22
Service Regul ation, Ment al Heal th
Peace of Mi nd Adul t Group Home Kimber 14 DHMR3205/ 2z
Service Regul ation, Ment al Heal t h
Dennis Reid v. NCDHHS 14 DHR (04/ 17
Hanna Lawrence V. DHHS 14 DHR (01/0¢
Sharda R Wil kes v. NCDHHS, Division of 14 DHR (01/ 21
Sandy's Playschoo-MoLLEYy Miicbe&HRen Bai ICEH14 DHR 102/ 1€
Alicia Staton v. Department of Health 14 DHR (02/ 02z
Tiffany Leary v. NCDHHS, Division of H 14 DHR (01/O0E€
Patr$kéamin v. NCDHHS 14 DHR (06/ 2¢
Tomi ka Jones Moore v. NCDHHS, Division 14 DHR :04/ 0¢€
Jones Country Mart, |l nesar M Ahmad v. 14 DHR :02/ 0¢
Theresa L Greene v. SEBHHS,c eDiReigail arnt i ofn 14 DHR :02/ 1CcC
Jeanette Peele v. Heal th Care Personne 14 DHR 05/ 1€
The Janice Mae Hawkins Foundation Inc 14 DHR :04/ 27
Service Regul ati on,anMe iCtealt i Ha alatth o
The Janice Mae Hawkins Foundation Inc 14 DHR 04/ 27
Service Regul ation, Ment al Heal th
Shawn Wil l i amRodMk D®Rwikildetrrfiocrtd Heal t h De 14 DHR :08/ 21
Heal t h Division
Sophia B Pierce and Associates d/b/a Si114 DHR :04/ 02z
Services, Ment al Heal th Licensur e
The Janice Mae Hawkins Foundation Inc 15 DHR 104/ 27
Service Regul ation, Ment al Heal th
DEPARTMENT OF JUSTI CE
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Thomas Eliza Anderson BoaPdivate Prote 11

Daniel Joseph Steele v. NC Private Pro 13

Ronnie Ear|l Smith Jr. v. NC Cri minal J 14
Ai sha Christina Bur st on V. NC Crimin1l4
Commi ssi on
Susan Maney Vv. NC Criminal Justice Edu 14
DewayneWRoseanNC Criminal Justice Educ 14
Tobias La'"Trell Clagon v. NC Criminal (14
Art hur Randall Gri fBdiunc avt.i dN\C aCrrd nilirnaailni. 14
Rachel Elisabeth Hof f man V. NC Crimii1l4
Commi ssi on
Rayburn Darrell Rowe v. NIO alrnimgiadt alrud 14
Robert Boyce Sherrill Jr . V. NC Crim1l4
Commi ssi on
Mi chell e Wi ggi N€ Bbernfgs' s Education a 14
Darin Clay Whitaker v. NC Criminal Jus 14
Ahmad Mali k Lance v. NC Crimgn&ktaddard 14
Bobby Andrew Boudreau V. NC Private Pr 14
Wa s e e n-HAalgdu lv . NC Sheriff's Education a 14
Doné&lad | Schwab v. NC Sherriff's Educat 14
Kia Rena Graham v. NC Private Protecti 14
Martin Luther Lockl ear v . NOr &rmnimhnga 15
Commi ssi on
Ronald Corbett Jr. v. NC Criminal Just 15
Bi IDleye Greenwood v. NC Private Protecti 15
DEPARTMENT OF TRANSPORTATI ON
Barnhil |l Contracting Co. Il nc v. Depart 12
DI VI SI ON OF EMPLOYMENT SECURITY
Kendra Marie HalStyte. UElvemabieth City 14
DEPARTMENT OF STATE TREASURER
Stephanie T. Treio v. NC Department of 14
Candace Collins v. NC Retirement Agenc 14
LI oyd McRae NE€r Depgrtment of State Tre 14
Trina Parker v. State of NC Department 14

STATE BOARD OF EDUCATI ON
Danny Lorehubl iSco$dcdhwol s of NC, Depart 14

DEPARTMENT OF ENVI RONMENT AND NATURAL |

Al coa Power Generating | nc. V. Divisio1l3

Bannor Michael Macgregor v. Durham Cou 14
Di vi si on

Bri an T Jackson, Rosemary Jackson V. 14

Mcvey and/ or Harry Lewis
Garrett Adam Couick v. Cabarrus County 14

DEPARTMENT OF I NSURANCE
Thel ma Grant POA Marilyn Howard v. Sta 13

BOARD OF LI FEQGEE®SI ONAL COUNSELORS
Beth Ford v. NC LPC Board
Beth Ford v. NC Board of Licensed Prof

MI SCELLANEOUS
Thomas Charles Fogarty v. Town of Magg 13

OFFI1 CE OF STATE HUMAN RESOURCES (f ol
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Linda Huggins v. Department of Adminis 08
Lauren Wi lson Burch v. NC Al cohol Law 12
Deni Crawley v. NCDPS Foothills Correc 13
Sue Michaud v. Ki eran Shanahan; Mi kael 13
Sue Michaud v. Ki e6aaoas Shabaepant méhnkaef 13
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Deni Crawley v. NCDPS Foothills Correc 13
Matthew Lennon v. NC Department of Jus 14
Raymond Gene Gonzales v. NCDHHS, Divis 14
Joseph VenihN&g®epart ment of Public Safe 14
Stephen Dale Brown v. NC State Univers 14
Zoila Brock v. Nanette Outl aw, Directo 14

OFFI CE OF THE SECRETARY OF STATE

Carolyn

Mar i e

Al

kens

V.

Secretary of S 13

OSP

OSP

OSP
OSP
OSP
OSP
OSP

OSP
OSP
OSP
OSP
a9mw 4

SOS

OO OO0
A O WNDN
~——

OFr OO0
AN OO DM
~——

01/

23
1430: 06 NC
2€30: 01 NC
14
14
04
2€30: 01 NC
1€
2730: 04 NC
2:30: 05 NC
2830: 078 NZT
1730: 06 NC
05

30:07

NORTH CAROLINA REGISTER

OCTOBER 1, 2015

779



CONTESTED CASE DECISIONS

.
Pohy hd
STATE OF NORTH CAROLINA IN THE OFFICE OF

R LI IR PR ADMINISTRATIVE HEARINGS
COUNTY OF GUILFORD : 14 BOG 03255

Robert Payne, P.G.,
Petitioner,

v. PROPOSAL FOR DECISION

N.C. Board for the Licensing of
Geologists,

N N e S N N N e

Respondent.

THE ABOVE-ENTITLED MATTER was heard before the undersigned Augustus B.
Elkins II, Administrative Law Judge, in Raleigh, North Carolina. This case was heard pursuant
to N.C.G.S. § 150B-40, designation of an Administrative Law Judge to preside at the hearing of a
contested case under Article 3A, Chapter 150B of the North Carolina General Statutes.

After presentation of testimony and exhibits, the record was left open for the parties’
submission of materials, including but not limited to supporting briefs, further arguments and
proposals after receipt of the official transcript. Mailing time was allowed for submissions
including the day of mailing as well as time allowed for receipt by the Administrative Law Judge.
Petitioner and Respondent filed timely materials on April 29, 2015 and March 23, 2015
respectively with receipt to the Undersigned of the later submission from the Office of
Administrative Hearing’s (OAH) Clerk’s Office being April 30,2015 at which time the record was
closed for further submissions. ‘

APPEARANCES

For Petitioner: Daniel S. Bullard
Attorney for Petitioner
Walker & Bullard, P.A.
P.O. Box 223
Gibsonville, NC 27249

For Respondent:  Nancy Reed Dunn
Assistant Attorney General
N. C. Department of Justice
Environmental Division
Post Office Box 629
Raleigh, NC 27602-0629

-1-
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ISSUES

1. Whether the disciplinary action proposed by the Board, a letter of reprimand, is
supported by the evidence presented to the Board.

2. Whether Petitioner acted in a manner which warranted disciplinary action.

3. ‘Whether the Board properly proposed issuing a letter of reprimand to Petitioner.

APPLICABLE STATUTES and RULES
(including but not limited to the following)

EXHIBITS
(Transcript Page 5)

For Petitioner:

Petitioner’s Exhibit 1 = March 29, 2014 letter to Petitioner

For Respondent:

Respondent Exhibit 1~ Report Prepared by Neil Gilbert
Respondent Exhibits 1A through 1L including the following:
Complaint and emails submitted with complaint
Notice of Investigation
Response to Notice of Investigation
Notice of Investigation sent to Stephen and Laura Savage
Statement of Frank Siler
Emails between Frank Siler and NCDENR
UST Closure Report Prepared by Engineering and Environmental Science Company
Letters submitted by Robert Payne re: previous incident
Printout of web advertisement page for Cedar Rock Environmental
Letter from website developer re: changes made to site
Review of report by Bill Miller
Review of report by George Bain
Respondent Exhibit 2 Report of additional Investigation prepared by Neil Gilbert
Respondent Exhibit 4 Notice of Proposed Disciplinary Action

-2 -
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WITNESSES

For Petitioner: Captain Ed Siler
Hadley Dullnig
Robert Payne

For Respondent:  Neil Gilbert
John “Bill” Miller
George Bain
Lindsey Walata

BASED UPON careful consideration of the sworn testimony of the witnesses presented at
the hearing, the documents, and exhibits received and admitted into evidence, and the entire record

in this proceeding, the undersigned Administrative Law Judge makes the following Findings of

Fact by a preponderance of the evidence. In making these Findings of Fact, the Undersigned has
weighed all the evidence and has assessed the credibility of the witnesses by taking into account
the appropriate factors for judging credibility, including, but not limited to the demeanor of the
witnesses, any interests, bias, or prejudice the witness may have, the opportunity of the witness to
see, hear, know or remember the facts or occurrences about which the witness testified, whether
the testimony of the witness is reasonable and whether the testimony is consistent with all other
believable evidence in this case.

FINDINGS OF FACT
1. Petitioner is a licensed geologist holding North Carolina license number 970.
2. Respondent is an occupational licensing board established under the North Carolina

Geologists Licensing Act to administer and enforce the provisions of the North Carolina
Geologists Licensing Act. The Board consists of the State Geologist as an ex officio member
and a permanent member of the Board, an academic geologist, a mining geologist, a consulting
geologist, a company geologist and a lay person.

3. The North Carolina Geologists Licensing Act’s purposes are to protect life, property, health
and public welfare through the regulation of the practice of geology in the State of North Carolina;
to define the practice of geology as a profession, establishing minimum professional standards of
ethical conduct, professional responsibility, educational and experience background; and to
prevent abuses of the practice of geology by untrained or unprincipled individuals.

4. The North Carolina Geologists Licensing Act required the Board to prepare and adopt a
code of professional conduct which was made known in writing to every licensee and applicant
for licensing under the North Carolina Geologists Licensing Act and was published by the Board.
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The code of professional conduct may be amended from time to time after due notice and
opportunity for hearing to all licensed members and the public for comment before adoption of
the revision or amendments. The Code of Professional Conduct is located in Chapter 21 of Title
21 of the North Carolina Administrative Code. Petitioner is charged with being aware of the
requirements of the North Carolina Geologists Licensing Act, the Rules and Regulations of the
North Carolina Board for Licensing of Geologists, including the Code of Professional Conduct
adopted by the Board

5. 21 NCAC 21 .1101 states that the geologist shall conduct his practice in order to protect
the public health, safety, and welfare.

6. 21 NCAC 21 .1102 states that the “prohibitions listed in this Rule include, but are not
limited to, the use of statements containing a material misrepresentation of fact or omitting a
material fact necessary to keep the statement from being misleading; statements intended or likely
to create an unjustified expectation; statements containing a prediction of future success; or

sty

7. The Board requires complaints about licensed geologists to be in writing and notarized.
Once a valid complaint is received by the Board, it has the authority and duty to investigate the
complaint. The Board is specifically authorized to appoint, employ, or retain investigators for the
purpose of conducting such investigations.

8. 21 NCAC 21 .0501, states that:

(a) Any person may file with the Board a charge of negligence, incompetence,
dishonest practice, or other misconduct or of any violation of Chapter 89E of the
North Carolina General Statutes or of these Rules.

(b) Upon receipt of such charge or upon its own initiative, the Board may, consistent
with procedures required by G.S. 150B, suspend or revoke the license or certificate
of registration, may issue a reprimand as provided in Rule .0502 of this Section or
may, upon a statement of the reasons therefore, dismiss the charge as unfounded or
trivial, which statement shall be mailed to the geologist and the person who filed the
charge. '

9. 21 NCAC 21 .0502(a) states that “if evidence of a violation is found, but it is determined
that a disciplinary hearing is not warranted, the Board may issue a reprimand to the accused party.
A record of such reprimand shall be mailed to the accused party and within 15 days after receipt
of the reprimand the accused party may refuse the reprimand and request that a Hearing be held
pursuant to G.S. 150B.” .

10.  On February 20, 2013, a complaint was lodged against Petitioner by Laura Savage.
Petitioner had been hired by a prospective purchaser of Ms. Savage’s property, Captain Ed Siler,
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to investigate Ms. Savage’s property for potential petroleum contamination from an underground
storage tank.

11.  Ms. Savages complaint alleged the following:

a. Petitioner, who had been hired by a prospective purchaser to investigate the
subject property for potential petroleum contamination from an underground storage
tank, had conducted testing on her property without her knowledge;

b. Petitioner conducted said tests, using a hand auger, and claimed to find soil
dripping with oil, however, no samples were submitted for laboratory analysis;

c. DPetitioner made represented several times that “he knows the manager of the
Fayetteville Environmental/Waste Management office and his word would stand for
requiring action;” and

d. That when Ms. Savage removed the petroleum underground storage tanks and
conducted testing using a different environmental professional, no contamination
could be found at the site. '

12. Based upon her allegations, Ms. Savage stated the following conclusions:

a. “Mr. Payne’s findings were grossly false and ended up costing us money.”

b. “[T]he state regulator just took Mr. Payne’s report (with no tests or “Proof”) and
required action on our part.”

c. “[Mr Payne’s] work was not unbiased and he stood to gain financially from doing
any “work” he deemed was necessary.”

13. Ms. Savage included with her complaint emailed correspondence and documents reflecting
subsequent testing performed. She also included emailed correspondence and copies of reports
reflecting that an environmental professional that was subsequently hired by Ms. Savage had
found no contamination at the site.

14.  Petitioner received an email from Ms, Savage indicating her intent to file a complaint with
the Board based on her belief that Petitioner had erroneously reported contamination on her
property. Upon receipt of that email, Petitioner forwarded that email that same day to the Board,
to the attention of Barbara Geiger. Petitioner included in the email a statement that he understood
the seller’s concern, but that the soil sample he took was clearly contaminated and was observed
by Captain Siler, who also has knowledge in the field. Petitioner stated that he still had the
sample stored at his place of business.

15.  Ed Siler is a Captain in the Army Chemical Corps. He is a certified Department of
Defense and Civilian Hazmat Technician, holds a Bachelor’s degree in Archeology, has
completed a Masters in Environmental Management, and is familiar with procedures involved in
taking soil samples. Captain Siler, along with his wife, were both present on Ms. Savage’s
property when Petitioner took the soil sample.

—5_
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16.

Gilbert summarized what he felt to be the salient allegations from the Complaint as follows:

The compiaint was given to Neil Gilbert, an investigator retained by the Board, for
investigation. On March 4, 2013, Mr. Gilbert notified Petitioner by letter that a Complaint
against him had been received by the Board, and that an investigation had been commenced. Mr.

a. That your report of Environmental Inspection for the subject UST dated
December 29, 2012, purposefully and erroneously stated that subsurface soil “was
saturated with fresh (red colored) fuel oil suggesting significant leakage from the
UST has occurred.”

b. That no laboratory test was done to support that contention.

¢. That as a result of your report, the property owner felt compelled to have the
UST removed.

d. Thatalater site inspection found levels of petroleum constituents that would not
have required remedial measures. ’

18.

19.

Petitioner forwarded to Mr. Gilbert a letter that he requested and received from the client
who had hired him to conduct the testing, Captain Ed Siler. This letter, dated June 5, 2013, and
which was included in Mr. Gilbert’s Investigation Report stated, in pertinent part:

My wife and I observed his assistant break ground on surface...We watched him
probe the ground to determine the size of the tank and stick a ruler down to gauge
how much oil was still in the reservoir; he said there was still 11 inches or
approximately 110 or so gallons in a tank that was almost 10 feet long. The soil being
brought out was normal in color and texture-sandy composition and reddish brown.
At a depth of about 4 feet, the soil smelled of diesel. At a depth of about 4 and a
half feet, the soil came up muddy in consistency and dripping a red tinted diesel oil
that ran off in a continuous trail. The smell of diesel fuel was overwhelming. Mr.
Payne took a small sample of the soil and packed it in his kit. He sent us a report
shortly after. I presented this to my realtor with an amended offer, priced to reflect
repairs that would have to be made to make the tank and home in compliance with
this development. They refused our offer, and when nothing was done, I forwarded
M. Payne’s report and a description of these events to Wayne Robinson [sic] at the

DENR.

M. Gilbert received during his investigation a copy of an email Captain Siler sent to the
North Carolina Department of Environment and Natural Resources (DENR) Fayetteville
Regional Office notifying staff at that office of a suspected release from a petroleum underground
storage tank on Ms. Savage’s property. That email was included in Mr. Gilbert’s Investigation
Report.
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20. M. Gilbert obtained a copy of a Notice of Regulatory Requirements (NORR) that was sent
to Ms. Savage by the Fayetteville Regional Office of DENR. That NORR notified Ms. Savage
that information received by that office confirms that a release or discharged had occurred from
a petroleum underground storage tank on the property, and of the resulting initial response and
abatement action requirements under applicable state regulations.

21.  Mr. Gilbert also obtained a copy of a report prepared by Engineering & Environmental
Science Company as a result of testing completed by that company following tank removal at the
property. Those test results indicated that no contamination requiring action was found at the site.

22, Mr. Gilbert was provided by Petitioner with a letter prepared by Singleton Environmental,
Inc. relating to an unrelated site at which Petitioner had found contamination and another
company had conducted testing finding no contamination. This report was offered by Petitioner
as an example of an incident in which two professionals conducted testing on a site which
produced different findings.

23.  In investigating Ms. Savage’s claim, Mr. Gilbert noted that an email provided by Ms.
Savage made reference to Petitioner’s website claiming that it was company policy for a realtor
to be present during testing. Accordingly, Mr. Gilbert reviewed Petitioner’s website. He did
not find evidence on the website that Petitioner had published such a policy on his website, and
printed a page from Petitioner’s website stating that “Cedar Rock prefers to perform the inspection
in the presence of a realtor, seller, and/or buyer.” Upon request, Petitioner provided Mr. Gilbert
with a summary from his website developer showing all recent changes to the website as evidence
that the language in question had not been recently altered.

24.  Mr. Gilbert interviewed Ms. Savage and Mr. Payne in person as part of his investigation.
Additionally, he interviewed James Brown and Wayne Randolph, DENR staff involved in issuing
the NORR for the site, Michelle Downey, real estate agent for the Silers, Kenny Barefoot, real
estate agent for the Savages, Captain Siler, and Pat Shillington and Chip Humphrey,
environmental professionals involved with tank removal at the site. Mr. Gilbert spoke by phone
with Henry Faircloth, a representative of Generations Construction who had conducted an initial
walk-through inspection of the property with Captain Siler and advised him to check for
contaminated soil. Mr. Gilbert testified that the excavation contractor and the one that did the
subsequent hand auger sample, whose company was 301 Environmental, was not a geologist.
The closure samples that were taken after tank removal were done by an engineer, so Petitioner
was the only geologist in the series of events that led to the investigation.

25.  Following the completion of his investigation, Mr. Gilbert was able to find no violation of
the Code of Professional Conduct based on any of the complaints of Ms. Savage and the four

salient points of the allegations that he set forth in his letter to Petitioner notifying him of the
investigation.

26.  Infinding no violation Mr. Gilbert addressed the specific allegations:

N
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a.  Allegation No. 1 - Captain Siler, who has independent knowledge and expertise
in the field of soil sampling personally observed Petitioner take the sample in
question, and personally observed the soil from the sample as being saturated with
oil. Accordingly, Mr. Gilbert did not find that Petitioner had purposely and
erroneously reported oil and suggested that the UST had leaked.

b.  Allegation No. 2- Mr. Gilbert found that because Mr. Payne’s client did not
wish to pay for testing to be conducted on the sample, Petitioner had not violated the
Code of Professional Conduct by failing to submit the sample for laboratory analysis.
c.  Allegation No. 3 - Mr. Gilbert concluded, based on his interview with Ms.
Savage, that it was her concern regarding liability associated with leaving the tank in
place that led her to pull the tank, and, accordingly, did not find that this allegation
had been substantiated.

d.  Allegation No. 4- While testing performed by Chip Humphrey following tank
removal and excavation did not reveal the presence of any contamination requiring
action, the fact that a third party with experience in the area verified the presence of

mom winn it inlatian by

27.  Asnone of the claims which formed the actual basis for the complaint were found to violate
the Code of Professional Conduct, those issues are not before the Undersigned.

28.  While Mr. Gilbert did not conclude in his Investigation Report that Petitioner had violated
the Code of Professional Conduct in the manner alleged in the complaint, Mr. Gilbert did
conclude that “The investigation did reveal a concern about Payne’s handling of samples; that is
not labeling samples, seemingly not understanding laboratory procedures and not retaining (or
losing) the sample from the subject site.”

29.  Mr. Gilbert noted in his report that the sample had not been retained, and that while
Petitioner had initially told Mr. Gilbert that he still had the sample, when Mr. Gilbert questioned
Petitioner in his interview, Petitioner told him that he “held onto the sample for at least a month
and when I spoke to [Board staff] I believed I still had it but it was in an unmarked jar. I routinely
dispose of unmarked sample containers of soil that collect in the garage and I probably got rid of
it without knowing it.” Mr. Gilbert also requested that Petitioner provide him with field records,
and Petitioner responded that he had not produced any documents other than a one page project
summary sheet, and two photographs.

30.  Notwithstanding the fact that none of the allegations which served as the basis for the actual
complaint were found to constitute a violation of the Code of Professional Conduct, Mr. Gilbert’s
Investigation Report concluded that Petitioner had violated the Code of Professional Conduct.
The facts upon which the alleged violations are based arose during the actual investigation of the
Complaint.

31.  As part of the Board’s investigation procedures, the Investigation Report was provided to
two licensed geologists for review and comment. William Miller, license number 1130, and

8 —
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George Bain, license number 6, who are familiar with the Code of Professional Conduct and
standard practices for geologists, identified Petitioner’s handling of the sample as problematic.
Mr. Miller stated that “Although Mr. Payne did not violate any laws by foregoing testing and by
losing the oil-soaked soil sample he had saved, he demonstrated a lack of common sense by not
labeling the sample, not having the sample tested, a lack of knowledge about laboratory methods,
and incompetence by subsequently losing the sample.” Mr. Bain stated that “not labeling and
keeping the sample is unprofessional, sloppy work and if an employee of mine would have been
fired.”

32.  Mr. Gilbert’s Investigation Report with attachments was submitted to staff for the Board
and subsequently reviewed by Lindsey Walata, the Board’s chair. Ms. Walata requested that
Mr. Gilbert conduct an additional investigation. Specifically, Ms. Walata noticed the following
statement on Petitioner’s website: “Once soil contamination is discovered, in most cases the
affected property cannot be sold until the contamination has been cleaned up to State standards
and properly assessed.” Ms. Walata felt that this statement was highly misleading. She believed
that this statement would lead a reader to believe that such sales are prohibited, despite the fact
that State regulations specifically allow property that is contaminated with petroleum from an
underground storage tanks to be sold so long as a “Notice of Residual Petroleum” is filed for the
property. Ms. Walata directed Mr. Gilbert’s attention to the Rules of Conduct of Advertising.

33.  Mr. Gilbert conducted the additional investigation as requested by the Board’s chair. He
notified Petitioner of his investigation and requested a response to this specific allegation by letter
dated January 29, 2014.

34.  As part of his investigation, Mr. Gilbert printed out copies of several pages from
Petitioner’s website containing the language in question on January 27, 2014. On or about
February 5, 2014, Petitioner responded to Mr. Gilbert, in writing. In his letter, Petitioner agreed
that there is no legal prohibition against the sell of property with petroleum contamination from
an underground storage tank, and agreed that the statement “could be misleading.” Petitioner
explained that what he had meant to relay to readers was that, for several practical reasons, it may
be difficult to convey such property. He indicated that he had removed the statement from his
website. Mr. Gilbert included Petitioner’s response in his Report of Additional Investigation, as
well as copies of the pages from the website. The Report of Additional Investigation was
submitted to staff for the Board and reviewed by Ms. Walata.

35.  Uponreview of Mr. Gilbert’s Investigation Report (initiated by the Savage complaint) and
Report of Additional Investigation (initiated by Walata), Ms. Walata determined that Petitioner
had violated the Code of Professional Conduct for licensed geologists, and the Rules of Conduct
for Advertising for licensed geologists. Ms. Walata found that Petitioner had failed to adhere to
practices for Geologists regarding the handling of soil samples by failing to properly identify the
exact location from which the sample was taken, failing to properly label, preserve, and maintain
the sample, and failing to retain the sample. Ms. Walata further found that the statements (which
had been removed) from Petitioner’s website violated the Rules of Conduct for Advertising in
that they were misleading.
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36. Ms. Walata determined that these violations did not rise to such a level as to require
suspension or revocation of Petitioner’s license, but determined that it was appropriate to issue to
Petitioner a Letter of Reprimand explaining that these practices constituted a violation of
Petitioner’s duty as a licensed geologist and the potential harm posed by such practices.

37. A Notice of Proposed Disciplinary Action dated March 29, 2014 was mailed to the
Petitioner by the Board. This proposed disciplinary action consisted of a proposed letter of
reprimand which set forth two grounds upon which the Petitioner was alleged to have violated
the Code of Professional Conduct. The Petitioner gave timely appeal to this proposed letter of
reprimand. It is these two allegations which are before the Undersigned. The proposed letter
of reprimand alleges as a ground for reprimand that Petitioner:

a. “Inlight of the totality of the factual circumstances revealed by the investigation
as described more fully below, you failed to adhere to your primary obligation to

public, to a standard of p ip 7ic f
21 NCAC 21.1101(a) and (b) by failing to properly label and maintain the soil
sample at issue in the February 20, 2013 complaint, failing to retain said soil sample
after being aware of the complaint and the highly relevant nature of the soil sample
to it, and failing to properly document the exact location from where the soil sample
was taken” and;

b. “In violation of 21 NCAC 21.1102(b), Rules of Conduct of Advertising, you
included statements in no less than three sections of Cedar Rock Environmental’s
website that were without legal basis and were misleading.”

38.  In the Letter of Reprimand (LOR), the Respondent stated that Petitioner demonstrated “a
practice of not properly labeling or maintaining samples,” as well as not taking “adequate field
notes regarding the precise location from which the sample had been taken.” The LOR also set
forth that after becoming aware that a complaint was going to be filed, Petitioner initially
indicated that he had retained the sample, however was “unable to produce the sample when the
investigator requested it,” and stated that he had “likely disposed of it” because he routinely
disposed of unmarked samples that are collected in his garage

39.  Petitioner received an email from Ms. Savage on February 20, 2014 concerning her intent
to file a grievance with the Board. Minutes after seeing the email, he immediately forwarded the
email to Barbara Geiger of the Geology Board on that same day. Along with the forwarded
email, he emailed Ms. Geiger and indicated that he still bad a sample of the soil. Mr. Payne had
not checked to see if he actually had retained the sample, but was relying on his memory, as he
did not remember disposing of the sample.

40. When the Board Investigator, Mr. Gilbert, interviewed Petitioner over three months later
on June 5, 2014, Petitioner told the investigator that he was mistaken and that he did not have the
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sample and that he had likely disposed of the sample because he routinely disposed of samples
that are unmarked and which he no longer needs.

41.  Captain Siler was accepted by the Undersigned as an expert in the field of the identification
of soil contaminants, including petroleum contaminants. Captain Siler stated that he indicated
to Petitioner that he did not want to test the sample, as he observed the obvious presence of
petroleum in the soil. He testified that smell of petroleum was overpowering and that the soil
was visibly contaminated with petroleum. He testified to the soil drawn being of a muddy texture
and that the petroleum actually separated from the soil once it was placed in a sample jar by Mr.
Payne.

42. Petitioner, as well as Mr. Gilbert, Mr. Miller and Mr. Bain all testified that by the time the
complaint was made on February 20, 2014, the soil sample, even if it had been retained, would
have been held well past the time that it could have been submitted to a lab for analysis.

43.  Captain Ed Siler and his wife Hadley Dullnig testified at the hearing that they had a specific
recollection that Petitioner had, in fact, labeled the jarred sample before putting it away. Captain
Siler and his wife each testified that they observed Mr. Payne place a tape label on the jar and
place it in his truck. Petitioner testified that he had not recalled labeling the sample as described
by Captain Siler, but that when he did label a sample, he would place tape on the jar as described
by Captain Siler and write down name of the client, the date and time that the sample was taken,
the type of test that may be ordered, and the address from which the sample was taken.

44. M. Gilbert, Mr. Miller and Mr. Bain were all unaware that Captain Siler had personally
observed Petitioner label the sample until Captain Siler testified to that fact.

45.  Mr. Gilbert testified that when he was preparing his réport, he was working under the
assumption that Petitioner had not labeled the sample, based on Petitioner’s statement that he had
not labeled the sample. At the hearing, and after hearing the testimony of Captain Siler and
Hadley Dullnig, Mr. Gilbert’s opinion was different than what he wrote in his report, in that he
did believe that Petitioner did label the sample.

46.  The Letter of Reprimand cites the failure to properly document the exact location from
where the soil sample was taken as a cause for Petitioner’s failure to conduct his practice in order
to safeguard the life, health, property and welfare of the public and to maintain a high standard of
professional practice.

47.  Petitioner had not sent in his notes from the site for review by the Board so at the time of
the review of the report of investigation, Ms. Walata and others saw no photos or sketches with
Mr. Payne’s report. At the hearing, Petitioner possessed and testified from his report which
contained photographs of the areas where the sample had been taken, flags placed by Petitioner
in the area, and his notes concerning the findings.- Mr. Gilbert nor any of the Board members
had seen this report which indicated that Petitioner did make a contemporaneous record and
photographic history of the site.

- 11 -

30:07

NORTH CAROLINA REGISTER

OCTOBER 1, 2015

790



CONTESTED CASE DECISIONS

48.  The statement that was repeatedly made on Petitioner’s website that “in most cases the
affected property cannot be sold until the contamination has been cleaned up to State standards
and properly assessed,” was found to be misleading by Ms. Walata, Mr. Gilbert, Mr. Miller, and
Mr. Bain. Each of these witnesses (all licensed professional geologists) felt that this language
could lead a reader to believe that regulations required that contamination be cleaned up before a
site could be sold. Petitioner admitted that no such legal prohibition exists. Ms. Walata testified
that anyone who understands the applicable statute or a Notice of Residual Petroleum would find
it to be a misleading statement. .

49.  Petitioner testified that in his experience in dealing with contaminated property in proposed
real estate transactions, lenders would not lend money to purchase property with known
contamination, and in most cases would not even foreclose on a property with known
contamination. He testified that in his experience, the majority of real property transactions
involved the requirement of financing to facilitate the sale. He further testified that in his

mansanitr AT

50.  Without agreeing that a professional standards violation existed, Petitioner did agree to
change the language of his website after he was contacted by the Board as a reasonable action by
a professional in response to a request by the disciplinary board of his profession.

51.  Ms. Walata testified that a letter of reprimand is basically “a letter that indicates that you
have violated one of the standards, and it brings it to you attention.” She went on to state that
the intent was to allow an individual to understand they make a mistake and amend their practice
so they don’t make the mistake in the future. Ms. Walata saw the letter of reprimand as
instructional. ‘

BASED UPON the foregoing Findings of Fact the Undersigned makes the following
Conclusions of Law.

CONCLUSIONS OF LAW

1. The parties are properly before the Office of Administrative Hearings, and jurisdiction and
venue are proper. The Office of Administrative Hearings has personal and subject matter
jurisdiction over this contested case. All parties are properly before the Administrative Law
Judge acting as presiding officer for the Board for Licensing of Geologists, an occupational
licensing agency as defined at N.C.G.S. § 150B-2(4b). The parties received proper notice of the
hearing in the matter. To the extent that the Findings of Fact contain Conclusions or Law, or that
the Conclusions of Law are Findings of Fact, they should be so considered without regard to the
given labels.

- 12 —
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2. 21 NCAC 21 .0502(a) states that “if evidence of a violation is found, but it is determined
that a disciplinary hearing is not warranted, the Board may issue a reprimand to the accused party.
A record of such reprimand shall be mailed to the accused party and within 15 days after receipt
of the reprimand the accused party may refuse the reprimand and request that a Hearing be held
pursuant to G.S. 150B.”

3. The Board is aware of the regular standards in the geology profession since it is made up
of a representative group of professionals from the geology field. In making its decision to issue
a letter of reprimand to the Petitioner, the Board was unaware (through no fault of their own) of
several material facts that were presented at this hearing.

4. Though certainly the Board is vested with proper authority to issue discipline, the Board’s
rule cites that when a disciplinary hearing is not warranted, the Board may issue a reprimand.
Black’s Law Dictionary cites that a reprimand is a public and formal censure or severe reproof
administered to a person in fault by a body to which he belongs.

5. The Board for Licensing of Geologists® rule tends to reveal that when disciplinary action
is not warranted they may turn to a reprimand, yet a reprimand as it is generally understood is a
disciplinary action “to reprove severely.”

6. Ms. Walata testified that a letter of reprimand’s intent was to allow an individual to
understand they made a mistake and amend their practice so they don’t make the mistake in the
future. Ms. Walata saw the letter of reprimand as instructional.

7. The Undersigned is aware that a letter of reprimand is the most lenient form of discipline
available to the Board upon finding that a violation of its Rules has occurred. Reviewing the
record in total, the preponderance of the evidence cannot support a finding of the violations set
forth in the letter of reprimand nor the reprimand (a public and formal censure) of Petitioner based
upon all information received and found credible at the administrative hearing.

BASED UPON the foregoing Findings of Fact and Conclusions of Law the
Undersigned makes the following Proposal for Decision.

PROPOSAL FOR DECISION

The Undersigned finds and holds that there is sufficient evidence in the record to properly
and lawfully support the Conclusions of Law cited above. The Undersigned enters the following
Proposal for Decision based upon the preponderance of the evidence, having given due regard to
the demonstrated knowledge of the Agency with respect to facts and inferences within the
specialized knowledge of the Agency.

- 13 -
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Based upon the foregoing Fmdmgs of Fact and Conclusions of Law, the Undersigned holds
that the weight of Petitioner’s evidence is greater as applied in administrative hearings than the
weight of evidence of Respondent and as such reprimand of Petitioner on the allegations set for in
the March 29, 2014 Letter of Reprimand for License No. 970 cannot be affirmed.

NOTICE

Final Decision authority lies with the North Carolina Board for Licensing of Geologists.
The tribunal making the final decision in this contested case is required to give each party an
opportunity to file exceptions to this Proposal for Decision, to submit proposed findings of fact,
and to present oral and written arguments. N.C.G.S. § 150B-40(e).

service of process under G.5. 1A-1, Rule 5(b) and a copy shall be 1um 3
ofrecord. N.C.G.S.§ 150B-42(a). Itisrequested that the agency furnish a copy to the Omce of
Administrative Hearings.

IT IS SO ORDERED.

This is the 11th day of June, 2015.

Wapstsh (b n, T
Augusty$/B. Elkins II
Administrative Law Judge
— 14 -
30:07 NORTH CAROLINA REGISTER OCTOBER 1, 2015

793



CONTESTED CASE DECISIONS

STATE OF NORTH CAROLINA o IN THE OFICE OF
772 - - ADMINISTRATIVE HEARINGS

COUNTY OF WAKE ' B B 14 DHR 02198
GENESIS PROJECT 1, INC., '

Petitioner,

V. FINAL DECISION
NC DEPARTMENT OF HEALTH AND
HUMAN SERVICES, DIVISION OF
MEDICAL ASSISTANCE, and MECKLINK
BEHAVIORAL HEALTHCARE,

Respondents.

ey
o e

This matter came on for hearing before Administrative Law Judge Donald W. Overby on
January 29 and 30, 2015 in Raleigh, North Carolina. Petitioner Genesis Project 1, Inc.
(“Genesis” or “Petitioner”) was present through its agent and represented by its counsel Knicole
Emmanuel and Robert Shaw; Respondent MeckLINK Behavioral Healthcare (“MeckLINK")
was present through its agent and represented by its counsel Christopher W. Jones and Amanda
G. Ray; and Respondent NC Department of Health and Human Services (“DHHS”), Division of
Medical Assistance (“DMA”) was represented by Thomas J. Campbell of the Attorney General’s
Office.

Appearances of Counsel
For Petitioner*: Knicole Emanuel
Robert Shaw
Williams Mullen
P.0O. Box 1000
Raleigh, North Carolina 27602

*Note: Counsel for Petitioner now practices at the law firm of Gordon & Rees

For Respondent MeckLINK: Christopher Jones
Amanda Ray
Womble Carlyle Sandridge & Rice, LLP
P.O. Box 831
Raleigh, NC 27602
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For Respondent DHHS/DMA: Thomas J. Campbell
Assistant Attorney General
N.C. Department of Justice
Raleigh, N. C.

ISSUE

Whether MeckLINK, acting as an agent of DHHS/DMA, erred, exceeded its authority or
jurisdiction, failed to use proper procedure, acted arbitrarily or capriciously, or failed to act as
required by law or rule by determining that Community Support Team (“CST”), Intensive In-
Home (“IIH”), and certain other services assessed from ten randomly-selected paid Medicaid
claims, the services for which were delivered by Petitioner from March 1, 2013, through June 1,
2013 (the “Services”), were noncompliant with rules and policies applicable to providers of
Medicaid services in North Carolina, and that Petitioner therefore owed a payback for the

e T

. S Y T
wount of Bobd, /40,50

APPLICABLE STATUTES AND RULES

Title XIX of the Social Security Act

42 C.F.R. §§ 438.206 and 438.214

North Carolina General Statutes Chapter 150B, generally
N.C. Gen. Stat. § 150B-22, ef seq.

N.C. Gen. Stat. § 108C, ef seq.

N.C. Gen. Stat. § 108A, ez seq.

N.C. Gen. Stat. § 122, et seq.

10ANCAC 27G .0104

10A NCAC 22F et. seq.

DMA Clinical Coverage Policy 8A

The North Carolina State Plan for Medical Assistance
Implementation Update 37 °

DHHS/DMA Records Management and Documentation Manual
1915(b)/(c) Medicaid Waiver for MH/DD/SA Services

EXHIBITS

For Petitioner: 2, 3, 4, 6, 10, 11, 12, 14, 15, 18, 19, 19A, 20, 23, 24, 26, 27, 28, 29, 30, 32,
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 48, 49, 50, 51, 52, 55, 56, 57, 59, 60, 61, 62, 63,
64, 65.

For Respondent MeckLINK: 1,4, 5,6,7,8,9, 10, 13, 20, 21,22, 23.
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FINDINGS OF FACT

In finding the following facts, the undersigned has weighed all of the evidence and assessed
the credibility of the witnesses. The undersigned has taken into account the appropriate factors
for judging credibility of witnesses, including but not limited to the demeanor of the witness and
any interests, bias, or prejudice the witness may have. Further, the undersigned has carefully
considered the opportunity of the witness to see, hear, know or remember the facts or
occurrences about which the witness testified, whether the testimony of the witness is
reasonable, and whether the testimony is consistent with all other relevant and believable
evidence in the case,

After careful consideration of the sworn testimony presented at the hearing, the documents
and exhibits admitted into evidence, and the entire record in this proceeding, the undersigned
makes the following FINDINGS OF FACT:

L. The parties properly received notice of hearing by certified mail more than 15
days prior to the hearing.

2. Petitioner is a North Carolina corporation, which provides treatment for mental
health and substance abuse services to Medicaid recipients in Charlotte, North Carolina and
surrounding areas. It has been in business since 2004,

3. Respondent, The North. Carolina Department of Health and Human Services,
Division of Medical Assistance (“DMA”), is the single State agency responsible for
administering and managing North Carolina's Medicaid program. Respondent DMA is
authorized to adopt rules, regulations, and policy for program operation.

4. DMA has been dismissed without prejudice from this contested case.

S. At all times relevant to the issues presented in this matter, MeckLINK was a
department of Mecklenburg County government and was the state-contracted LME/MCO and/or
prepaid inpatient health plan (PIHP) agent of DHHS/DMA, which was hired to, among other
things, manage the provision of Medicaid funded mental health, developmental disabilities and
substance abuse services in Mecklenburg County, which is MeckLINK’s “catchment area.”
Respondent is located in MeckLINKs catchment area.

6. At all times relevant to the issues presented in this matter, MeckLINK was an
agent of DHHS/DMA and has general authority to enter into contracts both with DMA and with
Petitioner, to locally manage providers of Medicaid services, and to implement rules, regulations,
and policies promulgated by DHHS/DMA.

7. By letter dated June 14, 2013, MeckLLINK notified Petitioner in writing of an
initial routine Gold Star Review to be held on July 10, 2013. The notice was sent via email and
by US Postal Service. (Respondent’s Ex. 4.) MeckLINK was obligated to conduct the Gold Star
Review pursuant to its contract with DHHS/DMA, and MeckLINK s attendant responsibilities to
manage providers of Medicaid services.
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8. The time period examined in the Gold Star Review was from March 1, 2013 to
June 1,2013 (the “Audit Period”). (Tr. 28-29.) MeckLINK’s correspondence to Petitioner dated
June 14, 2013 specifically identified all areas of inquiry and requirements that would be assessed
in the Gold Star Review, and instructed Genesis where to locate the specific template that would
be used for evaluation in the Gold Star Review (the “Gold Star Tool”). Accordingly, in advance
of the Gold Star Review, Petitioner had actual notice of the information and documents that
MeckLINK would review, the criteria that would be used in conducting the Gold Star Review,
and the requirements that the Gold Star Review was designed to confirm. (Respondent’s Exs. 4,
7, Tr. 30-31, 316.)

9. Prior to the Gold Star Review Petitioner conducted a self-audit using the Gold
Star Tool. (Tr.316.)

IR T : 2 g
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10.  The Gold Star Review was conducted by MeckLINK at Genesis’ office on July

11. Genesis informed MeckLLINK that during the Audit Period it had one CST team
and three ITH teams. (Tr. 39, 48, 52.) Thus, the Gold Star Review involved review of services
provided by Genesis’ three IIH teams, one CST team, as well as a sample of ten paid Medicaid
claims. (Tr. 26-29.)

12.  The basis for MeckLINK's findings was that

It was determined that your agency has been providing Intensive In-Home

(UH) and Community Support Team (CST) services out of compliance

with the DMA service definitions for these services, in that there was no

evidence in your agency's personnel records that all members of each team

had the required experience to provide Medicaid-billable IIH and CST.

According to the documentation in your personnel records, at least one

member of each ITH and CST team did not have the experience required to

provide the service per the service definition staffing requirements. (Pet.
Ex. 1) ,

13. 10A NCAC 22F .0107 provides that all providers “shall keep and maintain all

Medicaid financial, medical, or other records necessary to fully disclose the nature and extent of
services furnished to Medicaid recipients and claimed for reimbursement.”

14.  Thus, the burden was on Petitioner to produce records necessary for the review.
The notice sent, dated June 14, 2013, instructed Genesis to have all records on site prior to the
review beginning. When MeckLINK conducted the Gold Star Review at Genesis” office on July
10 and 17, Genesis did not make all of the requested personnel records available. (Tr.31-34.)

15. Genesis submitted resumes, employment verification forms, and other documents
related to its CST and IIH staff to MeckLINK, but it was extremely difficult to discern from
those documents that every staff member’s experience involved “the functions and tasks in those
roles that would be expected in the setting of the services provided,” whether the experience was
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with adults or children, and whether the experience was full time or part of a full time equivalent
(FTE) position. Based on the documents submitted by Genesis, MeckLINK could not
reasonably conclude that each member of the CST and IIH teams had the required experience
with the population served at any time during the Audit Period. (Respondent’s Exs. 1, 6, 20; Tr.
48-52;73.)

16.  Medicaid Clinical Coverage Policy 8A requires that Medicaid providers’ IIH
teams be comprised of at least three staff who each “must have a minimum of one (1) year
documented experience with this population,” meaning children or adolescents. (Emphasis
added.) (Respondent’s Ex. 1 at 36.) Each staff member on a provider’s ITH team(s) must meet
this requirement in order to bill Medicaid for services it provides.

17. Medicaid Clinical Coverage Policy 8A sets out the requirements that Medicaid
providers’ IIH teams must have including a team leader who is a licensed professional, a second
member who must be a qualified professional and a third who must be a QP or AP. No member
of the team can provide staffing for other services at such time as he or she is performing the IIH
team services, All must possess the “knowledge, skills and abilities” to render the appropriate
services to the “population and age to be served.” (Respondent’s Ex, 1 at 36.)

18.  The documentation provided by Genesis to MeckLINK at the review showed that
ITH Team 1 was comprised of Rebecca Lavoie, Jabari Adams, Susan Holtz, Ronji Hatchell, and
Chandra Scott. The documentation provided by Genesis to MeckLINK at the review further
showed that four of those five team members (Rebecca Lavoie (Respondent’s Ex. 6E; Tr. 54-
56.); Susan Holtz (Respondent’s Ex. 6F; Tr. 56-58); Ronji Hatchell (Respondent’s Ex. 6D; Tr.
58-60); Chandra Scott (Respondent’s Ex. 6J; Tr. 61-63)) did not have the required one year of
documented experience with the population served prior to providing services on that team. The
experience of Jabari Adams was not challenged by MeckLINK.

19.  From the documentation provided by Genesis to MeckLINK, the reviewers could
not discern whether or not the experience of the team members was for adults or children, or,
alternatively, if the team member provided direct services. Although Ronji Hatchell had worked
for MeckLINK, the documentation provided by Petitioner did not indicate if he had provided
direct services. The burden is on Petitioner to provide the information and not on the Respondent
to search its own records.

20.  Dr. Black offered testimony that Lavoie, Scott and Holtz had gained at least part
of their experience from working with Petitioner,

21. The documentation provided by Genesis to MeckLLINK at the review showed that
IIH Team 2 was comprised of Andrea White, Fernando Vargas, and Lydia Covington.
(Respondent’s Exs. 7, 9.) The documentation provided by Genesis to MeckLINK at the review
further showed that none of those team members( Fernando Vargas (Respondent’s Ex. 6A; Tr.
63-64); Lydia Covington (Respondent’s Ex. 6B; Tr. 64-65); Andrea White (Respondent’s Ex. 6l;
Tr. 65-67)) had the required one year of documented experience with the population served prior
to providing services on ITH Team 2.

30:07

NORTH CAROLINA REGISTER

OCTOBER 1, 2015

798



CONTESTED CASE DECISIONS

22, Dr. Black offered testimony that Vargas and Covington had gained at least part of
their experience from working with Petitioner.

23.  Dr. Black’s explanation of the experience of Covington might have been
sufficient to show that Covington had the requisite experience but that information was not
provided to the reviewers. Additionally, even if Covington was found to have been qualified, the
other team members were not qualified, thus disqualifying the entire team.

24.  The documentation provided by Genesis to MeckLINK at the review showed that
IIH Team 3 was comprised of Ashley Francis, Latacia Ruff, and Benjamin Foster. (Respondent’s
Exs. 7, 9.) The documentation provided by Genesis to MeckLINK at the review further showed
that two of those three team members (Benjamin Foster (Respondent’s Ex. 6H; Tr. 67-69) and
Latacia Ruff (Tr. 69-70; Respondent’s Ex. 6B)) did not have the required one year of
documented experience with the population served prior to providing services on IIH Team 3.
The experience of Ashley Francis was not challenged by MeckLINK.

25.  Dr. Black offered testimony that Ruff and Foster had gained at least part of their
experience from working with Petitioner.

26.  Medicaid Clinical Coverage Policy 8A requires that “[a]ll staff providing CST
services shall have a minimum of one year of documented experience with the adult MHSA
population.” (Emphasis added). (Respondent’s Ex. 1 at 56.) Each staff member on a provider’s
CST team(s) must meet this requirement in order to bill Medicaid for services it provides.

27. Medicaid Clinical Coverage Policy 8A sets out the requirements that Medicaid
providers’ CST teams must have including a team leader who is a licensed professional, a second
member who must be a qualified professional and a third who must be a QP or AP or other
specifically listed skilled staff member. All must possess the “knowledge, skills and abilities” to
render the appropriate services to the “population and age to be served.” (Respondent’s Ex. 1 at
54, 56.) The third staff member may be a “certified peer support specialist” which does not
require one year of experience because that person is required to have personally received either
mental health or substance abuse services. There is no evidence any of the Petitioner’s CST team
members were certified peer support specialists.

28.  The documentation presented by Genesis to MeckLINK at the review during the
Gold Star Review showed that its CST team was comprised of Ryan Adamczyk, Darryl Frost,
Angela Hayes, Shamira Moore, and Michelle Phillips. The documentation presented by Genesis
to MeckLLINK at the review further showed that CST team member Shamira Moore did not have
the required one year of documented experience with the population served prior to providing
services on that team. (Respondent’s Ex. 16G; Tr. 48-52.) :

29.  Dr. Black offered testimony at the contested case hearing explaining the
experience of the various members of the teams to justify their experience. The requirement is
for the Petitioner Genesis to have the information available to the reviewers at the time of the
audit. MeckLINK made significant efforts to try to make the teams meet the standards and to
find the team members to have the requisite experience.
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30. After the Gold Star Review was completed, MeckLINK concluded that Petitioner
had failed to properly comply with applicable policy and staffing requirements, and on August
13, 2013, MeckLINK notified Genesis that it intended to terminate the parties’ contract for
provision of Medicaid services for cause. (Tr. 34-35.)

31. Also on August 13, 2013, MeckLLINK notified Genesis that it owed a payback in
the amount totaling $558,746.50 for the Services provided during the Audit Period that did not
meet the staffing and other documentation and policy requirements, and for which MeckLINK
had paid Genesis in Medicaid funds. (Tr. 36-37.)

32. On August 28, 2014, Petitioner filed a Contested Case Petition bearing case
number 13 DHR 17094 which contested the termination of its contract with MeckLINK. On
December 16, 2013, this Court dismissed that matter on the grounds that Petitioner had failed to
exhaust its administrative remedies through the local reconsideration process with MeckLINK
prior to filing its petition.

33. Genesis completed the local reconsideration process, which also resulted in a
finding by MeckLLINK that Genesis® contract for the provision of Medicaid services should be
terminated for cause. On January 7, 2014, Genesis filed a second Contested Case Petition
bearing case number 14 DHR 142, which also requested that MeckLINK be prevented from
terminating its contract with Genesis.

34, On March 14, 2014, MeckLLINK informed Petitioner that local reconsideration
confirmed the result of the Gold Star Review, and that Petitioner owed a payback of $558,746.50
for the Services, which MeckLINK determined were improperly billed to, and paid by,
MeckLINK with Medicaid funds.

35.  On April 30, 2014, the parties filed a Stipulation of Dismissal of 14 DHR 142 on
the basis that “Petitioner’s claims have been rendered moot due to Cardinal Innovations
Healthcare Solutions® assumption of the role of LME/MCO for the Mecklenburg County
catchment area from MeckLINK as of April 1, 2014[.]”

36.  No decision on the merits of the validity of MeckLINK’s termination of its
contract with Genesis or the validity of the assessed payback was reached in 13 DHR 17094 or
14 DHR 142.

37. On March 24, 2014, Petitioner filed the instant Contested Case Petition,
contesting the payback for the Services that was requested by MeckL.INK on March 14, 2014,

38. On January 29, 2015, the Court granted DHHS/DMA’s oral motion to dismiss
without prejudice, leaving MeckLINK as the sole Respondent in this matter.
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CONCLUSIONS OF LAW

1. The parties are properly before the Office of Administrative Hearings.

2. Petitioner is an aggrieved person under Chapter 150B and is entitled to commence a
contested case. Petitioner has satisfied all conditions precedent and all timeliness requirements
for initiating this contested case.

3. MeckLINK has the burden of proof in this case pursuant to N.C. Gen. Stat. § 108C.

4. At all times relevant to this matter, MeckLINK had the authority to conduct auditing
and monitoring reviews, such as the Gold Star Review, through its role as the state-contracted
LME/MCO for the Mecklenburg County catchment area.

Clinical Coverage Policy 84 and Implementation Update 37

5. Petitioner is obligated to comply with: 1) Medicaid Clinical Coverage Policy 8A; 2)
all directives and policies promulgated by DHHS/DMA applicable to Medicaid-reimbursable
services; and 3) all other applicable federal or state laws, rules, or regulations, in effect at the
time the service is rendered and concerning the provision or billing of Medicaid-reimbursable or
State-funded services.

6. Medicaid Clinical Coverage Policy 8A requires that “[a]ll staff providing CST
services shall have a minimum of one year of documented experience with the adult MHSA
population.” (Emphasis added). (Respondent’s Ex. 1 at 56.) Each staff member on a provider’s
CST team(s) must meet this requirement in order to bill Medicaid for services it provides.

7. Medicaid Clinical Coverage Policy 8A requires that Medicaid providers’ IIH teams
be comprised of at least three staff who each “must have a minimum of one (1) year documented
experience with this population,” meaning children or adolescents. (Emphasis added.)
(Respondent’s Ex. 1 at 36.) Each staff member on a provider’s IIH team(s) must meet this
requirement in order to bill Medicaid for services it provides.

8. Medicaid Clinical Coverage Policy 8 very specifically requires certain people with
certain experience and training for the positions on both the CST and ITH teams; for example,
both require a Licensed Professional as team leader. The definitions and requirements for each
such position required in Policy 8 are set forth in 10A NCAC 27G .0104.

9. Genesis acknowledges that it was obligated to follow Clinical Coverage Policy 8A in
the provision of the Services. (Tr.262-63.)

10. Implementation Update 37 issued by DHHS/DMA on December 3, 2007, provides
guidance as to how providers should determine staff members’ experience with the population
served for purposes of meeting the staffing requirements of Medicaid Clinical Coverage Policy
8A and 10A NCAC 27G .0104. (Emphasis added) Implementation Update 37 “outlines the
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DHHS interpretation of th[e] concept” of “experience with the population served.”
(Respondent’s Ex. 22.)

11. Pursuant to Implementation Update 37, the one year of required experience with the
population served must involve actually providing mental health, substance abuse, or
developmental disability services to the specific population the staff member will be serving in
his or her potential employment with a provider. Experience in position(s) that merely involve
some unspecified interaction or involvement with the target population is insufficient to meet
this requirement. (Respondent’s Ex. 22; Tr. 41-42.)

12. Provider organizations were copied on Implementation Update 37 when it was issued
in December 2007, and it was otherwise available and accessible by them. Providers are
required to keep up with and be informed about implementation updates. Although Petitioner
has been billing Medicaid since 2005, Dr. Black said that she was unfamiliar with Update 37 and
had not seen it until the matters in this contested case. If nothing else she should have been
familiar with the Update when it was issued.

13. Genesis contends that Update 37 has no applicability to the matters herein. Genesis is
correct in that the Update 37 is not a properly promulgated “rule.” Whether or not Update 37
meets the definition of “medical coverage policy” as defined in N. C. Gen. Stat. 108A-54.2 is of
no consequence because it is beyond question that Update 37 is at the very least guidance.
Further, as discussed below, the plain language of Clinical Coverage Policy 8A is instructive of
what is expected of Providers. Implementation Update 37 was applicable to providers of
Medicaid services in North Carolina at all times relevant to the instant matter, and was in effect
during the Audit Period. (Respondent’s Ex. 22; Tr. 43-44, 97-98, 134-35.)

14, While Update 37 was in effect and was relevant during the audit period, the real
guidance is from the plain English of the words “documented experience” in Clinical Coverage
Policy 8A.

15. Merriam-Webster defines “experience” thusly:  “1) direct observation of or
participation in events as a basis of knowledge; the fact or state of having . . . gained knowledge
through direct observation or participation; 2) practical knowledge, skill, or practice derived
from direct observation of or participation in events or in a particular activity; 4) something
personally encountered, undergone, or lived through.” (Merriam-Webster at merriam-
webster.com/dictionary/experience).

16. Obviously, “experience” is something you get from having gone through an event.
Experience is gained as you go through the event. Since the requirement is for documented (i.e.
written) experience with certain groups of individuals, it very obviously is requiring that
“experience” prior to being engaged with Petitioner Genesis. One does not get hired and then
get the experience—the experience is a prerequisite. While it is conceivable that someone could
“work” as an intern and gain experience, that person could not of necessity be a part of a team.
That “experience” would have to be gained prior to being part of a team.
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17. Genesis® contention that Update 37°s requirement that the positions be “full time
equivalent (FTE)” is not found in Coverage Policy 8A is just plain wrong. Medicaid Clinical
Coverage Policy 8A, page 36 in reference to ITH staffing requirements states: “This service
model is delivered by an ITH team comprised of one full-time equivalent (FTE) team leader and
at least two additional full-time equivalent positions.”

18. Similarly, Medicaid Clinical Coverage Policy 8A, page 54 in reference to CST
staffing requirements states: “CST shall be composed of three full-time staff positions as
follows: A. One full-time equivalent (FTE) team leader who is a Licensed Professional. . . B.
One FTE QP ... C. One FTE who is a QP, AP, Paraprofessional, or Certified Peer Support
Specialist . . . .” ‘

19. Genesis acknowledges that it was obligated to follow the Records Management and
Documentation Manual promulgated by DHHS/DMA (also known as “APSM-45.27). APSM-
45.2 was applicable to providers of Medicaid services at all times relevant to the instant matter,
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ments of APSM-45 mandatory. (Respondent’s Ex. 20; Tr

acknowledges that the requi
257-59.)

20. APSM-45.2 requires that providers of Medicaid services must maintain records of all
the required educational credentials and other applicable qualifications of their staff, and that
those records must be made available in the event of an audit by the LME/MCO or the State.
(Respondent’s Ex. 20, App. A; Tr. 257-59.)

21. An essential aspect of the North Carolina Medicaid program is that Medicaid
providers comply with APSM-45.2, the applicable Clinical Coverage Policies, administrative
rules, and DHHS/DMA policies. Such compliance is necessary in order for the State to
effectively implement Medicaid services, to ensure that auditors and LME/MCOs may complete
the tasks that they have contracted with the State to perform; and to prevent misuse or
misallocation of taxpayer funds.

22.10A NCAC 22F .0107 provides that all providers “shall keep and maintain all
Medicaid financial, medical, or other records necessary to fully disclose the nature and extent of
services furnished to Medicaid recipients and claimed for reimbursement.”

23. Thus in post payment reviews, the burden is on the provider to produce certain
documentation to validate that the provider has indeed complied with state and federal
requirements. While the ultimate burden of proof is on Respondent in the contested case hearing,
provider cannot rest on its laurels in at least the initial phases of the post payment reviews and
must produce the information to substantiate with particularity the work experience each team
member had prior to joining the team.

24. The burden is on the Provider to produce the requisite information to verify the
documented experience with the population served. The plain English language of this provision
is that not only is the Provider required to have written documentation of the experience prior to
joining the team, that experience has to be specific to the population served. To merely identify
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that someone worked at a facility or business that provided services that might fit the
requirement is NOT sufficient. It must be shown that the individual actually did the direct work
serving the particular population, whether it is ITH or CST services.

25. This is not “best practices” requirements—this is the plain language of Clinical
Coverage Policy 8A. The records should be clear as to the prior experience and that it was to the
population to be served. It is not up to the reviewers to try to figure it all out or to guess or
speculate—it is up to the provider to produce the required information to substantiate.

26. Genesis’ oral testimony and attempted explanation of its staff’s experience, without
written documentation of the same, is insufficient to meet the mandatory and unambiguous
documentation requirement(s) of APSM-45.2 and Clinical Coverage Policy 8A. (Respondent’s
Exs. 20; 1 at 36, 56.)

Recoupment

27. A significant part of the issue in this contested case is whether MeckLINK should be
allowed to recoup money from Petitioner when services have been rendered by Petitioner and
there is no issue of the quality of the services, but the recoupment is based on MeckLINK’s
contention that the documentation of staff qualifications to provide the services has not been
sufficiently produced by Genesis.

28. The North Carolina Administrative Code requires proper documentation. 10A NCAC
22F 0107

29. The Code has two provisions which are entitled “Recoupment”: 10A N.C.A.C. § 22F
.0601 and 10A N.C.A.C. § 22F 0706,

30. 10A N.C.A.C. § 22F .0706 speaks to recoupment of overpayments and how the
money will be distributed.

31. The Code states at 10A N.C.A.C. § 22F .0601 that “the Medicaid agency will seek
full restitution of any and all improper payments made to providers by the Medicaid program.”
The phrase “improper payments™ is not defined in the Code. However, in reading in pari materia
other sections, one may discern its meaning and intent.

32.10A N.CA.C. § 22F .0103 also similarly states that the Division shall institute
methods and procedures to, among other things, “recoup improperly paid claims.”

33. The Administrative Code states at 10A N.C.A.C. § 22F .0103 that “[t]he Division
shall develop, implement and maintain methods and procedures for preventing, detecting,
investigating, reviewing, hearing, referring, reporting, and disposing of cases involving fraud,
abuse, error, overutilization or the use of medically unnecessary or medically inappropriate
services.”
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34. There has been no assertion or allegation in this proceeding that Petitioner was in any
way responsible for fraud as defined in N.C.G.S. § 108A-63, i.e., there is no allegation or
assertion of Petitioner “knowingly and willfully making or causing to be made any false
statement or representation of material fact” or other type of fraud as defined therein.

35. There is no allegation or assertion of overutilization or that Petitioner provided
medically unnecessary or medically inappropriate services.

36. 10A N.C.A.C. § 22F .0301 defines provider abuse as including, among other things,
“[blilling for care and services that are provided by an unauthorized or unlicensed person.”
Services provided by someone who lacks the proper credentials or who does not meet minimum
requirements to provide the service would be an “unauthorized or unlicensed person.”

37. 10AN.C.A.C. § 22F .0103 also lists measures and procedures to be taken whenever
a provider has violated any of the listed missteps or misdeeds. Among the items listed that the
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but not limited to monitoring programs, referral for provider peer review those cases nvolving
questions of professional practice, and analyze and evaluate data and information to establish
facts and conclusions concerning provider and recipient practices” as well as recoup improperly

paid claims.

38.In section 10A N.C.A.C. § 22F .0501 (captioned “general”) it is stated that the
Division will safeguard against providers' practices that provide medically unnecessary and
medically inappropriate health care and services, and to ensure that quality of care rendered
recipients meets acceptable standards.

39. In section 10A N.C.A.C. § 22F .0602, the Code addresses “administrative sanctions
and remedial measures” for program abusers that the reviewers may consider. Among those
sanctions and remedial measures are warning letters, suspension or termination as a provider,
probation with close monitoring, or “flagging” a provider for manual review.

40. 10A N.C.A.C. § 22F .0602 does not provide for any monetary assessment among the
remedial measures listed because that is incorporated into the previous section, 10A N.C.A.C. §
22F 0601, which is set forth in paragraph 31 above. The provisions of 10A N.C.A.C. § 22F
10602 are discretionary (“may”) and the provisions of 10A N.C.A.C. § 22F .0601 are mandatory
(“will”).

41. Petitioner Genesis contends that this case is similar to the case of Ar Home Personal
Care Services, Inc. v. N.C. Department of Health & Human Services, Division of Medical
Assistance, No. 11 DHR 08755, 26 N.C. Reg. 1607 (N.C.O.A.H. Apr. 16, 2012), a case decided
by the Undersigned. The matters in this contested case hearing are significantly different in that
the issues are not just about record-keeping as in At Home Personal Care, but actually meet the
definition of “abuse.”

42. MeckLINK did not commit error by failing to utilize the administrative or remedial
remedies in 10A N.C.A.C. § 22F .0602.
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Gold Star Review

43. During the Gold Star Review, Genesis failed to produce documentation sufficient to
demonstrate that it had three staff members on each ITH team with one year of full time or full
time equivalent experience with the population served, as required by Clinical Coverage Policy
8A. Based on the documents submitted by Genesis, MeckLINK could not reasonably conclude
that each member of the ITH teams had the required experience with the population served at any
time during the Audit Period. (Respondent’s Exs. 1, 6, 20; Tr. 48-52; 73.)

44, During the Gold Star Review, Genesis did produce documentation sufficient to
demonstrate that four members of its CST team had one year of full time or full time equivalent
experience with the population served. There was not sufficient documentation to show that
Shamira Moore had the requisite experience. A team is only required to have three members.
Teams that were properly comprised of three members that did not include Shamira Moore
would be entitled to have been compensated.

45. Clinical Coverage Policy 8A provides that ITH and CST services are team-delivered
services. Specifically, Clinical Coverage Policy 8A provides that a CST team works “though a
team approach to assist adults in achieving rehabilitative and recovery goals” and “maintain([s]
contact and intervenes as one organizational unit.” (Respondent’s Ex. 1 at 52.) It further
provides that an IIH team “is a team approach designed to address the identified needs of
children and adolescents[,]” and that IIH staff “maintain contact and intervene as one
organizational unit.” (Respondent’s Ex. 1 at 34.)

46. Accordingly, CST and ITH services are considered to be provided not by one staff
member or individual staff members, but by the team as a whole. A team is comprised of three
members as set forth in Clinical Coverage Policy 8A. If any member of the three member team
is noncompliant with a requirement in Clinical Coverage Policy 8A, then the services billed by
the team are noncompliant. (Tr. 31-35.)

47. Because Genesis failed to present sufficient documentation to MeckLINK showing
that it had fully qualified ITH teams during the Audit Period, all ITH services provided during the
Audit Period were noncompliant. All CST services provided during the Audit Period which
included Shamira Moore were noncompliant.

48. During the reconsideration review as provided in 10A N.C.A.C. § 22F .0402, Genesis
was given an opportunity to clarify and supplement the information provided during the review,
but failed to do so satisfactorily. During the reconsideration review, possible administrative
measures and restitution could have been considered.

49. Genesis also failed to provide appropriate documentation for ten paid claims that
MeckLINK examined during the Gold Star Review, which were part of the Services (and which
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Genesis was informed would be evaluated in the Gold Star Review). These paid claims were
noncompliant because, among other things, services billed to Medicaid were not signed within
seven days of the date of service rendered as required by APSM-45.2; services that were not a
billable function of IIH or CST teams were improperly billed to Medicaid; and services that were
allegedly provided over the phone and not face-to-face were improperly billed to Medicaid.
(Respondent’s Ex. 7; Tr. 76-79.)

50. An auditor, such as MeckLINK during the Gold Star Review, does not have
discretion to simply assume that providers’ staff have the required experience. with the
population served if that experience is not clearly documented in the providers’ records as
required by APSM-45.

51. With the exception of CST services that may have been provided by a team without
Shamira Moore, the services rendered during the Audit Period were noncompliant with Clinical
Coverage Policy 8A, Implementation Update 37, and APSM-45.2.

52. Genesis billed MeckLINK for Medicaid reimbursement for the services and was paid

for the services through Medicaid funds.

53 MeckLINK has established by a preponderance of the evidence that the services
delivered to Medicaid recipients by Genesis to the degree set forth herein and paid by
MeckLINK through Medicaid funds were in fact not appropriately billed to Medicaid due to their
noncompliance with Clinical Coverage Policy 8A, Implementation Update 37, and APSM-45.2.

54. There is no evidence that all CST teams® services were noncompliant when there
were possibly teams that could have been properly constructed so as to exclude Shamira Moore.
MeckLINK committed error by finding that all CST teams were noncompliant. Otherwise
MeckLINK has established by a preponderance of the evidence that at no time relative to the
Gold Star Review or in its determination of the Services’ noncompliance did it exceed its
authority or jurisdiction, fail to use proper procedure, act arbitrarily or capriciously, or fail to act
as required by law or rule.

55 MeckLINK has established by a preponderance of the evidence that all ITH services
rendered were out of compliance during the audit period and that payback for those services is
owed. Credit should be given to Genesis for services rendered by CST teams properly comprise
of three team members that did not include Shamira Moore and were otherwise properly
composed. Any CST team that included Shamira Moore was out of compliance and therefore
payback for those services during the audit petiod is owed.

56. The calculated amount of payback as $558,746.50 for the out-of-compliance services
delivered may be incorrect. MeckLINK is required to calculate the amount owed by Genesis as
payback for all ITH services during the audit period. MeckLINK is required to determine the
amount of payback owed by Genesis for CST services rendered during the audit period that
included Shamira Moore or were improperly constituted.
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57. The undersigned finds and concludes that MeckLINK committed error by finding that
all CST teams were noncompliant. The undersigned finds and concludes that MeckLINK did not
otherwise err, exceed its authority or jurisdiction, fail to use proper procedure, act arbitrarily or
capriciously, or fail to act as required by law in connection with its Gold Star monitoring review
conducted on July 10 and 17, 2013, that the services were noncompliant as set forth herein with
rules and policies required for the services to be billable to Medicaid; that the services were
improperly billed to Medicaid; that MeckLINK s assessment of a payback for the services was
proper; and that Petitioner owes MeckLINK a repayment of Medicaid funds in the amount of
$558,746.50 for the services, less any amount to be determined for CST services performed by
properly constituted three member CST teams.

DECISION AND ORDER

Based upon the foregoing findings of fact and conclusions of law, it is hereby
ORDERED that MeckLINK shall determine within 30 days of this ORDER the amount of
payback Genesis owes for all of the ITH services performed for the audit period. Within 60 days
of Petitioner’s receipt from MeckLINK of the amount of the overpayment due for ITH services,
Petitioner shall remit to MeckLINK payment in full the amount determined to be owed for ITH
services that were inappropriately billed during the audit period.

It is further ORDERED that Genesis shall have 30 days from the date of this ORDER to
submit to MeckLINK documentation to show properly constituted CST teams during the audit
period that do not include Shamira Moore as having been a team member, Genesis is to submit
the amount it was reimbursed in Medicaid funds for the services of those identified CST teams.
MeckLINK shall have 15 days to verify those teams through the records-produced by Genesis.
The parties shall have an additional 15 days to work through any discrepancies in determining a
final amount of payback. Once MeckLINK makes the final determination of the amount of
payback for CST services, Genesis shall be given credit against the total payback amount of
$558,746.50 for the services provided by the properly constituted CST teams. Within 60 days of
receipt of the final amount due, Petitioner shall remit to MeckLINK payment in full the amount
determined to be owed for CST services that were inappropriately billed during the audit period.

NOTICE

This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34. Under the
provisions of North Carolina General Statute § 150B-45, any party wishing to appeal the final
decision of the Administrative Law Judge must file a Petition for Judicial Review in the Superior
Court of the county where the person aggrieved by the administrative decision resides, or in the
case of a person residing outside the State, the county where the contested case which resulted in
the final decision was filed. The appealing party must file the petition within 30 days after
being served with a written copy of the Administrative Law. Judge’s Final Decision. In
conformity with the Office of Administrative Hearings’ rule, 26 N.C. Admin. Code 03.0102, and
the Rules of Civil Procedure, N.C. General Statute 1A-1, Article 2, this Final Decision was
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served on the parties the date it was placed in the mail as indicated by the date on the
Certificate of Service attached to this Final Decision. N.C. Gen. Stat. § 150B-46 describes the
contents of the Petition and requires service of the Petition on all parties. Under N.C. Gen. Stat. §
150B-47, the Office of Administrative Hearings is required to file the official record in the
contested case with the Clerk of Superior Court within 30 days of receipt of the Petition for
Judicial Review. Consequently, a copy of the Petition for Judicial Review must be sent to the
Office of Administrative Hearings at the time the appeal is initiated in order to ensure the timely
filing of the record.

This the jlkid%): of June, 2015

Dofiald WrOverb

dministrative Law, Judge
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, Filed
STATE OF NORTH CAROLINA o IN THE OFICE OF
W5 AG 14 PR 2 ADMINISTRATIVE HEARINGS

' COUNTY OF WAKE 14 DHR 02198
- Office of
GENESIS PROJECT 1, INC., Adminish atrjfe Hearings
)
Petitioner, )
) .
V. ) FINAL DECISION REGARDING
) AMOUNT OF PAYBACK OWED BY
NC DEPARTMENT OF HEALTH AND )  PETITIONER FOR NONCOMPLIANT
HUMAN  SERVICES, DIVISION OF ) COMMUNITY SUPPORT TEAM
MEDICAL ASSISTANCE, and MECKLINK ) SERVICES
BEHAVIORAL HEALTHCARE, )
)
Respondents. )
)
)

This matter came on for hearing before Administrative Law Judge Donald W. Overby on
January 29 and 30, 2015 in Raleigh, North Carolina, and the Court issued a Final Decision in this
case on June 18, 2015 (the “Final Decision™). The Final Decision requested that Respondent
MeckLINK. Behavioral Healthcare (“MeckLINK”) and Petitioner Genesis Project 1, Inc.
(*Genesis™) (collectively, the “Parties”) take the following action regarding the amount of the
payment due for noncompliant Community Support Team (“CST”) services from the audit
period at issue (March 1, 2013 to July 17, 2013) to MeckLINK by Genesis:

1) “Genesis shall have 30 days from the date of this ORDER to submit to MeckLINK
documentation to show properly constituted CST teams during the audit period that
do not include Shamira Moore as having been a team member. Genesis is to submit
the amount it was reimbursed in Medicaid funds for the services of those identified
CST teams. MeckLINK shall have 15 days to verify those teams through the records
produced by Genesis.”

2) “The parties shall have an additional 15 days to work through any discrepancies in
determining a final amount of payback.”

3) “Within 60 days of receipt of the final amount due, Petitioner shall remit to
MeckLINK payment in full the amount determined to be owed for CST services that
were inappropriately billed during the audit period.”

On July 17, 2015, counsel for Genesis communicated to counsel for MeckLLINK that
“Genesis Project 1 has determined that Shamira Moore was on the Genesis Project 1 CST team
for the entire aundit period.” Also on July 17, 2015, MeckLLINK submitted an Affidavit of Dana
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Frakes stating that Genesis owed MeckLINK $28,420.50 for all noncompliant CST services
provided during the audit period. '

DECISION AND ORDER

Tt is hereby ORDERED that Genesis shall remit to MeckLINK $28,420.50 for CST
services that were inappropriately billed during the audit period on or before September 15, 2015
(60 days from Genesis receipt of the final amount due for these services).

NOTICE

This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34. Under
the provisions of North Carolina General Statute § 150B-45, any party wishing to appeal the final
decision of the Administrative Law Judge must file a Petition for Judicial Review in the Superior
Court of the county where the person aggrieved by the administrative decision resides, or in the
case of a person residing outside the State, the county where the contested case which resulted in
the final decision was filed. The appealing party must file the petition within 30 days after
being served with a written copy of the Administrative Law Judge’s Final Decision. In
conformity with the Office of Administrative Hearings’ rule, 26 N.C. Admin. Code 03.0102, and
the Rules of Civil Procedure, N.C. General Statute 1A-1, Article 2, this Final Decision was
served on the parties the date it was placed in the mail as indicated by the date on the
Certificate of Service attached to this Final Decision. N.C. Gen. Stat. § 150B-46 describes the
contents of the Petition and requires service of the Petition on all parties. Under N.C. Gen. Stat. §
150B-47, the Office of Administrative Hearings is required to file the official record in the
contested case with the Clerk of Superior Court within 30 days of receipt of the Petition for
Judicial Review. Consequently, a copy of the Petition for Judicial Review must be sent to the
Office of Administrative Hearings at the time the appeal is initiated in order to ensure the timely
filing of the record.

This the 14% day of August, 2015

DX

Donald W. verby
Administrativg Law Judge
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STATE OF NORTH CAROLINA IN THE OFFICE OF
: ADMINISTRATIVE HEARINGS
COUNTY OF WAKE 14 OSP 09759
STEPHEN DALE BROWN, z =
=
Petitioner, 2 =
’ FQ g ~
v. FINALDECISION &6 Y G
O T I
NORTH CAROLINA STATE UNIVERSITY, 9:; =
“% =
Respondent. e

This contested case was heard before the Honorable Donald W. Overby, Administrative
Law Judge, on 23 February 2015, 5 March 2015, and 6 March 2015 in Raleigh, North Carolina.

APPEARANCES

FOR PETITIONER: David G. Schiller
Schiller & Schiller

5540 Munford Rd., Suite 101
Raleigh, N.C. 27612

FOR RESPONDENT: Matthew Tulchin
Assistant Attorney General

N.C. Department of Justice
P.O. Box 629
Raleigh, N.C. 27602

EXHIBITS
Admitted for Petitioner:
Exhibit Description
1 December 14, 2011 Petitioner Response to Interim Appraisal
2 December 21, 2011 Petitioner Response to Interim Appraisal
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