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EXECUTIVE ORDERS

State of North Qarolina

PAT McCRORY
GOVERNOR

July 28, 2014
EXECUTIVE ORDER NO. 61
NOTICE OF TERMINATION OF EXECUTIVE ORDER NO. 50

WHEREAS, Executive Order No. 50 was issued on April 25, 2014, declaring a State of
Emergency in the State of North Carolina due to tornadoes and severe weather in Beaufort,
Chowan, Pasquotank and Perquimans counties; and

WHEREAS, the conditions that required the declaration of the State of Emergency have ended.

NOW, THEREFORE, by the power vested in me as Governor by the Constitution and laws of
North Carolina, IT IS ORDERED:

Pursuant to N.C.G.S § 166A-19.20(c) the State of Emergency that was declared by
Executive Order 50 is terminated immediately.

IN WITNESS WHEREOQYF, 1 have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this twenty-eighth day of July in the
year of our L.ord two thousand and fourteen, and of the Independence of the United States of
America the two hundred and thirty-nine.

at McCrory
Governor

ATTEST:

3

Elaine F. Marshall
Secretary of State
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EXECUTIVE ORDERS

State of North Qaroling

PAT McCRORY
GOVERNOR

August 1, 2014
EXECUTIVE ORDER NO. 62
ADDRESSING COAL ASH IN NORTH CAROLINA

WHEREAS, the issue of coal ash storage has not been adequately addressed in North Carolina
for more than six decades;

WHEREAS, on February 2, 2014, an estimated 39,000 tons of coal ash was released into the
Dan River following the failure of a stormwater pipe under a utility coal ash impoundment pond
in Eden, North Carolina;

WHEREAS, addressing the issue of coal ash is necessary for the protection of the health and
safety of the public;

WHEREAS, the General Assembly has considered, but has not yet passed, legislation that
would address the issue of coal ash in North Carolina;

WHEREAS, as Governor, I have an obligation to protect public health and safety within the
existing statutory framework.

NOW, THEREFORE, by the power vested in me as Governor by the Constitution and laws of
North Carolina, IT IS ORDERED:

Section 1. Policy

In order to protect ground water and drinking water from adverse impacts from coal ash
impoundments at publicly-owned electric utilities throughout North Carolina, the North Carolina
Department of Environment and Natural Resources is hereby instructed to continue to implement
all regulations and laws that:

1. Expeditiously assess coal combustion products impoundments at public electric
utilities;

2. Immediately initiate a survey of drinking water wells to determine any contamination
from coal combustion products impoundments;

3. Take appropriate action to halt any violations of the law where necessary;
4. Mandate remediation plans for all facilities where violations are found;

5. Continue to prosecute active lawsuits in furtherance of this Order;
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EXECUTIVE ORDERS

Section 2. Reports
The Department shall present interim reports to the Governor every 120 days.
This declaration is effective immediately and shall remain in effect until rescinded.

IN WITNESS WHEREOF, 1 have hereunto signed my name and affixed the Great Seal of the
State of North Carolina at the Capitol in the City of Raleigh, this 1*' day of August in the year of
our Lord two thousand and fourteen, and of the Independence of the United States of America
the two hundred and thirty-nine.

@:tﬁ—%ww _
A

Pat McCrory
Governor

ATTEST:

Elaine F. Marshall
Secretary of State
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PROPOSED RULES

Note from the Codifier:;Thenoticespublished in thisSection of the NC Register include the texiroposed rules. The agen
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public haa
later date if specified in the notice by the agency. If the agency adopts a rule that differstillysteom a prior published
notice, the agency must publish the text of the proposed different rule and accept comment on the proposed differé0t
days.

Statutory reference: G.S. 1508.2.

TITLE 12 1 DEPARTMENT OF JUSTIC E basic probation/paroletraining course. The revisions were
made to keep the training current with industry trends, and
Notice is hereby given in accordance with G.S. 180B2 that include the number of hours of training (increased from 160 to
the Criminal Justice Education and Training Standards207); as well as the instructional components of the course. The
Commission intends to amend the rules cited as 12 NCAC 094le is further revised to flect the correct title of the agency.
.0103; 09B .0203; 09G .0100102, .02020206, .03010304,
.0306, .0412, .0504, .0602; and repeal the rule cited as 1Zomments may be submitted to: Trevor Allen, P.O. Drawer
NCAC 09G .0413. 149, Raleigh, NC 2760Q2149; phone (919) 778205; fax (919)
7798210; email tjallen@ncdoj.gov
Agency obtained G.S. 150R9.1 certification:
[] OSBM certified on: Comment period ends: November 13, 2014
X RRC certified on: June 19, 2014 12 NCAC 09A
.0103; 12 NCAC 09B .0203; 12 NCAC 09G .0101, .0102Procedure for Subjectng a Proposed Rule to Legislative
.0202, .0203, .04, .0205, .0206, .0301, .0302, .0303,Review. If an objection is not resolved prior to the adoption of

.0304, .0306, .0413, .0504, .0602 the rule, a person may also submit written objections to the
August 21, 2014 12 NCAC 09G .0412 Rules Review Commission after the adoption of the Rule. If the
] Not Required Rules Review Commission receives writteand signed

objections after thedmption of the Rulén accordance with G.S.
Link to agency website pursuant to G.S. 15089.1(c): 150B-21.3(b2) from 10 or more persons clearly requesting

http://www.ncdoj.gov/AbotDOJ/LawEnforcemeniTraining- review by the legislature and the Rules Review Commission
and-Standards/CriminallusticeEducationand Training- approves the rule, the rule will become effective as provided in
Standards/Form&ndPublications.aspx G.S. 150B21.3(b1). The Commissin will receive written

objections until 5:00 p.m. on the ddgllowing the day the
Proposed Effective Date:January 1, 2015 Commission approves the ruléhe Commission will receive

those objections by mail, delivery service, hand delivery, or
Public Hearing: facsimile transmission. If you have any further dioes
Date: November 13, 2014 concerning the submission of objections to the Commission,
Time: 10:30 a.m. please call a Commission staff attorney at-28%-300Q

Location: Wake Technical Community Collegd”ublic Safety
Training Center, 321 Chapanoke Road, Raleigh, NC 27502  Fiscal impact (check all that apply).
State funds affeted i 12 NCAC 09A .0103; 12 NCAC

Reason for Proposed Action: 09G .0101, .0102, .0202, .0203, .0204, .0205, .0206, .0301,
12 NCAC 09B .0203i The rule revision allows the NC .0302, .0303,.0304, .0306, .0413, .0504 .0602

Community College System to administer an optional teSt (N[] Environmental permitting of DOT affected

Diagnostic Assessment and PlacenieNCDAP) assessment to Analysis submitted to Board of Transportation
prospective students in meeting the"igrade reading level [] Local funds affected

requirement of this rule. The NCDAP is not a nationally[] Substantial economic impact $1,000,00Q

standardized test, as required in the current rule, but wa$ No fiscal note required by G.S. 150RR1.4 71 12

formally approvedas an assessment mechanism by the StatdCAC 09B .0203, 12 NCAC 09G .0412

Board of Community Colleges on July 8, 2014.

12 NCAC 09A .0103; 12 NCAC 09G .0101, .0102, .0202, .0203,CHAPTER 0971 CRIMINAL JUSTICE EDU CATION AND
.0204, .0205, .0206, .0301, .0302, .0303, .0304, .0306, .0413, TRAINING STANDARDS

.0504 .0602 The rules are being revised in @mdto accurately

reflect the correct job classifications and corresponding agenc\sSUBCHAPTER 09A 1T CRIMINAL JUSTICE EDU CATION
throughout the rules. The Department of Public Safety removed  AND TRAINING STANDARDS COMMISSION

the Probation/Parole Intermediate classification, which is being

removed with these revisions. Also, the Dé&pant of SECTION .01007 COMMISSION ORGANIZAT ION AND
Correction is being revised to the Public Safety, Division of PROCEDURES

Adult Correction and Juvenile Justice.

12 NCAC 09G .0412 The Department of Public Safety, Office

of Staff Development and Training revised the curriculum of the
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PROPOSED RULES

12 NCAC 09A .0103  DEFINITIONS

The following definitions apply throughout Subchapters 12
NCAC 09A through 12 NCAC 09F, except as modified in 12
NCAC 09A .0107 for the purposef the Commission's rute
making and administrative hearing procedures:

Q) "Agency" or "Criminal Justice Agency" means
those state and local agencies identified in
G.S. 17C2(2).

(2) "Alcohol Law Enforcement Agent" means a

law enforcement officer appointetdy the

Secretary othe Department oErime-Control

and Public Safetyas authorized by G.S. 18B

500.

3) "Chief Court Counselor" means the person
responsible for administration and supervision
of juvenile intake, probation and pestiease
supervision in ach judicial district, operating
under the superV|S|on of the Department of

tion.

Public Safety, Division of Adult Correction

and Juvenile Justice.

(4) "Commission of an offense" means a finding
by the North Carolina Criminal Justice
Education and Training Standards
Commission or an administrative body that a
person performed the acts necessary to satisfy
the elements of a specified criminal offense.

(5) "Convicted" or "Conviction" means—and
ineludes, meansfor purpogs of this Chapter,
the entry of:
€) a plea of guilty;

(b) a verdict or finding of guilt by a jury,
judge, magistrate, or other
adjudicating body, tribunal, or
official, either civilian or military; or

(c) a plea of no contest, nolo contendere,
or the egivalent.
(6) "Criminal Justice Officer(s)" means those

officers identified in G.SI7G2(3) 17G2(3),
and excluding Correctionabfficers; officers
andPrebation/parel@robation/parolefficers,
and—Probation/parole—oflicers—intermediate.
officers. The-term—Probation/parole—officers
intermediate;as-used-in-this-Chapter-has the

(10)

11)

(12)

(13)

(14)

"Educational Points" means points earned
toward the Professional Certificate Programs
for studiessatidactorily-completeccompleted,
with passing scores achieveéhr semester
hour or quarter hour credit at a regionally
accredited institution of higher learning. Each
semester hour of college credit equals one
educational point and each quarter hour of
college credit equals twihirds of an
educational point.
"Enrolled" means that an individual is
currently actively participating in an egoing
presentation of a Commissi@ertified basic
training course that has nbeeenconcluded on
the day probationy certification expires. The
term "currently actively participating” as used
in this definition means:
(@) for law enforcement officers, that the
officer is then attending an approved
course presentation averaging a
minimum of 12 hours of instruction
eachweek; and
(b) for Department ofduvenile—Justice
and—Delingueney—PreventioRublic
Safety, Division of Adult Correction
and Juvenile Justic@ersonnel, that
the officer is then attending the last or
final phase of the approved training
course necessary rfdully satisfying
the  total course completion
requirements.
"High School" means graduation from a high
school that meets the compulsory attendance
requirements in the jurisdiction in which the
school is located.
"In-Service Training" means anyné all
training prescribed in 12 NCA®SE—-0102
09B .0105 that must be satisfactorily
completed completed, with passing scores
achieved, by all certified law enforcement
officers during each full calendar year of
certification.
"In-Service Training Cordinatof means the
person designated by a law enforcement

same—meaning—as—APTrobati on/ @agency head to administer rthe agesciyr

su+veitlaneceo2B3xsed in G.S. gefVice training program.

(7 "Criminal Justice System" means the whole of (15) "Lateral Transfer" means the employment of a
the State and local criminal justice agencies criminal justice officer, at any rank, by a
described in Item (1) of this Rule. criminal justice agency, based upothe

(8) "Department Head" means the chief officer's special qualifications or experience,
administrator of any criminal justicegeney without following the usual selection process
agency,and specifically includes any chief of established by the agency for basic officer
police or agency director. "Department Head" positions.
also includes a designee appointed in wgitin (16) "Law Enforcement Code of Ethics" meathsat
by the Department head. the code adopted by the Commission on

(9) "Director" means the Director of the Criminal September 19,1973, that reads: reads as
Justice Standards Division of the North follows:

Carolina Department of Justice. As a law enforcement officer, my fundamental
duty is to serve the community; to safeguard
29:05 NORTH CAROLINA REGISTER SEPTEMBER 2, 2014
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PROPOSED RULES

(17)

(18)

lives and property; to protect the innocent
against deception, the weak against oppression
or intimidation, and the peaceful agstn
violence or disorder; and to respect the
constitutional rights of all to liberty, equality,
and justice.

I will keep my private life unsullied as an
example to all, and will behave in a manner
that does not bring discredit to me or to my
agency. | willmaintain courageous calm in
the face of danger, scorn, or ridicule; develop
self-restraint; and be constantly mindful of the
welfare of others. Honest in thought and deed
both in my personal and official life, | will be
exemplary in obeying the law andhet
regulations of my department. Whatever | see
or hear of a confidential nature or that is
confided to me in my official capacity will be
kept ever secret unless revelation is necessary
in the performance of my duty.

I will never act officiously or permipersonal
feelings, prejudices, political  beliefs,
aspirations, animosities or friendships to
influence my decisions. With no compromise
for crime and with relentless prosecution of
criminals, | will enforce the law courteously
and appropriately withouefr or favor, malice
or ill will, never employing unnecessary force
or violence and never accepting gratuities.

| recognize the badge of my office as a symbol
of public faith, and | accept it as a public trust
to be held so long as | am true to the etloits
the police service. | will never engage in acts
or corruption or bribery, nor will | condone
such acts by other police officers. | will
cooperate with all legally authorized agencies
and their representatives in the pursuit of
justice.

I know that | done am responsible for my own
standard of professional performance and will
take every reasonable opportunity to enhance
and improve my level of knowledge and
competence.

| will constantly strive to achieve these
objectives and ideals, dedicating mysedfdre
God to my chosen profession...law
enforcement.

"Juvenile Court Counselor" means a person
responsible for intake services and court
supervision services to juveniles under the
supervision of the chief court counselor.
"Juvenile Justice Offir" means persons
designated by the Secretary of the Department
of Juvenile—Justice—and—Delinguency
PreventionPublic Safety, Division of Adult
Correction and Juvenile Justite provide for
the care and supervision of juveniles placed in
the physical custdy of the Department.

(19)

(20)

(21)

(22)

(23)

"Law Enforcement Officer" means an
appointee of a criminal justice agency or of the
State or of any political subdivision of the
State who, by virtue of his office, is
empowered to make arrests for violations of
the laws of thisState. Specifically excluded
from this-title the title of "Law Enforcement
Officer" are sheriffs and their sworn
appointees with arrest authority who are
governed by the provisions of G.S. 17E.
"Law Enforcement Training Points" means
points earnedtoward the Law Enforcement
Officers' Professional Certificate Program by
successful completion of Commission
approved law enforcement training courses.
Twenty classroom hours of Commission
approved law enforcement training equals one
law enforcement trainig point.
"LIDAR" means a  speetheasuring
instrument that electronically computes, from
transmitted infrared light pulses, the speed of a
vehicle under observation.
"Local Confinement Personnel" means any
officer, supervisor or administrator af local
confinement facility in North Carolina as
defined in G.S. 153R17; any officer,
supervisor or administrator of a county
confinement facility in North Carolina as
defined in G.S. 153&18; or, any officer,
supervisor or administrator of a district
confinement facility in North Carolina as
defined in G.S. 153419.
"Misdemeanor" means those criminal offenses
not classified under the laws, statutes, or
ordinances as felonies. Misdemeanor offenses
are classified by the Commission as follows:
@ "Class A Misdemeanor" means a
misdemeanor committed or omitted
in violation of any common law, duly
enacted erdirance ordinance, or
criminal statute of thistateStatethat
is not classified as a Class B
Misdemeanor pursuant to Sitbm
(23)(b) of this Ru. Class A
Misdemeanor also includes any act
committed or omitted in violation of
any common law, duly enacted

ordinance, criminal statute, or
criminal traffic code of any
jurisdiction  other than  North

Carolina, either civil or military, for
which the makmum punishment
allowable for the designated offense
under the laws, statutes, or ordinances
of the jurisdiction in which the
offense occurred includes
imprisonment for a term of not more
than six months. Specifically
excluded from this grouping of "Class

29:05
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(b)

A Misdemeanor" criminal offenses
for jurisdictions other than North
Carolina, are motor vehicle or traffic
offenses designated as misdemeanors
under the laws of other jurisdictions,
or duly enacted ordinances of an
authorized governmental entity with
the exception of the offense of
impaired driving which that is
expresslyincluded herein as a Class
A Misdemeanor if the offender could
have been sentenced for a term of not
more than six months. Also
speeifieallyincluded herein as a Class
A Misdemeanor is he offense of
impaired driving, if the offender was
sentenced under punishment level
three [G.S. 2a79(i)], level four
[G.S. 20179())], or level five [G.S.
20-179(k)]. Class A Misdemeanor
shall also include acts committed or
omitted in North Carolina jor to
October 1, 1994 in violation of any
common law, duly enacteskdinance
ordinance,or criminal statute, of this
state State for which the maximum
punishment allowable for the
designated offense included
imprisonment for a term of not more
than six maiths.

"Class B Misdemeanor" means an act
committed or omitted in violation of
any common law, criminal statute, or
criminal traffic code of thistateState
that is classified as a Class B
Misdemeanor as set forth in the Class
B Misdemeanor Manual asuplished
by the North Carolina Department of
Justice which is hereby incorporated
by reference and shadlutomatically
include any later amendments and
editions of the incorporated material
as provided by G.S. 1506Bl.6. (24)
Copies—of-the—publication—may—be
obtained—from—the—North—Carolina
Department—of Justice,—Post-Office
Box—629.—Raleigh,—Neorth—Carolina
27602. The publication is available
from the Commissios website:
http://www.ncdoj.gov/getdoc/60bb12
ca47c048cbale3 (25)
6095183c4c2a/Clas3-
MisdemeanoiManuat2005.aspx

Fhere—is—no—cost-per—manual-at the
time-of-adoption-ef-this-RuleClass B

Misdemeanor also includes any act
committed or oritted in violation of

any common law, duly enacted
ordinance, criminal statute, or

criminal traffic code of any
jurisdiction  other than  North
Carolina, either civil or military, for
which the maximum punishment
allowable for the designated offense
under tle laws, statutes, or ordinances
of the jurisdiction in which the
offense occurred includes
imprisonment for a term of more than
six months but not more than two
years. Specifically excluded from
this  grouping of "Class B
Misdemeanor" criminal offenses for
jurisdictions  other than  North
Carolina, are motor vehicle or traffic
offenses designated as being
misdemeanors under the laws of other
jurisdictions with the following
exceptions: Class B Misdemeanor
doesexpresshyinclude, either first or
subsequenbffenses of driving while
impaired if the maximum allowable
punishment is for a term of more than
six months but not more than two
years, driving  while license
permanently revoked or permanently
suspended, and those traffic offenses
occurring in other juddictions which
are comparable to the traffic offenses
specifically listed in he Class B
Misdemeanor Manual. "Class B
Misdemeanor” shall also include acts
committed or omitted in North
Carolina prior to October 1, 1994 in
violation of any common law, duly
enacted ordinance, criminal statute, or
criminal traffic code of thistateState
for which the maximum punishment
allowable for the designated offense
included imprisonment for a term of
more than six months but not more
than two years.
"Qualified Assistant” means an additional staff
person designated as such by the School
Director to assist in the administration of a
course when a certified institution or agency
assigns additional responsibilities to the
certified School Director during the plangin
development, and implementation of a
certified course.
"Radar" means a speateasuring instrument
that transmits microwave energy in the 10,500
to 10,550 MHZ frequency (Xpandband,or
transmits microwave energy in the 24,050 to
24,250 MHZ frequety (K) band-band, and
either of which operates in the stationary or
moving mode. "Radar" further means a speed
measuring  instrument  that  transmits
microwave energy in the 33,400 to 36,000
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MHZ (Ka) band and operates in either the (c) The school shall give priority admission in certified criminal
stationary or moving mode. justice training courses to individuals holding {tithe
(26) "Resident" means any youth committed to aemployment with criminal justice agencies.
facility operated by the Departmentdfvenile  (d) The school shathot admit any individual as a trainee in a
Justice—and—Delinquency—PreventioRublic  presentation of the "Criminal Justice Instructor Training Course"
Safety, Division of Adult Correction and who does not meet the education and experience requirements
Juvenile Justice. for instructor certification under Rule .0302 of this Subchapter
(27) "School" or "criminal justice school" means an within 60 days of sumessful completion of the Instructor
institution, college, university, academy, or Training State Comprehensive Examination.
agency that offers criminal justice, law (e) The school shall not admit an individual, including partial or
enforcement, or traffic control and limited enrollees, as a trainee in a presentation of the Basic Law
enforcement training for criminal justice Enforcement Training Course unless thdividual individual
officers or law enforcement officers. "School" within one year prior to admission to Basic law Enforcement
includes the criminal justice training course Training places into course DRE 098 at a North Carolina
curriculum, instructors, and facilities. Community College as a result of taking the Reading and
(28) "School Director" means the person designatedEnglish component of the North Carolina Diagnostic
by the sponsoring institution or agency to Assessmentral Placement test as approved by the State Board
administer the criminal justice school. of Community Colleges on July 18, 2014
(29) "SpeedMeasuring Instruments” (SMI) means (http://www.nccommunitgolleges.edu/sites/default/files/state
those devices or systems, includingaatime board/minutes/approved _minutesl6may2014- bwj_edits -
distance, and LIDAR, approved under _7.8.14. or has taken the reading component of a nationally
authority of G.S. 17(a)(13) for use in North  standardized test within one year prior to admission to Basic
Carolina in determining the speed of a vehicleLaw Enforcement Training and hasosed at or above the tenth
under observation and particularly includes allgrade level or the equivalent. For the purposes of this Rule:

named devices or systems as specifically Q) Partial or limited enrollee does not include
referenced in the approvdist of 12 NCAC enrollees who eurrently hold general
09C .0601. certification or who have held general

(30) "Standards Division" means the Criminal certification within 12 months prior tthe date
Justice Standards Division of the North of enrollment.

Carolina Department of Justice. 2) A nationally standardized test is a test that:

(31) "Time-Distance" means a speetkasuring (A) reports scores as national percentiles,
instrument that electronically computes, from stanines stanines, or grade
measurements of timeand distance, the equivalents; and
average speed of a vehicle under observation. (B) compares student test results to a

national norm.

Authority G.S17G2; 17G6; 17G10; 153A217. (f) The school shall not admit any individual as a trainee in a
presentation of the Basic Law Enforcement Training Course

SUBCHAPTER 09B- STANDARDS FOR CRIMIN AL unless the individual has provided to the School Director a
JUSTICE EMPLOYMENT: EDUCATION: AND medical examination report, completed by a physician licensed
TRAINING to practicemedicine in North Carolina, a physician's assistant, or

a nurse practitioner, to determine the individual's fitness to

SECTION .02007 MINIMUM STANDARDS FO R perform the essential job functions of a criminal justice officer.
CRIMINAL JUSTICE SCH OOLS AND CRIMINAL The Director of the Standards Division shall grant an exception
JUSTICE TRAINING PRO GRAMS OR COURSES OF to this standard for a period of time not to exceed the
INSTRUCTION commencement of the physical fitness topical area when failure

to timely receive the medical examination report is not due to

12 NCAC 09B .0203  ADMISSION OF TRAINEE S neglect on the part of the trainee.

(& The school director shall not admit any individual as dg) The school shall not admit any indlual as a trainee in a
trainee in a presentation of the Basic Law Enforcement Trainingresentation of the Basic Law Enforcement Training Course

Course who is not aitizen of the United States. unless the individual is a high school graduate or has passed the
(b) The school shall not admit any individual younger than 2@eneral Educational Development Test indicating high school
years of age as a trainee in any +amademic basic criminal equivalency. High school diplomas earned through

justice training course. Individuals under 20 years of age magorrespondence enroliment are not recognized toward the
be granted authorization for early eliment as trainees in a educational requirements.

presentation of the Basic Law Enforcement Training Courséh) The school shall not admit any individual trainee in a

with prior written approval from the Director of the Standardspresentation of the Basic Law Enforcement Training Course
Division. The Director shall approve early enrollment as long asnless the individual has provided the certified Scictor a

the individual turns 20 years of age priorthe date of the State certified criminal record check for local and state records for the
Comprehensive Examination for the course. time period since the trainee has become an adult and from all
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locations where the trainee hasided since becoming an adult. motor vehicle), G.S. 2@11(5) (fictitious name or address in
An Administrative Office of the Courts criminaécord check or application for registration), G.S. 280.1 (unlawful use fored

a comparable otdf-state criminal record check will satisfy this or blue lights), G.S. 2037.2 (operation of vehicles resembling
requirement. law enforcement vehicles), G.S.-2@1.3 (unlawful racing on
(i) The school shall not admit any individual as a trainee in atreets and highways), G.S.-201.5 (speeding to elude arrest),
presentation of the Basic Law Enforcement Training Coursand G.S. 20166 (duty to stop in event of accident). The

who has been convicted of the folloygin notifications required under this Paragrapiust shall be in
Q) a felony; writing, must specify the nature of the offense, the court in
(2) a crime for which the punishment could havewhich the case was handled, the date of the arrest or criminal
been imprisonment for more than two years; charge, the date of issuance of the Domestic Violence Order
3) a crime or unlawful act defined as a "Class B(G.S. 50B),the final disposition, and the date thereof. The

Misdemeanor" within the five year period notifications required under this Paragraphust shall be
prior to the date of application for employment received by the School Director within 30 days of the date the
unless tk individual intends to seek case was finally disposed of in court. The requirements of this
certification through the North Carolina Paragraph are appéible at all times during which the trainee is
Sheriffs' Education and Training Standardsenrolled in a Basic Law Enforcement Training Course. The
Commission; requirements of this Paragraph are in addition to the notifications
(4) four or more crimes or unlawful acts defined required under 12 NCAC 10B .0301 and 12 NCAC 09B
as "Class B Misdemeanors" regardless of the0101(8).
date of conviction;
(5) four or more dmes or unlawful acts defined Authority G.S. 1765; 17C-10.
as "Class A Misdemeanors" except the trainee
may be enrolled if the last conviction date SUBCHAPTER 09Gi STANDARDS FOR CORRECTIONS
occurred more than two years prior to the date  EMPLOYMENT, TRAINING , AND CERTIFICATION
of enrollment;
(6) a combination of four or more "Class A SECTION .010071 SCOPE, APPLICABILITY , AND
Misdemeanors” or "Class B Misareanors" DEFINITIONS
regardless of the date of conviction unless the
individual intends to seek certification through 12 NCAC 09G .0101  SCOPE AND APPLICABIL ITY
the North Carolina Criminal Justice Education OF SUBCHAPTER
and Training Standards Commission. This Subchapter governs the implementation of mimmu
() Individuals charged with crimes as specified in Paragraph (8tandards for employment, training, and certificationtiee
of this Rule, and such offenses were dismissed or the person wag classes of corrections officers: correctioatleers, officers
found not guilty, may be admitted into the Basic Lawand probation/paroleofficers,—and—probation/parole—officers
Enforcement Training Course but completion of the Basic Lavintermediateofficers, as well as the standards for correstio
Enforcement Training Course does not ensure that certificatiosthools and the statercections certificate progranRefinitions
as a law enforceemt officer or justice officer through the North and procedures contained within 12 NCAC 09A through 09F do
Carolina Criminal Justice Education and Training Standardsot apply to these classes of corrections officers, unless
Commission will be issued. Every individual who is admitted aspecifically referencedreferencedsnly Only rules specifically
a trainee in a presentation of the Basic Law Enforcemenhcluded in Subchapter 09G apply to these employees of the
Training Course shall notifthe School Director of all criminal North Carolina Department ofcerrection. Public Safety,
offenseswhich the trainee is arrested for or charged with, plead®ivision of Adult Correction and Juvenile Justice.
no contest to, pleads guilty to or is found guilty of, and of all
Domestic Violence Orders (G.S. 508pich thatare issued by a Authority G.S. 17€1; 17G6.
judicial official aftera hearing that provides an opportunity for
both parties to be present. This includes all criminal offenses2 NCAC 09G .0102 DEFINITIONS
except minor traffic offenses andpecifically includes any The following definitions applyhroughout this Subchapter only:

offense of Driving Under the Influence (DUI) or Driving While 1) "Commission of an offense” means a finding
Impaired (DWI). A minortraffic offense is defined, for the by the North Carolina Criminal Justice
purposes of this Paragraph, as an offense where the maximum Education and Training Standards
punishment allowable by law is 60 days or fewer. Other Commission or an administrative body that a
offenses under G.S. 20 (Motor Vehicles) or similar laws of other person performed the acts necessary to satisfy
jurisdictions which shall be reported the School Director are the elementsf a specified offense.

G.S 20138.1 (driving while under the influence), G.S.-2® (2) "Convicted" or "Conviction" means—and
(driving while license permanently revoked or permanently includes, means, for purposes of this
suspended), G.S. ZB(5) (fictitious name or address in Subchapter, the entry of:

application for license or learner's permit), G.S.-3208 @ a plea of guilty;

(fraudulent use of a fictitious name for a special identification (b) a verdict or finding of guilt by a jury,
card), G.S. 2A102.1 (false report of theft or conversion of a judge, magistrate, or other duly
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3)

(4)

®)

(6)

(7)

(8)

9

constituted, establisheddjudicating
body, tribunal, or official, either
civilian or military; or

(c) a plea of no contest, nolo contendere,
or the equivalent.

"Correctional Officer" means an employee of

the North Carolina Department &forrection,

Division-of PrisenrsPublic Safety, Division of

Adult Correction and Juvenile Justice,

responsible for the custody of inmates or

offenders.

"Corrections Officer" meanany—er-all either

or_both of the three two classes of officers

employed by the North Carolina Department
of Cewection:Public Safety, Division of Adult

Correction and Juvenile Justiceorrectional

officer; officer or probation/parol®fficer;—and

probation/parole-officemtermediateofficer.

"Criminal Justice System" means the whole of

the State and localrimninal justice agencies

including the North Carolina Department of

Correction. Public Safety, Division of Adult

Correction and Juvenile Justice.

"Director" means the Director of the Criminal

Justice Standards Division of the North

Carolina Departmerdf Justice.

"Educational Points" means points earned

toward the State Correction Officers'

Professional Certificate Program for studies

satistactorily completed with passing grades

for semester hour or quarter hour credit at a

regionally accredited itisution of higher

education. Each semester hour of college
credit equals one educational point and each
quarter hour of college credit equals titnirds

of an educational point.

"High School" means graduation from a high

school that meets the compailg attendance

requirements in the jurisdiction in which the
school is located.

"Misdemeanor" for corrections officers means

those criminal offenses not classified under the

laws, statutes, or ordinances as felonies.

Misdemeanor offenses for correct® officers

are classified by the Commission fadlows:

the following as set forth in G.S. or otherwise
stated:

(a) 14-2.5 Punishment for
attempt (offenses that are ClasslA
misdemeanor)

(b) 14-27.7 Intercourse and
sexual offenses with certain victims
(If defendant is school personnel
other than a teacher, school
administrator, student teacher or
coach)

(c) 14-32.1(f) Assault on
handicapped persons

(d)
(e)

®
)
(h)
0)
0]

(k)

o

(m)

(n)
(0)
P

(@)
n

(s)

(®)

(u)

v)

(w)
)

v)

@

14-32.2(b)(4) Patient abuse and
neglect, punishments

14-32.3 Exploitation by
caretaker of disabb/elcer adult in
domestic settingiesulting in loss

of less tlan one thousand dollars
($1000) (August 1, 200dDecember 1,
2005. Repealed December 1, 2005)

14-33(b)(9) Assault, battery
against sports official

14-33(c) Assault, battery
with circumstances

14-34 Assault by pointing
agun

14-34.6(a) Assault on

Emergency Personnel

14-54 Breaking or

Entering into buildings generally (14
54(b))

14-72 Larceny of

property receiving stolen goods etc.;
not more than one thousand dollars
($1000.00) (1472(a))

14-72.1 Concealment of
merchandise (342.1(e); 3rd or
subsequent offense)

14-76 Larceny,
mutilation, or destruction of public
records/papers

CH 14 Art. 19A False/fraudulent use
of credit device (14113.6)

CH 14 Art. 19B Financial
transaction card crime (1#413.17(a))
14-114(a) Fraudulent disposal
of personal prop¢y on which there is
a securityinterest

14-118 Blackmailing

14-118.2 Obtaining academic
credit by fraudlent means (14
118.2(b))

14-122.1 Falsifying
documents issued by a school {14
122.1(c))

14-127 Willful and wanton
injury to real property

14-160 Willful and wanton

injury to personal property greater
than two hundredollars
($200.00) (14160(b))

14-190.5 Preparation of
obscene photographs

14-190.9 Indecent Exposure

14-190.14 Displaying material

harmful to minors (14.90.14(b))

14-190.15 Disseminating
harmful material to minors (14
190.15(d))

14-202.2 Indecent libertis

between children
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(aa)
(bb)
(cc)
(dd)
(ee)
(ff)
(99)
(hh)
(ii)
(@ih)
(kk)
(i

(mm)

(nn)

(00)

(Pp)

(qa)

()

(ss)
(tt)

(uu)
(W)

(ww)

(xx)

yy)
(z2)

14-202.4 Taking indecent
liberties with a student

14-204 Prostitution (14
207;14-208)

14-223 Resisting officers
14-225 False, etc., reports

to law enforcement agencies or
officers

14-230 Willfully failing to
discharge duties

14-231 Failing to make
reports and discharge other duties
14-232 Swearing falsely to
official records

14-239 Allowing prisoners
to escape punishment

14-255 Escape of working
prisoners from custody

14-256 Prison breach and
escape

14-258.1(b) Furnishing certain
contraband to inmates

14-259 Harboring or aiding

certain persons

CH 14 Art. 34  Persuading inmates
to escape; harboring fugitives (14
268)

14-269.2 Weapons on
campus or otheeducational property
(14-269.2(d), (e) and ()

14-269.3(a) Weapons where
alcoholic beverages are sold and
consumed

14-269.4 Weapons on state
property and in courthouses

14-269.6 Possession and sale
of springloaded projectile knives
prohibited (14269.6(b))

14-277 Impersonation of a
law-enforcement or other public
officer verbally, by displaying a
badge or insignia, or by operating a
red light (14277 (d1) and (e))

14-277.2(a) Weapons at
parades, etc., prohibited

14-277.3 Stalking (14
277.3(b))

14-288.2(b) Riot

14-288.2(d) Inciting to riot

14.288.6(a) Looting;
trespassing during emergency

14-288.7(c) Transporting

weapon or substance  during
emergency

14-288.9(c) Assault on

emergency personnel; punisbnts
14-315(a) Selling or giving
weapons to minors

(aaa)
(bbb)
(cco)
(ddd)

(eee)

(fff)

(9g99)
(hhh)

(iii)

(iip)

(KKK)

(i

(mmm)

(nnn)
(000)

(PPP)

(99q)

(rrr)

(sss)
(ttt)
(uuu)
(vwv)
(www)
(Xxx)

(yyy)

14-315.1 Storage of firearms
to protect minors

14-316.1 Contributing to
delinquency

14-318.2 Child abuse

14-360 Cruelty to animals
14-361 Instigating or

promoting cuelty to animals
14-401.14 Ethnic intimidation;
teaching any technig to be used for
(14-401.14(a)nd (b))

14-454(a) or (b) Accessing
computers

14-458 Computer trespass
(Damage less than two thousand five
hundred dollar§$2500.00)
15A-266.11 Unauthorized use
of DNA databank; willful disclosure
(15A-266.11(a) andb))

15A-287 Interception and
disclosure of wire etc.
communications

15B-7(b) Filing false or

fraudulent application for
compensation award

18B-902(c) False statements in

application for ABC permit (18B
102(b))

20-37.8(a) & (c) Fraudulent use of a
fictitious name fo a special
identification card

20-102.1 False report of theft
or conversion of a motor vehicle
20-111(5) Fictitious name or
address in application for registration

20-130.1 Use of red or blue
lights on vehicles prohibited (20
130.1(e))

20-137.2 Operation of

vehicles resembling lax@nforcement
vehicles (20137.2(b))

20-138.1 Driving while
impaired (punibment level 1 (20
179(g))or 2 (26179(h))

20-138.2 Impaired driving in
commercial vehicle (20.38.2(e))

20-141.5(a) Speeding to elude
arrest
20-166(b) Duty to stop in

event of accident or collision
20-166(c) Duty to stop in
eventof accident or collision
20-166(c1) Duty to stop in
event of accident or collision

50B-4.1 Knowingly
violating valid protective order
5833105 False statement in
applications for insurance
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(zzz) 58815 Careless or
negligent setting dfires

(aaaa) 62A-12 Misuse of 911
system

(bbbb) 90-95(d)(2) Possession of
schedule Il, 1, IV

(ccce) 90-95(d)(3) Possession of
Schedule V

(dddd) 90-95(d)(4) Possession of
Schedule VI (when punishable as
Class 1 misdemeanor)

(eeee) 90-95(e)(4) Conviction of 2 or
more violations of Art. 5

(ffff) 90-95(e)(7) Conviction of 2 or
more violations of Art. 5

(gggg) 90-113.22 Possession of drug
paraphernalia (8213.22(b))

(hhhh) 90-113.23 Manufacture or
delivery of drug paraphernalia (90
113.23(c))

(iiii) 97-88.2a) Misrepresentation
to get worker's compensation
payment

(i) 108A-39(a) Fraudulent
misrepresentation of public assistance

(kkkk) 108A-53 Fraudulent (20)
misrepresentation of foster care and
adoption assistangayments

(i 108A-64(a) Medical assistance
recipient fraud; less than four

hundred dollars ($400.00)(108 (11)
64(c)(2))
(mmmm)108A80 Recipient check

register/list of all recipients of AFDC
and statecounty special assistance
(108A-80(b))

(nnnn) 108A-80 Recipient check
register/ list of all recipiestof AFDC
and statecounty special assistance;
political mailing list (108A80(c))

(0o00) 113290.1(a)(2) Criminally
negligent  hunting; no  bodily
disfigurement

(pppp) 113-290.1(a)(3) Criminally
negligent hunting; bodily
disfigurement

(qgaq) 113-290.1(a)(4) Criminally
negligent hunting; death results

(rrrr)  113290.1(d)  Criminally
negligent hunting; person
convicted/suspended license

(ssss) 14358.1(a) Use of public
purchase or contract for private
benefit (14358.1(c))

(ttt) 148-45(d) Aiding escape or
attempted escape from prison

(uuuu) 162-55 Injury to prisoner
by jailer

(vww) CommonLaw misdemeanors:

0] Going Armed to the Terror
of the People

(ii) CommonLaw Mayhem

(i) False Imprisonment

(iv) CommonLaw Robbery

(v) CommonLaw Forgery

(vi) CommonLaw Uttering of

Forged paper

(vii) Forcible Trespass

(viii)  Unlawful Assembly

Vix CommonLaw Obstruction

of Justice

(wwww)Those offenses occurring in other

jurisdictions  which  that are

comparable to the  offenses

specifically listed in (a) through

(vwwv) of this Rule.
(xxxx) Any offense proscribed by 18SC

922(g)(8)fLautenburg—Amendment]

U.S.C. 922 (1996),

(http://www.gpo.gov/fdsys/pkg/USC

ODE-2011+title18/pdf/lUSCODE

2011 title18-partilchap44

sec922.pdf) that would prohibit

possessing a firearm or ammunitio
"Pilot Courses" means those courses approved
by the Education and Training Committee,
consistent with 12 NCAC 09G .0404, which
are utilized to develop new training course
curricula.
"Probation/Parole Officer" means an employee
of the North Carlina Department of
Correction,——Division——of — Community
Corrections, Public Safety, Division of Adult
Correction and Juvenile Justieenhose duties
include supervising, evaluating, or otherwise
instructing offenders placed on probation,
parole, post releaseiservision, or assigned to
any other communitpased program operated

by the Division of Cemmunity—Corrections.

Adult Correctlon and Juvenlle Justice

£3)(12) "Quialified Assisant" means an additional staff

person designated as such by the School
Director to assist in the administration of a
course when a certified institution or agency
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assigns additional responsibilities to the Division of Adult Correction and Juvenile Justiigall be a high

certified School Director during the planning, school graduate or have passed the Gené&milicational

dewlopment, and implementation of a Development Test indicating high school equivalency.

certified course. (b) Every person employed as a probation/parole officer by the
{44)(13)"School" means an institution, college, North Carolina Department of Correction shall be a graduate of

university, academy, or agency which offers a regionally accredited college or university and have attahed

penal or corrections training for correctional least the baccalaureate degree.

officers, officers or probation/paroleofficers,  {¢)}—Everyperson—employed—as—a—probation/parole—officer
officers. or—pmbation/parole—officers  intermediate-by-the North-Carclina-Department-of -Correction
intermediate. "School" includes the shall-be—ahigh-school graduate—orhavepassed—the—General
corrections  training  course  curricula, Edueaﬂenal—Develepme#Mest—mdwaﬂng—hlgbeheel

instructors, and facilities.

££5)(14) "School Director" means the person designatedé)(c) Each applicant for employment as a corrections officer
by the Secretary of the North Carolina shall furnish to the North Carolina Department @rrection
Department of Cerrection Public Sifety,  Public Safety, Division of Adult Correction and Juvenile Justice
Division of Adult Correction and Juvenile documentary evidence that the applicant hastheeeducational

Justiceto administer the "School." requirements for the corrections field of expected employment.
{@6)(15)"Standards Division" means the Criminal Q) Documentary evidence of educational
Justice Standards Division of the North requirements shall consist of official
Carolina Department of Justice. transcripts of courses completed or diplomas
7(16) "State Corrections Training Points" means received from a schoakhich that meets the
points earned toward the State Corrections requirenents of: of the North Carolina
Officers' Professional Certificate Program by Department of Public Instruction, the Division
successful completion of Commission of Non-Public Instruction, a comparable eut
approved corrections training courses20 of-state agency, or is a regionally accredited
classroom hours of Commissiapproved college or university. The Director of the
corrections training equals one State Standards Division shall determine whether
Correctiondraining point. other types of documentationit may be
permitted in specific cases consistent with this
Authority G.S. 17€; 17G6; 17G10; 153A217. rdle. Rule. High school diplomas earned
through correspondence enrollment are not
SECTION .02007 MINIMUM STANDARDS FO R recognized toward these minimum educational
CERTIFICATION OF COR RECTIONAL OFFICERS, requirements.
PROBATION/PAROLE OFF ICERS, AND (2) Documentary evidencef completion of the
PROBATION/PAROLE OFF ICERS-SURVEILLANCE General Educational Development "GED"
Test shall be satisfied by a certified copy of
12 NCAC 09G .0202  CITIZENSHIP GED test results showing successful
Every person employed as a correctionaficer; or completion. A certified copy of a military
probation/parolefficer—oer-probation/parole-officantermediate GED diploma may be used as alternate
officer by the North Carolina Department SlorrectionPublic evidence of GED completion.
Safety, Division of Adult Correction and Juvenile Justitell
be a citize of the United States. Authority G.S. 176&6; 17G10.
Authority G.S. 1765; 17G10. 12 NCAC 09G .0205 PHYSICAL AND MENTAL
STANDARDS
12 NCAC 09G .0203 AGE (@) Every person employed as a correctiaffiter; officer or

(a) Every person employed as a correctiaféiter; officer or  probation/parolefficer—orprobation/parole-officantermediate

probation/parolefficer—orprobation/parole-officentermediate  officer by the North Carolina Department &orrectionPublic
officer by the North Carolina Department &orrection Public  Safety, Division of Adult Correction and Juvenile Justitell

Safety, Division of Adult Correction and Juvenile Justiteall have been examined and certified within one year prior to

be at least 20 years of age. employment with the North Carolina DepartmentGxrrection

(b) Candidates shall document age through documents issued Pyblic Safety, Division of Adult Correction and Juvenllestice

any countyState state,or federal government agency. by a licensed physician, physician's assistant, or nurse
practitioner to meet the physical requirements to fubiithperly

Authority G.S. 1765; 17G10. the officer's particular responsibilities as stated in the essential
job functions.

12 NCAC 09G .0204 EDUCATION (b) Every person employed as a coriatdl officer; officer or

(&) Every person employed as a correctional officer by therobation/parolefficer—orprobation/parole-officantermediate
North Carolina Department ofCerrection Public Safety, officer by the North Carolina Department &orrectionPublic
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Safety, Division of Adult Correction and Juvenile Justitell (6) being truthful in providing al—required

have been administered within one ygmior to employment information as—preseribed—by-the—application

with the North Carolina Department 8brrectionPublic Safety, process.to the Departmenbf Public Safety,

Division of Adult Correction and Juvenile Justica Division of Adult Correction and Juvenile

psychological screening examination by a clinical psychologist Justice and to the Standards Division for the

or psychiatrist licensed to practice in North Carolita purpose of obtaining probationary or general

determine the officer's mental and emotional suitability to fulfill certification.

properly the officer's particular responsibilities as stated in the

essential job functions. Authority G.S. 1765; 17G10.

Authority G.S. 1765; 17G10. SECTION .0300- CERTIFICATION OF
CORRECTIONAL OFFICER S,PROBATION/PAROLE

12 NCAC 09G .0206 MORAL CHARACTER OFFICERS, AND INSTRUCTORS

Every person employed as @orrectional efficer; officer or
probation/parol®fficer—orprobation/parole-officéntermediate 12 NCAC 09G .0301  CERTIFICATION OF
officer by the Department of Public Safety, Division of Adult CORRECTIONAL OFFICERS AND
Correctionand Juvenile Justicehall demonstrate good moral PROBATION/PAROLE OFF ICERS

character as evidencég;-butnetlimited-to:by the following: Every person employed as a correctioadficer; officer or
(1) not having been convicted of a felony; probation/parol®tficer—orprobation/parolefficer-intermediate
(2) not having been convicted of a misdemeanorofficer shall be certified as prescribed by the Rules of this

as defined in 12 NCAC 09G .0102(9) for three Section. The Commission shall certify an officer as either a
years or the completion of any correctionsprobationary officer or general officer based on the officer's
supervision imposed by the courts whicheverqualifications andexperience experience, as sgified in Rule

is later; .0303 and Rule .0304 of th&ection

3) not having been convicted of an offense that,
under 18 Uusc 922  Authority G.S. 1765; 17G10.
{http#ecodesdpdindlaw-comiuscode/l8/1/44/92
2) U.S.C. 922 (1996), 12 NCAC 09G .0302 NOTIFICATION OF CRIM INAL
(http://www.gpo.gov/fdsg/pkg/USCODE CHARGES/CONVICTIONS

201 1title18-parttchap44sec922.pdf would (a) Every person employed and certified as a correctional
prohibit the possession of a firearm or officer; officer or probation/parolesfficer—a—probation/parole
ammunition; officer-intermediateofficer shall notify the Standards Division
4) having submitted to and produced a negativeof all criminal offenses for which the officer is charged, arrested,
result on a drug test within 60 days of pleads no contest, pleads guilty, or of which the officer is found
employment or any kservice drug screening guilty. Criminal offenses shall ihede all felony offenses and
required bythe Department of Public Safety, shallspeecificallyinclude those misdemeanor offenses delineated
Division of Adult Correctionand Juvenile in 12 NCAC 09G .0102.
Justice which that meets the certification (b) The notifications required under tH&ule mustshall be in
standards of the Department of Health andwriting, mustspecify the nature of the offense, the court in
Human Services for Federal Workplace Drugwhich the cas was handled, the date of arrest or criminal
Testing Programs. A list of certified drug charge, the finalispesitiondisposition,and the date thereof.
testing tabs labs that meet this requirement The notifications required under this Subparagrapistshall be
may be oebtained obtained, from—Natioral received by the Standards Division within 30 days of the date the
Institute—on—DBrug—Abuse,—5600Fisher—Lane, case was dispged of in court.
Rockville—Mandand—20857—at—ne—cost, (c) The requirements of thRule shall be applicablgt all times
thttpHworkplace-samhsa-gov/DrugTesting/Le during which the officer is certified by t@ommission.
vel—1Pages/CertifiedLabs-html)to-deteet the(d) Officers required to notify the Standards Division under this
Hlegalue—of at least—cannabis—coeaine, Rule shall also make the same notificatiorthteir employing or
phencyelidine—(PCP),—opiates——and appointing executive officer within 20 days of the date the case
amphetamines-or-their-metabelit@s;no cost, was disposed of in court. The executive officer, provided he has

at knowledge of the officer's arrest(g}, criminal charge(s)andor
http://workplace.samhsa.gov/DrugTesting/Lev final disposition(s), shall also nofifthe Standards Division of
el_1 Pages/CertifiedLabs.html. all arrests or criminal convictions within 30 days of the date of
(5) submitting to a background investigation the arrest and within 30 days of the date the case was disposed of
consistingef: of thefollowing: in court. Receipt by the Standards Division of a single
€) verification of age; notification, from either the officeor the executive officeris
(b) verification of education; and shall besufficient notice for compliance with this Rule.
(c) criminal history check of local, state,
and national files; and Authority G.S. 1765.
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12 NCAC 09G .0303 PROBATIONARY .0412, or .0413, and are exempted from reverification of
CERTIFICATION employment standards of 12 NCAC 09G .0202 through .0206
(a) A prospective employee may commence active service asadnen returning to a position requiring certification if they have
correctional officer; officer or probaton/parole efficer—er  maintaineccentinueusemployment within the Department.
probation/parole—officeintermediate officer at the time of (d) Documentation of Gener@lertification shall be maintained
employment. with the officer's personnel records with the North Carolina
(b) Within 90 days ofppointment to a position for which the Department ofCerrection Public Safety, Division of Adult
commission Commission requires certification, the North Correction and Juvenile Justiaad the Commission.

Carolina Department o€errection Public Safety, Division of (e) Upon transfer of a certified officer from orgpe of
Adult Correction and Juvenile Justiskall submit a completed corrections officer to another, the North Carolina Department of
Report of Appointment/Application for Certification to the Gerrection Public Safety, Division of Adult Correction and
Standards DivisionThe form may be accessed on the Standardduvenile Justiceshall submit a Notice of Transfer to the
Division's website at: http://www.ncdoj.gov/AbeOJ/Law Standards Division.

EnforcemendTrainingand Standards/Criminalustice Q) Upon receipt of the Notice of Transfer,eth
Educationand TrainingStandards/Formand Standards Division shall cancel the officer's
Publications.aspx. current General Certification and upon receipt
(c) The Commission shall certify as a probationary officer a of documentary evidence that the officer has
person meeting the standards for certification when the North met the requisite standards for the specified
Carolina Deartment ofCerrection Public Safety, Division of type of corrections officer certification, the
Adult Correction and Juvenile Justiceibmits a completed Commission  shall  issue Probationary
Report of Appointment/Application for Certification to the Certification reflecting the officer's new
Standards Division. corrections position.

(d) The Standards Division shall issue thersen'sofficer's (2) The Commission shall grant an officer General
Probatonary Certification to the North Carolina Department of Certification as the new type of corrections
Correction. Public Safety, Division of Adult Correction and officer when evidence is received by the
Juvenile Justice. Standards Division that an officer has
(e) The officer's Probationary Certification shall remain valid sucessfully completed the training
for one year from the date the certification is issugdthe requirements of 12 NCA©®9G .0410, .0411,
Standards Division unless sooner suspended or revoked pursuant .0412, or .0413 within the officer's
to Rule .0503 of this Subchapter or the officer has attained probationary period and the officer has met all
General Certification. other requirements for General Certification.

(H Documentation of Probationary Certification shall be
maintained with the officer's personnel ret®mwith the North  Authority G.S. 17€; 17G6; 17G10.
Carolina Department o€errection Public Safety, Division of

Adult Correction and Juvenile Justiaed theCommission. 12 NCAC 09G.0306 RETENTION OF RECORDS OF
CERTIFICATION

Authority G.S. 1765; 17G10. (@) The North Carolina Department®érrectionPublic Safety,
Division of Adult Correction and Juvenile Justiskall place in

12 NCAC 09G .0304 GENERAL CERTIFICATIO N the officer's certification file the official notification from the

(@) The Commission shall grant an officer Gah€ertification = Commission ofeither Probationary or General Certification for
when evidence is received by the Standards Division that aach correctional officer, probation/paradéficer; officer and
officer hassuecesstullycompletedthe training requirements of proebation/parole-officemtermediateemployed or appointed by
12 NCACO09G .0410, .0411, .0412, or .0413 within the officer'sthe North Carolina Department &errection. Public Safety,
probationary period and the officer has met a&ther Division of Adult Correction and Juvenile JusticeThe
requirements for Generdbertification. as specified in Rules certification file shall also contain:

.0202, .0203, .0204, .0205, .0206, .0302, and .0303 of this 1) the officer's Report of
Subchapter. Appointment/Application for Certification
(b) General Certification is continuous from the date of Certification, including the State—Personnel
issuance, so long as the certified officer remaiestinuously Application; Department of Public Safety
employed as a correctionakicer; officer or probation/parole Personnel Action Form;

officer; officer er-probation/parole—officeintermediatein good (2) the officer's Medical History Statement and
standing with the North Carolina Department ®&brrection Medical Examination Repart

Public Safety, Division of Adult Correction and Juvenilustice 3) documentation of the officer's drug screening
and the certification has not been suspended or revoked pursuant results;

to Rule .0503 of this Subchapter. (4) documentation of the officer's educational
(c) Certified officers who, through promotional opportunities, achievements;

move into norcertified positions within the Department, may (5) documentation of all corrections training
have their certification reinstated withoutaempletion of the completed byhe officer;

basic training requirements of 12 NCA@G .0410, .0411,
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(6) documentation of the officer's psychological and may be obtained #te costof printing and postagkom the
examination results; Department ofCerrection. Public Safety, Division of Adult
(7 documentation and verification of the officer's Correction and Juvenile Justice.
age;
(8) documentation and verification of the officer's Authority G.S. 17&5; 17G10.
citizenship;
(9) documentation of any prior criminal record; 12 NCAC 09G .0413 BASIC TRAINING FOR
and PROBATION/PAROLE OFF ICERS-INTERMEDIATE

(20) miscellaneous documentse—include—but-not (a)—In—addition—to—the requirements—for-Badicaining—for
limited—to, including letters, investigative Probation/Parele—Officers—contained—in—Rule—0412 o6f this
reports, and subsequent charges andection—every—probatidparole—officerintermediate—shall
convictions. complete-a-supplemental-course-which-shall-consistof-at-least 80

(b) All files and documents relating to an officer's certificationheurs-ef-instruction—as—approved-by-the Commission,—dedign

shall be available for examination and udlibn at any te-provide-the-trainee-with-theskills-and-knowledge-toperform
reasonable time by representatives of the Commission for thbesetasks—essential-to—function—as—a—probation/parele—efficer
purpose of verifying compliance with the Rules in thlsm{enmedate—the—ms%menenal—eempenems—ef—tms—eeu%se must
Subchapter. These records shall be maintained in complianbe— "Ba
with the North Carolina Department dferrection's Public IFamng—ManHal—and—shaH—meIHde—meaFms—HaJmng—eemrols
Safety, Dvision of Adult Correction and Juvenile Justie restraints,—and—defensive—technigues—officer/offender

Records Retention Schedule. relationships—advanced—arrest—search—and—seizure—~ DCC
specialized—equipment—operations;—and—administrative—matters,
Authority G.S. 17€; 17G6. review-and-testig:
b} The "Basi bati le_Offi i ining
SECTION .04001 MINIMUM STANDARDS FO R i i t of
TRAINING OF CORRECTI ONAL OFFICERS, Correction-is-to-be-applied-as-the-basiccurriculum-for-delivery
PROBATION/PAROLE OFF ICERS, AND of-probation/parole—officeintermediate-basic-training—courses.
PROBATION/PAROLE SURVEILLANCE Copies-of-thispublication—may-be-inspected-at-the-office-of the
ageney:
12 NCAC 09G.0412 BASIC TRAINING FOR The-Office-ol-Staf-Developmentand-TFraining
PROBATION/PAROLE OFF ICERS Nerth-Carolina-Department-ef-Correction
(a) The basic training course for probation/parole officers shall 2211 Sehieffelin-Read
consist of at least60 207 hours of instruction, as approved by Apex—North-Carolina-27502
the Commission, designed to provide the trainee with the skills With-mailing-address:
and knavledge to perform those tasks essential to function as a MSC4213
probation/parole officer. The instructional components of this RaleighNorthCarolina-276991213

coursemustshallbe listed in the "Basic Probation/Parole Officer and-may-be-ebtained-at-costfrom-the-Department-ofCorrection.

Training Manual," and shall includefirearms training;

administrativematters, review and testingpntrols, restraints, Authority G.S. 1765; 17G10.

and defensive techniques; court processes; case processing and

management; arrest procedures; basic life support; employee  SECTION .0500i ENFORCEMENT OF RULES
wellness; professional ethics; personal and professional conduct;

and contemporagrcorrectional theory. 12 NCAC 09G .0504 SUSPENSION: REVOCATION:

(b) The "Basic Probation/Parole Officer Training Manual" asOR DENIAL OF CERTIFI CATION

published by the North Carolina Department @brrection (a) The Commission shall revokthe certification of a
Public Safety, Division of Adult Correction and Juvenile Justicecorrectionalefficer; officer or probation/parolefficer—er officer
is—to shall be applied as théasic curriculum for delivery—of  probation/parole—officemtermediate when the Commission
probation/parole officer basic trainimgpursescourses specified finds that the officer has committed or been convicted of a
in Paragraph (a) of this Rul€opies of this publication may be felony offense.

inspected at the office of the agency: (b) The Commission may, baken the evidence for each case,
The Office of Staff Development and Training suspend, revoke, or deny the certification of a corrections officer
North Carolina Departmenf &€errectionPublic Safety when the Commission finds that the applicant for certification or

Division of Adult Correction and Juvenile Justice the certified officer:
2211 Schieffelin Road Q) has not enrolled in and satisfactorily
Apex, North Carolina 27502 completed the requirdosic training course in
With mailing address: its entirety within prescribed time periods
MSC 4213 relevant or applicable to a specified position or
Raleigh, North Carolina 27699213 job title;
(2) fails to meet or maintain one or more of the

employment standards required by 12 NCAC
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3)

(4)

)

(6)

(7)

(8)

(9)

(10)

09G .0200 for the category of thefioér's

certification or fails to meet or maintain one or

more of the training standards required by 12

NCAC 09G .0400 for the category of the

officer's certification;

has committed or been convicted of a

misdemeanor as defined in 12 NCAC 09G

.0102 afer certification;

has been discharged by the North Carolina

Department of Cerrection Public Safety,

Division of Adult Correction and Juvenile

Justicefor:

(A) commission or conviction of a motor
vehicle offense requiring the
revocation of the officer'sdrivers
license; or

(B) commission or conviction of any
other offense involving moral
turpitude; character, as defined in: re
Willis, 299 N.C. 1, 215 S.E. 2d 771
appeal dismissed 423 U.S. 976
(9175); State v. Harris, 216 N.C. 746,
6 S.E. 2d 854 (1940); ire Legq, 325
N.C. 658, 386 S.E. 2d 174(1989); in
re Applicants for License, 143 N.C. 1,
55 S.E. 635 (1906); in re Dillingham,
188 N.C. 162, 124 S.E. 130 (1924);
State v. Benbow, 309 N.C. 538, 308
S.E. 2d 647 (1983); and their

progeny.

11)

12)

(13)

has refused to submit to an applicant drug
screen as required by 12 NCAC 09G .0206; or
has refused to submit to an-service drug
screen pursuant to the guidelines set forth in
the Drug Screening Implementation Guide as
required by the Department dferrection;
Public Safety, Division of Adult Correction
and Juvenile Justice;

has produced a positive result on a drug screen
reported to the Commission as specified in 12
NCAC 09G .0206(3), where the positive result
cannot be explained to the Commission's
satisfaction; or

has been denied certification or had such
certification suspended or revoked by a
previous action of the North Carolina Criminal
Justice Education and Training Standards
Commission, the North Carolina
Company/CampugompanyPolice Pogram,
the North Carolina Campus Police Program,
the North Carolina Sheriffs' Education and
Training Standards Commission, or a similar
North Carolina, out of state or federal
approving, certifying or licensing agency
whose function is the same or similar the
aforementioned agencies if such certification
was denied, suspended or revoked based on
grounds that would constitute a violation of

Subehapter-09QGhis Subchapter.

(c) Following suspension, revocation, or denial of the person's

has been dischged by the North Carolina certification, theperson shall not remain employed or appointed

Department of Cerrection Public Safety,

as a corrections officer and the person shall not exercise any

Division of Adult Correction and Juvenile authority of a corrections officer during a period for which the
Justicebecause the officer lacks the mental orperson's certification is suspended, revoked, or denied.

physical  capabilites to  fulfil  the
responsibilities of a corrections officer;

has knowingly made a material
misrepresentation of any information required
for certification or accreditation;

has knowingly and willfully, by any means of
false pretense, deception,
misrepresentation—misrepresentation, or  (a)
cheating whatsoever, obtained oteatpted to
obtain credittraining training, or certification

from the Commission; 1)
has knowingly and willfully, by any means of
false pretense, deception, fraud,

misrepresentation—misrepresentation, or

cheating whatsoever, aided another person in
obtaning or attempting to obtain credit,
training, or certification from the Commission;
has failed to notify the Standards Division of
all criminal charges or convictions as required
by 12 NCAC 09G .0302;

has been removed from office by decree of the
Superior Court in accord with the provisions
of G.S. 12816 or has been removed from
office by sentence of the court in accord with
the provisions of G.S. 1230;

fraud, 12 NCAC 09G .0602
In order to be eligible for one or more of the professional
awards, an officer shall first meet the following preliminary
qualifications:

Authority G.S. 1765; 17C-10.

SECTION .06001 PROFESSIONAL CERTIFI CATE

PROGRAM

GENERAL PROVISIONS

The officer shall presently hold a general
correctional officer certification. A person
serving under a probationary certification is
not eligible for consideration. An officer
subject to suspension or revocation
proceedings or under investigation for possible
decertifcation action by the Commission, the
North CarolinaCompanyand-Campudolice
Program,the North Carolina Campus Police
Program, or the North Carolina Sheriffs'
Education and Training Standards
Commission shall not be eligible for
professional awards fothe pendency of the
proceeding.
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(2) The officer shall hold general certification
with the Commission in one of the following Agency obtained G.S. 1508.9.1 certification:
categories: [] OSBM certified on:
(A) correctionalefficer; officer; or X RRC certified on: July 18, 2014
(B) probation/parol®fficer;-or officer. ] Not Required

3) The officer shall be a permanent, ftithe, Link to agency website pursuant to G.S. 15089.1(c):
paid employee of the Department of Public http://ncdoj.gov/AbouDOJ/LawEnforcemeniTraining-and
Safety, Division of Adult Cerrection. Standards/SheriffEducatiorand Training-Standards/AH
Correction and Juvenile Justice. CommissiorfFormsand-Publications.aspx
(4) Permanent, paid employees of the Department
of Public Safety, Division of Adult Corréion Proposed Effective Date:January 1, 2015
and Juvenile Justicevho have suecessfully
completed a Commissieeertified corrections Public Hearing:
officer basic training program and have Date: September 17, 2014
previously held general certification as Time: 10:00 a.m.
specified in 12 NCAC 09G .0602(a)(1) and 12 Location: 1700 Tryon Park Drive, Raleigh, NC 27602
NCAC 09G .0602(a)(2), but are presgntby
virtue of promotion or transfer, serving in Reason for Proposed Action: The revisions set out what will
positions not subject to certification are be required for ipservice training in 2015. These-service
eligible to participate in the professional training programs began in 2005 with deputies completing 4
certificate program. Eligibility for this hours of domestic violence training. Since 2006 deputies have
exception requiresecentinbeus employment  been required to complete 24 hoursmervice training. Since
with the Department of Public SageDivision 2007 detention officers and telecommunicators have been
of Adult Correctionand Juvenile Justickom  required to complete 16 hours. In 2015, deputies must likewise
the date of promotion or transfer from a complete approximately 24 hours, and detention officers and
certified position to the date of application for telecommunicators must complete 16 hours. H¥eéh 2013,
a professional certificate. the inservice requirement was no longer based upon hours of
(b) Awards are based upon a formuideich that combines instruction received, but based upon the person completion the
formal education, coections training, and actual experience as draining and showing proficiency in the topics by passing tests.
corrections officer. Points are computed in the followingThe purpose of required 4service training is to impve

manner: performance, reduce errors and reduce the number of lawsuits,
Q) each semester hour of college credit shalland protect public health, safety and welfare by ensuring each
equal one point and each quarter hour shalbfficer remains knowledgeable in the relevant subject areas of
equal twethirds of a point; enforcement, corrections, or communications.
(2) 20 classroom hoursf dCommissiorapproved

corrections training shall equal one pogatd Comments may be sbmitted to: Julia Lohman, Sheriffs'
3) only experience as a permanent, paidStandards Division, P.O. Box 629, Raleigh, NC 27602; phone

employee of the Department of Public Safety, (919) 7798213; fax (919) 662516; email jlohman@ncdoj.gov

Division of Adult Correctionand Juvenile

Justice or the equivalent experience as Comment period ends: November 3, 2014

determined by theCommission shall be

acceptable of consideration. Procedure for Subjecting a Proposed Rule to Legislative
Point requirements for each award are described in 12 NCAReview. If an objection is not resolved prior to the adoption of
09G .0604 and .0605. the rule, a person may also submit written objections to the

(c) Certificates shall be awarded in an officer's area of expertideules Review Commission after the adoption of the Rule. If the
only. The State Corrections Certificate is appropriate foRules Review Commission receives writteand signed
permanent, paid corrections employees employed by thebjections aftethe adoption of the Rule accordance with G.S.
Department of Public Safety, Division of Aduerrection. 150B-21.3(b2) from 10 or more persons clearly requesting

Correction and Juvenile Justice. review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
Authority G.S. 1765. G.S. 150B21.3(b1). The mmission will receive written
objections until 5:00 p.m. on the ddygllowing the day the
HOK KK Kk kK kR ok ok ok K K ok ok ko Commission approves the rul@he Commission will receive

those objections by mail, delivery service, hand delivery, or
Notice is hereby given in accordance with G.S. 180B2 that facsimile transmission. If you have any fieth questions
the Sheriffs' Education and Training Standards Commissiogoncerning the submission of objections to the Commission,
intends to amend the rules cited as 12 NCAC 10B .2005 amilease call a Commission staff attorney at-¢3%-3000
.2006.
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Fiscal impact (check all that apply). (e)y—TFhe 2013 Detention—Officer{8erviceTraining—Program
X State funds affected requires—técredits-of-training—and-sucecessful-completion-n the
] Environmental permitting of DOT affected following-topical-areas:
Analysis submitted to Board of Transportation H—lamate- Sexdal-Assadlts;
X Local funds affected {2)— DBetention-Officer Legal- Update;
X Substantial economic impaci $1,000,000 3)——Awareness—of Issues—Surrounding—Retdurning
] No fiscal note required by G.S. 150R1.4 Military-Personnel-and
(4) Ay topic-areas-of the Sheriff's or Dapaent

CHAPTER 107 SHERIFFS' EDUCATION AND TRAINI NG Head's-choesing.

STANDARDS {d)—The-2013 Telecommunicator-8ervice-Training-Program

SUBCHAPTER 10B1 NC SHERIFFS' EDUCATI ON AND following-topical-areas:

TRAINING STANDARDS C OMMISSION {LH—OfficerInvelved-Shootings;
(2)——Radio-bemeanor-and-Broadeast-Technigues;

SECTION .20007 IN-SERVICE TRAINING FOR JUSTICE and

OFFICERS {3)——Any-topic-areas-of the-Sheriff's or Department

Head's-choosing.

12 NCAC 10B .2005 MINIMUM TRAINING (b¥e) The 2014 Law Enforcement{8ervice Training Program
REQUIREMENTS requires 24 credits of training and successful completion in the
(@) A Sheriff or Department Head mayeua lesson plan following topical areas:
developed by the North Carolina Justice Academy or a lesson Q) Legal Update;
plan for any of the topical areas developed by another entity. (2) Juvenile Minority Sensitivity Training: A
The Sheriff or Department Head may also use a lesson plan Juvenilei What Now;
developed by a certified instructor, provided that thetrirctor 3) Officer Safety: The First Five Minutes;
develops the lesson plan in accordance with the Instructional 4) Firearms Training and Requalification for
Systems Development model as taught in Criminal Justice deputy sheriffs as set out in Section .2100 of
Instructor Training in 12 NCAC 09B .0209. Lesson plans shall this Subchapter; and
be designed to be delivered in hourly increments. A student who (5) Any topic areas of the Sheriff's choosing.

conpletes the training shall receive the number of credits thgcf) The 2014 Detention Officer kBervice Training Program
correspond to the number of credits assigned to the number fquires 16 credits of training and successful completion in the
hours, regardless of the amount of time the student spenétdlowing topical areas:

completing the course where each hour shall be worth one credit D) Surviving In Custody Death;

(e.0, "Legal Update" is designed to be delivered in four hours (2) Detention Officer Intelligence Update; and
and will yield four credits). With the exception of Firearms 3) Any topic areas of thel®riff's or Department
Training and Requalification, successful completion of training Head's choosing.

shall be demonstrated by passing tests as developed by tfi){g} The 2014 Telecommunicator 4i8ervice Training
delivering agacy or as written by the North Carolina Justice Program requires 16 credits of training and successful
Academy. A written test comprised of at least five questions perompletion in thdollowing topical areas:

hour of training shall be developed by the delivering agency, or D Hitting the Wall: Avoiding Complacency;

the agency may use the written test developed by the North 2) Customer Servicand the 911 Professional;
Carolina Justice géademy, for each igervice training topic. A and

student shall pass each test by achieving 70 percent correct ) Any topic areas of the Sheriff's or Department
answers. Firearms Training and Requalification shall be Head's choosing.

demonstrated qualification with a firearm as set out in Sectiofe) The 2015 Law Enforcement-8ervice Training Program
.2100 of this Subchapter. requires 24 credits of training and successful completion in the

{b)—TFhe 2013 Law Enforcement-BerviceTrainingProgram following topical areas:
requires—24-credits—of training—and-suceessiul-completion-in the (1) LegalUpdate;

following-topical-areas: (2) Juvenile Minority Sensitivity Training: What

{—LegalUpdate; does it have to do with me?;

2 —Juvenile-Minority—Sensitivity—Training—ben't (3) Domestic Violence: Teen Dating Violence;
Rress-Send; (4) Firearms Training and Requalification for

3)}——Dbeomestic—\iolence—Thelilldren—are deputy sheriffs as set out in Section .2100 of
Watehing; this Subchapter; and

i i fieati for (5) Any topic areas of the Sheriff's choosing.

deputy-sheriffs-as-set-out-in-Section-2100 of(f) The 2015 Detention Officer {B8ervice Training Program
this-Subchapterand requires 16 credits of training and successful completion in the

{5)—Any-topicareas-ef the-Sheriff'schoesing. following topical areas:
(1) Legal Update;

(2) Documenting the Incident;
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(3) Emotional Surival for Detention Officers; o r tel ecommuni cator wi t h t he
and Sheiff has designated the officerprimary function to be either

(4) Any topic areas of the Sheriff's or Departmenta detentiorofficer or telecommunicator.
Head's choosing. (e) Persons who have prior service as a criminal justice officer as

(g) The 2015 Telecommunicator-8ervice Training Program defined in 12 NCAC 09A .0103(6) between January and July of
requires 16 credits of training and successful completion in tha prior year who failed to caplete inservice training for that

following topical areas: year, shall complete the-service training program prescribed
()] Crisis Negotiation; for the year immediately preceding the year in which the officer
(2) Interpersonal Communications: Team is _being activated as a deputy, unless the person was also
Building; reported to this Commission astelecommunicator with the
(3) Emotional Survival; same agency and completed the telecommunicatsernvice
(4) Tactical Dispatch; and training for that year.
(5) Any topic areas of the Sheriff's or Department
Head's choosing. Authority G.S. 17H.; 17E7.

Authority G.S. 17H; 17E7.
TITLE 21 1 OCCUPATIONAL LICENSI NG BOARDS AND

12 NCAC 10B .2006 IN-SERVICE TRAINING COMMISSIONS
PROGRAM SPECIFICATIO NS
Justice—otficers—who—have—been—active—as—a—deputy—sheriff, CHAPTER 36 BOARD OF NURSING

detention—officer—ortelecommunicatorbetween—January and
cHve Rotice is hereby given in accordance with G.S. 180B2 that
di82  the Board of Nursing intends to amend the rule cited as 21

by-December—of-each-calendar—year—For-each-justiceofficQicac 36 .0228 with changes from the proposed text noticed in
holding-multiple-certifications-from-the-Commission,-the-Sh erlfftPe Register, Volume 28 Issue 19, pages Z312.
shall-designate-the—officer's—primary-dutiesfor-the-purpose o
officer-must-complete-for-a-calendaryear—Ajustice-officer who = [] 0sBM certified on:

fails%e—eemplete—@ea@e—trafin#@—as—peqmred,—bu{—is—emer ] RRC certified on:
separated-er-made-inactive-priorto-the-end-oi-the-calendar year, XI Not Required

arvice ainina-Program established-b \

service—training—for—that—year,—must—complete—thesénice  Reason for Proposed Action: Proposed amendments to 21

: : mego _ dingicAC 36 .0228 Clinical Nurse Specialist (CNS) Practice will
the-year-in-which-the-officer-is being-activated-as-adeputy.  sypstitute mandatory for voluntary recognition and will clarify
(a) Justice officers who have been active as a deputy sherithe gualifications and scope of the CNS. The Board of Nursing
detention officer, or telecommunicator between January and Juhsid a Public Hearing on May 30, 2014 and received both

of each calendar year shall complete the respectietuice  yyritten and oral comments on proposed amendments to 21 NCA
Training Program(s) established by 12 NCAC 10B .2002 by thgg 0228 Clinical Nurse Specialist Practice as published in the

end ofDecember _of each calendar year. o NC Register 28:19 pages 232314. Based on comments
(b) For each justice officer holding multiple certifications fromreceived, on July 24, 2014he Board approved proposed
the Commission with the same office, the Sheriff shall designatg,ystantial changes to the Rule as follows: change in effective
the officer's primary duties for the purpose of selecting whicljzte from March 1 to July 1, 2015: clarify link between
one of the irservice traimg programs the officer shall commet gqycational qualifications and accreditation by an approved
for a calendar year. _ o . national credentialing body; change from Saye to 2 years for

(c) A justice officer who fails to complete-Bervice training as required refresher course; change from reference to paper
required, but is either separated or made inactive prior to the e'&‘ﬁplications to administrative costs; change in amended
of the calendar year, may beaetivated after completindpé in effective date from August 1, 2014 to January 1, 2015; and
service training program prescribed for the year immediatelyyinor edits related to references within Rule.  The Board is

preceding the year in whiche officer is being activated. _republishing the Rule and accepting additional comment.
(d) Persons who have prior service as a criminal justice officer

as defined in 12 NCAC 09A .0103(6) between January and Jul¥omments may be submitted to: Angela H. Ellis, APA

of the current year, and who then become an active depugypordinator, NC Board of Nursing, P.O. Box 2129, Raleigh, NC
sheriff are required to complete theservice training program 276022129; phone  (919) 783211 x259: emall
for that year, unless the person is also either a detention officgngela@ncbon.com
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Comment period ends: Novenber 3, 2014

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission. If the Rules Review Commission
receives writterand signedobjectionsin accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the ddygllowing the day the
Commission approves the rul@he Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commissio
please call a Commission staff attorney at-¢3%-3000

Fiscal impact (check all that apply).

State funds affected

Environmental permitting of DOT affected
Analysis submitted to Board of Transportation
Local funds affected

Substantial economic impac{ $1,000,000

No fiscal note required by G.S. 150R1.4

(|

X0

Note: The text in bold indicates the changes to the Rule after the
initial public comment period.

SECTION .02007 LICENSURE

21 NCAC 36 .0228
PRACTICE

(a) A-EffectiveMarehJuly 1, 2015, only aegistered nurse who
meets the qualifications as outlined in Paragraph (b) of this Rule
may-shall be recognized by the Board as a clinical nurse
specialist,anhdto perform advanced prdice registerechursing
activities at-an-advanced-skill-levals outlined in Paragrapke)

CLINICAL NURSE SPECIALIST

second—track—andiccredited bya nursing

accrediting body approved by theS-United

States Secretaryof Education or the Council

for Higher Education Acereditation—and

Accreditation and meets the qualifications

for clinical nurse specialist certification by

an_approved national credentialing body
under Part (b)(4)(A) of this Rule; and

either:

3)}(A) has current certificatiorir—the-as a
clinical nursing—specialty-—nurse
specialist  from a national
credentialing body approved by the
Board of Nursing, as defined in
ParagrapHe) {g)-(h) of this Rule and
21 NCAC 36—0120(26). 36
.0120(26); or

(B) if no clinical nurse specialist
certification _is available in the
specialty, meets reguirements
determined by the Board to be
equivalent to national certification.
The Board shall determine
equivalence based on consideration of
an _official transcript and awmse
descriptionsvalidating Subparagraph
(b)(3) of this Rule, current curriculum
vitae, work history and professional
recommendations indicating evidence
of at least 1,000 hours of clinical
nurse  specialist  practice, and
documentation of certificates
indicating 75 contact hours of
continuing education applicable to
clinical nurse specialist practice
during the previous five years.

(fof this Rule. (c) An applicant certified as a clinical nurse specialist by a

(b) Hr-orderto-berecognized-as-a-Clinical-Nurse-Specialist, theational credentialing body prior to January 1, 2007 and who ha

The Board of Nursing shalkeguirerecognizean applicantte maintained that certification and active clinical nurse specialist

meetthefolowinggualiications:who: practice, and holds a masgeor higher degree in nursing or a
Q) has an unrestricted license to practice as aelated field shall be recognized by the Board as a clinical nurse
registered nurse in North Carolina or a partyspecialist.
state; (d) New graduates seeking fitéine clinical nurse specialist

(2) has an unrestricted previous approval,recognition in North Carolina shall hold\dastets, postmasteis
registration or license as a clinical nurseor higher degree from a clinical nurse specialist program
specialist if previously approved, registered accredited by a nursing accrediting body approved by the U.S.
licensed as a clinical nurse specialist inSecretary of Education or the Council for Higheducation
another state, territory, or possession of theAccreditation as acceptable by the Board, and meets all
United States; requirementsin Subparagraphs—{(b}{1)—(2—3)—=and—Part

2(3) has successfully completed a master's or (b}4)}A)Subparagraph (b)(1) and Part (g)(5)(A)of this Rule.
higher degree programeensisting—eof—a (e) A clinical nurse specialist seeking Board of Nursing

minimum-of 500-hours—of -clinical-experience recognition wio has not practiced as a clinical nurse specialist in
irthe—clinicalnursing-specialty-as—defined in more tharfivetwo years shall complete a clinical nurse specialist
21 NCAC 36-0120{41)and-consistent-with refresher course approved by the Board of Nursing in
G.S—90171 2 {d)y4)—For—a—dual—track accordance witl21 NCAC 36 .022(0) and (p)andconsisting of
graduateprogram,—ifless-than-500-hours pecommon conditions ahtheir management directly related to the
track—a—requirement—that there—must beclinical nurse speciali's area of education and certification. A
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clinical nurse specialist refresher course participant shall be (A) evidence of the appropriate masters,
granted clinical nurse specialist recognition that is limited to postmaster's certificate or doctoral
clinical activities required by the refresher course. degree as set out in Subparagraph
{e)(f) The scope of practice ofinical clinical nurse specialist B2 (b)(3) or (d) of this Rule;and
scope-of practicéncorporates the basic components of nursing and, either

practice as defined in Rule .0224 of this Section as well as the (B) evidence of current certification in a
understanding and application of nursing principles at an clinical nursing specialty from a
advancedpractice registered nurdevel in histherthe area of national credentialing body as set out
clinical nursing speci@ation in_which the clinical nurse in (b)Y} Part (b)(4)(A) of this Rule;
specialist is educationally prepared and for which competency or

has been maintaineshich includes: (© meetrequirements as set out Part

(1) assessing clients' health status, synthesizing (b)(4)(B) of this Rule.
and analyzing multiple sources of data, and (2) submit any additional information necessary to
identifying alternative pssibilities as to the evaluate the application as requested by the
nature of a healthcare problem; Board.

(2) diagnosing and managing clients' acute and (3) submit a processing fee of twetftye dollars
chronic health problems withia-an advanced ($25.00) to covethe—costs—of-duplicatingnd
practicenursingframework; distributing—the—application—materialsand

(3) assessing for and monitoring the usage and administrative costs;
effect of pharmacologic agents wiith an (4) renew the recognition every two years at the
advanced practice nursing framework; time of reqistered nurse renewal; and,

3)(4) formulating strategies to promote wellness and (5) either:
prevent iliness; 3)(A) submit evidence of initial certification

4)(5) prescribing and implementing therapeutic and and recertification by a national
corrective  nursing——measures—non credentialing bodyat the time such
pharmacologic nursing interventions; occurs in order to maintain Board of

5)6) planning for situations beyond the clinical Nursing recognition consistent with
nurse specialist's expertise, and consulting Paragraphs (b) ar@)(h) of thisRule.
with or referring clients to other health care Rule; or
providers as appropriate; (B) if subject to Part (b)(4)(B) of this

{6)(7) promoting and practicing in collegial and Rule, submit evidence of at least
collaborative relationships  with  clients, 1,000 hours of practice nd 75
families, otherhealth care professionals and contact hours of continuing education
individuals whose decisions influence the every five years.
health of individual clients, families and {e)h) The Board of Nursingmay-shall-may approve those
communities; national credentialing bodies offering certification and

£A(8) initiating, establishing and utilizing measures recertification in a clinical nursing specialty which have
to evaluate health care outcomes and modifyestablished théllowing minimum requirements:
nursing practice decisions; D an unencumbered registered nurse license; and

{8)(9) assuming leadership for the application of 2) certification as a clinical nurse specialist is
research findings for the improvement of limited to masters, poshaster's certificate or
health care outcomes; and doctoral—doctorally prepared applicant

{9(10) integrating education, consultation, applicanteffective Janudary-1,201

management, leadership and research into the
advancedlinical aursingnursespecialist role.  Authority G.S. 9€171.20(4); 90171.20(7); 90171.21(d)(4); 96

{h(q) FheA registered nursesho-seekseekingrecognition by  171.23b); 90-171.27(b); 90171.42(b).
the Board as a clinical nurse specialist shall:

1)

complete the appropriate application, which
shall include:
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APPROVED RULES

This Section includes a listing of rules approved by the Rules Review Commission followed by the full text of thoke rules
rules that have been approved by the RRC in a form different from that originally noticed in the Register or when namotiq
required to be published in the Register are identified by an * in the listing of approved rules. Statutory Refereth66BG.S.

21.17.

Rules approved by the Rules Review Commission at its meetingydtv,2014.

REGISTER CITATION TO THE
NOTICE OF TEXT

MEDICAL CARE COMMISSION
Required Spaces 10A NCAC 13D .3201* 28:12 NCR

PUBLIC HEALTH, COMMISSION FOR
Reportable Diseases and Conditions 10A NCAC 41A .0101 28:18 NCR

HOME INSPECTOR LICENSURE BOARD
Purpose and Scope 11 NCAC 08 .1103* 28:15NCR

JUSTICE, DEPARTMENT OF - DIVISION OF CRIMINAL INFORMATION

Name and Location 12 NCAC 04E .0101 28:18 NCR
Function of DCI 12 NCAC 04E .0102 28:18 NCR
Advisory Policy Board 12 NCAC 04E .0103 28:18 NCR
Definitions 12 NCAC 04E .0104 28:18 NCR
Forms 12 NCAC 04E .0105 28:18 NCR
Manuals 12 NCAC 04E .0106 28:18 NCR
Eligibility for Full or Limited Access to the DCI Network 12 NCAC 04E .0201 28:18 NCR
Management Control Requirements 12 NCAC 04E .0202 28:18 NCR
Non-Terminal Access 12 NCAC 04E .0203 28:18 NCR
SBI Task Force Management Control 12 NCAC 04E .0204 28:18 NCR
User Agreement 12 NCAC 04E .0301 28:18 NCR
User Access Fee Agreement 12 NCAC 04E .0302 28:18 NCR
Servicing Agreement 12 NCAC 04E .0303 28:18 NCR
Management Control Agreement 12 NCAC 04E .0304 28:18 NCR
Disclosure Agreement 12 NCAC 04E .0305 28:18 NCR
DCI Terminal Operator 12 NCAC 04E .0401 28:18 NCR
Cetrtification and Recertification of DCI Operators 12 NCAC 04E .0402 28:18 NCR
Suspension and Revocation of Operator Certification 12 NCAC 04E .0403 28:18 NCR
Period of Suspension 12 NCAC 04E .0404 28:18 NCR
Minimum Standards for DCI Terminal Operators 12 NCAC 04E .0405 28:18 NCR
Security of DCI Equipment 12 NCAC 04F .0101 28:18 NCR
Official Use of DCI Information 12 NCAC 04F .0102 28:18 NCR
Documentation and Accuracy 12 NCAC 04F .0201 28:18 NCR
Validations 12 NCAC 04F .0202 28:18 NCR
Hit Confirmation 12 NCAC 04F .0203 28:18 NCR
Arrest Fingerprint Card 12 NCAC 04F .0301 28:18 NCR
Final Disposition Information 12 NCAC 04F .0302 28:18 NCR
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Prison Fingerprint Card 12 NCAC 04F .0303 28:18 NCR
Dissemination of CCH Records 12 NCAC 04F .0401 28:18 NCR
Accessing of CCH Records 12 NCAC 04F .0402 28:18 NCR
Use of CCH for Criminal Justice Employment 12 NCAC 04F .0403 28:18 NCR
Individual's Rights to Review 12 NCAC 04F .0404 28:18 NCR
CCH Licensing and Non-Criminal Justice Employment 12 NCAC 04F .0405 28:18 NCR
Purposes

Restrictive Use of CCH for Employment Purposes 12 NCAC 04F .0406 28:18 NCR
Research Use and Access of CCH Records 12 NCAC 04F .0407 28:18 NCR
Limitation Requirements 12 NCAC 04F .0408 28:18 NCR
Expungements 12 NCAC 04F .0501 28:18 NCR
Purges 12 NCAC 04F .0502 28:18 NCR
Automated Fingerprint Identification System 12 NCAC 04F .0601 28:18 NCR
Eligibility for Full or Limited Access to the AFIS Network 12 NCAC 04F .0602 28:18 NCR
AFIS Agreement 12 NCAC 04F .0603 28:18 NCR
Available Data 12 NCAC 04F .0604 28:18 NCR
Dissemination of Driver History Information 12 NCAC 04F .0701 28:18 NCR
Audits 12 NCAC 04F .0801 28:18 NCR
Definitions 12 NCAC 04G .0101 28:18 NCR
Penalty Provisions 12 NCAC 04G .0102 28:18 NCR
Notice of Violation 12 NCAC 04G .0201 28:18 NCR
Informal Hearing Procedure 12 NCAC 04G .0301 28:18 NCR

CRIMINAL JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION

Applicability of Radar/TDS Standards Pre 7/1/82 12 NCAC 09A .0108 28:15NCR
Certified Instructors Pre 7/1/82 12 NCAC09B .0311 28:15NCR
Application for Law Enforcement Employment 12 NCAC 09C .0217 28:15NCR
Form Order Blank 12 NCAC 09C .0218 28:15 NCR
Acquisition of Forms 12 NCAC 09C .0220 28:15NCR

COASTAL RESOURCES COMMISSION

Technical Standards for Beach Fill Projects 15A NCAC 07H .0312* 28:14 NCR
General Conditions 15A NCAC 07H .1204* 28:14 NCR
Specific Conditions 15A NCAC 07H .1205* 28:14 NCR
Specific Conditions 15A NCAC 07H .1305* 28:14 NCR

COSMETIC ART EXAMINERS, BOARD OF

License Waiver for Armed Forces 21 NCAC 14A .0401* 28:12 NCR
Issuance of Declaratory Ruling 21 NCAC 14B .0504 28:12 NCR
Licensees and Students 21 NCAC 14H .0401* 28:12 NCR
Systems of Grading Beauty Establishments 21 NCAC 14H .0504* 28:12 NCR
Rule Compliance and Enforcement Measures 21 NCAC 14H .0505* 28:12 NCR
Application/Licensure/Individuals Who Have Been 21 NCAC 141 .0401* 28:12 NCR
Convicted...

Live Model Performances 21 NCAC 14K .0107* 28:12 NCR
Live Model Performances 21 NCAC 140 .0106  28:12 NCR
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APPROVED RULES

Operations of Schools of Cosmetic Art 21 NCAC 14P .0113* 28:12 NCR
Continuing Education 21 NCAC 14R .0105* 28:12 NCR
Esthetics Curriculum 21 NCAC 14T .0604* 28:12 NCR
Manicuring Curriculum 21 NCAC 14T .0605* 28:12 NCR
Natural Hair Care Styling Curriculum 21 NCAC 14T .0606* 28:12 NCR
Field Trips 21 NCAC 14T .0615* 28:12 NCR
Additional Hours 21 NCAC 14T .0616* 28:12 NCR
Teacher Trainees 21 NCAC 14T .0617* 28:12 NCR
School Operations/Licensure Maintenance 21 NCAC 14T .0701* 28:12 NCR

PHARMACY, BOARD OF
Medication in Health Departments 21 NCAC 46 .2401* 28:18 NCR
Drugs and Devices to be Dispensed 21 NCAC 46 .2403* 28:18 NCR

ENGINEERS AND SURVEYORS, BOARD OF EXAMINERS FOR

Requirements for Licensing 21 NCAC 56 .0501* 28:14 NCR
Application Procedure: Individual 21 NCAC 56 .0502* 28:14 NCR
Examinations 21 NCAC56 .0503* 28:14 NCR
Requirements for Licensing 21 NCAC 56 .0601* 28:14 NCR
Application Procedure: Individual 21 NCAC 56 .0602* 28:14 NCR
Examinations 21 NCAC56 .0603* 28:14 NCR
Procedure 21 NCAC56 .0802* n/aG.S.150B-21.5(a)(3)
Offices 21 NCAC56 .0901* 28:14 NCR
Opportunity for Licensee or Applicant to have Hearing 21 NCAC56 .1402* 28:14 NCR
Surveying Procedures 21 NCAC 56 .1602* 28:14 NCR
Classification of Boundary Surveys 21 NCAC56 .1603* 28:14 NCR
Mapping Requirements for Boundary Surveys 21 NCAC56 .1604* 28:14 NCR
Specifications for Topographic and Planimetric Mapping, I... 21 NCAC 56 .1606* 28:14 NCR
Classification/Land Information System/Geographic 21 NCAC56 .1608* 28:14 NCR
Informa...

Requirements 21 NCAC56 .1703* 28:14 NCR
Units 21 NCAC56 .1704 28:14 NCR
Determination of Credit 21 NCAC56 .1705* 28:14 NCR

REAL ESTATE COMMISSION
Extensions of Time to Complete Continuing Education 21 NCAC 58A .1709*. 28:15 NCR

TITLE 10A - DEPARTMENT OF HEALTH AND HUMAN it shallremain a single bedroom and shall not be used as a multi

SERVICES bedroom unless approved in advance by the Division as meeting
the requirements of G.S. 131E, Article 9.
10A NCAC 13D .3201 REQUIRED SPACES (b) The total space set aside for dining, activity, and other

(&) In a facility, the floor area of a single bedroom shall not beommon use shall not be lessnh2b square feet per bed for a
less than 100 square feet and the floor area of a room for monerrsing facility and 30 square feet per bed for the adult care
than one bd shall not be less than 80 square feet per bed. The 8me portion of a combination facility. Physical therapy,
square feet and 100 square feet requirements shall be exclusbacupational therapy and rehabilitation space shall not be
of closets, toilet rooms, vestibules, or wardrobes. When #mcluded in this total.

designated single room exceeds 159 net square feet in floor area,
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APPROVED RULES

(c) In nursing facities, included in the total square footage (2)
required by Paragraph (b) of this Rule, a separate dining area or
areas with a minimum of 10 square feet per bed shall be

a rolkin shower designed and equipped for
unobstructed ease of shower chair entry and
use.

provided and a separate activity area or areas with a minimum @ For each nursing unit, or fraction thereof on each floor, the
10 square feet per bedashbe provided. The remainder of the following shall be provided:

total required space for dining and activities square footage Q)
required by Paragraph (b) of this Rule may be in a separate area
or combined with either of the separate dining and activity areas
required by this Paragpa. If a facility is designed with patient
and resident household units for 30 or less patients and residents,
the dining and activity areas in the household units are not
required to be separate.

(d) In combination facilities, included in the total sqpigootage
required by Paragraph (b) of this Rule, a separate dining area or
areas with at least 14 square feet per adult care home bed shall
be provided. The adult care home dining area or areas may be
combined with the nursing facility dining area or age A
separate activity area or areas for adult care home beds shall be (2)
provided with at least 16 square feet per adult care home bed.
The adult care home activity area shall not be combined with the
activity area or areas required for nursing beds.

(e) Dining, activity, and living space shall be designed and
equipped to provide accessibility to both patients or residents
confined to wheelchairs and ambulatory patients or residents.
Dining, activity, and living areas required by Paragraph (b) of
this Ruk shall have windows with views to the outside. The
gross window area shall not be less than eight percent of the )
floor area required for each dining, activity, or living space.

() Closets and storage units for equipment and supplies shall
not be inclded as part of the dining, activity, and living floor
space area required by Paragraph (b) of this Rule.

(g) Outdoor areas for individual and group activities shall be
provided and shall be accessible to patients and residents with
physical disabilities.

(h) For nursing beds, separate bedroom closets or wardrobes
shall be provided in each bedroom to provide each

occupant with a minimum of 36 cubic feet of clothing storage
space at least half of which is for hanging clothes.

() For adult care home bedsgparate bedroom closets or

wardrobes shall be provided in each bedroom to provide each (4)
adult care home resident with a minimum of 48 cubic feet of

clothing storage space at least half of which is for hanging (5)
clothes.

() Some means for patients and resits to lock personal
articles within the facility shall be provided.
(k) A toilet room shall be directly accessible from each patient (6)
and resident room and from each central bathing area without @)
going through the general corridor. One toilet room mayese
two patient or resident rooms but not more than eight beds. The
lavatory may be omitted from the toilet room if one is provided
in each patient antesident room. One tub or shower shall be
provided for each 15 beds not individually served. For é2€¢h
beds or fraction thereof the following shall be provided:
Q) at least one bathtub or a manufactured vialk
bathtub or a similar manufactured bathtub
designed for easy transfer of patients and
residents into the tub. All bathtubs must be
accessiblen three sides; and

a medication preparation area witk@unter, a
sink, a medication refrigerator, eye level
medication storage, cabinet storage and a
double locked narcotic storage area under the
visual control of nursing staff. The sink shall
be trimmed with valves that can be operated
without hands. If thesink is equipped with
blade handles, the blade handles shall not be
less than four and one half inches in length.
The sink water spout shall be mounted so that
its discharge point is a minimum of 10 inches
above the bottom of the sink basin;

a cleanutility room with a counter, sink, and
storage. The sink shall be trimmed with
valves that can be operated without hands. If
the sink is equipped with blade handles, the
blade handles shall not be less than four and
one half inches in length. The sinkater
spout shall be mounted so that its discharge
point is a minimum of 10 inches above the
bottom of the sink basin;

a soiled utility room with a counter, sink, and
storage. The sink shall be trimmed with
valves that can be operated without hands. |
the sink is equipped with blade handles, the
blade handles shall not be less than four and
one half inches in length. The sink water
spout shall be mounted so that its discharge
point is a minimum of 10 inches above the
bottom of the sink basin. The & utility
room shall be equipped for the cleaning and
sanitizing of bedpans as required by 15A
NCAC 18A .1312 Toilet: Handwashing:
Laundry: And Bathing Facilities.

a nurses' toilet and locker space for personal
belongings;

a soiled linen storageom. If the soiled linen
storage room is combined with the soiled
utility room, a separate soiled linen storage
room is not required,;

a clean linen storage room;

a nourishment station in an area enclosed with
walls and doors which contains workage,
cabinets and refrigerated storage, and a small
stove, microwave oven, or hot plate. If a
facility is designed with patient and resident
household units, a patient and resident dietary
area located within the patient and resident
household unit may ubstitute for the
nourishment station. The patient and resident
dietary area shall include cooking equipment,
a kitchen sink, refrigerated storage and storage
areas and shall be for the use of staff, patients,
residents, and families;
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APPROVED RULES

(8) an audievisual nursepatient call system
arranged to ensure that a patient's or resident's
call in the facility readily notifies and directs
staff to the location where the call was
activated.

(9) a control point with an area for charting patient
and resident records, & for storage of
emergency equipment and supplies, and Rurse
patient call and alarm annunciation systems;
and

(20) a janitor's closet

(m) Clean linen storage shall be provided in a separate room
from bulk supplies. Clean linen for nursing units maystmred

in closed carts, cabinets in the clean utility room, or a linen
closet on the unit floor.

(n) The kitchen area and laundry area each shall have a janitor's
closet. Administration, occupational and physical therapy,
recreation, personal care, aachployee areas shall be provided
janitor's closets and may share one as a group.

(o) Stretcher and wheelchair storage shall be provided.

(p) Bulk storage shall be provided at the rate of at least five
square feet of floor area per licensed bed. Thisagt space
shall be either in the facility or within 500 feet of the facility on
the same site. This storage space shall be in addition to the other
storage space required by this Rule.

(q) Office space shall be provided for business transactions.
Office space shall be provided for persons holding the following

positions:
(1) administrator;
(2) director of nursing;
3 social services director;
4) activities director; and

(5) physical therapist.
(r) Each combination facility shall provide a minimurhame
residential washer and residential dryer in a location accessible
by adult care home staff, residents, and residents' families.

History Note:  Authority G.S. 131804,
Eff. January 1, 1996;
Amended Eff. August 1, 2014; October 1, 2008.

khkkhkkhkhkh kkhkkhkkhkhkhkhkhkkhkkh*k

10A NCAC 41A .0101 REPORTABLE DISEASES AND
CONDITIONS

(&) The following named diseases and conditions are declared to
be dangerous to the public health and are hereby made
reportable within the time period specified after theedse or
condition is reasonably suspected to exist:

Q) acquired immune deficiency syndrome
(AIDS) - 24 hours;

(2) anthrax- immediately;

3) botulism- immediately;

4) brucellosis- 7 days;

(5) campylobacter infection24 hours;

(6) chancroid- 24 hous;

(7 chlamydial infection (laboratory

confirmed)- 7 days;
(8) cholera- 24 hours;

(9)

(10)
(11)
(12)
(13)
(14)

(15)
(16)
7

(18)
(19)
(20)

(21)
(22)
(23)

(24)
(25)
(26)
(27)
(28)

(29)

(30)
(31)
(32)
(33)
(34)
(39)
(36)
(37)
(38)
(39)
(40)
(41)
(42)
(43)
(44)
(49)
(46)
(47)
(48)
(49)
(50)
(51)
(52)
(53)
(54)

(59)
(56)
(57)

CreutzfeldtJakob disease 7 days;
cryptosporidiosis 24 hours;

cyclosporiasis 24 hours;

dengue 7 days;

diphtheria- 24 hours;

Escherchia coli, shiga toxiyproducing- 24
hours;

ehrlichiosisi 7 days;

encephalitis, arboviral7 days;

foodborne disease, including Clostridium
perfringens, staphylococcal, Bacillus cereus,
and other and unknown cause4 hours;
gonorrhea 24 hours;

granuloma inguinale 24 hours;

Haemophilus influenzae, invasive diseas#l
hours;

Hantavirus infection 7 days;
Hemolyticuremic syndromé 24 hours;
Hemorrhagic fever virus infection 1
immediately;

hepatitis A- 24 hours;

hepatitis B- 24 hours;

hepatitis B carriage 7 days;
hepatitis C, acuté 7 days;

human immunodeficiency virus
infection confirmed 24 hours;
influenza virus infection causing death24
hours;

legionellosis- 7 days;

leprosyi 7 days;

leptospirosis 7 days;

listeriosisi 24 hours;

Lyme disease 7 days;

lymphogranuloma venereunvy days;
malaria- 7 days;

measles (rubeola)24 hours;

meningitis, pneumaiccal- 7 days;
meningococcal diseas@4 hours;
monkeypox 24 hours;

mumps- 7 days;

nongonococcal urethritis7 days;

novel influenza virus infection immediately;
plague- immediately;

paralytic poliomyelitis- 24 hours;

pelvic inflammatory disease7 days;
psittacosis 7 days;

Q fever- 7 days;

rabies, human 24 hours;

Rocky Mountain spotted fever7 days;
rubella- 24 hours;

rubella congenital syndrome7 days;
salnonellosis- 24 hours;

severe acute respiratory syndrome (SARS)
24 hours;

shigellosis- 24 hours;

smallpox- immediately;
Staphylococcus  aureus  with
susceptibility to vancomycih 24 hours;

(HIV)

reduced
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(58) streptococcal infection, Group ,Ainvasive L) Coxiella burnetii, the cause of Q
disease 7 days; fever.
(59) syphilis- 24 hours; (M) Cryptosporidium parvum, the cause
(60) tetanus 7 days; of human cryptosporidiosis.
(61) toxic shock syndrome7 days; (N) Cyclospora cayetanesis,etttause of
(62) trichinosis- 7 days; cyclosporiasis.
(63) tuberculosis 24 hours; (0) Ehrlichia spp., the causes of
(64) tularemiai immediately; ehrlichiosis.
(65) typhoid- 24 hours; P) Shiga toxinproducing Escherichia
(66) typhoid carriage (Salmofia typhi) - 7 days; coli, a cause of hemorrhagic colitis,
(67)  typhus, epidemic (louskorne)- 7 days; hemolytic uremic syndrome, and
(68)  vacciniai 24 hours; thrombotic thrombocytopenic
(69)  vibrio infection (other than choleraj 24 purpura.
hours; (Q) Francisella tularensis, the causé
(70)  whooping cougli 24 hours; and tularemia.
(71)  yellow fever- 7 days. (R) Hepatitis B virus or any component
(b) For purposes of reporting,"confirmed human thereof, such as hepatitis B surface
immunodeficiency virus (HIV) infectichis defined as a positive antigen.
virus culture, repeatedly reactive EIA antibody test confirmed by (S) Human Immunodeficiency Virus, the
western blot or indirect immunofluorescent antibody test, cause of AIDS.
positive nucleic acid detection (NAT) test, or other condidm m Legionella spp., the causes of
testing method approved by the Director of the State Public legionellosis.
Health Laboratory conducted on or after February 1, 1990. In (9)] Leptospira spp., the causes of
selecting additional tests for approval, the Director of the State leptospirosis.
Public Health Laboratory shall consider whether such tests have V) Listeria monocytogenes, the cause of
been approved by the federal Food and Drug Administration, listeriosis.
recommended by the federal Centers for Disease Control and W) Monkeypox.
Prevention, and endorsed by the Association of Public Health X) Mycobacterium leprae, the cause of
Laboratories. leprosy.
(c) In addition to the laboratory reports for Mycobacterium ) Plasmodium falciparum, P. malariae,
tuberculosis, Neisseria gonorrhoeae, and syphilis specified in P. ovale, and P. vivax, the causes of
G.S. 130A139, laboratories shall report: malaria in humans.
Q) Isolation or other specific identification of the 2 Poliovirus (any, the cause of
following organisms or their products from poliomyelitis.
human clinical specimens: (AA)  Rabies virus.
(A) Any hantavirus or hemorrigéc fever (BB) Rickettsia rickettsii, the cause of
virus. Rocky Mountain spotted fever.
(B) Arthropodborne virus (any type). (CC) Rubella virus.
© Bacillus anthracis, the cause of (DD) Ssalmonella spp., the causes of
anthrax. salmonellosis.
(D) Bordetella pertussis, the cause of (EE) Shigella spp., the causes of
whooping cough (pertussis). shigellosis.
(E) Borrelia burgdorferi, the cause of (FF)  Smallpx virus, the cause of
Lyme disease (confirmed tests). smallpox.
(F) Brucella spp. the causes of (GG) Staphylococcus aureus with reduced
brucellosis. susceptibility to vanomycin.
(G) Campylobacter spp., the causes of (HH)  Trichinella spiralis, the cause of
campylobacteriosis. trichinosis.
(H) Chlamydia trachomatis, the cause of () Vaccinia virus.
genital chlamydial infection, 39) Vibrio spp., the causes of cholera and
conjunctivitis (adult and newborn) other vibrioses.
and pneumonia of newborns. (KK)  Yellow fever virus.
()] Clostridium botulinum, a cause of (LL) Yersinia patis, the cause of plague.
botulism. (2) Isolation or other specific identification of the
J) Clostridium tetani, the cause of following organisms from normally sterile
tetanus. human body sites:
(K) Corynebacterium diphtheriae, the (A) Group A Streptococcus pyogenes
cause of diphtheria. (group A streptococci).
(B) Haemophilus influenzae, serotype b.
29:05 NORTH CAROLINA REGISTER SEPTEMBER 2, 2014

517



APPROVED RULES

()

(4)

History Note:
139; 130A141;

© Neisseria meingitidis, the cause of

meningococcal disease.
Positive serologic test results, as specified, for
the following infections:
(A) Fourfold or

greater changes or 11 NCAC 08 .1103

TITLE 11 7 DEPARTMENT OF INSURA NCE

PURPOSE AND SCOPE

equivalent changes in serum antibody ) Home inspections performed according to this Section shall

titers to:

0] Any arthropodborne viruses
associated ith meningitis or
encephalitis in a human.

(i) Any hantavirus or
hemorrhagic fever virus.

(iii) Chlamydia  psittaci, the
cause of psittacosis.

(iv) Coxiella burnetii, the cause
of Q fever.

(v) Dengue virus.

(vi) Ehrlichia spp., the causes of
ehrlichiosis.

(vii) Measles (rubeola) virus.

(viii) Mumps virus.

(ix) Rickettsia  rickettsii, the
cause of Rocky Mountain
spotted fever.

(x) Rubella virus.
(xi) Yellow fever virus.
(B) The presence of IgM serum
antibodies to:
® Chlamydia psittaci.
(i) Hepatitis Avirus.
(i) Hepatitis B virus core
antigen.
(iv) Rubella virus.
(v) Rubeola (measles) virus.
(vi) Yellow fever virus.

Laboratory results from tests to determine the
absolute and relative counts for theh&lper
(CD4) subset of lymphocytes and all ritgsu
from tests to determine HIV viral load.

Authority G.S. 130A34; 130A135; 130A

Temporary Rule Eff. February 1, 1988, for a period of 180 days
to expire on July 29, 1988;

Eff. March 1, 1988;

Amended Eff. October 1, 1994elsruary 1, 1990;

Temporary Amendment Eff. July 1, 1997;

Amended Eff. August 1, 1998;

Temporary Amendment Eff. February 13, 2003; October 1,
2002; February 18, 2002; June 1, 2001;

Amended Eff. April 1, 2003;

Temporary Amendment Eff. November 1, 2003; MayQ63;
Amended Eff. January 1, 2005; April 1, 2004;

Temporary Amendment Eff. June 1, 2006;

Amended Eff. April 1, 2008; November 1, 2007; October 1) This Section does not limit home inspectors from:

2006;

Temporary Amendment Eff. January 1, 2010;
Temporary Amendment Expired September 11, 2011;
AmendedEff. August 1, 2014July 1, 2013 April 1, 2011

1)

2

®)

@)

provide the client with an understanding of the property
conditions,as inspected at the time of the home inspection.
(b) Homeinspectors shall:

provide a written contract, signed by the client,

before the home inspection is performed that

shall:

(A) State that the home inspection is in
accordance with the Standards of
Practice of the North Carolina Home
Inspector Licensure Board as set forth
in this Section;

(B) Describe what services shall be
provided and the cost; and
© State, when an inspection is for only

one or a limited number of systems or
components, that thenspection is
limited to only those systems or
components;

inspect readily visible and readily accessible

installed systems and components described in

Rules .1106 through .1115 of this Section; and

submit a written report and summary, pursuant

to G.S. 143151.58(al)to the client that shall:

(A) Describe  those  systems and
components required to be described
in Rules .1106 through .1115 of this
Section;

B) State which systems and components
present at the home and designated
for inspection in thé Section were not
inspected, and the reason for not
inspecting;

© State any systems or components
inspected that do not function as
intended, allowing for normal wear
and tear, or appear not to function as
intended, based upon documented
tangible evideoe;

(D) Describe the system or component;
state how the condition is defective;
explain the implications of conditions
listed in the summary; and direct the
client to a course of action for repair,
further investigation by a specialist,
or subsequent obsetion; and

(E) State the name, license number, and
signature of the person conducting
the inspection.

reporting  observations and conditions,
including safety or habitability concerns, or
rendering opinions of items in addition to
those required in Paragraph (b) of this Rule; or
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(2) excluding systems and components from theAmended Eff. October 1, 1994;
inspection if requested by the client, and soRepealed Eff. August 1, 2014.
stated in the written contract.
12 NCAC 04E .0401  DCI TERMINAL OPERATO R

History Note:  Authority G.S. 14351.49 143-151.58; 12 NCAC O4E .0402  CERTIFICATION AND
Codifier determined that agency findings did not meet criterieRECERTIFICATION OF D Cl OPERATORS

for temporary rule Eff. Odber 15,1996; 12 NCAC 04E .0403  SUSPENSION AND
Temporary Adoption Eff. October 24, 1996; REVOCATION OF OPERAT OR CERTIFICATION

Eff. July 1, 1998;
Amended EffOctober 1, 2014;October 1, 2011;March 1, History Note: Authority G.S. 1140; 114101; 150B3(b);
201Q February 1,2009; February 1, 2007; April 1, 2005; May 150B-23(f);
1, 2003; July 1, 2000. Eff. November 1, 1991,
Amended Eff. August 1, 1998; October 1, 1994; August 1, 1994;
Repealed Eff. August 1, 2014.

TITLE 12 T DEPARTMENT OF JUSTIC E
12 NCAC O4E .0404  PERIOD OF SUSPENSION

12 NCAC 04E .0101 NAME AND LOCATION 12 NCAC 04E .0405 MINIMUM STANDARDS FO R
12 NCAC 04E .0102  FUNCTION OF DCI DCI TERMINAL OPERATO RS

12 NCAC 04E .0103 ADVISORY POLICY BOAR D . )

12 NCAC 04E .0104 DEFINITIONS History Noe: Authority G.S. 114.0; 11410.1;
12 NCAC 04E .005  FORMS Eff. August 1, 1998;

12 NCAC 04E .0106 MANUALS Repealed Eff. August 1, 2014.

History Note:  Authority G.S. 114.0; 11410.1; 12 NCAC 04F .0101 ~ SECURITY OF DCI

Eff. November 1, 1991; EQUIPMENT

Amended Eff. August 1, 1998; October 1, 1995; October 112 NCAC 04F .0102  OFFICIAL USE OF DCI
1994; INFORMATION

Temporary Amendment Eff. January 14, 2002; ) )

Amended Eff. April 1, 2003; History Note:  Authority G.S. 11410; 11410.1;
Repealed EffAugust 1, 2014. Eff. November 1, 1991;

Repealed Eff. August 1, 2014.
12 NCAC 04E .0201  ELIGIBILITY FOR FULL OR

LIMITED ACCESS TO TH E DCI NETWORK 12 NCAC 04F .0201 DOCUMENTATION AND

12 NCAC 04E .0202 MANAGEMENT CONTROL ACCURACY

REQUIREMENTS 12 NCAC 04F .0202  VALIDATIONS

12 NCAC 04E .0203  NON-TERMINAL ACCESS 12 NCAC 04F .0203  HIT CONFIRMATION

History Note:  Authority G.S. 114.0; 11410.1; History Note:  Authority G.S. 114.0; 11410.1;

Eff. November 1, 1991; Eff. November 1, 1991,

Amerded Eff. October 1, 1994; Amended Eff. October 1, 1994;

Repealed Eff. August 1, 2014. Repealed EffAugust 1, 2014.

12 NCAC 04E 0204  SBI TASK FORCE 12 NCAC 04F .0301  ARREST FINGERPRINT C ARD

MANAGEMENT CONTROL 12 NCAC 04F .0302  FINAL DISPOSITION
INFORMATION

History Note:  Authority G.S. 114.0; 11410.1; 12 NCAC 04F .0303  PRISON FINGERPRINT CARD

Eff. February 1, 1993; . .

Repealed Eff. August 1, 2014. History Note:  Authority G.S. 15/602; 15A1381; 15A1382;
15A-1383; 11410; 11410.1;

12 NCAC 04E .0301 USER AGREEMENT Eff. November 11991;

12 NCAC 04E.0302  USER ACCESS FEE Repealed Eff. August 1, 2014.

AGREEMENT

12 NCAC 04E .0303  SERVICING AGREEMENT 12 NCAC 04F .0401  DISSEMINATION OF CCH

12 NCAC 04E .0304 MANAGEMENT CONTROL RECORDS

AGREEMENT 12 NCAC 04F .0402  ACCESSING OF CCH RECORDS

12 NCAC 04E 0305 DISCLOSURE AGREEMENT 12 NCAC 04F .0403  USE OF CCH FOR CRIMINAL
JUSTICE EMPLOYMENT

History Note:  Authority G.S. 114.0; 11410.1; 12 NCAC 04F .0404  INDIVIDUAL'SRIGHT T O

Eff. November 1, 1991; REVIEW
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12 NCAC 04F .0405 CCH LICENSING AND
NON-CRIMINAL JUSTICE EMP LOYMENT PURPOSES
12 NCAC 04F .0406 RESTRICTIVE USE OF CCH
FOR EMPLOYMENT PURPO SES

12 NCAC 04F .0407 RESEARCH USE AND ACCESS
OF CCH RECORDS
12 NCAC 04F .0408 LIMITATION REQUIREME NTS
History Note:
19; 11419.1;
Eff. November 1, 1991;
Amended Eff. October 1, 1994;
Repealed Eff. August 1, 2014.

Authority G.S. 1140; 114-10.1; 11416; 114

12 NCAC 04F .0501
12 NCAC 04F .0502

EXPUNGEMENTS
PURGES

History Note:  Authority G.S. 15A445; 15A146; 9G96; 90
113.14; 11410; 11410.1;

150B19(5)b.,e.;

Eff. November 1, 1991,

Repealed Eff. August 1, 2014.

12 NCAC 04F .0601 AUTOMATED FINGERPRIN T
IDENTIFICATION SYSTE M

History Note:
11416;

Eff. November 1, 1991,
Amended Eff. October 1, 1992;
Repealed Eff. August 1, 2014.

Authority G.S. 15/402; 11410; 11410.1;

12 NCAC 04F .0602 ELIGIBILITY FOR FULL OR
LIMITED ACCESS TO TH E AFIS NETWORK

12 NCAC 04F .0603 AFIS AGREEMENT

12 NCAC 04F .0604  AVAILABLE DATA

History Note:
11416;

Eff. October 11992;

Repealed Eff. August 1, 2014.

Authority G.S. 15402; 11410; 11410.1;

12 NCAC 04F .0701 DISSEMINATION OF DRI VER
HISTORY INFORMATION

History Note:  Authority G.S. 1140; 11410.1;
Eff. November 1, 1991;

Repealed Eff. August 1, 2014.

12 NCAC 04F .0801  AUDITS

History Note:  Authority G.S114-10; 11410.1;

Eff. November 1, 1991;
Repealed Eff. August 1, 2014.

12 NCAC 04G .0101
12 NCAC 04G .0102

DEFINITIONS
PENALTY PROVISIONS

History Note:  Authority G.S. 1140; 11410.1;

Eff. November 1, 1991;
Amended Eff. October 1, 1994;
Repealed Eff. Agust 1, 2014.
12 NCAC 04G .0201 NOTICE OF VIOLATION
History Note:
150B-23(f);
Eff. November 1, 1991;

Amended Eff. December 1, 1992;
Repealed Eff. August 1, 2014.

Authority G.S. 114.0; 11410.1; 150B3(b);

12 NCAC 04G .0301
PROCEDURE

INFORMAL HEARING

History Note:
150B-23(f);
Eff. November 1, 1991;
Repealed Eff. August 1, 2014.

Authority G.S. 114.0; 11410.1; 150B3(b);

EE IR I S I R I I

12 NCAC 09A .0108  APPLICABILITY OF
RADAR/TDS STANDARDS PRE 7/1/82

History Note:  AuthorityG.S. 17C6;
Eff. July 1, 1982;
Repealed Eff. August 1, 2014.

12 NCAC 09B .0311
7/1/82

CERTIFIED INSTRUCTOR S PRE

History Note:  Authority G.S. 1765;
Eff. July 1, 1982;

Amended Eff. April 1, 1999;
Repealed Eff. August 1, 2014.

12 NCAC 09C .0217  APPLICATION FOR LAW
ENFORCEMENT EMPLOYME NT
12 NCAC 09C .0218 FORM ORDER BLANK

History Note:  Authority G.S. 1765; 150B11;
Eff. January 1, 1981,

Repealed Eff. August 1, 2014.

12 NCAC 09C .0220  ACQUISITION OF FORMS
History Note:  Authority G.S. 1765; 150B-11;

Eff. January 1, 1981,
Repealed Eff. August 1, 2014.

TITLE 15A 7 DEPARTMENT OF ENVIRO NMENT AND
NATURAL RESOURCES
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15A NCAC 07H .0312 TECHNICAL STANDARDS FOR
BEACH FILL PROJECTS

Placementbf sediment along the oceanfront shorelmeeferred

to in this Rule asbeach fill' Sediment used solely to establish

or strengthen dunes or to -establish statenaintained
transportation corridors across a barrier island breach in a
disaster area as declared by the Governor is not considered a
beach fill project under this Rul®each fill projects including MLW shall equal the total number of
beach nourishment, dredged material disposal, habitat samples taken seaward of MLW;
restoration, storm protection, and erosion control may be (e) For the purpose of this Rule,
permitted under the following conditions: "sedimentgrain size categorie’s are

even depth increments from 6 feet
(1.8 meters) to 20 feet (6.1 meters) or
to a shoreerpendicular distance
2,400 feet (732 meters) seaward of
mean low water, whichever is in a
more landwad position. The total

number of samples taken landward of

(1) The applicant shall charactegizhe recipient defined as "fine" (less than 0.0625
beach  according to the following millimeters), "sand"(greater than or
methodology: equal t00.0625 millimeters and less

(a) Characterization of the recipient than 2 millimeters), “granular"
beach is not required for the (greater than or equal ®millimeters

placement of sediment directly from
and completely confined to a
maintained navigationchannel or
associatedediment basins ithin the
active nearshore, beach or inlet shoal
system;

and less than 4.76 millimeters) and
"gravel' (greater than or equal th76
millimeters and less than 76
millimeters). Each sedimersgample
shall report percentage by weight of
each of these four grain size

(b) Sediment sampling and analysis shall categories;
be used to capture the three 4] A composite of the simple arithmetic
dimensional spatial variability of the mean for each of the four grain size
sediment characteristics including categories defined in Stilem (1)(e)
grain size, sorting and mineralogy of this Rule shall be calculated for
within the natural gstem; each transectA grand mean shall be

(© Shoreperpendicular topographic and established for each of the four grain
bathymetric surveying of the recipient size categories by summing the mean
beach shall be conducted to determine for each transect and dividing by the
the beach profile. Topographic and total number of transects. The value
bathymetric surveying shall occur that characterizes grain size values for
along a minimum of five shore the recipient beacls the grand mean
perpendicular transects evenlyased of percentage by weight for each
throughout the entire project area. grain size category defined in Sub
Each transect shall extend from the Item (1)(e) of this Rule;
frontal dune crest seaward to a depth (9) Percentage by weight calcium
of 20 feet (6.1 meters) or to the shore carbonate shall be calculated from a
perpendicular distance 2,400 feet composite of all sediment samples
(732 meters) seaward of mean low along each transect defined in Sub
water, whichever is in a more ltem (1)(d) of this Rule. The value
landward position. Transect spacing that characterizes the carbonate
shall not exceed 5,000 feet (1,524 content of the recipient beads a
meters) in the shoxgarallel direction. grand mean calculated by summing
Elevation data for all transects shall the average percentage by weight
be referenced to the North American calcium carbonate for each transect
Vertical Datumof 1988 (NAVD 88) and dividing by the total number of
and the North American Datum of transects. For beaches on which fill
1983(NAD 83); activities have taken place prior to the

(d) No fewer than 13 sediment samples effective date of this Rule, the
shall be taken along each beach Division of Coastal Management
profile transect. At least one sample shall consider visal estimates of
shall be taken from each of the shell content as a proxy for carbonate
following morphodynamic  zones weight percent;
where present: frontal dune, frontal (h) The total number of sediments and

dune toe, mid berm, mean high water
(MHW), mid tide (MT), mean low
water (MLW), trough, bar crest and at

shell materialgreater tharor equal to
three inches (76 millimeters) in
diameter, observable on the surface of
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(2)

the beach between mean low water
(MLW) and the frontal dune toe, shall
be calculated for an area of 50,000
square feet (4,645 square meters)
within  the beach fill project
boundaries. This araa considered a
representative sample of the entire
project area and referred to as the
"background" value;

() Beaches that received sediment prior
to the effective date of this Rule shall
be characterized in a way that is
consistent with Sultems (1)(a)
through (1)(h) of this Rule and shall
use data collected from the recipient
beach prior to theaddition of beach
fill. If such data were not collected or
are unavailable, a dataset best
reflecting the sediment characteristics
of the recipient beach prior to beach
fill shall be developed in coordination
with the Division of Coastal
Management; and

()] All data used to characterize the
recipient beach shall be provided in
digital and hardcopy format to the
Division of Coastal Management
upon request.

The applicant shall characterize the sediment

to be placed on the recipient beach according

to thefollowing methodology:

€) The characterization of borrow areas
including submarine sites, upland
sites, and dredged material disposal
areasshall be designed to capture the
threedimensional spatial variability
of the sediment characteristics
including gain size, sorting and
mineralogy within the natural system
or dredged material disposal area;

(b) The characterization of borrow sites
shall include sediment
characterization data provided by the
Division of Coastal Management
where available. These datean be
found in individual project reports
and studies, and shall be provided by
the Division of Coastal Management
upon request and where available;

(c) Seafloor surveys shall measure
elevation and capture acoustic
imagery of the seafloor. Measurement
of seafloor elevatiorshall cover 100
percent okach submarine borrow site
and use survegrade swath sonar
(e.g. multibeam or similar
technologies) in accordance with
current US Army Corps of Engineers
standards for navigation and

(d)

dredging. Seafloor imagingvithout
an elevation componeng.g.sidescan
sonar or similar technologieshall
also cover 100 percentof each
borrow site and be performed in
accordance witHJS Army Corps of
Engineers standards for navigation
and dredging. Because shallow
submarineareas can provide technical
challenges and physical limitations
for acoustic measurementseafloor
imaging without an elevation
componentmay not be required for
water depths less than 10 feet (3
meters). Alternative elevation
surveying methods for watedepths
less than 10 feet (3 meters) may be
evaluated on a cadm-case basis by
the Division of CoastaManagement.
Elevation data shall be tideand
motioncorrected and referenced to
NAVD 88 and NAD 83. Seafloor
imaging data without an elevation
componat shall be referenced to the
NAD 83. All final seafloor survey
data shall conform to standards for
accuracy, quality control and quality
assurance as set forth by the US
Army Corps ofEngineers (USACE).
The current surveying standards for
navigation and kkdging can be
obtained from the Wilmington
District of the USACE.For offshore
dredged material disposal sites, only
one set of imagery without elevation
is required. Sonar imaging of the
seafloor without elevation is not
required for borrow sitesompldely
confined to maintained navigation
channels, sediment deposition basins
within the active nearshorégach or
inlet shoal system;

Geophysical imaging of the seafloor
subsurface shall be used to
characterize each borrow site and
shall use survey gis with a line
spacing not to exceed 1,000 feet (305
meters). Offshore dredged material
disposal sites shall use a survey grid
not to exceed 2,000 feéd10 meters)
and only one set of geophysical
imaging of the seafloor subsurface is
required. Survey grils shall
incorporate at least one tie point per
survey line. Because shallow
submarine areas can pose technical
challenges and physical limitations
for geophysical techniques,
subsurface data may not be required
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()

in water depths less than 10 fd&t
meter3, and the Division of Coastal
Management shall evaluate these
areas on a cadp-case basis.
Subsurface geophysical imagiagall
not be required for borrow sites
completely confined tomaintained
navigation  channels, sediment
deposition basinswithin the active
nearshore, beach or inlet shoal ®
system, or upland sites. All final
subsurface geophysical data shall use
accurate sediment velocity models for
time-depth  conversions and be
referenced tiNAD 83;

Sediment sampling of all borrow sites
shall use a vertical sampling device
no less than 3 inches (76 millimeters)
in diameter. Characterization of each
borrow site shall use néewer than
five evenly spaced cores or one core
per 23 acres (grid spacing 4000 (9)
feet or 305 meters), whichever is
greater. Characterization of borrow
sites completely confined to
maintained navigation channeler
sediment deposition basins within the
active nearshore, beach or inlet shoal
systemshall use nofewer than five
evenly spaced vertical samples per
channelor sediment basimgr sample
spacing of no more than 5,000 linear
feet (1,524 meters), whichever is
greater. Two sets of sampling data
(with at least onalredging event in
between) from maintained navigation
channet or sediment deposition
basins within the active nearshore,
beach or inlet shoal system may be (h)
used to characterize material for
subsequent nourishment events from
those areas if the samplimgsults are
found to be compatible with Sdbem
(3)(@) of this Rule. In submarine
borrow sites other than maintained
navigation channelsor associated
sediment depositiobasins within the
active nearshore, beach or inlet shoal
system where water depths are no
greater than 10 feef(3 meters),
geophysical data of anbdelow the
seafloor are not required, and
sediment sample spacing shall be no 0]
less than one core per six acres (grid
spacing of 500feet or 152 meters).
Vertical sampling shalpenetrate to a
depth equal to or greater than
permitted dredge or excavationpdie

or expected dredge or excavation

depths for pending permit
applications. All sediment samples
shall be integrated with geophysical
data to constrain the surficial,
horizontal and vertical extent of
lithologic units and determine
excavation volumes of ompatible
sediment as defined in Item (3) of this
Rule;

For offshore dredged material
disposal sites, the grid spacing shall
not exceed 2,000 feet (610 meters).
Characterization of material deposited
at offshore dredged material disposal
sites after he initial characterization
are not required if all of the material
deposited complies with Stlbem
(3)(a) of this Rule as demonstrated by
at least two sets of sampling data with
at least one dredging event in
between;

Grain size distributions shall eb
reported for all sulsamples taken
within each vertical sample for each
of the four grain size categories
defined in SuHtem (1)(e) of this
Rule. Weighted averages for each
core shall be calculated based on the
total number of samples and the
thicknessof each sampled interval. A
simple arithmetic mean of the
weighted averages for each grain size
category shall be calculated to
represent the average grain size
values for each borrow site. Vertical
samples shall be geeferenced and
digitally imaged umg scaled, color
calibrated photography;

Percentage by weight of calcium
carbonate shall be calculated from a
composite sample of each core. A
weighted average of calcium
carbonate percentage by weight shall
be calculated for each borrow site
based on the composite sample
thickness of each core. Carbonate
analysisis notrequired for sediment
confined to maintained navigation
channels or associated sediment
deposition basins within the active
nearshore, beach or inlet shoal
system; and

All data wed to characterize the
borrow site shall be provided in
digital and hardcopy format to the
Division of Coastal Management
upon request.
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3) The Division of Coastal Management shall of sediment shh occur within the
determine sediment compatibility according to project area during times designated
the following criteria: by the Division of Coastal
€) Sediment completely confined to the Management in consultation with

permitted dredge depth of a other State and Federafjencies. The

maintained navigation channebr

associated sediment deposition basins

within the active nearshore, beach or

inlet shoal system isconsidered

compatible if the average percentage (c)
by weight of fine-grained (less than

0.0625 millimeters) sediment is less

than 10 percent;

(b) The average percentage by weight of
fine-grained sediment (less than
0.0625 millimeters) in each borrow
site shall not exceed the average
percentage by weight of firgrainal

time limitations shall be established
during the permitting process and
shall be made known prior toepmit
issuance; and

Sediment and shell material with a
diametermgreater thawr equal tahree
inches (76 millimeters)s considered
incompatible if it has been placed on
the beach during the beach fill
project, is observed betwedWlW
and the frontaldune toe, and is in
excess of twice the background value
of material of the same size along any

sediment of the recipient beach 50,000squarefoot (4,645 square
characterization plus five percent; meter) section of beach.
(c) The average percentage by weight of

granular sediment(greater than or History Note: Authority G.S. 113-229; 113A102(b)(1);

equal to2 millimeters andlessthan  113A103(5)(a); 113A107(a); 113A113(b)(5) anl (6); 113A

4.76 millimeters) in a borrow site 118; 113A124;

shall not exceed the average Eff. February 1, 2007;

percentage by weight of coarsand Amended EffAugust 1, 2014September 1, 2012pril 1, 2008.

sediment of the recipient beach

characterization plus0 percent; 15A NCAC 07H .1204 GENERAL CONDITIONS
(d) The average percentage by weight of(a) Piers and docking facilities authorized by the general permit

gravel (greater than or equal #.76  set forth in this Section shall berfthe exclusive use of the land

milimeters and less than 76 owner, or occupant and shall not be leased, rented, or used for

millimeters)in a borrow site shall not any commercial purpose. Piers and docking facilities shall

exceed the average percentage byprovide docking space for no more than two boats. Docking

weight of gravelsized sediment for facilities providing docking space for mothan two boats shall

the recipient beach characterization be reviewed through the major permitting process because of

plus five percent; their greater potential for adverse impacts and, therefore, are not
(e) The average percentage by weight ofauthorized by this general permit, excluding the exceptions

calcium carbonate in a bomwosite  described in Rule .1205 of this Section.

shall not exceed the average (b) Individuals shall allow representatives of the Department of

percentage by weight of calcium Environment and Natural Resources to make inspections at any

carbonate of the recipient beach time deemed necessary in order to be sure that the activity being

characterization plus 15 percent; and performed under the authority of the general permit set forth in
() Techniques that take incompatible this Section is in accordance with the terms and conditions

sediment within a borrow site or prescribed herein.

combination of sites and make it (c) There shall be no interference with navigation or use of the

compatiblewith that of the recipient waters by the public by the existence of piers and docking

beach characterization shall be facilities.

evaluated on a cadm/-case basis by (d) The permit set forth in this Sectighall not be applicable to

the Division of Coastal Management. proposed construction where the Department determines that the

4) Excavation and placement of sediment shallproposed activity will endanger adjoining properties or

conform to the following criteria: significantly affect historic, cultural, scenic, conservation or
(a) Sediment excavation depths for all recreation values, identified in G.S. 11382 and G.S. 113A

borow sites shall not exceed the 113(b)(4).

maximum depth of recovered core at (e) The permit set forth in this Section does not eliminate the

each coring location; need to obtain any other required state, local, or federal
(b) In order to protect threatened and authorization.

endangered species, and to minimize(f) Development carried out under the permit set forth in this

impacts to fish, shellfish and wildlife Section shall be consistemwith all local requirements, AEC

resources, no excavation or placement
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Guidelines, and local land use plans current at the time of (2) The pier and docking facility is located to
authorization. minimize the area of submerged aquatic
vegetation or shellfish beds under the structure

History Note:  Authority G.S. 113A07(a); 113A107(b); as determined by the Division of Coastal
113A113(b); 113A118.1; 113A124; Management.
Eff. March 1, 1984; () Floating piers and floating docking facilities located in
Amended Eff. May 1, 1990; Primary Nursery Areas, over shellfish beds, or over submerged
RRC Objetion due to ambiguity Eff. May 19, 1994; aguatic vegetation shall be allowed if the water depth between
Amended Eff. August 1, 2014; July 1, 2009; August 1, 1998; Juthe bottom of the proposed structure and the substrate is at least
1, 1994. 18 inchesat normal low water level or normal water level.

(i) Docking facilities shall have no more than six feet of any
15A NCAC 07H .1205 SPECIFIC CONDITIONS dimension extending over coastal wetlands and shall be elevated

(a) Piers and docking facilities may extend or be located up toa least three feet above any coastal wetland substrate as
maximum of 400 feet waterward from the normal high watemeasured from thedttom of the decking.
line or the normal water level, whichever is applicable. (k) The width requirements established in Paragraplof(this
(b) Piers and docking facilities shall not extend beyond th&ule shall not apply to pier structures in existence on or before
establishegier length along the same shoreline for similar useJuly 1, 2001 when structural modifications are needed to prevent
This restriction shall not apply to piers and docking facilities 10@r minimize storm damage. In theseses pilings and cross
feet or less in length unless necessary to avoid interference witihacing may be used to provide structural support as long as they
navigation or other uses of the waters by the public such ak not extend more than two feet on either side of the principal
blocking established navigation routes or interfering with accesstructure. These modifications shall not be used to expand the
to adjoining properties as determined by the Division of Coastdloor decking of platforms and piers.
Management. The length of piers and docking facilities shall bd) Boathouses shall not exceed a combined total of 400 square
measured from the waterward edge of any wetlands that bordiget and shall have sides extending no further tharhatfethe
thewater body. height of the walls as measured in a downward direction from
(c) Piers and docking facilities longer than 200 feet shall béhe top wall plate or header and only covering the top half of the
permitted only if the proposed length gives access to deepwmlls. Measurements of square footage shall be taken of the
water at a rate of at least one foot at each 100 foot increment gfeatest exterior dimensions. Boathouses shall not be allowed
pier length longer than 200 feet, or if the addiibtength is on lots with less than 75 linear feet of shoreline.
necessary to span some obstruction to navigatiorm) The area enclosed by a boat lift shall not exceed 400 square
Measurements to determine pier and docking facility lengthfeet.
shall be made from the waterward edge of any coastal wetlarfd) Piers and docking facilities shall be single story. They may
vegetation, that borders the water body. be roofed but shall not allow second story use.
(d) Piers shall be no widehadn six feet and shall be elevated at(o) Pier and docking facility alignments along federally
least three feet above any coastal wetland substrate as measuredntained channels shall also meet Corps of Engineers
from the bottom of the decking. regulations for construction pursuao Section 10 of the Rivers
(e) The total square footage of shaded impact for docks armhd Harbors Act of 1899 (33 U.S.C. 403).
mooring facilities (excluding the pier) allowed shall begBare (p) Piers and docking facilities shall in no case extend more
feet per linear foot of shoreline with a maximum of 800 squar¢han 1/4 the width of a natural water body, humaade canal or
feet. In calculating the shaded impact, uncovered open watbasin. Measurements to determine widths of the watey, bod
slips shall not be counted in the total. humanmade canals, or basins shall be made from the waterward
(H The maximum size of any individual component of theedge of any coastal wetland vegetation which borders the water
docking facility authorizedby this General Permit shall not body. The 1/4 length limitation shall not apply when the
exceed 400 square feet. proposed pier and docking facility is located between longer
(g) Docking facilities shall not be constructed in a designatedtructure within 200 feet of the applicant's property. However,
Primary Nursery Area with less than two feet of water at normahe proposed pier and docking facility shall not be longer than
low water level or normal water level under the general permithe pier head line established by the adjacent piers and docking
set fath in this Section without prior approval from the Division facilities nor longer than 1/3 the width of the water body.
of Marine Fisheries or the Wildlife Resources Commission. (q) Piersand docking facilities shall not interfere with the
(h) Piers and docking facilities located over shellfish beds oaccess to any riparian property, and shall have a minimum
submerged aquatic vegetation (as defined by the Maringetback of 15 feet between any part of the pier and docking
Fisheries Commissn) may be constructed without prior facility and the adjacent property lines extended into the water at
consultation from the Division of Marine Fisheries or thethe points that Hey intersect the shoreline. The minimum
Wildlife Resources Commission if the following two conditions setbacks provided in this Paragraph may be waived by the
are met: written agreement of the adjacent riparian owner(s), or when two
Q) Water depth at the docking facility location is adjoining riparian owners are -@pplicants. Should the adjacent
equal to or greater than two feet whter at  property be sold before cstnuction of the pier commences, the
normal low water level or normal water level; applicant shall obtain a written agreement with the new owner
and waiving the minimum setback and submit it to the Division of
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Coastal Management prior to initiating any development of th¢) Piers and docking facilities shall provide docking space for
pier or docking facility. The lia of division of areas of riparian no more than two boats (a boat is defined in 15A NCAC 07M
access shall be established by drawing a line along the chann@602(a) as a vessel or watercraft of any size or type specifically
or deep water in front of the property, then drawing a linedesigned to be seffropelled, whether by engine, sail, oar,
perpendicular to the line of the channel so that it intersects witbaddle or other means, which is used to travel from place to
the shore at the point the lapd property line meets the water's place by water) except when stored on a platform that has
edge. Application of this Rule may be aided by reference to thelready been accounted for within the shading impacts condition
approved diagram in Paragraph (t) of this Rule illustrating thef this general permit. Boats stored omafing or fixed

rule as applied to various shoreline configurations. Copies of thgatforms shall not count as docking spaces.

diagram may be obtaide from the Division of Coastal (s) Applicants for authorization to construct a pier or docking
Management website at facility shall provide notice of the permit application to the
http://www.nccoastalmanagement.net.When shorelinewner of any part of a shellfish franchise or lease over which the
configuration is such that a perpendicular alignment cannot bgroposed pier or docking facility would extend. The applicant
achieved, the pier or docking facility shall be aligned to meet thehall allow the lease holder the opportunity to mark a navigation
intent of this Rule tahe maximum extent practicable. route from the pier to the edge of the lease.

(t) The diagram shown below illustrates various shoestionfigurations:

EXAMPLES
RIPARIAN ACCESS AREAS

PROJECT AREA

_ EDGE OF CHANNEL OR
DEEP WATER

““““ PROPERTY LINE

——— RIPARIAN LIMIT

-~ MEAN HIGH WATER

.

(u) Shared piers or docking facilities shall be allowed and of the structure shall overlap the shared
encouraged provided that in addition to complying with property line.
Paragraphga) through (t) of this Rul¢he following shall also (2) Shared piers and docking facilities shall be
apply: designed to prodie docking space for no more
(1) The shared pier or docking facility shall be than four boats.
confined to two adjacent riparian property 3) The total square footage of shaded impact for
owners and the landward point of origination docks and mooring facilities shall be

calculated usingParagraplfe) of this Rule and
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in addition shall allow for combined shoreline (h) Material used for groin construction shall be fresrfloose
of both properties. dirt or any other pollutant. Riprap material must be of sufficient
(4) The property owners of the shared pier shallsize to prevent its movement from the approved alignment by
not be required to obtain a-f&ot waiver from  wave action or currents.
each other as describedRaragraph (q) of this (i) "L" and"T" sections shall not be allowed at the end of
Rule as is applies to the shared riparian line forgroins.
any work associated with the shared pier,(j) Groins shall be comsicted of granite, marl, concrete without
provided that the title owners of both exposed rebar, timber, vinyl sheet pile, steel sheet pile, or other
properties have executed a shared piesuitable equivalent materials approved by the Division of
agreement that has become a part of the permi€oastal Management.
file. (k) Boat ramps and their associated structures authorized under
(5) The construction of a second access pier othis permit shall not interfere with the access to any riparian
docking facility not associated with the sharedproperty and shall have a minimum setback of 15 feet between
pier shall not be authorized under the generahny part of the boat ramp or associated structures and the
permitset forth in this Section. adjacent property ownérsareas of riparian access. The
minimum setbackgrovided in the rule may be waived by the
History Note:  Authority G.S. 113A07(a); 113A107(b);  written agreement of the adjacent riparian owner(s), or when two

113A113(b); 113A118.1; 113A124; adjoining riparian owners are -@pplicants. Should the adjacent
Eff. March 1, 1984; property be sold before construction of the boat ramp or
Amended Eff. December 1, 1991; May 1, 1990; March 1, 1990;associated structures cormantes, the applicant shall obtain a
RRC Objection due to ambiguity Eff. March 18, 1993; written agreement with the new owner waiving the minimum
Amendd Eff. August 1, 1998; April 23, 1993; setback and submit it to the Division of Coastal Management
Temporary Amendment Eff. December 20, 2001; prior to initiating any development of the boat ramp or
Amended Eff. August 1, 2014; July 1, 2009; April 1, 2003. associated structures authorized under thisjer

15A NCAC 07H .1305 SPECIFIC CONDITIONS History Note:  Authority G.S. 113407(a); 113A107(b);

(a) Boat ramps shall be no wider than 15 feet and shall nd13A113(b); 113A118.1; 113A124;
extend more thn 20 feet waterward of the normal high waterEff. March 1, 1984;

level or normal water level. Amended Eff. August 1, 2014.

(b) Excavation and ground disturbing activities above and

below the normal high water level or normal water level will be

limited to that absolutely necessary to establish adeqaatp TITLE 21 i OCCUPATIONAL LICENSI NG BOARDS AND

slope and provide a ramp no greater in size than specified by this COMMISSIONS

general permit.

(c) Placement of fill materials below normal high water level, or CHAPTER 141 BOARD OF COSMETIC AR T
normal water level, will be limited to the ramp structure and any EXAMINERS

associated riprap groins. Boatmps may be constructed of

concrete, wood, steel, clean riprap, marl, or any other suitablg; NcAC 14A 0401 LICENSE WAIVER FOR A RMED
equivalent materials approved by the Division of Coastaforcgs

Management. No coastal wetland vegetation shall be excavatgg) | jcensees in good standing and serving in the armed forces
or filled at any time during construction. _ of the United States or the spouse of an individual in good
(d) The permit set forth in this Section allows for up 10 & SiX standing and serving in the armed forces of the United States are
foot wide launch access dock (fixed or floating) immediatelyyowed an extensioron the license renewal payment and
adjacent to a new or existing boat ramp. The length shall hgquired continuing education hours as permitted G.S: 1938
limited to the length of the permitted boat ramp (with &gy |ndividuals holding current and valid licensure as
maximum length b20 feet waterward of the normal high water yetermined by G.S. 93B5.1 may apply for licensure with the
level or normal water level). No permanent slips are authorizegggrq by providing a copy of the curremtdavalid license along

by this permit. with a the license application, fees and documentation of
(e) Groins shall be allowed as a structural component on one gyjjitary experience or training.

both sides of a new or existing boat ramp to reduce scouring.

The groins shall be limited to the length of the permitted boajjstory Note: ~ Authority G.S. 93RL5; 93B15.1;

ramp (with a maximum length of 20 feet waterward of thegg june 1, 2010:

normal high water level or normal water level). Amended Eff. August 1, 2014.

() The height of sheetpile groins shall not exceed one foot

above normal high water leer normal water level and the 71 NCAC 14B 0504 ISSUANCE OF DECLARAT ORY
height of riprap groins shall not exceed two feet above normgb| NG

high water level or normal water level.

(9) Riprap groins shall not exceed a base width of five feet.  istory Note: ~ Authority G.S. 1508.7;

Eff. February 1, 1976;
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Repealed EffAugust 1, 2014. (4) perform services on a client if the licensee has
reason to believe the client has any of the

21 NCAC 14H .0401  LICENSEES AND STUDENTS following:

(&) NotwithstandingRule .0201 in this Subchapter, thRule (A) fungus, lice, or nits;

applies tolicensees and students in practice in costati (B) an inflamed, infected, broken, raised,

schools and shops. Each licensee and student shall wash his or or swollen skin or naitissue in the

her hands with soap and water or an equally effective cleansing area to be worked ooy

agent immediately before and after serving each client. © an open wound or sore in the area to

(b) Each licensee and student shall wear clean garments and be worked on;

shoeswhile serving patrons. (5) alter or duplicate a license issued by the

(c) Licensees or students shall not us@assess in a cosmetic Board,;

art school or shop any of the following: (6) advertise or solicit clients in any form of

(1) Methyl Methacrylate LiquidMonomer a.ka. communication in a manner that is false or
MMA; misleading;

(2) razortype callus shavers designed and @) use any FDA rated Class Il device without the
intended to cut growths of skincluding skin documented supervision of a licensed
tags, corns, and calluses; physician;

3) FDA rated Class Il devices; (8) use any product that will penetrate the dermis;

4) carbolic acid (phenol) over two percent or
strength; 9) make any statement to a member of the public

(5) animals including insects, fish, amphibians, either verbally or in writing stating or
reptiles, birds, or nchuman mammals to implying action isrequired or forbidden by
perform any service; or Board rules when such action is not required

(6) a varidle speed electrical nail file on a natural or forbidden by Board rules. A violation of
nail unless it has been designed for use on a this prohibition is considered practicing or
natural nail. attempting to practice by frauldunt

(d) A licensee or student shall not: misrepresentation.
(1) use any product, implement, or piece of (e) In using adisinfectant the use shall wear any personal

()
3)

equipment in any manner other than theprotective equipment, such as gloves, recommended by the
product's, implement's, or equipment's manufacturer in the Material Safety Data Sheet.
intended use as described or detailed by the

manufacturer; History Note:  Authority G.S. 88R2; 88B-4; 88B-14; 88B24;
treat any medical condition unless referred byEff. April 1, 2012;
a physician; Amended EffAugust 1, 2014March 1,2013.

provide any sevice unless trained prior to
performing the service;

21 NCAC 14H .0504 SYSTEMS OF GRADING BEAUTY ESTABLISHMENTS
The system of grading the sanitary rating of cosmetic art schools and shops based on the rules set out in this subdi@jpter sha
follows, setting out areas to be jneted and considered, and the maximum points given for compliance:

Sanitation

Point Value

Each licensee and student shall wash his or her hands with soap and water or an equally effective
agent immediately before and after serving each client. 2

Each licensee and student shall wear clean garments and shoes while serving patrons. 2

The cosmetic art facility shall be kept clean.

w

Waste material shall be kept in receptacles with a disposable liner. The area surrounding the waste r¢
shall be maintained in a sanitary manner.

All doors and windows shall be kept clean.

Furniture, equipment, floors,alls, ceilings and fixtures shdle clean and in good repair.

Clean protective capes, drapes, linemsl towels shall be used for each patron

WWwW N[>

After a cape, drape, lineor towel has been in contact with a patsaskin it shall be placed in a clean, clos
container until laundered with soap and hot water and dried in a heated dryer.

Any paperor nonwoven protective drape or covering shall be discarded after one use.

There shall be a supply of clean protective drapes, linens and towels at all times.

Clean drapes, capes, lineasd towels shall be stored in a clean area.

Bathroomfacilities shallbe kept cleaned.

wW(OrN|N o1
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All implements shall be washed with warm water and a cleaning solution and scrubbed to remove de

dried. 2
All implements shall be disinfected 10
All disinfected electrical implements shall be stored alean area. 2
Disposable and pous implements and supplies shaldiscarded after use or upon completion of the sery 10
Any product that comesito contact with the patron shaké discarded upon completion of the service. 3

Disinfectedimplements shabe kept in a clean closed cabinettgan closed container and shadit be storeg
with any implement or item that has not been disinfected.

10

Lancets, disposable razors, and other sharp objects shall be disposed in gesiiamecontainers.

The presence of animals or birds. Fish in an enclosure and animals trained for the purpose of acco
disabled persons are exempt.

All creams, lotions, wax, cosmetics, and other products dispensed to come in wathtgettroris skin shall
be kept in clean, closed containers and dispensed in a sanitary mannendiit gispensed in portions sh

be returned to the container. 10
After each patros use each whirlpool or footspa shal cleaned and disinfected 10
The water in avaporizer machine shdlle emptied daily and the unit disinfecidaily. 2
The area where services are performed that come in contact with théspsltronncluding chairs, tableand
beds shall be disinfected between patrons. 3
History Note:  Authority G.S. 88R2; 88B-4; 88B-14; 88B23; 88B26;
Eff. April 1, 2012;
Amended Eff. August 1, 2014.
4) provision of any service unless mad prior to
21 NCAC 14H .0505 RULE COMPLIANCE AND performing the service;
ENFORCEMENT MEASURES (5) performance of services on a client if the
(& The use of or possession tife following products 10 licensee has reason to believe the client has
equipment in a school or shop shall result in civil penalty in the any of the following:
amount of three hundred dollars ($300.00) per container of (A) fungus, lice, or nits;
product or piece of equipment: B) inflamed infected, broken, raised, or
(1) Methyl Methacrylate Liquid Monomea.k.a. swollen skin or nail tissue in ¢harea
MMA; or to be worked on; or
(2) razortype callus shavers designed and © an open wound or sore in the area to
intended to cut growths of skin including skin be worked on; or
tags, corns, and calluses. (6) alteration of or duplication of a license issued
(b) The use of or possession of the following in a school or shop by the Board;
shall result in civil penalty in the amount of one hundred dollars @) advertisement or solicitation of clients in any
($100.00) per use or possession: form of communication in a manner that is
Q) animals intuding insects, fish, amphibians, false ormisleading; or
reptiles, birds, or nochuman mammals to (8) use of any FDA rated Class Il device without
perform any service; or the documented supervision of a licensed
(2) variable speed electrical nail file on the natural physician.
nail unless it has been designed for use on théd) The failure to record the date and time of each cleaning and
natural nail. disinfecting of a footspan a cosmetic art school or shop as

(c) The action of any student or liceesto violate the Board required by this Subchapter including the date, time, reason, and
rules in the following manner shall result in civil penalty in thename of the staff member who performed the cleaning or the
amount of one hundred dollars ($100.00) per instance of eadailure to keep or make such record available for at least 90 days

action: upon request by either atpan or inspector shall result in civil
Q) use of any product, implement, or piece ofpenalty in the amount of twenfive dollars ($25.00) per
equipment in any manner other than thefootspa.
product's, implement's, or equipment's (e) The failure to clean and disinfect a footspa in a cosmetic art
intended use as described or detailed by thehop or school as required by this Subchapter shall result in civil
manufacturer; penalty in tle amount of one hundred dollars ($100.00) per
(2) treatment of any medical condition unless footspa.
referred by a physician; (f) The failure to maintain in a cosmetic art shop and school
3) use of any product that will penetrate the antiseptics, gloves or finger guards, and sterile bandages
dermis; available to provide first aid shall result in civil penalty in the
amount of wenty-five dollars ($25.00) per item.
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(g) The failure to maintain a sink with hot and cold runningHistory Note:  Authority G.S. 88Bl; 88B-24(1);
water in the clinic area, separate from restrooms, shall result Eff. June 1, 1995;
civil penalty in the amount of one hundred dollars ($100.00). Amended Eff. August 1, 2014; Septenthe2010; December 1,
(h) The failure to provideventilation at all times in the areas 2008; April 1, 2001; August 1,998.
where patrons are serviced in cosmetic art shops shall result in
civil penalty in the amount of twenfive dollars ($25.00). 21 NCAC 14K .0107  LIVE MODEL PERFORMAN CES
(i) The failure to screen all doors and windows open for
ventilation shall result in ciVipenalty in the amount of twenty History Note:  Authority G.S. 88B}; 88B-10;
five dollars ($25.00). Eff. July 1, 1990;
() The failure to maintain equipment and supplies necessary tdmended Eff. April 1, 1991; December 1, 1990;
perform any cosmetic art service offered in the shop shall resulemporary Amendment Eff. January 1, 1999;
in civil penalty in the amount of one hundred dollars ($100.00). Amended Eff. July 1, 2010; December 1, 2008; April 1, 2001;
(k) The failure to maintain a sanitation grade of 80 percent ocAugust 1, 200;
higher shall result in a civil penalty in the amount of twoRepealed EffAugust 1, 2014
hundred dollars ($200.00).
() Repeated violations of the rules in this Subchapter exceedir#l NCAC 140 .0106 LIVE MODEL PERFORMAN CES
three written notifications of any onele documented to any
one individual, shop, or school shall result in a mandator{istory Note:  Authority G.S. 888,
disciplinary hearing in accordancetiv21 NCAC 14C Temporary Adoption Eff. January 1, 1999;
Eff. August 1, 2000;
History Note:  Authority G.S. 88R; 88B-4; 88B-14; 88B23; RepealedEff. Augustl, 2014.
88B-24; 88B26; 88B27; 88B29;

Eff. April 1,2012; 21 NCAC 14P .0113 OPERATIONS OF SCHOOLS OF
Amended #. August 1, 2014. COSMETIC ART

(@) The presumptive civil penalty for failure to record student's
21 NCAC 141 .0401 APPLICATION/ hours of daily attendance is:
LICENSURE/INDIVIDUAL S WHO HAVE BEEN Q) 1% offense warning ($100.00)
CONVICTED OF FELONY (2) 2" offense $200.00
(a) Any applicant convicted of a felony or charged with a felony ) 3 offense $300.00

that is still pending may apply for Board approval upon(b) The presumptive civil penalty for failure to report
enrollment in a cosmetic rta schal. All documentation withdrawal or graduation of a student within 30 working days is:

submitted shall have no effect on an individual's ability to attend D) 1st offense warning ($50.00)

a cosmetic art school, take an examination administered by the (2) 2nd offense $100.00

Board, or apply for a license. 3) 3rd offense $200.00

(b) The applicant shall supply the following; (c) The presumptive civil penalty for fafe to submit
Q) a statementfdfacts of the crime, accompanied cosmetology enrollments within 30 working days or manicurist,

by a certified copy of the indictment (or, in the natural hair care specialist and esthetician enrollments within 15
absence of an indictment, a copy of theworking days is:

"information"” that initiated the formal judicial Q) 1st offense warning ($50.00)

process), the judgment and any commitment 2) 2nd offense $100.00

order for each felony for which there Hasen (©)] 3rd offense $200.00

a conviction; (d) The pesumptive civil penalty for failure to display a copy of
(2) at least three letters attesting to the applicant'she sanitation rules is:

character from individuals unrelated by blood 1) 1* offense warning ($50.00)

or marriage; (2) 2" offense $100.00
3) a summary of the applicant's personal history 3) 3 offense $200.00

since conviction including, if applicable, date (e) The presumptive civil penalty for failure to post consumer
of release, parole or rgbation status, sign "Cosmetic Art School Work Done Exclusively by

employment, and military service; Students" is:
4) records of any cosmetology, esthetics, natural Q) 1* offense warning ($50.00)
hair care, or manicurist school disciplinary (2) 2" offense $100.00
actions; or a statement from the school 3) 3 offense $200.00
indicating no disciplinary actions were taken; (f) The presumptive civil penalty for allowing a cosmetic art
and shop to operate within a cosmetic art school is:
(5) any other information that in the opinion of the Q) 1% offense $200.00
applicant would be useful or pertinent to the (2) 2" offense $400.00
consideration by the Board of the applicant's 3) 3 offense $600.00
request. (g) The presumptive civil penalty for a cosmetic art school that

is not separated from a cosmetic art shop or other business by a
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solid wall, floor to ceiling, with an separate entrance and a dodBoard's request, each licensee shall provide completed records to

that stays closed at all times is: the Board to support the last affirmation given pursuant to
(1) 1% offense $200.00 Subparagraph (j)(3) of this Rule. Records must be maintained
(2) 2" offense $400.00 until the end of the next renewal cycle after the affirmafam
3) 3" offense $600.00 audit purposes.
(h) The presumptive civil penalty for failure to have any studenff) = Continuing education courses completed prior to an
wear a clean washable uniform or identification is: individual's being licensed by the Board shall not qualify for
1) 1st offense warning($50.00) continuing education credit.
(2) 2nd offense $100.00 (g) Apprentices do not need to earn continuing education for
3) 3rd offense $200.00 license renewal.
(i) The presumptive civil penalty for failure to renew or file (h) Licensees are exempt from the eight hours of continuing
school bond or bond alternative is: education requirement until the licensing period commencing
Q) 1* offense $200.00 after their initial licensure.
(2 2" offense $400.00 (i) After completion of the continuing education requirements
3) 3 offense $600.00 for any licensing cycle, the licensee shalivard to the Board
the following:
History Note:  Authority G.S. 88B4; 88B-16; 88B29; 1) the license renewal application;
Temporary Adoption Eff. January 1, 1999; (2) the license renewal fee; and
Eff. August 1, 2000; ) affirmation of the following pledge: "I hereby
Amended EffAugust 1, 2014September 1, 2012uly 1, 2010; certify that | have obtained all continuing
December 1, 2008; April 2004. education hours required in accordance with
the G.S. 8B-21 and Board rules. | am aware
21 NCAC 14R .0105 CONTINUING EDUCATION that 1) false or dishonest misleading
(&) This Rule pertains tall cosmetic art licensees. Each information may be grounds for disciplinary
licensee wishing to maintain his or her license shall obtain action against my license; and further that 2)
continuing education during each licensing period. The licensee false statements are punishable by law."
shall maintain records of attendance at a continuing educatidj) Failure to produce documents or file a respansa request
course including the following infmation: for audit from the Board within 30 days of the request shall
(1) course title and description; result in a civil penalty to the licensee in the amount of two
(2) date conducted; hundred fifty dollars ($250.00).
3 address of location where the course wagk) The presentation of fraudulent continuing education
conducted; and documentation to the Board/la licensee shall result in a civil
(4) continuing education hours earned. penalty of five hundred dollars ($500.00).

(b) At least onéhalf of the requiredontinuing education hours (l) Licensees in inactive status may reactivate licensure by
for each licensee shall biea the cosmetic arts professidn  taking no fewer than eight hours of continuing education per
which he or she is licensed. year of inactivity up to 24 total hours.

(c) Each cosmetic art teacher must ensure at least 50 percent of

the subject matter in a course taken for the purpose of licenstistory Noe:  Authority G.S. 88R; 88B-4; 88B-21; 88B24;
renewal relates to teacher training techniques and enhareces 88B-29;

ability to communicate. Eff. April 1, 2012;

(d) Continuing education courses shall be approved by th&émended EffAugust 1, 2014March 1, 2013.

Board providing the courses meet the requirements above.

(e) The Board or an agent of the Board may conduct audits of

the licensee's continuing education at any time. orlJphe

21 NCAC 14T .0604 ESTHETICS CURRICULUM
(&) To meet the approval of the Board, esthetician training coursshall consist of at least 600 hours of instruction in theory and
practical application, divided as follows:

Theory and Performance Requirements Hours Services
Beginners: anatomy/physiology, hygiene, disinfection, first

chemistry, draping, facial/body treatment (cleansing, manipulat
masks), hair removal, basic dermatology, machines, electr
apparatus, aromatherapy, nutrition, maigpécolor theory,

Advanced: Styles and techniques of esthetics services incl
facials, makeup application, performing skin care, hair remg
eyelash extensions and applying brow and lash color; bug
management; and professional ethics

40

560
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Performancé&kequirements Mannequin | | jve Model
Facials Manual (skin analysis, cleansing, surface manipulations,

10 30
and masks)
Facials Electronic (the use of electrical modalitus, including de
lights, and electrical apparatus for facials and skin dactuding 30
galvanic and faradic)
Eyebrow arching S 15
Hair removal (hard wax, soft wax, depilitories) S 25
Makeup application (skin analysis, complete and corrective maket 10 20

Eyelash extensions

Brow and lash color

(b) A minimum of40 hours oftheoryshall berequired prior to conductinive modelperformances on the public.

(c) Certification of live model or mannequin performance completions shall be required, along with the graduation form ar
application for tle Board's examination.

(d) A live model may be substituted for a mannequin for any mannequin service.

(e) All mannequin services may be performed using a simulated product.

() Simulated product shall not be allowed for credit for live model performance

(g) Mannequin services shall not be substituted for live model services.

(h) Shanng of performance completions shall notahewed.

(i) Credit for a performance shall be given to only one student.

History Note:  Authority G.S. 88; 88B-4; 88B-16; 88B-17;
Eff. January 12012;
Amended Eff. August 1, 2014.

21 NCAC 14T .0605 MANICURING CURRICULU M
(a) To meet the approval of the Board, a manicurist training course must consist of at least 300 hours of instruction mdtheory &
practical application, divided as follows:

Theory and Performance Requirements Hours | Services
Beginners: Manicuring theory, gslinfection, first aid, trimming, filing
shaping, decorating, arm and hand manipulation, sculptured | 25
artificial nails; and pedicuring

Advance:Styles and techniques for the care, treatment and deco
of fingernails, toenails, cuticles, nail extensions and artifiogils; [ 275
electric file;businessnanagemengind professionathics

Performance Requirements Mannequin Live Model
Manicuresincluding trimming, filing, shaping, decoratingand arm

4 - 5 10
and handnanipulations
Applications or repair of sculptured or artificizail sets 5 15
Pedicures 10

(b) A minimum of25 hours theory shall be required prior to conductimg modelperformances on the public.

(c) Certification of live model or mannequin performance completions shall be required, along with the graduation form ar
application for the Board's examination.

(d) A live model may be substituted for a mannedarrany mannequin service.

(e) All mannequin services may be performed using a simulated product.

(H Simulated product shall not be allowed for credit for live model performance.

(g) Mannequin serviceshallnot be substituted for live model services.

(h) Sharing of pedrmance completions shall not akowed.

(i) Credit for a performance shall be given to only one student.

() A "nail set meansone hand including all four fingers and thumb.
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History Note:  Authority G.S88B2; 88B-4; 88B-16; 83B-17;
Eff. January 12012;
Amended EffAugust 1, 2014.

21 NCAC 14T .0606 NATURAL HAIR CARE CU RRICULUM
(&) To meet the approval of the Board, a natural hair care styling training course must consist of 300 hours of imsthectigrand
practical gplication, divided as follows:
Theory Hours | Services
Beginners: Sanitation, bacteriology, disinfection, first aid, shampo
. . . . | 25
draping, anatomy, disorders of the hair and scalp, client consultati
Advanced: Styles and techniques of natural tsyling including
twisting, wrapping, extending, lockjn blowdry and thermal iron 275
business managemeand professional ethics.

Performance Requirements Mannequin | Live Model
Braids 5 5
Twists 5 5
Knots 3 2
Corn rows 3 2
Hairlocking 5 5
Artificial hair and decorations 5 5
Blow dry and thermal iron 5 5

Braid Removal 5 5
(b) A minimum of25 hours of theory shall beequired prior to conducting live model performances on the public.
(c) Certification of live model or maequin performance completions shall bequired along with the graduation form and
application for the Boarslexamination.
(d) A live model may be substituted for a mannequin for any mannequin service.
(e) All mannequin services may be performed using alabedi product.
(H Simulated product shall not lalowed for credit for live model performance.
(g) Mannequin services shall not be substituted for live model services.
(h) Sharing bperformance completions shall not&lélowed unless the live modelervice consists of 20 or more lengths of hair.
(i) Credit for a performance shall be given to only one student.
() A performance shall consist of 10 or more lengths of hair.

History Note:  Authority G.S. 88R2; 88B-4; 88B-16;
Eff. January 1, 2012;
Amended EffAugust 1, 2014June 12013.

21 NCAC 14T .0615 FIELD TRIPS for esthetician students, and 10 credit hours for manicurist or
(a) Cosmetic art schools shall notify the Board prior to any fieldhatural hair care students.

trip and record the field trip hours of each student. Cosmetic Afd) Students may earn up fiour additional hours of credit for
Educational Field Trips ©lude the following locations or curriculum requirements fanterviews at a licensed cosmetic art

activities: shop.
Q) cosmetic art shops; (e) Students may not earn credit for any service performances
(2) cosmetic art conventions; completed outside of the school.
3 competition training;
4) other Schools; History Note:  Authority G.S. 88R; 88B-4; 88B-16; 88B-17;
(5) state Board Office; Eff. January 12012;
(6) supply Houses; Amended Eff. August 1, 2014.
@) college or Career Day at Schoal,
(8) fashion Shows; 21 NCAC 14T .0616  ADDITIONAL HOURS
(9) restHomes/Nursing Homes; (@) Notwithstanding any other provision of the rules in this
(20) hospitals; and Subchapter, pursuant to G.S. 88B(d) a cosmetologist,
(12) funeral Homes. apprenticeesthetician, manicurishatural hair care specialigtr

(b) An instructor shall be present during the educational fieldeacher candidate who has failed either section of the
trips listed in Paragraph (a) of this Rule for credit to be given texamination three times, shall complete the following amounts
students, with a ratio of one instructor per 25 studenteptes of study at an approved cosmetic art school befbeeBoard

(c) The maximum number of hours a student may earn for fielthay accept an application:

trips is 40 credit hours for cosmetology students, 20 credit hours (8] Cosmetologis200 hours;
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(2) Apprenticel50 hours; (e) Cosmetic art schools may permit students to leave the
3) Esthetician 80 hours; cosmetic art school duririgstructional time to visit on campus
(4) Manicurist 40 hours; libraries and other educational resource rooms such as computer
(5) Natural Hair Care Specialist 40 hours; and labs for research and study under the supervision of a cosmetic
(6) Teacher: art instructor.
(A) cosmetology 100 hours; (f) Cosmetic art schools shall use the following grading scale as
(B) esthetician 80 hours; and a minimum for passing grades:
© manicurist 40 hours. Grade A 100-90
(b) Schools shall evahte students returning to complete Grade B 80-89
additional hourdn accordance with Paragraph (a) of this Rule Grade C 70-79
and shallprovide remedial assistance toaining in the areas of Grade F (Fail) 0-69
deficiency. (9) Cosmetic art schools shall not graduate any student who has

. . not met the minimum school and Board requirements for
History Note:  Authority G.S. 888; 88B-4; 88B-16; 88B17;  graduation.

88B-18; (h) Examinations shall be admiréséd in all subjects of the

Eff. January 12012; cosmetic art curriculum.

Amended Eff. August 1, 2014. (i) Students present at school shall be supervised by a cosmetic
art teacher at all times. If a guest lecturer is leading a class, at

21 NCAC 14T .0617 ~ TEACHER TRAINEES least one cosmetic art teacher must be present in the lecture.

(@) A cosmetic art teacher trainee may not perform clinicafj) All cosmetic art schools shall provide:

services on a client at the cosmetic art school. (1) One teacher for every 25 students enrolled in

(b) A cosmetic art teacher trainee shall be supervised by the beginner department;

cosmetic art teacher at all times when the trainee is at a cosmetic 2) One teacher for every 20 students during

art school except as set out in Paragraph (c) of this Rule. practical work on live models in the advanced

(c) A manicurist, natural hair care or esthetician teacher may department; and

supervise acosmetic art teacher trainee with regard to (3) Cosmetic art teachers ataio of 1:25 teacher

maniairing, natural hair carer esthetics to teacher trainees; or

(d) A cosmetic art teacher trainee program may be a full time (A) one teacher and up to 25 beginner

program or a part time program. A cosmetic art teacher trainee, cosmetic art students and 5 teacher

however, may not receive credit for more ti&rhours per day. trainees; or

(e) Teacher trainees maresent lessons they have prepared (B) one teacher and up to 20 cosmetic art

under the direct supervision of a licensed cosmetic art teacher as students in practice on the clinic floor

long as the supervising teacher is present in the classroom. and 5 teacher trainees.

(f) Persons receiving teacher training in a cosmetic art schogk) |n theoryclasses, the teachstudent ratio may exceed the
shall be furnished a teamhs manual and shall spend all of their yatios established in this Rule.

training time under the direct supervision of a licensed cosmetiy The teacher student ratios established in this Rule shall be
art teacher and shall not be left in charge of students or thgjhered to when schools are in operation.
school at any time. (m) A teacher may administer instruction to up to 10 students

_ _ enrolled in beginner and advanced departments at the same time.
History Note:  Authority G.S. 88E2; 88B-4; 88B-16; 88B17; A teacher shall not administer instruction to more than 10

Eff. January 12012; students enrolled in beginner and advanced departments at the
Amended Eff. August 1, 2014. same time.

(n) At no time can any one teacher be simultaneously
21 NCAC 14T .0701 ~ SCHOOL OPERATIONS/ respansible for students in a theory class and students in practice
LICENSURE MAINTENANC E on the clinic floor.

(a) No individual shall be givecredit for any hours earned in a (o) In cases of change in teaching staff, the school shall notify
cosmetic art school before the date the school is granted e Board of the change in writing prior to beginning instruction.
license, before the wdent is enrolled, or after graduation or p change in teaching staff includesyasubstitution for the

withdrawal of the student without a new enroliment. regularly scheduled teacher and any change, scheduled or
(b) All Cosmetic Art schools shall submit hours of operation peptherwise, in the list of teachers last given to the Board.

cosmetic art discipline to the Board. Any changes to the hours of (1) All courses in a cosmetic art school shall be
Operation shall be submitted the Board. A school will be taught by a licensed Cosmeto|ogy teacher,
considered open by the Board when cosmetic art instruction, except as follows

services, or performances are provided. (A) manicuring courses may be taught by
(c) Students may be required to clean and disinfect work areas, either a licensed cosmetology teacher
reception areas, implements, and the dispensary. Studetits s or a licensed manicurist teacher:

(d) All cosmetic art schools shall adhere to all Board sanitation taught by either a licensed

regulations located in 21 NCAC 14H Sanitation.
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cosmetology teacher or a licensed
natural hair care teacher;

either to helth department patients or to
others as permitted by G.S.-206.2;

© esthetics coursemay be taught by (2) No drugs or devices may by dispensed except
either a licensed cosmetology teacher at health department clinics;
or a licensed esthetician teacher. 3) The health department shall secure the services
(2) A licensed cosmetologist not licensed as a of a pharmacismanager who shall be
cosmetology teacher may substitute for a responsible for compnce with all statutes,
cosmetology, esthetician, natural hair care or rules, and regulations governing the practice of
manicurist teacher; a licensadanicurist not pharmacy and dispensing of drugs at the health
licensed as a manicurist teacher may substitute department;
for a manicurist teacher; a licensed natural hair (4) Only the general categories of drugs or devices
care specialist not licensed as a natural hair listed in Rule .2403 may be dispensed by a
care teacher may substitute for a natural hair health department registeradrse;
care teacher; and a licensed esthetician not (5) All drugs or devices dispensed pursuant to
licensed as an esthetician teacher may G.S. 9685.34A and these rules shall be
substitute for an esthetician teacher. packaged, labeled, and otherwise dispensed in
(p) In no event may any cosmetic art licensee substitution last compliance with state and federal law, and
for more than 15 consecutive working days per year per teacher. records of dispensing shall be kept in
If any teacher substitution is 16 consecutive dayenger, the compliance with state and fededaw. The
school shall provide a new cosmetic art teacher. pharmacistmnanager shall verify the accuracy
(a) Enrolled students may earn a maximum of 10 hours per day of the records at least weekly, and where
per discipline of cosmetic art and a maximum of 48 hours per health department personnel dispense to 30 or
week per discipline. A student enrolled in more than one more patients in a 2Wour period per
cosmetic & discipline may not earn hours or complete dispensing site, the pharmaemtnager shall
performances concurrently. verify the accuracy of theecords within 24
() A cosmetic art student must complete at least 1/3 of the hours after dispensing occurs.
minimum required hours in the cosmetic art school certifying his
or her application for the state board examination. History Note:  Authority G.S. 9685.6; 9085.34A; 90106.2;

(s) Upon written petition by the student and the school, thé&ff. March 1, 1987;
Board shall make an exception to the requirements set forth simended Eff. August 1, 2014; May 1, 1989.

Paragraph (r) of this Rule if the student shows that

circumstances beyond the student's control prohibited him or hed NCAC 46 .2403 DRUGS AND DEVICES TO BE

from completing aninimum of 1/3 hours at the school certifying DISPENSED

his or her application. (@) Pursuant to the provisions d.S. 9685.34A(a)(3),

(t) The Board shall certify student hours for any North Carolingrescription drugs and devices included in the following general
cosmetic art school that is closed. The Board shall not certifgategories may be dispensed by registered nurses in local health
student hours between any North Carolina open cosmaetic department clinics when prescribed for the indicated conditions:

schools. The Board shall certify student hours earned at North 1) Anti-tuberculosis drugs, as recoranded by
Carolina cosmetic art schools to other state boards and schools the North Carolina Department of Health and
open outside of the state of North Carolina as set forth in Rule Human Services in the North Carolina
.0502 of this Subchapter. Tuberculosis Policy Manual (available at
www.ncdhhs.gov), when used for the
History Note:  Authority G.S. 88R; 88B-4; 88B-16; treatment and control of tuberculosis;
Eff. February 1, 2012; (2) Anti-infective agents used in the control of
Amended EffAugust 1, 2014June 1, 2013; October 2012 sexually-transmitted diseases as recommended
by the United States Centers for Disease
Fokokok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok % Control in the Sexually Transmitted Diseases
Treatment Guidelines (available at
CHAPTER 467 BOARD OF PHARMACY www.cdc.gov);
3) Natural or synthetic hormones and
21 NCAC 46 .2401 MEDICATION IN HEALTH contraceptive devices when used for the
DEPARTMENTS prevention of pregnancy;
A registered nurse employdsy a local health department may (4) Topical preparations for the treatment of lice,
dispense prescription drugs or devices under the following scabies, impetigo, diaper rash, vaginitis, and
conditions: related skin conditions;
(1) Drugs or devices may be dispensed only to (5) Vitamin and mineral supplements; and
health department patients, with the exception (6) Opioid antagonists prescribed pursuant to G.S.
of opioid antagonists, which may be dispensed 90-106.2.
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(b) Regardless of the provisions set out in this Rule, no drug

defined as a controlled substance by the United States Controlled

Substances Act, 21 U.S. Code 801 through 904, or regulations

enacted pursuant to that Act, 21 CFR 1300 through 1308, or by

the Norh Carolina Controlled Substances Act, G.S.-880

through 90113.8, may be dispensed by registered nurses ©
pursuant to G.S. 985.34A.

History Note:  Authority G.S. 985.6; 9085.34A; 90106.2;
Eff. March 1, 1987;
Amended Eff. August 1, 2014; May 1, 1989.

R I I

CHAPTER 5617 BOARD OF EXAMINERS F OR
ENGINEERS AND SURVEYORS

21 NCAC 56 .0501
LICENSING
(@) Education. Theeducation of an applicant shall be
considered in determining eligibility for licensing aa
Professional Engineer. The terms used by the Board for the
specific educational requirements to be eligible to be licensed as
a Professional Engineer are defined as follows:
(1) "Engineering curriculum of four or more years
approved by the Board" is fieed as a
program that has been accredited by the
Engineering Accreditation Commission (EAC)
of the Accreditation Board for Engineering
and Technology (ABET). This program is
incorporated by reference including
subsequent amendments and editions. This
material is available at
www.abet.org/accreditatieariteriapolicies
documents/ or for inspection at the office of
the North Carolina Board of Examiners for
Engineers and Surveyors. Copies may be (D)
obtained at the Board office at a cost of five
dollars ($500) per copy.
(2) "Engineering or related science curriculum of
four or more years other than ones approved
by the Board" is defined as a curriculum,
although not accredited by ABET, of technical

REQUIREMENTS FOR

courses which contains engineering or
scientific principles.
3) "Equivalent education satisfactory to the

board" is defined as:

(A) A graduate degree in Engineering
from an institution in which the same
discipline undergraduate engineering
program has been accredited by
ABET (EAC) shall be considered
equivalent to an engineering
curriculum of four or more years
approved by the Board.

(B) A bachelor's degree in Engineering
Technology, whether or not (b)
accredited by the

Experience.

ABET, shall be considered equivalent
to an engineeringr related science
curriculum of four or more years
other than one approved by the
Board.

Until June 30, 2016, an associate
degree in an engineering related
curriculum with an additional two
years of progressive engineering
experience shall be consiger
equivalent to an engineering or
related science curriculum of four or
more years other than one approved
by the Board and may be used until
that date as a basis for admission to
the principles and practice of
engineering examination. Once
admitted to le examination, an
applicant may continue to +take the
examination until required to submit
a new application as set out in Rule
.0503 of this Section. After June 30,
2016 an associate degree shall no
longer be used as a basis for
admission to that examation, unless
the individual has passed the
fundamentals of engineering
examination prior to June 30, 2016, in
which case the individual may
continue the process to take the
principles and practices exam based
upon the associate degree and it will
not be necessary to qualify for
admission to the principles and
practice of engineering examination
prior to June 30, 2016.

Foreign degrees are considered
equivalent only after receipt of an
evaluation report that the degree is
substantially equivalent to an
EAC/ABET accredited engineering
curriculum from the Center for
Professional Engineering Education
Services, an affiliate of the National
Council of Examiners for
Engineering and Surveying (NCEES),
or from the American Association of
Collegiate Registrarand Admissions
Officers (AACRAO). The Board
shall equate the degree to an
EAC/ABET accredited engineering
curriculum of four or more years
approved by the Board in
Subparagraph (a)(1) of this Rule if it
receives a substantially equivalent
evaluation.

The experience of an applicant shall be
Technology considered in determining whether an applicant is eligible to be

Accreditation Commission (TAC) of licensed as a Professional Engineer.
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1)

()

3)

Required Experience. In evaluating the work
experience required, the Board shall consider
the total experience record and the progressive
nature of the record. Not less than half of
required engineering experience shall be of a
professional grade and character, and shall be
performed under the responsible charge of a
licensed Professional Enmger, or if not, a
written explanation shall be submitted
showing why the experience should be
considered acceptable and the Board shall
approve if satisfied of the grade and character
of the progressive experience. Experience
gained under the technicaligervision of an
unlicensed individual shall be considered if the
appropriate credentials of the unlicensed
supervisor are submitted to the Board.
Experience gained in the armed services,
usually while serving in an engineering or
engineering related grpu shall be considered

if of a character equivalent to that which
would have been gained in the civilian sector
doing similar work.

Definition. The terms "progressive nature of
the record," ‘"progressive  engineering
experience" or "progressive experen on
engineering projects” mean that during the
period of time that an applicant has made a
practical utilization of acquired knowledge,
continuous improvement, growth and
development have been shown in the
utilization of that knowledge as revealed in the
complexity and technical detail of the work
product or work record. The applicant shall
show continuous assumption of greater
individual responsibility for the work product
over that period of time. The progressive
experience on engineering projectsisba of

a grade and a character that indicates to the
Board that the applicant is competent to
practice engineering.

History Note:

© Progressive land  surveying -
maximum two years; and
(D) Teaching of engineering subjects at

the university level in an engineering

program offering a four year or more

degree approved by the Board.
The Board shall not accept combinations of the
categories in this Sulbpagraphas fulfilling all the
necessary statutory experience requirements. Every
applicant for licensure as a Professional Engineer, as
part of the total experience requirement, shall show a
minimum of one year experience of a progressive
engineering natre in industry, government, or under a
licensed Professional Engineer offering service to the
public.
Full-time engineering faculty members who teach in an
engineering program offering a four year or more
degree approved by the Board, may request antitshal
granted waiver of the minimum one year experience in
industry, government, or private practice if they
demonstrate consulting or research work of at least one
year's duration, which was pursued to fruition, and
which is of a progressive engineeringtura. The
faculty applicant shall document the work and

demonstrate that the work meets the Board's
requirement.
(5) Other experience is considered if it is:

(A) Experience  obtained prior to
graduation as part of an ABET
accredited engineering  program
shovn on the transcript, with a
maximum credit of one year; or

(B) Experience obtained in a foreign
country that is performed under direct
supervision of a  Professional
Engineer licensed with a member
Board of the National Council of
Examiners for Engineerin and
Surveying (NCEES).

Authority G.S. 89€10; 89G13;

Specific Credit for Experience. In evaluating Eff. February 1, 1976;
progressive engineering experience, the BoardReadopted Eff. September 29, 1977,
shall give credit for experience in the Amended Eff. August 1, 2014; August 1, 2011; May 1, 2009;

following areas of work:

August 1, 2002; August 1, 2000; August 1, 1998; November 2,

(A) Graduate schooling or research in an1992; Apil 1, 1989; January 1, 1982.

engineering program resulting in

award of a master's degree from an21 NCAC 56 .0502

APPLICATION PROCEDUR E:

institution that offers EAC/ABET  INDIVIDUAL
accredited progranisone year; (@) General. A person desiring to become licensed as a
(B) Graduate schooling or research in anProfessional Engineer must make application to the Board on a

engineering progm resulting in

form prescribed and furnished by the Board.

award of an earned doctoral degree in(b) Request. A request for an appropriate application form may
engineering from an institution that be made to the Board office or obtained from the website.

offers EAC/ABET-accredited
programs i two years, with or
without a master's degree, but

includes the one year for the master's
degree, if obtained;

(c) Applicable Forms:

1) Engineer Intern Certification Form. After
passing the fundamentals of engineering
examination an applicant may make
application to the Bard to become certified as
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an "Engineer Intern."This form requires the

(B) In addition to the applicant

applicant to set forth personal history, submitting mames to the Board of
educational background, engineering individuals ~ familiar ~ with  the
experience, and character references. A applicant's work, character and

passportype photographic quality paetit that
is adequate for current identification purposes
is also required.

reputation, those individuals listed
shall submit to the Board their
evaluations of the applicant on forms

(2) Professional Engineer Form: supplied to them by the applicant.

(A) All  persons, including comity © The reference form requireghe
applicants and certified Engineer individual evaluating the applicant to
Interns, shall apply for licensure state the evaluating individual's
using the Professional Engineer form. profession, knowledge of the
The sibmission of this form shall applicant and information concerning
signify that the applicant seeks the applicant's engineering
licensure, and shall result in seating experience, character and reputation.
for the principles and practice of (D) The Board shall provide the reference
engineering examination, when the forms to the applicant with the
applicant has met the requirements as application. The reference forms
set out in Rule .0501 of this Section. shall then be distributed by the
This form requires the applicant to set applicant to the persons listed on the
forth personal and educational application as references. The
background, engineering experience applicant shall ensure that the
and character references. A passport individuals listed as references return
type photographic quality portrait that the reference formt® the Board prior
is adequate for current identification to the filing deadline for the
purposes is required. examination.

(B) Persons who pwiously completed (d) Fees:
the fundamentals examination by use D) Engineer Intern Certification Form. Once the
of the Engineering Intern applicant passes the examination on the
Certification Form shall submit the fundamentals of engineering and makes
Professional Engineer Certification application to the Bard to become certified as
Form to request licensure when an "Engineer Intern'the application fee of one
qualified to take the examination. hundred dollars ($100.00) is payable.

3) Supplemental Form. Persons whaitially (2) Professional Engineer Form. The application
applied for the fundamentals of engineering fee of one hundred dollars ($100.00) is
exam using the Professional Engineer form payable with the filing of the application.
shall supplement the initial application with 3) Comity. The licensure fee of one hued
this form upon applying for the principles and dollars ($100.00) is payable with the filing of
practice examination. The supplemental form the application.
requires that engineewy experience from the (4) Examination. The examination fee for any
date of the initial application until the date of applicant is payable to the National Council of
the supplemental application be listed. Five Examiners for Engineering and Surveying
references shall be submitted that are current (NCEES) at the time of registering to take the
to within one year of the examination date. examin accordance with G.S. 89CA.

4) Reference Forms: (e) The Board shall accept the records maintained by the

(A) Persons applying focertification as  National Council of Examiners for Engineering and Surveying
an Engineer Intern shall submit to the (NCEES) as evidence of licensure in another state. For comity
Board names of three individuals who licensure, the NCEES record shall be acedpin lieu of
are familiar with the applicant's work, completing the experience, education and references sections of
character and reputation, one of the application. A comity application, with or without a NCEES
whom is a professional engineer. record, shall be administratively approved by the Executive
Persons applying to take the Director based upon evidence of current licensure niotteer
examination for principles and jurisdiction based on comparable qualifications, required
practice of engineering shall submit references and no record of disciplinary action, without waiting
to the Board names of five for the next regular meeting of the Board at which time the
individuals who are familiar with the action shall be reported to the Board for final approval.
applicant's work, character and (f) Model Law Engineer. The term "Model Law Engineer"
reputation. Three of these individuals refers to a person who meets the requirements of this Section by
shall be Professional Engineers. meeting the requirements of NCEES and has a current NCEES
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record on file and is designated as a "Model Law Engineer." £h) Unexcused Absences. After a seating notice has beeed
"Model Law Engineer" pplication shall be administratively for a scheduled examination by the Board, if the applicant fails
approved by the Executive Director based upon the designatiotm, appear, that applicant's record shall reflect "unexcused
without waiting for the next regular meeting of the Board atbsence,” unless the absence was for jury duty or the applicant
which time the action shall be reported to the Board for finalvas not physically able to be present, as indicated by arfoct
approval. certificate. The examination fee shall be forfeited.
(g) Personal intervig. During the application process, the (i) Re-Examination. A person who failed an examination may
applicant may be interviewed by the Board members if thapply to take the examination again at the next regularly
members have @stions regarding the applicanteducation, scheduled examination period by making written request and
experience or character, based upon the information submitted smbmitting the regued exam fee. A person having a combined
the application. record of three failures or unexcused absences shall be eligible
only after submitting a new application with appropriate
History Note:  Authority G.S. 89€10; 89G13; 89G14; 89G  application fee, and shall be considered by the Board for

15, reexamination at the end of 12 ntbhs. After the end of the 12

Eff. February 1, 1976; month period, the applicant may take the examination no more

Readopted Eff. September 29, 1977, than once every calendar year. The applicant shall demonstrate

Amended Eff. May 1, 1994; November 2, 1992; April 1, 198%0 the Board that actions, such as additional courses of study,

December 1, 1984; have been taken to improve the apalit's chances for passing

RRC Obijection due to lack of Statutory Authority Eff. Novembethe exam.

17, 1994; () Reasonable Accommodation. An applicant may make a

Amended Eff. August 1, 201K¥tay 1, 2009; August 1, 2002; written request, before the application deadline, for reasonable

August 1, 2000; August 1, 1998; January 1, 1995. accommodation for the exam. Reasonable accommodation shall
be granted based upon meeting the @lings for Requesting

21 NCAC 56 .0503 EXAMINATIONS Religious and ADA Accommodations published by the National

(a) Fundamentals of Engineering. This examination is designe@ouncil of Examiners for Engineering and Surveying (NCEES),

to test the applicant's proficiency and knowledge tbé  which are hereby incorporated by reference, including

fundamentals of engineering. subsequent amendments and editions. Copies are available at

(b) Principles and Ractice of Engineering. Thisxamination is  cost at www.ncees.org.

designed to test the applicant's proficiency and knowledge ¢k) Exam Results. Exam results shall be supplied in writing as

engineering principles and practices. pass or fail. No results will be given in any other manner.
(c) Examination Aids. Examinees may utilize examoratiids (I) Review of Failed Exams. An applicant who fails to make a
as specified by the exam preparer. passing score on an exam shall receiveegam analysis by

(d) Preparation of Examination. The examinations in théNCEES.

fundamentals of engineering and in the principles and practice of

engineering are national examinations provided by the Nation&listory Note:  Authority G.S. 89€10; 89G13; 89G14; 89G
Council of Examiners for Egineering and Surveying (NCEES), 15;

of which the Board is a member. Eff. February 1, 1976;

(e) Examination Sequence. Before the applicant shall bReadopted Eff. September 29, 1977,

permitted to be examined on the principles and practice dimended Eff. August 1, 2Q18eptember 1, 2009; May 1, 2009;
engineering, the applicant shall pass the examination on thpril 1, 2001; August 1, 1998; November 2, 199@rilAL, 1989;
fundamentalof engineering, unless the applicant can evidencdanuary 1, 1982.

20 years of progressive engineering experience, or as-tufiell

engineering faculty member, or possesses an earned docto?dl NCAC 56 .0601 REQUIREMENTS FOR

degree in engineering to be exempt from taking theICENSING

fundamentals of engineeringxam. NCEES administers the (a) Education. The termssedby the Board for the specific
fundamentals of engineering examination as a comyiateed education requirements to be eligible to be licensed as a
exam. Application shall be made directly to NCEES to take th€rofessionalLand Surveyor are defined as follows:

exam. 1) "B.S. in surveying or other equivalent

() Examination Filing Deadline. The applicant who wishes to curriculum." These degrees shall contain a
take the principles and practice exigineering examination shall minimum of 45 semester hours, or their

deliver the completed application, including all necessary quarterhour equivalents, of subjects directly

references, transcripts, and verifications, to the Board office related to the practice of surveying. Of the 45
prior to August 1 for Fall examinations and January 2 for Spring semester hours, a minimum of 12 semester
examinations. hous of surveying fundamentals, 12 semester
(g) Seating Notice. Aér approval of an application the hours of applied surveying practice and 12
applicant shall be sent a seating notice. This notice shall inform semester hours of advanced or theoretical
the applicant of the date, time and location of the examination surveying courses are required. The remainder
and the seat number assigned. of the required surveying courses may be
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(2)

(b) Experience:

1)

()

3)

electivetype courses directly related to
surveying; and

"Associate degree in surveying technology."
This degree shall contain a minimum of 20
semester hours, or quarteour equivalents, of
subjects directly related to the practice of
surveying. Courses in surveying practices,
subdivision design and planning, surface
drainage and photogrammetry must be
completed with a passing grade. (2)
Definition. As used in the North Carolina
Engineering and Land Surveying Act, the term
"progressive practical surveying experience"
meansthat during the period of time in which
an applicant has made a practical utilization of
the knowledge of the principles of geometry
and trigonometry in determining the shape,
boundaries, position and extent of the earth's
surface, continuous improvemeigtrowth and
development in the utilization of that
knowledge have been showim addition, the
applicant shall show the continuous
assumption of greater individual responsibility
for the work product over that period of time.
Experience Accepted. lavaluating the work
experience required, the Board shall consider
the total experience record and the progressive
nature of the record. Half or more of the History Note:

®)

and is able to apply this knowledge
by preparing a plat in accordance
with  the various legal and
professional requirements of land
surveying.

Physical Requirement. The map
submitted shall be a clean, clear,
legible print of an origal map in the
file of a Professional Land Surveyor.
Specific Requirements. The specific details
that shall be evaluated are those applicable to
the particular project as described in the
Standards of Practice for Land Surveying in
North Carolina aset forth in Section .1600 of
this Chapter, and as described in G.S.387

In addition, the exhibit shall contain a
statement that the field work, calculation and
mapping were performed by the applicant
under the supervision of a Professional Land
Surveyr, attested to by that Professional Land
Surveyor.

Requirements for Comity Applicant. The map
submitted by an applicant under comity may
be a sample plat of a project or work
performed in the state of licensure. It shall be
evaluated in accordance itw legal
requirements of North Carolina.

(B)

Authority G.S. 4780; 89G10; 89G13;

required land surveying experience shall be ofEff. February 1, 1976;

a professional grade and character, performedReadopted Eff. September 29, 1977,

underthe responsible charge of a ProfessionalAmended Eff. August 1, 2Q14uly 1, 2009; August 1, 2000;
Land Surveyor. If the work was not under the August 1, 1998; November 2, 1992; April 889; December 1,
responsible charge of a Professional Land1984; January 1, 1982.

Surveyor, the applicant shall submit a written

explanation to the Board explaining why the 21 NCAC 56 .0602

experience should be considered atakle INDIVIDUAL

APPLICATION PROCEDUR E:

and the Board shallipprove if satisfied of the (a) General. A persodesiring to become a Professional Land

grade and character of
experience.

the progressiveSurveyor must make application to the Board on a form
prescribed and furnished by the Board.

Other Experience. Work done in the following (b) Request. A request for the application form may be made to
areas requires evidence to the Board of itshe Board office or obtained from the website.

equivalency to land surveying:

(c) Exhibits, Drawings, Plats:

1)

(A) construction layout; 1)
(B) engineering surveying; or
© parttime surveying work.
Required Exhibit Before Principles and
Practice of Surveying Examination:
(A) General. The applicant shall submit,
along with the application, an actual
plat d a boundary survey of an actual
project prepared by, or under the
direct supervision of, the applicant
that shows that applicant is (2)

knowledgeable of the contents of the
Standards of Practice for Land
Surveying in North Carolina as set
forth in Section .160 of this Chapter,

(c) Application Forms:

Surveyor Intern Certification Form. After
passing the fundamentals of surveying
examination an applicant may make

appication to the Board to become certified as
a "Land Surveyor Intern." This form requires
the applicant to set forth personal history,
educational background, surveying experience,
character references and exhibit. A passport
type photographic quality ptait that is
adequate for current identification purposes is
also required.

Professional Land Surveyor Form:

(A) All  persons, including comity
applicants and certified Land
Surveyor Interns, shall apply for

licensure using the Professional Land
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(d) Supplemental Form. Persons who applied for licensure as a
land surveyor, but were not eligible to be admitted to the
examination for principles and practice of surveying shall
supplement their initial applications upon applying for the
examination.
application by using the supplemental form, which requires the
listing of land surveying experience from the date of the initial
application to the date of the supplemental application. Five
references shall be subieitl that are current to within one year

Surveyr form. The submission of (5)
this form shall signify that the

applicant seeks licensure, and shall

result in seating for the principles and

practice of surveying emination,

when the applicanthas met the
requirements as set out in Rule .0601

of this Sectn. This form requires the

applicant to set forth personal and

The Board shall provide the reference forms to
the applicant along with the application for

licensure. The reference forms shall then be
distributed by the applicant to the persons
listed on the application as references. The
applicant shall ensure that the individuals
listed as references return the forms to the
Board prior to the filing deadline for the

examination applied for by the applicant.

educational background, surveying (f) Fees:
experience, character references and Q) Land Surveyor Intern Certification Form.
exhibit. A passportype Once the applicant passes the examination on

photographic quality portrait that is
adequate for current identification
purposes is also reqed.

(B) Persons who have previously
completed the fundamentals (2)
examination by use of the Land
Surveying Intern Application Form
shall submit the Professional Land
Surveyor Application Form to request
licensure when qualified to take the
examination. 3)

the fundamentals of surveying and makes
application to the Board to become certified as
a "Land Surveyor Intern" the application fee
of one hundred dadrs ($100.00) is payable.
Professional Land Surveyor Form.  The
application fee of one hundred dollars
($100.00) and examination fee for those
applying for licensure based upon
examination, experience, character and exhibit
are payable with the filingf the application.
Comity. The licensure fee of one hundred
dollars ($100.00) and appropriate examination
fee for those applying for licensure based upon
comity are payable with the filing of the
application.

Examination. The examination feerfany
applicant shall be payable to the National
Council of Examiners for Engineering and
Surveying (NCEES) at the time of registering
to take the exam in accordance with G.S.89C

The mplicant shall supplement the initial 4)

of the examination date. 14.

(e) Reference Forms: 9)

1)

2)

3)

(4)

The Board shall accept the records maintained by the
Persons applying to be certified as a SurveyoiNational Counit of Examiners for Engineering and Surveying
Intern or to take the examination for principles (NCEES) as evidence of licensure, in another state. For comity
and practice shall submit to the Board namedicensure the NCEES record shall be accepted in lieu of
of individuals who are dmiliar with the completing the experience, education and references sections of
applicant's work, character and reputation.the application. A comitgpplication, with or without a NCEES
The names shall be submitted by the applicantecord, shall be administratively approved by the Executive
on the application form. Director based upon evidence of current licensure in another
Persons applying for certification as a jurisdiction based on comparable qualifications, required
Surveyor Intern must submit three referencesreferences, and having passed the-hauor North Carolina

one of whom shall be a ProfessidnLand  portion of the exam and no record of disciplinary action, without
Surveyor. Persons applying for the principleswaiting for the next regular meeting of the Board. At that time
and practice examination shall submit five the action shall be reported to the Board for final approval.
references, three of whom shall be(h) Personal Interview. During the applioa process, the
Professional Land Surveyors. applicant may be interviewed by Board members if the members
In addition to the applicant submitting names have questions regarding the applicant's education, experience or
to the Board of such individuals, those character, based upon the information submitted in the
individuals shall submit to the Board their application.
evaluations of the applicant on reference forms

supplied them by the applicant. History Note:
The reference form requires the individual 15;
evaluating the applicant to state the evaluatingeff. February 1, 1976;

individual's profession, knowledge of eth Readopted Eff. September 29, 1977;

applicant and information concerning the Amended Eff. August 1, 201May 1, 2009; August 1, 2002;
applicant's land surveying experience, August 1, 2000; August 1, 1998; May 1, 1994; April 1, 1989;
character and reputation. January 1, 1982.

Authority G.S. 89€10; 89G13; 89G14; 89C
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21 NCAC 56 .0603 EXAMINATIONS (k) Review of Failed Exams. An applicant who fails to make a
(a) Fundamentals of Surveying. TlEgaminationis designed passing score on an exam shall receive an exam analysis. An
to test the applicant's proficiency and knowledge of theapplicant who fails to make a passing score on thehivy
fundamentals of surveying. Reference to Fundamentals ®forth Carolina portion of the exam may requé@stwriting
Surveying is the revised name of the national exam that is theithin thirty days of receiving the result to have an opportunity
Fundamentals ofdnd Surveying in G.S. 89C. to review that portion of the exam. The review shall be done in
(b) Principles and Practice of Surveying. This examination ishe Board Office under supervision of staff and is limited to one
designed to test the applicant's proficiency and knowledge dfour.

land surveying practices and procedures generally and

specifically within North Carolina. History Note:  Authority G.S. 89€10; 89G15;
(c) Examinaibn Aids. Examinees may utilize examination aids Eff. February 1, 1976;
as specified by the national exam preparer. Readopted Eff. September 29, 1977,

(d) Preparation of Examination. The examination in theAmended Eff. August 1, 2Q1#lay 1, 2009; April 1, 2001;
fundamentals of surveying and of the examination in theAugust 1, 1998; November 2, 1992; April 1, 1989; January 1,
principles and practice of surveying are natioeghminations 1982.

provided by the National Council of Examiners for Engineering

and Surveying (NCEES), of which the Board is a member, 021 NCAC 56 .0802 PROCEDURE

other examinations as adopted by the Board. The North Caroliffa) Professional Corporations and Limitgdbility Companies:

portion of the principles and practice of surveying exationa D) Request. A request for an application for
shall be provided by the BoardNCEES administers the licensure as a professional corporation or
fundamentals of surveying examination as a comghdased professional limitediability company engaged
exam. Application is made directly to NCEES to take the exam. in the practice of engineering or land
(e) Examination Filing Deadline. The applicant who wishes to surveying may be made at the Board office at
take the priniples and practice of surveying examination shall 4601 Six Fork Road, Suite 310, Raleigh, NC
deliver the completed application, including all necessary 27609 or obtained from the website at
references, transcripts, and verifications, to the Board office www.ncbels.org.

prior to August 1 for Fall examinations and January 2 for Spring 2) Applicable  Form. All  professional
examinations. corporations and professional limited liability
() Seating Notice. After approval of an application, the companies complying with the statutory
applicant shall be sent a seating notice by NCEES. This notice requirements of G.S. 89C, G.S. 55B and G.S.
shall inform the applicant of the date, time and location of the 57D that desire to practice engineering or land
examination and the seat number assigned. surveying shall apply by using a form prepared
(g) Unexcused Absences. Affta seating notice for a scheduled by the Board. This form shall require the
examination has been issued, if applicant fails to appear, the applicant, by and through an officer, director
applicant's record shall reflect "unexcused absence," unless the and shareholder of the professional
absence was for jury duty or the applicant was not physically corporation or limited liability company who
able to be present, as indiedtby a doctor's certificate. The is licensed with the North Carolina Board of
examination fee shall be forfeited. Examiners for Engineers and Surveyors in a
(h) ReExamination. A person who failed an examination may profession of the services to be offered, to
apply to take the examination again at the next regularly certify that it and the stockholders of the
scheduled examination period by making written request and corporation or members of the limited liability
submiting the required exam fee. A person having a combined company have compliedith the provisions of
record of three failures or unexcused absences shall be eligible the applicable provisions of the General
only after submitting a new application with appropriate Statutes. The form shall also require that the
application fee, and shall be considered by the Board for re officers, directors, shareholders, members and
examination at thend of 12 months. After the end of the-12 professional employees be listed on that
month period, the applicant may take the examination no more application.

than once every calendar year. The applicant shall demonstrate 3) Certificate of Licensure:

to the Board that actions, such as additional courses of study, (A) Upon reeiving the application with
have been taken to inpre the applicant's chances for passing application fee of one hundred dollars
the exam. ($100.00), the Board, after
(i) Reasonable Accommodation. An applicant may make a determining that the firm has
written request, before the application deadline, for reasonable complied with the  statutory
accommodation for the exam. Reasonable accommodation shall requirements, shall issue a certificate
be granted based upon rting the Guidelines for Requesting of compliance.

Religious and ADA Accommodations published by the National (B) The firm shall forward the certificate
Council of Examiners for Engineering and Surveying (NCEES). of compliance to the Secretary of
() Exam Results. Exam results shall be supplied in writing as State along with its articles of

pass or fail. No results shall bevgi in any other manner.
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incorporation or articles of responsible charge of only the specific projects in compliance
organization. with Rule .0701(X(3) of this Chapter.

© Upon approval by the Secretary of (b) Land Surveying Services. Every firm, partnership,
State, the firm shall forward to the corporation or limited liability company that performs or offers
Board a certified copy of its articles to perform land surveying services in the State of North Carolina
of incorporation or articles of shall have a resident Professional Land Survéyagesponsible
orgarzation. charge in each separate office located in North Carolina where

(D) Upon receipt of the certified copy of land surveying services are performed or offered to be
the articles of the firm, if all statutory performed. Oubf-state office locations where surveying
requirements have been met, theservices are performed or offered to be performed for North
Board shall approve the application Camlina projects are only required to have Professional Land
and issue the firm a certificate of Surveyors in responsible charge of the specific projects in
licensure. compliance with Rule .0701(c)(8f this Chapter

(b) Business Firms and Chapter 87 Corporations (c) Resident. The terms "resident Professional Engineer" or

1)

()

3)

History Note:

Request. A request for an application for"resident Professional bal Surveyor' as used in this Rule,
licensure as a business firm or Chapter 87means a licensee who spends a majority of the licensee's normal
corporation, as defined in G.S. 58B(a)(2), working time in that office. Such time shall not be less than a
engaged in the practice of engineering or landmajority of the operating hours of the business. A Professional
surveying may be made at the Board office orEngineer or Professional hd Surveyor shall be the resident
obtained from the website. A sole licensee at only one place of business at one time unless each
proprietorship owned and operated by thebusiness is at least ottieird owned by the resident professional.
individual licensee in the licensee's name asThis arrangement shall be specifically approved by the Board
reflected in the Board's records is exempt fromafter a determination that thbusinesses are integrated in
firm licensure. operation, ownership, office location and that the licensee will
Applicable Form.  All business firms or be in responsible charge of the professional services.
Chapter 87 corporations that desire to practicd) No firm, partnership, corporation or limited liability
enghneering or land surveying shall apply by company shall practice, offer to practice, oarket either land
using a form prepared by the Board. The formsurveying or engineering unless there is a licensed resident for
shall require the applicant, through a principalthat service in responsible charge at that office. Advertisements,
officer, partner or owner, to certify that the signs, letterheads, business cards, directories, or any other form
business firm will be operated in compliance of representation shall avoid any nefece to any service that
with the laws of the Statef dNorth Carolina  cannot be provided under the responsible charge of a properly
and the rules of the North Carolina Board of qualified resident professional. The licensed entity shall give
Examiners for Engineers and Surveyors. notice to the Board of a change of resident professional within
Certificate of Licensure. Upon receiving the 30 days after the change and shall maicfice, offer to practice,
application with application fee of one or market the professional service during any period of time
hundred dollars ($100.00), the Board, afterwithout a resident professional.
determining that thdirm has complied with
the statutory requirements, shall issue aHistory Note: Authority G.S. 57E2-02: 89CG10; 89C24;
certificate of licensure. Eff. February 1, 1976;

Readopted Eff. September 29, 1977;
Authority G.S. 558}; 55B-10; 55B-15; 57D-  Amended Eff. August, 2014 Augustl, 2002; April 1, 2001;

2-02; 89G10; 89G24; August 1, 1998; May 1, 1994; January 1, 1992; April 1, 1989.
Eff. February 1, 1976;
Readopted Eff. September 29, 1977; 21 NCAC 56 .1402 OPPORTUNITY FOR LICE NSEE

Amended Eff. August 1, 2Q14mended Eff. May 1, 2009; OR APPLICANT TO HAVE HEARING
August 1, 2000; February 1, 1996; May 1, 1994; April 1, 1989;Everylicensee or applicant for a license shall be afforded notice

January 1, 1982. and an opportuty to be heard on any action, where the effect
would be:

21 NCAC 56 .0901 OFFICES (1) to deny permission to take an examination for

(a) ProfessiondEngineering Services. Every firm, partnership, licensing for which application has been duly

corporation or limited liability company that performs affers made;

to perform engineering services in the State of North Carolina (2) to deny a license based on comity;

shall have a resident Professional Engineer in responsible charge 3) to deny a license after an applicant has taken

in each separate office located in North Carolina where and pased an examination;

professional engineering services are performed or offered to be 4) to require reexamination for licensing;

performed. Oubf-state office locations where engineering (5) to withhold the renewal of a license for any

services are performed or offered to be performed for North cause other than failure to pay a statutory

Carolina projects shall have Professional Engineers in renewal fee;
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(6) to suspend a license; corner or point and the monument(s) shall be shown in X
(7 to revoke a license; (easting) and Y (northing) coordinates on the plat or in the
(8) to impose a civil penalty; written description or document. The coordinates shall be
9 to issue a reprimand; identified as based ofNAD 83," indicating North American
(20) to refuse to renew; Datum of 1983 or as "NAD 27," indicating North American
(12) to refuse to reinstate; or Datum of 1927. The datums of the National Geodetic Survey
(12) to require additional education. (NGS) are incorporated by reference including subsequent

amendments and editions, and may be accessed free of charge at
History Note:  Authority G.S. 89€10; 89G21; 89CG22; www.ngs.noaa.gav The tie lines to the monuments shall be

150B-38; sufficient to establish true north or grid rorbearings for the
Eff. February 1, 1976; plat or description if the monuments exist in pairs. Control
Readopted Eff. September 29, 1977, monuments within a previously recorded subdivision may be

Amended EffAugust 1, 2014; April 1, 1989; January 1, 1982. used in lieu of grid control. In the interest of bearing
consistency with previously recorded plats, existing bearin

21 NCAC 56 .1602 SURVEYING PROCEDURES control may be used where practical. In the absence of grid

(@) A Professional Land Surveyor shall spend the necessacgntrol, other natural or artificial monuments or landmarks shall

time and effort to make investigation to determine if there arbe used. In all cases, the tie lines shall be sufficient to accurately

encroachments, gadappages, or other irretarities along each reproduce the subject lands from the control or refaeoints

line surveyed. Points may be placed on the line from closed aoised.

verified traverses and the necessary investigations made frofim) Area is to be computed by double meridian distance or

these points. If these investigations are not made, then tlgually accurate method and shown on the face of the plat,

surveyor shall not certify to an actual sunadthat line and the written description, or other document. Area computations by

plat shall contain the appropriate qualifications in accordancestimation, by planimeter, by scale, or by copying from laarot

with the rules in this Section. source are not acceptable methods, except in the case of tracts

(b) Any and all visible or determined encroachments ocontaining inaccessible areas and in these areas the method of

easements on the property being surveyed shall be accuratelymputation shall be stated.

located and indicated.

(c) With respect to investigation of property boundaries andHistory Note:  Authority G.S. 89€10; 89CG20;

recorded easements, the surveyor shall examine the most recEfit July 1, 1989;

deeds and recorded plats adjacent to the subject property as wathended Eff. August 1, 2Q1August 1, 2012 (see S.L. 2012

as all deeds and plats recorded after the date of the deeat or {43, s.1.(f)); September 1, 2011; May 1, 2009; August 1, 2000;

upon which the survey is being based (the survey reference deadgust 1, 1998; February, 1996.

or plat).

(d) Except as provided in Paragraph (e) of the Rule, met@l NCAC 56 .1603 CLASSIFICATION OF

stakes or materials of comparable permanence shall be placedB@UNDARY SURVEYS

all corners. General "Boundary surveys" are defined as surveys made to

(e) Where a corner falls in a rigbf-way, tree, stream, or on a establish or toatrace a boundary line on the ground, or to obtain

fence post, boulder, stone, or similar object, one or mordata for constructing a map, plat, or report showing a boundary

monuments or metal stakes shall be placed in the boundary koe. For the purpose of this Rule, the term refers to all surveys,

that the inaccessible point may be located accurately on thecluding "loan" or "physical' surveys, that involve the

ground and the map. determination pdepiction of property lines. For the purpose of

() The results of a surveghall be reported to the user of that specifying minimum allowable surveying standards for

survey as a map or report of survey and, whether in written dooundary surveys, the following four general classifications of

graphic form, shall be prepared in a clear and factual manndands in North Carolina are established from the standpoint of

All reference sources shall be identified. Artificial monumentgheir real value, tax vak, or location. Each map shall contain a

called for in such repatshall be described as found or set.statement of the calculated ratio of precision before adjustments

When no monument is found or set for points described ior a statement of positional accuracy.

Paragraph (e) of this Rule, that fact shall be noted. 1) Local Control Network Surveys (Class AA).
(g) Tie lines defined. Where the results of a survey are reported Local control network surveys are traverse
in the form of a plat or a written degation, one or more corners networks utilizing permanent points for the
shall, by a system of azimuths or courses and distances, be purpose of establishing local horizontal control
accurately tied to and coordinated with a horizontal control networks for future use by local surveyors.
monument of some United States or State Agency survey For Class AA boundary surveys in North
system, such as the North Carolina Geodetic Suwhgre such Carolina, the angular error of closure shall not
monument is within 2000 feet of the subject property, figfht exceed ten seconds times the square root of the
way, easement or other surveyed entity. Where the North number of angles turned. The ratio of
Carolina grid system coordinates of said monument are on file in precision shall not exceed an error of closure
the Department of Public Safety, Emergency Management, of one foot per 20,000 feet of perimeter of the
Geodéic Survey office, the coordinates of both the referenced parcel of land (1:20,000). When using
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()

®3)

4)

positional accuracy standards for Class AA

control and boundary surveys, neitheisaaf

the 95 percent confidence level error ellipse

for any control point or property corner shall History Note:

position(s) of the horizontal control points
used and referenced on the survey.

Authority G.S. 89€10; 89G20;

exceed 0.05 feet or 0.015 meters measuredff. July 1, 1989;
relative to the position(s) of the horizontal Amended Eff. August 1, 2Q1May 1, 2009; August 1, 2000;
control points used and referenced on theAugust 1, 1998; November 2, 1992; January 1, 1992.

survey.

Urban Land Surgys (Class A). Urban surveys 21 NCAC 56 .1604

MAPPING REQUIREMENTS

include lands that normally lie within a town FOR BOUNDARY SURVEYS
or city. For Class A boundary surveys in North (a) The size of a maphall be such that all detadése legible on

Carolina, the angular error of closure shall nota copy.

exceed 20 seconds times the square root of th@h) Any lines that are not actually surveyed shall be indicated on

number of angles turned.

The ratid o the map and a statement included revealing the source of

precision shall not exceed an error of closureinformation from which the line is derived.
of one foot per 10,000 feet of perimeter of the(c) All surveys based on the North Carolina grid system shall

parcel of land (1:10,000).
positional accuracy standards for Class Adatum used.

When using contain a stateent identifying the coordinate system referenced

control and boundary surveys, neither axis of(d) All plats (maps), unless marked as "Preliminary Pldbt

the 95 percent confidence levelra@ ellipse

for recordation, conveyances, or sales" shall be sealed, signed

for any control point or property corner shall and dated by the Professional Land Surveyor and shall contain

exceed 0.10 feet or 0.030 meters measurethefollowing:
relative to the position(s) of the horizontal Q)
control points used and referenced on the

survey.

Suburban Land Surveys (Class B). Suburban

surveys intude lands in or surrounding the

urban properties of a town or city. For Class B

boundary surveys in North Carolina, the

angular error of closure shall not exceed 25

seconds times the square root of the number of

angles turned. The ratio of precision Ismat

exceed an error of closure of one foot per

7,500 feet of perimeter of the parcel of land (2)
(2:7,500). When using positional accuracy
standards for Class B control and boundary

surveys, neither axis of the 95 percent
confidence level error ellipse fany control

point or property corner shall exceed 0.12 feet

or 0.037 meters measured relative to the )
position(s) of the horizontal control points

used and referenced on the survey.

Rural and Farmland Surveys (Class C). Rural

and farmland surveys inde lands located in

rural areas of North Carolina and generally

outside the suburban properties. For Class C
boundary surveys in North Carolina, the

angular error of closure shall not exceed 30

seconds times the square root of the number of

angles turned.The ratio of precision shall not (4)
exceed an error of closure of one foot per

5,000 feet of perimeter of the parcel of land

(1:5,000). When using positional accuracy
standards for Class C control and boundary

surveys, neither axis of the 95 percent
confidence level error ellipse for any control

point or property corner shall exceed 0.15 feet

or 0.046 meters measured relative to the (5)

An accurately positioned north arrow
coordinated with any bearings shown on the
plat. Indication shall be made as to whether
the north index is true, magnetic, North
Carolina grid ('NAD 83' and realization (date
of adjustment of coordinatesystem) or
'NAD27"), or is referenced to old deed or plat
bearings. If the north index is magnetic or
referenced to old deed or plat bearings, the
date and the source (if determined) shall be
indicated.

The azimuth or courses and distances of every
property line surveyed shall be shown.
Distances shall be in feet or meters and
decimals thereof. The number of decimal
places shall be appropriate to the class of
survey required in Rule .1603 of this Section.
All plat lines shall be horizontal or gi
measurements. All lines shown on the plat
shall be correctly plotted to the scale shown.
Enlargements of portions of a plat are
acceptable in the interest of clarity, where
shown as inserts. Where the North Carolina
grid system is used, the combineddgfactor
shall be shown on the face of the plat. If grid
distances are used, they shall be shown on the
plat.

Where a boundary is formed by a curved line,
the following data must be given: actual
survey data, or as a series of subchords with
bearing and distances around the curve. If
standard curve data is used, the bearing and
distance of the long chord (from point of
curvature to point of tangency) must be shown
on the face of the plat.

Where a subdivision of land is set out on the
plat, all streets and lots shall be accurately
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(6)

(7)

(8)

9

(10)

(11)

(12)

plotted with dimension lines indicating widths or other reference  source
and all other information pertinent to retracing ; that the ratio of
all lines in the field. This shall include precision or positional accuracy is

bearings and distances sufficient to form a
continuous closure of the entirerpeeter.

; and that this map
meets the requirements of The Standards of
Where control corners have been established Practice for Land Surveying in North Carolina
in compliance with G.S. 392.1, 3932.2, 39 (21 NCAC 56. 1600)."

32.3, and 3982.4, as amended, the location This day of , 2

and information as required in the referenced Seal
statute shall be shown on the plat. All other

corners that aremarked by monument or

natural object shall be so identified on all History Note:  Authority G.S. 89€10; 89G16; 89G-20;

plats, and where practical, all corners of Eff. July 1, 1989;

adjacent owners along the boundary lines ofAmended Eff. August 1, 2Q1May 1, 2009; August 1, 2000;
the subject tract that are marked by monumenAugust 1, 1998; February 1, 1996; November 2, 1992; January

Professional Land Surveyor

or natural object shall be shown. 1, 1992.
The surveyor shakhow one of the following
where they could be determined:

(A) The names of adjacent land owners;

21 NCAC 56 .1606
TOPOGRAPHIC AND PLAN IMETRIC MAPPING,

SPECIFICATIONS FOR

(B) The lot, block, parcel and subdivision INCLUDING GROUND, Al RBORNE, AND

designations; or
© Other legal reference
applicable. Q)
All visible and apparent righisf-way,
easemeniswatercourses, utilities, roadways,
and other such improvements shall be
accurately located where crossing or forming
any boundary line of the property shown. (2)
Tie lines as required and defined in Rule
.1602(g) of this Section shall be accurately
shownon the face of the plat, whether or not
the plat is to be recorded.
A vicinity map (location map) shall appear on 3)
the face of the plat.
Each map shall contain:
(A) the property designation;
(B) the name of owner or prospective
owner;
© the location (including
county, and state);

township,

SPACEBORNE SURVEYS
where (a) Geneal.

"Topographicsurveys" are defined as surveys
that have as their major purpose the
determination of the configuration (relief) of
the earth (ground) and the location of natural
or artificial objects thereon.

"Planimetric mapping" is defined as producing
a map that mesents the horizontal positions
only for the features represented. This is
distinguished from a topographic map by the
omission of relief in measurable form.
"Airborne and spaceborne surveys" are defined
as the use of photogrammetry, LIDAR,
IFSAR, or other similar measurement
technologies for obtaining reliable information
about physical objects and the environment,
including terrain surface, through the process
of recording, measuring, and interpreting
images and patterns of electromagnetic radiant

(D) the date or dates the survey was energy and other phenomena. This Rule
conducted; establishes minimum allowable

(E) a scale of the drawing listed in words photogrammetric production procedures and
or figures; standards for photogrammetric mapping and

(3] a bargraph; digital data production.

(G) the title source; and (b) Production procedures for topographic and planimetric

(H) a legend depicting nomenclature or mapping surveys sHabe in accordance with the standards

symbols not otherwiskabeled.

established by Part 3 of the Federal Geographic Data Committee
Any map not certified for recording under G.S. (FGDC) Geospatial
47-30, and all reports of survey, shall contain applicable extensions and revisions.

Positioning Accuracy Standard and
These standards are

this certificate signed by the Professional Landincorporated by reference including subsed@enendments and
Surveyor in substantially the following form:  editions.  The material is available from the FGDC at
"l certify that this map was drawn under my www.fgdc.gov at no cost. Reporting accuracy shall be in
supervsion from an actual survey made underaccordance with Part 1 of the FGDC geospatial standards.

my supervision (deed description recorded in(c) Topographic or planimetric maporthophotos, and related
Book , page or other referenceelectronic data, unless marked as "Preliminary Map," shall meet
source ); that theone of the below classes, as contractually specified to FGDC
boundaries not surveyed are indicated asStandards, or National Agriculture Imagery Program ofUise
drawn from information in Book , page Department of Agriculture(NAIP) Standards or to State
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adopted base mapping standarfbr horizontal and vertical of miles run from the reference
accuracies. The NAIP imagery standards are incorporated by datum.

reference including subsequent amendments and editions afd) When the resulting product is a digital (electronic) data set,
may be accessed free of charge ator a map or document that consists of more than one sheet or

http://www.fsa.usda.gov/Inteet/FSA_File/naip_info_sheet 201 otherwise cannot be certified, a project report shall be certified.
3.pdf. In the absence of a specified standard, the surveyor shale report shall be marked "Preliminary” if applicable.
conform the survey to the requirements for a Class B survey. (e) Ground control for topographic and planimetric mapping

Q) For horizontal accuracy, the five general projects shall & in North Carolina State Plane Coordinate
classifications are: System grid coordinates and distances when the project is tied to
(A) Class AA surveys. For Gia AA  grid. A minimum of one permanent project vertical control

surveys in North Carolina, the pointshall be shown.
relative accuracy shall be equal to or (f) The project map or report shall contain the following
no less than 0.033 meter (0.10 feet); information:

(B) Class A surveys. For Class A surveys Q) Date of original data acquisition;
in North Carolina, the relative (2) Altitude of sensor and sensor focal length, as
accuracy shall be equal to or less than applicable;

0.5 meter (1.64 feet); 3) Date of document or data set compilation;

© Class B surveys. For Class B surveys (4) If hard copy product is produced, the maps
in North Carolina, the relative shall contain a north arrow, map legend, final
accuracy shall be equal to or less than document scale, including bargraph, and
1.0 meter (3.28 feet); contour interval, as applicable;

(D) Class C surveys. For Class C surveys (5) Coordinate system for horizontal and vertical
in North Carolina, the relative denoting S| or English units (i.e., NAD83,
accuracy shall be equal to or less than assumed, or other coordinate system);

2 meters §.56 feet); and (6) A list or note showing the control points used

(E) Class D surveys. For Class D surveys for the poject. The minimum data shown for
in North Carolina, the relative each point shall include: physical attributes
accuracy shall be equal to or less than (e.g. iron rod, railroad spike), latitude and
5 meters (16.40 feet). longitude (or X and Y Grid coordinates), and

(2) For vertical accuracy, the three general elevation, as applicable;

classifications are: ) If other data is included, the source and

(A) Urban and suburban vertical caoltr accuracy othose items shall be indicated;
surveys (Class A). Urban and (8) For topographic maps or data sets, contours in
suburban vertical control surveys areas obscured by mamade or natural
include lands that lie within or adjoin features shall be uniquely identified or
a town or city. For Class A vertical enclosed by a polygon identifying the
control surveys in North Carolina, the obscured area. The accuracies of the contours
vertical error in feet shall not exceed or of features in this obscured area shall be
0.10 times the square root ofeth noted "No reliance is to be placed on the
number of miles run from the accuracy of these contours;"
reference datum. 9) A vicinity map depicting the project location

(B) Other vertical control surveys (Class on the first sheet of all hard copy maps or in
B). Other vertical control surveys the report accompanying digital files; and
include all lands which are not (10) The name of the client for whom the project
covered by Class A as described in was conducted.

Part (A) of this Subparagraph. For (g) Nothing in this Rule shall be construed to negate or replace

Class B vertical control sueys in  the relative accuracy standards found in Rules .1601 through

North Carolina, the vertical error in .1608 of this Section.

feet shall not exceed 0.20 times the (h) A certificate, substantially in the follomg form, shall be

square root of the number of miles affixed to all maps or reports:

run from the reference datum. ", , certify that this project was
© Trigonometric vertical control completed under my direct and responsible charge from an

surveys (Class C). Trigonometric actual survey made under my supervision; that

vertical control surveys shall be used this (insert as approprigteund, airborne or

for vertical control for aerial and spaceborne) survey was performed at the __ percent confidence

topographic mapping. The vertical level to meet Federal Geographic Data Committee Standards;

error in feet shall not exceed 0.3 that this survey was performed to meet the requirements for a

times the square root of the number topographic/planimetric survey to the accuracyGdhss

and vertical accuracy when applita to the Class __ standard,
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and that the original data was obtained on
(date) ; that the survey was completed on
___(date) ; that contours shown as [broken lines] may
not meet the statedtandard; and all coordinates are based
on '‘NAD 83' and realization
(date of adjustment of coordinate system) or 'NAD 27' and all
elevations are based on (NGVD 29, NAVD
88, or other)."
() Documents transmittedelectronically shall have the
computergenerated seal removed from the original file and a
copy of the project report shall be certified and sent to the client.
The electronic data shall have the following inserted in lieu of
the signature and date:
"This document originally issued and sealed by (name of sealer),
(license number), on (date of sealing). This electronic media
shall not be considered a certified document. See the project
report for certificate and seal.”

History Note:  Authority G.S. 89€10; 89G-16; 89G-20;

Eff. November 2, 1992;

Amended Eff. August 1, 2014; August 1, 2011; Map009;
August 1, 2002; August 1, 2000.

21 NCAC 56 .1608 CLASSIFICATION/LAND
INFORMATION SYSTEM/G EOGRAPHIC
INFORMATION SYSTEM S URVEYS
€)) General: "Land Informimn System/Geographic
Information System (LIS/GIS)" surveys are defined as the
measurement of existing surface and subsurface features for the
purpose of determining their accurate geospatial location for
inclusion in an LIS/GIS database. All LIS/GIS eeys as they
relate to property lines, rightsf-way, easements, subdivisions
of land, the position for any survey monument or reference
point, the determination of the configuration or contour of the
earth's surface or the position of fixed objects thereand
geodetic surveying that includes surveying for determination of
the size and shape of the earth both horizontally and vertically
and the precise positioning of points on the earth utilizing
angular and linear measurements through spatially oriented
spherical geometry, shall be performed by a Land Surveyor who
is a licensee of this Board unless exempt by G.S-B2CFor
the purpose of specifying minimum allowable surveying
standards, five general classifications of LIS/GIS surveys are
established, ray of which may be specified by the client. In the
absence of a specified standard, the surveyor shall conform the
survey to the requirements for a Class B survey.

(1) For horizontal accuracy, the five general

classifications are:
(A) Class AA LIS/GIS @&rveys. For (b)

@)

the relative accuracy shall be equal to
or less than 1.0 meter (3.28 feet);

(D) Class C LIS/GIS surveys. For Class
C LIS/GIS surveys in North &olina,
the relative accuracy shall be equal to
or less than 2 meters (6.56 feet); and

(E) Class D LIS/GIS surveys. For Class
D LIS/GIS surveys in North Carolina,
the relative accuracy shall be equal to
or less than 5 meters (16.40 feet).

For vertich accuracy, the three general

classifications are:

(A) Urban and suburban vertical control
surveys (Class A). Urban and
suburban vertical control surveys
include lands that lie within or adjoin
a town or city. For Class A vertical
control surveys in Noht Carolina, the
vertical error in feet shall not exceed
0.10 times the square root of the
number of miles run from the
reference datum.

(B) Other vertical control surveys (Class
B). Other vertical control surveys
include all lands which are not
covered byClass A as described in
Part (A) of this Subparagraph. For
Class B vertical control surveys in
North Carolina, the vertical error in
feet shall not exceed 0.20 times the
square root of the number of miles
run from the reference datum.

© Trigonometric ertical control
surveys (Class C). Trigonometric
vertical control surveys shall be used
for vertical control for aerial and
topographic mapping. The vertical
error in feet shall not exceed 0.3
times the square root of the number
of miles run from the refrence
datum. The vertical error in Global
Navigation Satellite System (GNSS)
surveys shall not exceed five
centimeters relative to the referenced
benchmark(s) at the 95 percent
confidence level (2 sigma) accuracy
as defined in Federal Geographic
Data Conmittee Standards.

Nothing in this Rule negates or replaces the relative

Class AA LIS/GIS surveys in North accuracy standards found in Rules .1601 through .1607 of this

Carolina, the relative accuracy shall Section.

be equal to or no less than 0.033(c) The Professional Land Surveyor in responsible charge of the

meter (0.10 feet); LIS/GIS boundary or geodetic contralirvey shall certify all of
(B) Class A LIS/GIS surveys. For Class the following in either written or digital form:
A LIS/GIS surveys in North Carolina, Q) Class of LIS/GIS survey. The method of
the relative accuracy shall be equal to measurement used to evaluate the accuracy
or less than 0.5 meter (1.64 feet); shall be described as either statistical testing or
© Class B LIS/GIS surveys. For Class least squares adjustment results, conspari
B LIS/GIS surveys in North Carolina, with values of higher accuracy, and repeat
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measurements. The reporting standard in the
horizontal component is the radius of a circle
of uncertainty, such that the true or theoretical
location of the point falls within that circle 95
percent of the the;

(2) Method of measuremenité. global navigation
satellite  systems, electronic  scanners,
theodolite and electronic distance meter,
transit and tape);

3) Date(s) of the survey; and

(4) Datum used for the survey.

(d) A certificate, substantially in ¢hfollowing form, shall be
affixed to all maps or reports:

@)

(8)
9)

(10)

History Note:
Eff. December 1, 1994,

Active participation in professional or
technical societies as defined in Rule .1705(f)
of this Section;

Patents;

Authoring exam questions eepted for use in
the engineering or land surveying exams; or
Active participation on boards, commissions,
committees or councils of private, local, state
or federal government entities as defined in
Rule .1705(g) of this Section.

Authority G.S. 89€10(a); 89G17;

"I, , certify that this project wash\mended Eff. August 1, 201Augustl, 2011; May 1, 2009;
completed under my direct and responsible charge from afugust 1, 2000; August 1, 1998.

actual survey made under my supervision; that this survey was

performed to meet threquirements for an LIS/GIS survey [21 21 NCAC 56 .1704
and verticalhe conversion of units of credit set forth in Rule .1703 of this

NCAC 56.1608] to the accuracy of Class

UNITS

accuracy; when applicable to the Class __ standard meth&ection to PDHunits is as follows:
used to evaluate the accuracy was ; method of D) 1 College or unit semester hour. 45 PDH
measurement ; datefsjurvey ; (2) 1 College or unit quarter hour. 30 PDH
datum used for survey ; and all coordinates are 3) 1 Continuing Education Unit. 10 PDH
based on [NAD 83' and realization (date of 4) 1 Contact hour of professional development in
adjustment of coordinate system) or 'NAD 27'] and all elevations course work, seminars, or professional or
are based on (NGVD 29, NAVD 88, o techical presentations made at meetings,
other)." conventions or conferences, and for
correspondence, televised, Internet,
History Note:  Authority G.S. 89€10; 89G20; videotaped, audiotaped, and other courses or
Eff. February 1, 1996; tutorials. Contact hours equal the actual time
Amended Eff. August 1, 2Q1August 1, 2011; July 1, 2009; of instruction and shall be credited to the
May 1, 2009; August 1, 2002; Augus2D00. nearesbnethird of an hour. 1 PDH
(5) For teaching in Items (1) (4) of this Rule,
21 NCAC 56 .1703 REQUIREMENTS PDH credits are doubled. Teaching credit is
Every licensee shall obtain 15 PDH undsring the renewal valid for teaching a course or seminar for the
period. If a licensee exceeds the annual requirement in any first time only. Teaching credit does not apply
renewalperiod, a maximum of 15 PDH units may be carried to full-time faculty, as definedby the
forward into the subsequent renewal period. Selection of institution where a licensee is teaching.
courses and activities that meet the requirements of Rule (6) Each published paper, article or book. 10 PDH
.1702(4) of this Section is the responsibility of the licensee. 7 Active participation in professional and
Licensees may select courses other than those offered by technical society. (Each society) 2 PDH
sponsors. Post evaluation of the courses may result in non (8) Each patent. 10 PDH
acceptance by the Board. PDH units may be earned as follows: 9) Each question used. 2 PDH
Q) Completionof college courses; (10) Active participation on boards, commissions,
(2) Completion of continuing education courses, committees or councils of private, local, state
seminars, or workshops; or federal government entities. (Each entity)
3) Completion of correspondence, televised, 2 PDH

Internet, videotaped, audiotaped, and other

courses or tutorials, provided an exam isHistory Note:
Eff. December 1, 1994;

required for completion. No ewrais required

Authority G.S. 89€10(a); 89CG17;

for attendance at a webinar presentation ifAmended Eff. August, 2014 May 1, 2009; August 1, 2000;

attendance is documented,
4) Presenting or attending seminars,-himuse
courses, workshops, or professional

August 1, 1998.

or21 NCAC 56 .1705

DETERMINATION OF CRE DIT

technical presentations made at meetings(a) The Board of Examiners hésal authority with respect to

conventions or conferences;

approval of courses, sponsors, credit, PDH value for courses,

(5) Teaching orinstructing in Items (1) through and other methods of earnimgedit. Such determination shall

(4) of this Rule;

meet Rule .1702(4) of this Section.

(6) Authoring published papers, articles, or books; (b) Credit for college or community college courses shall be
based upon course credit established by the college.
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(c) Credit for continuing education courses, seminars andeployment, or other circumstance that existed for a substantial
workshops sall be based on one PDH unit for each hour ofportion of the license period and that constituted a severe
attendance. Attendance at programs presented at professiohardship ewlenced by supporting documentation, such as a
and technical society meetings shall earn PDH units for theritten physician's statement, deployment orders, or other
actual time of each program. corroborative evidence, such that compliance with the
(d) Credit for correspondence, televised, Internet, vajed, continuing education requirement would have been impossible
audiotaped, and other courses or tutorials, provided an examas burdensome.

required for completion, shall be based upon one PDH unit falb) The Commission sifi not grant an extension of time to
each hour assigned to the course, provided such hours aresatisfy the continuing education requirement for reasons of
reasonably estimated time for an average professional tausiness or personal conflicts.

complee the course. (c) The Commission shall not grant such an extension of time
(e) Credit determination for published papers, articles and bookghen the broker's inability to obtain the required educatioa i
and obtaining patents is the responsibility of the licensee. timely manner was unreasonable delay on the part of the broker

(H Credit for active participation in professional and technicain obtaining such education.

societies (limited to 2 PDH per society), reggi that a licensee (d) If an extension of time is granted, the broker shall be
serve as an officer or participate in a committee of the societpermitted to renew his or her license on active status but the
PDH credits are not earned until the end of each year of servitieense shall be automatically chaagto inactive status at the

is completed. end of the extension period unless the broker satisfies the
(g) Credit for active participation on boards, commissionsgcontinuing educationequirement prior to that time.

committees or councils of mate, local, state or federal (e) If an extension of time is not granted, the broker may either
government entities (limited to 2 PDH per entity) requiressatisfy the continuing education requiremeribipto expiration
utilizing engineering or land surveying knowledge (asof the license period or renew his or her license on inactive
applicable) in the active participation. PDH credits are nostatus.

earned until the end of each year of service ispietad. (f) In no event shall an extension of time be granted that extends
the continuing education deadline beyond June 10 of the license
History Note:  Authority G.S. 89€10(a); 89G17; year following the license year which the request is made.
Eff. December 1, 1994; (g) The brokers request for an extension of time shall be
Amended Eff. August 1, 2Q1August 1, 2011; May 1, 2009; submitted on a form prescribed by the Commission and must be
August 1, 2000; August 1, 1998. received by the Commission on or before June 10 of the license
year for which the extension is sought. Toem for requesting
Fok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok an extension of time to satisfy the continuing education
requirement shall include the broker's name, mailing address,
CHAPTER 581 REAL ESTATE COMMISSI ON license number, telephone number, email address, and a
description of the incapacitating illness or other circumstanc
21 NCACS58A .1709 EXTENSIONS OF TIME T O upon which the request for extension of time is based. The form
COMPLETE CONTINUING EDUCATION can be obtained on the Commission's website at www.ncrec.gov,

(&) A broker on active status may request and be granted anupon request to the Commission.

extension of time to satisfy the continuing education requirement

for a particular license period if the broker provides evidence télistory Note:  Authority G.S. 93/3(c); 93A4.1;
the Commission that he or she was unable to obtain theff. July 1, 1994;

necessary education due to an incapacitating illness, militaymended Eff. August 1024; October 12000.
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RULES REVIEW COMMISSION

This Section contains information for the meeting of the Rules Review Commissgep@mber 18, 201t 1711 New
Hope Church Road, RRC Commission RoRaigigh, NC. Anyone wishing to submit written comment on any rule befq
the Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.
instructions and addresses may be obtained from the Rules R€wviemission at 91431-3000. Anyone wishing to
address the Commission should notify the RRC staff and the agency no later than 5:00 p.n{" biutire®s day before
the meeting. Please refer to RRC rules codified in 26 NCAC 05.

RULES REVIEW COMMISSION MEMBERS

Appointed by Senate Appointed by House
Mar garet Currin (Ch Garth Dunklin (1*' Vice Chair)
Jeff Hyde Stefanie Simpson (2" Vice Chair)
Jay Hemphill Jeanette Doran
Faylene Whitaker Ralph A. Walker

Anna Baird Choi
COMMISSION COUNSEL

Amanda Reeder (919)431-3079
Abigail Hammond (919)431-3076
Amber Cronk May (919)431-3074

RULES REVIEW COMMISSION MEETING DATES
September 18, 2014  October 16, 2014
November 20, 2014 December 18, 2014

VI.

AGENDA
RULES REVIEW COMMISSION
Thursday, September 18, 2014 10:00 a.m.
1711 New Hope Church Rd., Raleigh, NC 27609

Ethics reminder by the chair as set out in G.S. 138A-15(e)
Approval of the minutes from the last meeting

Follow-up matters:
A. Department of Public Safety i 14B NCAC 07A .0116 (Reeder)

B. Dental Examiners, Board of 1 21 NCAC 16D .0104, 0103, .0104, (Reeder)

Review of Log of Filings (Permanent Rules) for rules filed between July 22, 2014 and August 20, 2014.
Office of the Commissioner of Banks (Hammond)

State Board of Elections (May)

Commissioner of Insurance (May)

Coastal Resources Commission (May)

Department of Transportation (Hammond)

Board of Podiatry Examiners (May)

Respiratory Care Board (Hammond)

E R I

Review of Log of Filings (Temporary Rules) for any rule filed within 15 business days prior to the RRC
Meeting

Existing Rules Review

04 NCAC 24 - Seafood Industrial Park Authority

15A NCAC 01A - Environment and Natural Resources
15A NCAC 01S - Office of Environmental Education

18 NCAC 03 - Publications Division

18 NCAC 05 - Uniform Commercial Code Division

21 NCAC 01 - Acupuncture Licensing Board

21 NCAC 30 - Massage and Bodywork Therapy, Board Of

TIOMMOO
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J. 21 NCAC 45 - Examiners Of Fee-Based Practicing Pastoral Counselors

3 Not Scheduled For Review This Month
3 04 NCAC 141 Department of Commerce

VII. Commission Business
1 Next meeting: Thursday, October 16, 2014

Commission Review
Log of Permanent Rule Filings
July 22, 2014 through August 20, 2014

BANKS, OFFICE OF THE COMMISSIONER OF

The rules in Subchapter 3C concern banks including organization and chartering (.0100); branches and limited service
facilities (.0200); change of location (.0300); consolidation of banks (.0400); operations (.0900); loan administration and
leasing (.1000); capital (.1100); bank personnel (.1300); legal reserve (.1400); fees (.1600); nonresident banks (.1700);
and courier services (.1800).

Application 04 NCAC 03C .0101
Repeal/*

Examination by Commissioner 04 NCAC 03C .0102
Repeal/*

Report to Banking Commission 04 NCAC 03C .0103
Repeal/*

Review by Banking Commission 04 NCAC 03C .0104
Repeal/*

Bank Certificate 04 NCAC 03C .0107
Repeal/*

National Bank Conversion 04 NCAC 03C .0111
Repeal/*

Elimination of Director Liability 04 NCAC 03C .0112
Repeal/*

Establishment of Branches 04 NCAC 03C .0201
Repeal/*

Investigation 04 NCAC 03C .0403
Repeal/*

Order 04 NCAC 03C .0404
Repeal/*

Review by the Banking Commission 04 NCAC 03C .0405
Repeal/*

Waiver by Commissioner 04 NCAC 03C .0407
Repeal/*

Books and Records 04 NCAC 03C .0901
Amend/*

Required Accounts 04 NCAC 03C .0902
Amend/*

Retention: Reproduction and Disposition of Bank Records 04 NCAC 03C .0903
Amend/*

Letters of Credit 04 NCAC 03C .0904
Amend/*

Investment Authority 04 NCAC 03C .0905
Adopt/*
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RULES REVIEW COMMISSION

Loan Documentation 04 NCAC 03C .1001
Amend/*
Leasing of Personal Property 04 NCAC 03C .1002
Amend/*
Basis for Computation and Maintenance 04 NCAC 03C .1402
Amend/*
Fees, Copies and Publication Costs 04 NCAC 03C .1601
Amend/*
Establishment of a Non-Branch Banking Business Office (NBBO) 04 NCAC 03C .1702
Amend/*
Establishment of Courier Services 04 NCAC 03C .1801
Amend/*
Compliance and Disclosure Requirements 04 NCAC 03C .1802
Repeal/*

ELECTIONS, STATE BOARD OF

The rules in Chapter 15 concern rulemaking.

Instruction for Filing a Petition for Rule-making 08 NCAC 15 .0101
Adopt/*
Declaratory Rulings: Availability 08 NCAC 15 .0102
Adopt/*

The rules in Chapter 16 concern multipartisan assistance teams.

Multipartisan Assistance Teams 08 NCAC 16 .0101
Adopt/*
Team Members 08 NCAC 16 .0102
Adopt/*
Training and Certification of Team Members 08 NCAC 16 .0103
Adopt/*
Visits by Multipartisan Assistance Teams 08 NCAC 16 .0104
Adopt/*
Removal of Team Members 08 NCAC 16 .0105
Adopt/*

INSURANCE, COMMISSIONER OF
The rules in Chapter 6 are from the Agent Services Division.
The rules in Subchapter 6A cover general provisions (.0100); forms (.0200); examinations (.0300); licensing (.0400);

license renewals and cancellations (.0500); license denials (.0600); prelicensing education (.0700); continuing
education (.0800); and public adjusters (.0900).

Approval of Courses 11 NCAC 06A .0809
Amend/*

The rules in Chapter 11 are from the Department of Insurance and concern financial evaluation of insurance
companies. The rules in Subchapter 11F are actuarial rules including general provisions (.0100); health insurance
minimum reserve standards (.0200); actuarial opinion and memorandum (.0300); commissioner's reserve valuation
method (.0400); new annuity valuation mortality tables (.0500); recognition of the 2001 CSO mortality table for use in
determining minimum reserve liabilities and non-forfeiture benefits (.0600); determining minimum reserve liabilities for
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RULES REVIEW COMMISSION

credit life insurance (.0700); and preferred class structure mortality table (.0800).

Definitions 11 NCAC 11F .0501
Repeal/*

Individual Annuity or Pure Endowment Contracts 11 NCAC 11F .0502
Repeal/*

Group Annuity or Pure Endowment Contracts 11 NCAC 11F .0503
Repeal/*

Application of the 1994 GAR Table 11 NCAC 11F .0504
Repeal/*

Model Rule for Recognizing a New Annuity Mortality Table ... 11 NCAC 11F .0505
Adopt/*

COASTAL RESOURCES COMMISSION

The rules in Subchapter 7H are the state guidelines for areas of environmental concern (AECS) including introduction
and general comments (.0100); the estuarine system (.0200); ocean hazard areas (.0300); public water supplies
(.0400); natural and cultural resource areas (.0500); development standards (.0600); general permits for construction or
maintenance of bulkheads and the placement of riprap for shoreline protection in estuarine and public trust waters
(.1100); piers, docks and boat houses in estuarine and public trust waters (.1200); general permit to construct boat
ramps along estuarine and public trust shorelines and into estuarine and public trust waters (.1300); groins in estuarine
and public trust waters (.1400); excavation within or connecting to existing canals, channels, basins, or ditches in
estuarine waters, public trust waters, and estuarine shoreline AECs (.1500); aerial and subaqueous utility lines with
attendant structures in coastal wetlands, estuarine waters, public trust waters and estuarine shorelines (.1600);
emergency work requiring a CAMA or a dredge and fill permit (.1700); beach bulldozing landward of the mean high-
water mark in the ocean hazard AEC (.1800); temporary structures within the estuarine and ocean hazard AECs
(.1900); authorizing minor modifications and repair to existing pier/mooring facilities in estuarine and public trust waters
and ocean hazard areas (.2000); construction of sheetpile sill for shoreline protection in estuarine and public trust
waters (.2100); construction of freestanding moorings in established waters and public trust areas (.2200); replacement
of existing bridges and culverts in estuarine waters, estuarine shorelines, public trust areas and coastal wetlands
(.2300); placement of riprap for wetland protection in estuarine and public trust waters (.2400); replacement of
structures; the reconstruction of primary or frontal dune systems; and the maintenance excavation of existing canals,
basins, channels, or ditches, damaged, destroyed, or filled in by hurricanes or tropical storms (.2500); construction of
wetland, stream and buffer mitigation sites by the North Carolina Ecosystem Enhancement Program or the North
Carolina Wetlands Restoration Program (.2600); and the construction of riprap sills for wetland enhancement in
estuarine and public trust waters (.2700).

Purpose 15A NCAC 07H .2601
Amend/*

Approval Procedures 15A NCAC 07H .2602
Amend/*

General Conditions 15A NCAC 07H .2604
Amend/*

Specific Conditions 15A NCAC 07H .2605
Amend/*

TRANSPORTATION, DEPARTMENT OF

The rules in Chapter 2 are from the Division of Highways. The rules in Subchapter 2E concern miscellaneous
operations including tort claims (.0100); outdoor advertising (.0200); junkyard control (.0300); general ordinances
(.0400); selective vegetation removal policy (.0600); professional or specialized services (.0700); solicitation of
contributions for religious purposes at rest areas (.0800); distribution of newspapers from dispensers at rest areas and
welcome centers (.0900); scenic byways (.1000); tourist-oriented directional sign program (.1100); private property
owners (.1200).
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RULES REVIEW COMMISSION

Eligibility for Program 19A NCAC 02E .0219
Amend/*
Solicitation and Award of Contract 19A NCAC 02E .0702
Amend/*
Prequalifying to Award - Professional Services Firms 19A NCAC 02E .0703
Adopt/*

PODIATRY EXAMINERS, BOARD OF

The rules in Chapter 52 concern Board of Podiatry Examiners including organization of the Board (.0100); examination
and licensing (.0200); professional corporations (.0300); revocation or suspension of license (.0400); certification of
podiatric assistants (.0500); general provisions (.0600); petitions for rules (.0700); notice of rulemaking hearings
(.0800); rulemaking hearings (.0900); declaratory rulings (.1000); administrative hearing procedures (.1100);
administrative hearings decisions related rights and procedures (.1200); nominations for podiatrist members of the
board of podiatry examiners; the board of podiatry examiners constituting a board of podiatry elections; and procedures
for holding an election (.1300); and scope of practice (.1400).

Temporary License for Clinical Residency/Fellowship 21 NCAC 52 .0213
Adopt/*
Forms and Applications 21 NCAC 52 .0611
Amend/*

RESPIRATORY CARE BOARD

The rules in Chapter 61 are from the Respiratory Care Board and concern organization and definitions (.0100);
application for license (.0200); licensing (.0300); continuing education requirements for license holders (.0400);
miscellaneous provisions (.0500); rulemaking and declaratory rulings (.0600); and administrative hearing procedures
(.0700).

Board Office 21 NCAC 61 .0102
Amend/*
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CONTESTED CASE DECISIONS

This Section contains the fialixt of some of the more significant Administrative Law Judge decisions along with an in
all recent contested cases decisions which are filed under North Carolina's Administrative Procedure Act. Copig
decisions listed in the index and notbfished are available upon request for a minimal charge by contacting the Offi
Administrative Hearings, (919) 433000. Also, the Contested Case Decisions are available on the Intern
http://www.ncoah.com/hearings.

OFFICE OF ADMINISTRATIVE HEAR INGS

Chief Administrative Law Judge
JULIAN MANN, Il

Senior Administrative Law Judge
FRED G. MORRISON JR.

ADMINISTRATIVE LAW JUDGES

Melissa Owens Lassiter A. B. Elkins Il
Don Overby Selina Brooks
J. Randall May Craig Croom
J. Randolph Ward
PUBLISHED
CASE DECISION
AGENCY NUMBER ~ 2ATE  REGISTER
CITATION
ALCOHOLIC BEVERAGE CONTROL COMMISSION
ABC Commission v. Noble 6 Enterprises LLC, T/A Peppermint Rabbit 13 ABC 20226 08/13/14
ABC Commission v. Demetrius Earl Smith, T/A Smit@'snvenient Store 14 ABC 01354 08/18/14
Melody Locklear McNair v. ABC Commission 14 ABC 02323 06/25/14
Marcus L. Bellamy T/A Bellas Grill v. ABC Commission 14 ABC 03485 07/24/14
DEPARTMENT OF CRIME CONTROL AND PUBLIC SAFETY
Carl JohrPerkinson v. Department of Public Safety 14 CPS 02245 06/24/14
Waheeda Ammeri v. Department of Public Safety 14 CPS 03254 07/21/14
DEPARTMENT OF HEALTH AND HUMAN SERVICES
Senior Home Care Services, Inc. v. DHHS 12 DHR 09750 08/13/14
AHB Psychological Services v. DHHS and Alliance Behavioral Healthcare 13 DHR 00115 01/06/14 29:02 NCR 202
Albert Barron, Sr. v. Eastpointe Human Services Local Management Entity 13 DHR 00784 04/22/14 29:04 NCR 444
AHB Psychological Services v. DHHS aAdliance Behavioral Healthcare 13 DHR 08874 01/06/14 29:02 NCR 202
Sheryl A. Lyons v. DHHS 13 DHR 10228 05/12/14 29:05 NCR559
Kenneth Terrell Ford v. DHHS, Division of Facility Services 13 DHR 10745 02/12/14 29:03 NCR 356
Tricare Counseling an@onsulting, Inc. v. DHHS, Division of Medical Assistance 13 DHR 14221 12/31/13 29:04 NCR 460
J. Mark Oliver DDS, PLLC v. DHHS, Division of Medical Assistance 13 DHR 14369 02/19/14 29:02 NCR 206
Genesis Project 1 Inc. v. DHHS, Division of Medical Assistaand its agent, Mecklinl 13 DHR 17094 12/16/13 29:01 NCR 70
Behavioral Healthcare
Ervin Smith v. DHHS, Division of Health Service Regulation, Health Care Persc 13 DHR 17560 07/30/14
Registry
Estate of Earlene W. Alston, Lewis E. Alston v. DHHBJA 13 DHR 17909 04/08/14 29:02 NCR 211
Susan Arrowood, OLPC v. DHHS, Division of Medical Assistance and its agent Pa 13 DHR 19981 01/08/14 29:03 NCR 366
Behavioral Health Management
Rosemary Nwankwo v. DHHS 13 DHR 20013 08/13/14
Marilyn Sherrill v. DHHS 13 DHR 20086 08/13/14
Jacqueline Marie Jackson v. DHHS, Division of Health Service Regulation, Health 14 DHR 00460 07/10/14
Personnel Registry
Nadiah Porter v. Durham County Department of Social Services (DSS) (Formerlgndsi 14 DHR 01309 06/30/14
Alliance for Child Care Access, DACCA)
Wittner Wright and Lisa Wright v. DHHS 14 DHR 01510 07/21/14
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Elizabeth Mitchell v. Durham DSS 14 DHR 01982 06/23/14
Wayne Mitchell v. Durham DSS 14 DHR 02044 06/23/14
Prince OnwukaRoda V. Onwuka v. Division of Child Development and Early Educatior 14 DHR 02636 07/24/14
Andrea Cook v. DHHS, Division of Health Service Regulation 14 DHR 02947 07/29/14
Faisal Saed Ismail v. New Hanover County DSS 14 DHR 03089 08/01/14
Peter K.Kagwanja, owner Lighthouse Foodmart v. DHHS, Division of Public Health 14 DHR 03335 07/03/14
Jennifer Lyn McKinney v. DHHS, Division of Health Service Regulation 14 DHR 03521 08/07/14
Juan Wilbornx v. DHHS 14 DHR 03585 08/18/14
Harold Eku John Coker. Office of Administrative Hearings 14 DHR 03644 08/01/14

DEPARTMENT OF JUSTICE

Stephen James Riley v. NC Sheriffs' Education and Training Standards Commission 13 DOJ 09572 10/30/13 29:04 NCR 465
William Dale Aaronson v. NC Sheriffs' Educatiand Training Standards Commission 13 D0OJ 11693 01/07/14 29:03 NCR 373
Jose Monserrate Acosta v. NC Private Protective Services 13 D0OJ 15271 12/11/13 29:02 NCR 213
Kent Patrick Locklear v. NC Sheriffs' Education and Training Standards Commission 13 DOJ 5368  01/03/14 29:01 NCR 74

Michael Keith Fox v. NC Criminal Justice Education and Training Standards Commiss 13 DOJ 15453 05/27/14 29:05 NCR572

Michael Tyler Nixon v. NC Alarm Systems Licensing Board 13 D0J 16246 11/25/13 29:01 NCR 79
Garrett Dwayne Gwin v. NC Criminal Justice Education and Training Stanc 13 DOJ 17240 06/10/14
Commission

Howard Ron Simons v. NC Sheriffs' Education and Training Standards Commission 13 DOJ 19148 06/20/14
Keith Lavon Mallory, Jr. v. NC SheriffEducation and Training Standards Commission 13 DOJ 19152 08/20/14
Janet Staricha v. University of NC at Chapel Hill 13 DOJ 19693 06/06/14

Scott Eric Smithers v. NC Private Protective Services Board 14 DOJ 00728 07/31/14
Lisa Paulette Childress NC Sheriffs' Education and Training Standards Commission 14 DOJ 00869 07/07/14
Angela Renee Joyner v. NC Sheriffs' Education and Training Standards Commission 14 DOJ 00873 06/23/14
Jeremy Samuel Jordan v. NC Sheriffs' Education and Tra$temgdards Commission 14 DOJ 01203 06/12/14
Kenneth Lamont McCoy v. NC Alarm Systems Licensing Board 14 DOJ 03904 07/17/14

DEPARTMENT OF STATE TREASURER
Reza M. Salami v. NC A&T State University, Retirement Systems Division 13 DST 09273 06/26/14

Ozie L. Hall v. Department of State Treasurer, Retirement Systems Division, Teache 14 DST 02877 07/07/14
State Employees Retirement System

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

Certain Teed Corporation v. Department of Environment and Natural Resources, Divic 13 EHR 13548 06/30/14
Water Resources

Certain Teed Corporation v. Department of Environment and Natural Resources, Divic 13 EHR 14024 6/30/14
Water Resources

NC Coastal Federation, Cape Fear River Watch, Penderwatch and Conservancy, Sie 13 EHR 17906 07/01/14
v. Department of Environment and Natural Resources, Division of Air Quality
Carolinas Cement Company LLC

HUMAN RELATIONS COMMISSION

Shannon S. Smith v. Housing Authority of the Town of Mt. Airy 14 HRC 03220 08/20/14

DEPARTMENT OF INSURANCE

Sandy T. Moore v. Blue Cross/Blue Shield NC, State Health Plan 14 INS 00275 08/07/14

OFFICE OF STATE HUMAN RESOURCES (formerly OFFICE OF STATE

PERSONNEL)

Azlea Hubbard v. Department of Commerce, Division of Workforce Solutions 12 OSP 08613 05/19/14

Mark Smagner v. Department of Revenue 13 OSP 05246 12/05/13 29:04 NCR 471
Antonio Asion v. Department of Publgafety, et. al. 13 OSP 10036 05/09/14 29:05 NCR593
Antonio Asion v. Department of Public Safety, et. al. 13 OSP 11386 05/09/14 29:05 NCR593
Ricky Ward v. Department of Public Safety 13 OSP 11968 05/14/14 29:05 NCR615
Chauncey John Ledford pepartment of Public Safety 13 OSP 12223 12/31/13 29:03 NCR 381
Harold Leonard McKeithan v. Fayetteville State University 13 OSP 13380 12/03/13 29:05 NCR637
Vicki Belinda Johnson v. DHHS 13 OSP 13603 08/08/14

Lenton Credelle Brown v. DepartmentRidiblic Safety, W. Ellis Boyle General Counsel 13 OSP 13729 05/16/14

Kenneth Shields v. Department of Public Safety 13 OSP 15762 02/26/14 29:01 NCR 84
Tammy Cagle v. Swain County Consolidated Human Services Board 13 OSP 15763 12/19/13 29:04 NCR 480
RenaPearl Bridges v. Department of Commerce 13 OSP 15896 02/19/14 29:01 NCR 95
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Barbara Hinton v. Surry County Health and Nutrition Center 13 OSP 16230 02/12/14 29:03 NCR 388
Joseph Vincoli v. Department of Public Safety 14 OSP 00389 04/10/14 29:02 NCR218
Rose Marie Johnson v. Durham County Department of Social Services 14 OSP 01317 07/21/14
Craig Williams v. Billy Deaver NCCU Superintendent, NC Central University of Builc 14 OSP 02111 06/06/14

Trades

Crystal McLean v. Alicia Lopez, NC SCO/DOA, NC State Construction Office/Departt 14 OSP 02944 07/01/14
of Administration

Teresa Wheeler v. County of Curritu€urrituck County Fire/EMS Department 14 OSP 03688 08/12/14
DEPARTMENT OF REVENUE

Cyril Broderick, Jr. v. Department of Revenue 14 REV 01773 06/24/14
P&P of Holden Beach Inc. or Rockfish Ventures 1 Inc. 14 REV 03901 08/05/14
C-Co Mini Mart Inc. v. Department of Revenue 14 REV 10490 08/01/14

DEPARTMENT OF THE SECRETARY OF STATE
Tonya Denise Pettaway v. Department of the Secretary of State 14 SOS 02369 08/05/14

WILDLIFE RESOURCES COMMISSION

People for the Ethical Treatment of Animals, Inc., Jacob Matthew Norris, and 14 WRC 01045 08/01/14
Coveleski v. North Carolina Wildlife Resources Commission and Gordon M
as Executive Director, North Carolina Wildlife Resources Commission

People for the Ethical Treatment of Animals, Inc., Jacob Matthew Norris, and 14 WRC 01348 08/01/14
Coweleski v. North Carolina Wildlife Resources Commission and Gordon My
as Executive Director, North Carolina Wildlife Resources Commission
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e PR
STATE OF NORTH CAROLINA F‘\‘\.’SJCA IN THE OFFICE OF
Y ADMINISTRATIVE HEARINGS
COUNTY OF CUMBERLAND 7t 885 V2 b 2 2% 13 DHR 10228
SHERYL A. LYONS, Actmin
Petitioner,
FINAL DECISION
V.

NORTH CAROLINA DEPARTMENT OF
HEALTH AND HUMAN SERVICES,

Respondent.

On January 14, 2014, Administrative Law Judge Melissa Owens Lassiter heard
this contested case in Fayetteville, North Carolina pursuant to Petitioner's petition for a
contested case hearing filed with the Office of Administrative Hearings on March 6,
2013. In such petition, Petitioner appealed Respondent’s January 15, 2013 decision to
recoupment of $98,333.00 in Medicaid payments paid to Petitioner for providing
personal care services to Medicaid recipients.

On January 8, 2014, the undersigned granted partial Summary Judgment for
Respondent as Respondent complied with N.C. Gen. Stat. § 108C-5(j) in credentialing
PCG’s auditors prior to extrapolation. The undersigned granted partial Summary
Judgment for Petitioner as Respondent violated N.C. Gen. Stat. § 108C-5(i) by failing to
give Petitioner proper notice prior to extrapolation of the results. The undersigned ruled
that Respondent could not recoup the extrapolated amount from Petitioner based on the
Summary Judgment ruling.

APPEARANCES

For Petitioner: Joy Rhyne Webb
Merritt, Webb, Wilson & Caruso, PLLC
2525 Meridian Parkway, Suite 300
P.O. Box 2247
Durham, North Carolina 27702

For Respondent:  Brenda Eaddy
North Carolina Department of Justice
Post Office Box 629
Raleigh, North Carolina 27602-0629
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ISSUE

Whether Respondent is entitled to recoup $3555.24 in alleged Medicaid
overpayments for personal care services rendered by Petitioner to Medicaid recipients?

APPLICABLE LAW

N.C. Gen. Stat. Chapter 150B, Article 3
N.C. Gen. Stat. Chapter 108C, Articles 1, 2, and 3
10A NCAC 22F.

BURDEN OF PROOF

Respondent bears the burden of proof in this case pursuant to N.C. Gen. Stat. §
108C-12(d).

EXHIBITS
For Petitioner: 1-3&7
For Respondent: 1, 4, 8-10, 12, 13, 16, 17, 19 & 21
WITNESSES
For Petitioner: Sheryl Lyons

For Respondent.  Mary Jane Plowman
Sheryl Lyons

FINDINGS OF FACT

1. Petitioner Sheryl Lyons is the President and owner of The Janice Mae
Hawkins Foundation, Inc., d/b/a S & S Associates Home Health Care Agency ('S & S
Associates." S & S Associates provides care to North Carolina Medicaid recipients
pursuant to a Medicaid Participation Agreement with Respondent's Division of Medical
Assistance. S & S Associates provides personal care services (PCS) to its clients,
including Medicaid recipients, in their homes. Beneficiary eligibility and provider
responsibilities for payment for PCS are located in Medicaid Clinical Coverage Policy
3C.

2. Respondent's Division of Medical Assistance (hereinafter referred to as
“DMA”) operates the North Carolina Medicaid program, including conducting post-
payment reviews of Medicaid services under 42 CFR §§ 544 et.seq. and 10A NCAC
22F.
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3. In a PCS post-payment review audit, Respondent reviews the provider's
records and documentation to determine whether the provider requested payment for
services rendered pursuant to the duties, obligations, and responsibilities contained in
Clinical Coverage Policy 3C.

4, By letter dated September 15, 2011, Respondent notified Petitioner that S
& S Associates was the subject of a post-payment review audit by DMA's agent, PCG.
Respondent audited PCS claims of Medicaid services provided by Petitioner for dates
between January 1, 2009 and June 30, 2010 (the "Audit Period”). Respondent
reviewed a random sample of 101 PCS claims during the Audit Period submitted by
Petitioner. (Pet Exh 1)

5. By follow-up letter dated September 11, 2012, Respondent notified
Petitioner that it had not received the requested records from S & S Associates, and
requested S & S Associates provide such records to PCG so that it could conduct the
post-payment review audit. (Pet Exh 2)

6. Petitioner received a Tentative Notice of Overpayment ("TNO"), dated
October 5, 2012, informing Petitioner that PCG had tentatively identified the total
amount of improperly paid claims in the sample to be $3,555.24, and that PCG had
extrapolated those results to determine that the total Medicaid overpayment amount that
S & S Associates had received was $125,365.00. The overpayment was based on
PCG'’s review of 101 claims paid to S & S Associates.

7. By letter dated October 12, 2012, Petitioner requested a reconsideration
of the TNO overpayment amounts. On December 3, 2012, Respondent's Hearing
Officer Alison Weatherman conducted a reconsideration review hearing.

8. On January 15, 2013, Respondent's Hearing Officer issued a Notice of
Decision, upholding PCG's recommendations, but modifying the total Medicaid
recoupment amount from $125,365.00 to $98,333.00. (Resp Exh 12)

9. Petitioner did not submit any revised claims or new documentation to
Respondent after the Hearing Officer's Reconsideration Review Decision.

10.  Before all OAH hearings, Respondent reviews its findings and updates
them to reflect currently existing policy and procedure. If during that review, claims that
were at one time deemed to be out-of-compliance, now pass review due to existing
policy, Respondent credits the overpayment amount for that claim to Petitioner, and no
longer considers that claim in error.

11.  Mary Jane Plowman is a Registered Nurse and the appeal team lead at
PCG who performed the audit in this case for DMA. Ms. Plowman reviewed this case
before the OAH hearing to make sure she agreed with the Notice of Decision by Alison
Weatherman, and to determine if any new guidance may have been provided by DMA
that would change the results of the decision.
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12.  Following her review of this case, Plowman prepared a Revised Summary
Report, dated December 18, 2013. (Resp Exh 13) Plowman identified the following
types of errors in her report:

Ordered tasks not being performed by Nurse Aides;

Invalid PACT forms due to Assessments not being completed timely;
No PACT form submitted for review;

Providing PCS to beneficiaries who do not qualify for the service;
Providing PCS without a physician’s order;

Invalid PACT forms due to not obtaining the physician’s signature in a
timely manner,

g. Providing PCS tasks not ordered by the physician;

h. Providing PCS on days not ordered by the physician; and,

i. Plan of Care not matching the assessed needs of the beneficiary.

~pooTp

13. At hearing, Respondent acknowledged that it did not provide the Revised
Summary Report to Petitioner before this contested case hearing. Ms. Plowman opined
that if the provider submitted documentation, following the Notice of Decision, which
refuted the reason for seeking recoupment, then she could reverse the recoupment
decision on that item, and could also find new reasons in her subsequent audit to find
recoupment due. In such cases, the provider would not be provided an opportunity to
rebut any new alleged reasons for the claimed recoupment.

14.  On the Notice of Decision, Respondent found 5/11/09, 5/22/09, 6/16/09,
7/23/09 and 2/23/10 Dates of Service for recipient Sonya Barkley out of compliance
because the PACT form dated 4/26/2010 did not cover the Dates of Service.

15.  However, on November 21, 2012, Petitioner sent a PACT form dated
4/21/09 to Hearing Officer Weatherman, which covered the Dates of Service at issue,
and such a 4/21/09 PACT form was included in the documents of Respondent’s Exhibit
19. Once the 4/21/08 PACT form was located, Respondent’s reason for finding a
recoupment of these claims, no longer existed. (Resp Exh 9, 10)

16.  Respondent sought recoupment for services rendered to Sonya Barkley
for two additional reasons. First, the RN, Sheryl Lyons, scored ambulation and feeding
as 0/0 on the PACT form, but assigned 60 minutes to the plan of care for those
services. Second, while Petitioner scored dressing as 3/2 and checked dressing as a
need, she failed to list any actual dressing duties on the plan of care.

17.  Plowman further explained that when the RN assessment does not
address a need, and yet it is provided, then there is a complete recoupment for that
Date of Service. Ms. Plowman claimed this was the case regarding Sonya Barkley,
even if there were other services provided that had been correctly identified and
performed for the particular date in question.
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18.  Clinical Coverage Policy 3C Section 7.7 states “Medicaid payment for in-
home aide services is limited to the tasks identified on the plan of care.” Plowman did
not cite a section in the Clinical Coverage Policy 3C supporting her position that when
the RN assessment does not address a need, and yet Petitioner provides for that need,
then Respondent is entitled to a complete recoupment for the Date of Service.

19.  Plowman noted that not all items on the Plan of Care for Sonya Barkley
were performed on 6/16/09, 7/23/09, and 2/23/10. However, she acknowledged, that S
& S Associates did not bill for the full amount of hours listed on the Plan of Care for
Sonya Barkley.

20.  Neither did Plowman identify the exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Sonya Barkley.

21. At hearing, Plowman changed the alleged recoupments for client Frances
Davis to a full pass, and stated that no overpayments were due from S & S Associates
for the Dates of Service for Frances Davis of 3/14/09, 3/17/09, 5/5/09, and 6/24/09.

22.  For client Denise Elliott, Respondent sought recoupment for Dates of
Service 7/3/09, 7/28/09, 10/12/09, and 10/22/09 because Petitioner billed for services
provided on those Dates of Services, even though Petitioner failed to check off that any
activities of daily living tasks were performed for those Dates of Service. Plowman
asserted that she could only look to the Date of Service selected for the audit, and could
not look at the rest of the days in that week to see if all tasks on the Plan of Care for the
week were completed. She did not look at the weekly ratio of activities of daily living
(ADLs) tasks performed in relation to the number of incidental activities of daily living
tasks (IADLs) performed.

23.  Ms. Plowman acknowledged that Attachment F in Clinical Coverage Policy
3C requires that services provided must be directly related to the condition of the client,
but did not provide any reference for how this makes all services rendered on the dates
in question subject to recoupment.

24. DMA’s Frequently Asked Questions, dated 7/31/2007, included the
following question:

On a particular day documented on the POC, can IADL time exceed ADL
time? Answer: Yes, so long as ADL time exceeds IADL time on a weekly
basis. See Policy #5.7.

(PetExh 7, p. 2)

25.  Plowman opined that because client Denise Elliott's prior PACT form was
dated October 30, 2008, she needed a new PACT form completed by October 30, 2009.
Plowman claimed that because a new PACT form was not signed within 60 days of the
assessment, the payments made for services rendered on 11/17/09, 12/3/09, 12/16/09,
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12/24/09 and 1/21/10 should be recouped. However, DMA’s Frequently Asked
Questions dated 7/31/2007, stated:

[i]f you have a verbal order to start the services after the assessment you
can certainly start. If your PACT is not signed within 60 days, you are at
risk of noncompliance from day 61 till the day it is signed.

(Pet Exh 7, p. 3) The only Date of Service for client Diane Elliott that was after day 60
was the 1/21/10 date.

26. Ms. Plowman did not identify an exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Denise Elliott.

27. Plowman noted that no PACT form covered the Dates of Service for client
Kenesha Evrard for 10/14/09, 10/28/09, and 12/11/09. However, the information
provided by Petitioner in Respondent's Exhibit 9 showed that Kenesha Evrard’s
physician had ordered personal care services for her.

28. Ms. Plowman did not identify an exact amount of recoupment Respondent-

was seeking from Petitioner for services provided for client Kenesha Evrard.

29. Ms. Plowman explained that documentation for client Louise Hicks lacked
two unmet activities of daily living for which she required assistance, and did not meet
the criteria for personal care services for Dates of Service 8/17/09, 8/19/09, 8/31/09,
9/24/09, 12/7/09, 1/8/10, 1/18/10, 2/5/10, and 3/5/10. However, Louise Hicks’ physician
signed the PACT form indicating that Hicks needed PCS services. Petitioner provided
evidence (Respondent’s Exhibit 10) that Louise Hicks did have two unmet activities of
daily living for which she required assistance, but RN Sheryl Lyons had incorrectly
completed the PACT form due to her inexperience with completing PACT forms.

30. Plowman did not identify the exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Louise Hicks.

31. Respondent sought recoupment for Date of Service 12/18/09 for client
Easter Hill, because there were no activities of daily living checked on the nurse aide
log for that Date of Service. Ms. Plowman did not look to see if the ADL time exceeded
the IADL time for the week.

32. Respondent sought recoupment for client Easter Hil's Date of Service
2/11/10, because there was no PACT form in place authorizing services within 60 days
from the order initiating services. However, there was a PACT form dated 1/5/10 that
was signed by Ms. Hill's physician on 4/23/10. Ms. Hill's doctor issued a verbal order.
According to the above-cited DMA’s Frequently Answered Questions, verbal orders
were allowed. Since the 2/11/10 Date of Service was within the first 60 days of the
verbal order, Petitioner is entitled to payment for that Date of Service.
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33.  Plowman did not offer any testimony supporting the reasons Respondent
based its recoupment action for services rendered to client Easter Hill on Dates of
Service 2/6/09, 3/4/09, and 4/21/09. In the Notice of Decision, Hearing Officer
Weatherman upheld recoupment for those Dates of Service, as “plan of care does not
match RN assessment.” (Resp Exh 12, p 5)

34.  Plowman did not identify an exact amount of recoupment Respondent was
seeking from Petitioner for services provided for client Easter Hill.

35. Ms. Plowman opined that Petitioner had not checked, on the aide log for
client Annie Humphrey, that tasks #19, #23, and #24 were performed on Dates of
Service of 2/20/09 and 4/16/09, and that a 6-unit recoupment for each Date of Service
was appropriate. However, Ms. Plowman did not consider that the aide did not bill for
the fully allotted time on the Plan of Care for these Dates of Service.

36. Neither did Ms. Plowman identify an exact monetary amount of
recoupment Respondent was seeking from Petitioner for services provided for client
Annie Humphrey.

37. Plowman explained that recoupment was proper for client Lisa Martinez
for Dates of Service on 2/24/09, 3/18/09, 4/22/09, 5/26/09, 6/15/09, 6/24/09, 7/8/09,
8/21/09, 10/5/09, 10/12/09, 12/23/09, 1/18/10, 1/22/10, 2/2/10, 2/25/10, 4/8/10, and
5/7/10, because the PACT forms submitted, dated 9/5/08 and 9/4/09, were both
incomplete and missing pages.

38. Yet, Ms. Plowman’s explanation why recoupment was proper for Martinez
is a different reason than the reason Hearing Officer Weatherman upheld recoupment
for services provided to Martinez. Weatherman upheld recoupment for client Martinez
because the doctor's signature on the PACT order was more than 60 days from the
date of order for assessment.

39. Ms. Plowman did not identify the exact amount of recoupment
Respondent was seeking from Petitioner for services provided for client Lisa Martinez.

40. Plowman opined that for client DaShonna McDougald, Dates of Service
on 10/19/09 and 11/13/09, task #19 was allocated 30 minutes on the plan, but task #19
was not identified as a client need on the PACT form, and the aide log did not show that
task #19 was performed for the client. However, this reason was not the reason for the
alleged overpayment in Notice of Decision by Hearing Officer Weatherman.
Additionally, there was no evidence presented that Petitioner was paid for 2 units of
time (30 minutes) for Task #19. The documentation showed that Petitioner was allowed
to bill for 12 units of services (or 3 hours, 45 minutes) provided to this client, yet
Petitioner only billed Respondent for 45 minutes of services.

41.  Ms. Plowman did not identify an exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client DaShonna McDougald.
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42. Ms. Plowman claimed Respondent was entitled to recoup 6 units of
services for client Estelle McMillan for 8/12/09 Date of Service, because tasks #22, #23,
and #24 were not documented on the aide log. Documentation showed the nurse aide
did not work for the full amount of approved time on 8/12/09. Plowman did not identify
the exact amount of recoupment Respondent was seeking from Petitioner for services
provided for client Estelle McMillan.

43. Plowman explained that Respondent sought recoupment for client Eurina
McPherson, on Date of Service 11/8/09, because that day was a Sunday and services
were not authorized for this client on the weekends. She also noted that the services
provided on 3/27/10 and 5/15/10 were on Saturdays, and the services provided on
6/6/10 was on a Sunday.

44. Section 7.10 of Clinical Care Policy 3C provides that if the PCS In-Home
Aide Service Log does not reflect the plan of care, the reason for this discrepancy must
be documented in the recipient’s record. However, Section.7.10 of Clinical Care Policy
3C does not state that failure to so document this discrepancy will result in recoupment
of all amounts paid for the services provided.

45. At no time, however, did the services provided by S & S Associates Home
Health Care Agency exceed the weekly totals approved by Eurina McPherson’s
physician.

46. The reason Plowman gave for seeking recoupment does not match the
reason Hearing Officer Weatherman gave in the Notice of Decision. Weatherman
upheld recoupment for each date of service listed for client McPherson, because the
“plan of care does not match RN assessment.” The plan of care and PACT form support
Weatherman'’s findings, but there was no testimony presented at hearing regarding that
finding.

47.  Plowman further explained that Petitioner's aide Elaine Lyons provided
services for client Eurina McPherson on 2/26/10 and 3/17/10, but Petitioner failed to
provide credentials for aide Lyons. However, this was not the reason given for the
alleged overpayment in Notice of Decision by Hearing Officer Alison Weatherman.

48. Plowman did not identify the exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Eurina McPherson.

49. Plowman opined that for client Skylar Moultrie-Lewis, Dates of Service on
4/14/09, 5/6/09, 5/12/09, 6/14/09, 7/13/09, 7/31/09, 8/4/09, 8/16/09, 9/3/09, 11/18/09,
1/31/10, 5/18/10, 5/11/10, 5/26/10, 6/13/10, and 6/28/10, Task #20 was not completed
in the aide log, so 2 units recoupment was appropriate. However, the aide did not work
for the full number of allotted hours on any of these days, so there was no evidence
presented by Respondent that time to complete Task #20 was actually billed on any of
these Dates of Service.
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50. Plowman also noted for recoupment was proper for client Skylar Moultrie-
Lewis, as each Date of Service 6/14/09, 08/16/09, 1/31/10 and 6/13/10, was on a
Sunday, and the client was only authorized to receive personal care services Monday
through Friday.

51. At no time, however, did the services provided by S & S Associates Home
Health Care Agency exceed the weekly totals approved by Skylar Moultrie-Lewis’
physician.

52. Plowman also indicated that a new PACT form was prepared for client
Skylar Moultrie-Lewis on 1/1/10, but was not signed by her physician until 4/26/10.
However, Sheryl Lyons noted on the PACT form that she had received a doctor’s verbal
order for services for this client on 1/1/10. The client’'s doctor signed a Medical Order
form on 3/11/10, and signed the PACT on 4/26/10.

53. Plowman did not identify the exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Skylar Moultrie-Lewis.

54. For patient Amos Shaw, Plowman explained that there was nothing
checked on Task #25 and Task #27 on the PACT form, but 1 unit of time was allotted to
each of these tasks on the plan of care. Therefore, Plowman claimed that two units
should have been recouped for each of these tasks for the 4-9-09 and 9-25-09 Dates of
Service. However, on 4-9-09, the aide log shows that multiple items under Tasks #25
and #27 were performed for patient Amos Smith. The aide log for 9-25-09 also shows
multiple items under Tasks #25 and #27 were performed. Amos Smith’s physician
certified that he needed PCS services for both of these tasks.

55. Plowman also asserted that Task #19 was not completed for the 4-9-09
and 9-25-09 Dates of Service for patient Amos Smith. However, the aide logs showed
that assisting with toilet and bed/sponge bath were checked, which would involve
transferring the patient, for the 4-9-09 Date of Service. For the 9-25-09 Date of Service
for Amos Smith, turn/position was checked on the aide log, which is an item under Task
#19. In addition, bed/sponge bath was checked as was PT/Exercises for the 9-25-09
Date of Service.

56. Plowman did not identify the exact amount of recoupment Respondent
was seeking from Petitioner for services provided for client Amos Smith.

57.  Plowman explained that no recoupment was due for patient Jenna Smith
from S & S Associates Home Health Care Agency for the 12-2-09 Date of Service.

58.  Plowman opined that for client Earnest Williams, Dates of Service 11/3/09,
11/10/09, and 5/2/10, he lacked two unmet activities of daily living for which he required
assistance, and did not meet the criteria for personal care services. Plowman admitted
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that Earnest Williams’ physician had signed the PACT form, and indicated that he
needed PCS services.

59. Ms. Plowman did not identify the exact amount of recoupment
Respondent was seeking from Petitioner for services provided for client Earnest
Williams.

60. Plowman admitted that the standard for whether recoupment is due from a
Medicaid Provider is not zero error, but that substantial compliance with the laws,
regulations and policies is what is required.

61. Respondent did not present testimony of the exact monetary amounts of
recoupment it alleged was due from S & S Home Health Care Agency.

62.  After the hearing, Respondent filed a Motion for Reconsideration of Partial
Summary Judgment based on the grounds that the undersigned had ruled differently on
the same extrapolation issue in another Medicaid case. Petitioner filed a response
objecting to such reconsideration.

CONCLUSIONS OF LAW

1. All parties are properly before the Office of Administrative Hearings as the
Office of Administrative Hearings has jurisdiction over the parties and the subject matter
pursuant to Chapters 108C and 150B of the North Carolina General Statutes. To the
extent, To the extent that the Findings of Fact contain Conclusions of Law or that the
Conclusions of Law are Findings of Fact, they should be so considered without regard
to the given labels.

2. Respondent is the single State agency responsible for administering North
Carolina's program of Medical Assistance ("the Medicaid program"). N.C. Gen. Stat. §§
108-25(b), 108A-54. Respondent's Program Integrity unit and its authorized agents,
Public Consulting Group (PCG), conduct post-payment reviews of paid Medicaid claims
to identify program abuse and overpayments in accordance with 42 USC § 1396a, 42
CFR 455 & 456, and 10A NCAC 22F.

3. N.C. Gen. Stat. §108C-12 requires this tribunal to issue a final agency
decision within 180 days of the date of filing of the contested case petition. “The time to
make a final decision shall be extended in the event of delays caused or requested by
the Department.” :

4. Because Respondent requested continuances in these cases, and did not
object to Petitioner’s request for continuances in order to address discovery issues, the
time for making the final agency decision was extended both as a result of and at the
request of the Agency. Under N.C. Gen. Stat. § 108C-12 this final decision is timely.

10
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5. Respondent bears the burden of proof in this matter pursuant to N.C. Gen.
Stat. § 108C-12(d).

6. Respondent’s Motion for Reconsideration is hereby Denied.
7. 10 NCAC 22F .0103 states in part:

The Division shall develop, implement and maintain methods and
procedures for preventing, detecting, investigating, reviewing, hearing,
referring, reporting and disposing of cases involving fraud, abuse, error,
overutilization or the use of medically unnecessary or medically
inappropriate services.

8. 10 NCAC 22F .0402 provides that:

Upon notification of a tentative decision, the provider will be offered, in
writing, by certified mail, the opportunity for a reconsideration of the
tentative decision and the reasons thereof.

9. In this case, there are no allegations that Petitioner committed any fraud.

10.  Petitioner was not given an opportunity prior to the hearing in this case to
refute many of the reasons given by Respondent to justify recoupment, as Respondent
changed its purported reasons once Petitioner presented evidence to refute the reasons
outlined in the Tentative Notice of Overpayment. Respondent’s failure to provide
Petitioner with an opportunity to address the alleged reasons it contends Petitioner was
overpaid was in violation of 10 NCAC 22F .0402.

11.  Respondent failed to meet its burden of proof to establish that Petitioner
did not substantially comply with applicable laws, rules, and policies.

12.  Respondent failed to meet its burden of proving that full recoupment was
due from Petitioner for a Date of Service when the RN assessment did not address a
need that was provided.

13.  Respondent failed to meet its burden of proving that full recoupment was
due from Petitioner for a Date of Service when the IADL time exceeded ADL time for
that specific date.

14.  Respondent failed to meet its burden of proving that full recoupment was
due from Petitioner for services it provided under a physician’s order that was entered
60 days after the PACT form was completed.

15.  Respondent failed to meet its burden of proving that full recoupment was

due from Petitioner for services it provided if the aide log was different from the Plan of
Care, and the reason for the discrepancy was not documented.

11
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16. Respondent failed to establish the amount of recoupment it sought.
Respondent has failed to meet its burden of proving that Petitioner was overpaid in the
amount of $3,555.24.

17.  10A NCAC 22F .0302(c) states that, when conducting an audit of a
Medicaid provider:

The Division shall review the findings, conclusions, and recommendations
and make a tentative decision for disposition of the case from among the
following administrative actions:

(1)  To place provider on probation with terms and conditions for
continued participation in the program.

(2)  To recover in full any improper provider payments.

(3)  To negotiate a financial settlement with the provider.

(4)  To impose remedial measures to include a monitoring program of
the providers Medicaid practice terminating with a “follow-up”
review to ensure corrective measures have been introduced.

(5)  To issue a warning letter notifying the provider that he must not
continue his aberrant practices or her will be subject to further

‘ division actions.
(6)  Torecommend suspension or termination.

18.  Respondent provided no testimony or evidence to show that either PCG,
as Respondent’s agent, or Respondent DMA reviewed PCG’s findings and made a
determination regarding whether recoupment would be the appropriate administrative
action.

19. Respondent acted contrary to rule and failed to use proper procedure by
not providing evidence or testimony that it reviewed the tentative findings to determine
the appropriate administrative action that should have been taken as required by 10A
NCAC 22F .0302.

20. Respondent has substantially prejudiced Petitioner’s rights by attempting
to recoup funds from Petitioner for reasons it had not disclosed prior to the hearing,
denied Petitioner the opportunity to effectively refute such reasoning, violated 10 NCAC
22F .0402, and denied Petitioner its full due process rights.

FINAL DECISION
Based upon the foregoing Findings of Fact and Conclusions of Law, the

undersigned hereby REVERSES Respondent’s decision to recoup $3,555.24 from
Petitioner.

12
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NOTICE

Under the provisions of N.C. Gen. Stat. §150B-45, any party wishing to appeal
the final decision of the Administrative Law Judge must file a Petition for Judicial Review
in the Superior Court of the county in which the party resides. The appealing party must
file the petition within 30 days after being served with a written copy of the
Administrative Law Judge’s Final Decision. In conformity with 26 N.C. Admin. Code
03.012, and the Rule of Civil Procedure, N.C. Gen. Stat. §1A-1, Atrticle 2, this Final
Decision was served on the parties the date it was placed in the mail as indicated by the
date on the Certificate of Service attached to this Final Decision.

N.C. Gen. Stat. §150B-46 describes the contents of the Petition and requires
service of the Petition on all parties. Under N.C. Gen. Stat. §150B-47, the Office of
Administrative Hearings is required to file the official record in the contested case with
the Clerk of the Superior Court within 30 days of receipt of the Petition for Judicial
Review. Consequently, a copy of the Petition for Judicial Review must be sent to the
Office of Administrative Hearing at the time the appeal is initiated in order to ensure the
timely filing of the record.

This day of May, 2014.

Melis‘ﬁa Owens Lassiter
Admiristrative Law Judge

13
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STATE OF NORTH CAROLINA . . e o IN THE OFFICE OF
A ADMINISTRATIVE HEARINGS
WAKE COUNTY 13 DOJ 15453
MICHAEL KEITH FOX, )
)
Petitioner, )
)
V. )
) PROPOSAL FOR DECISION
NC CRIMINAL JUSTICE EDUCATION )
AND TRAINING STANDARDS )
COMMISSION )
)
Respondent. )

On February 3, 2014, Administrative Law Judge Melissa Owens Lassiter
conducted an administrative hearing in this contested case in Raleigh, North Carolina
after Petitioner requested, pursuant to N.C. Gen. Stat § 150B-40(e), designation of an
administrative law judge to preside at the hearing of a contested case under Article 3A,
Chapter 150B of the North Carolina General Statutes. In this petition, Petitioner
appeals Respondent’s June 11, 2013 Proposed Denial of Correctional Officer
Certification and Proposed Suspension of Law Enforcement Officer Certification.

APPEARANCES

Petitioner was represented by Allison Pope Cooper, Esq., Bailey & Dixon, LLP,
P.O. Box 1351, Raleigh, North Carolina 27602.

Respondent was represented by Catherine F. Jordan, Assistant Attorney
General, NC Department of Justice, P.O. Box 629, Raleigh, North Carolina 27602.

ISSUES

1. Whether Respondent's proposed suspension of Petitioner's law
enforcement certification, for an indefinite time, for lack of good moral character is
supported by a preponderance of the evidence?

2. Whether Respondent’s proposed denial of Petitioner’'s correctional officer
certification for lack of good moral character is supported by a preponderance of the
evidence?
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3. Whether Respondent’s proposed denial of Petitioner’'s correctional officer
certification for a knowing material misrepresentation is supported by a preponderance
of the evidence?

APPLICABLE STATUTES AND RULES

Official notice is taken of the following:

N.C. Gen. Stat. §17C-10, et seq.
12 NCAC 09B .0101(3)

12 NCAC 09A .0204(b)(2) & (c)
12 NCAC 09A .0205(b)(4)& (c)(2)
12 NCAC 09G .0206
12 NCAC 09G .0504(b)(6) & (c)
12 NCAC 09G .0505(b)(5) & (c)(2)

EXHIBITS ADMITTED INTO EVIDENCE

For Petitioner: 1,2, and 3.
For Respondent: 1-15
WITNESSES

For Petitioner: Marc Edwards, Correctional Administrative Services
Manager for Marion Correctional Institution; Michael Fox, Petitioner; Steve Hensley,
McDowell Co. Sheriff's Office; Janie Shutz, Chief of Police, Forest City, Oregon and
former Sgt. Marion Police Department

For Respondent:  Kevin Wallace, Respondent's Investigator; Marion Police
Officer Angie Fineberg; Marion Police Officer Randy Seay; Josh Piercy, The Biltmore
Company, former Corporal, Marion Police Department; Lt. Marion Police Scott Spratt

FINDINGS OF FACT

1. Pursuant to N.C. Gen. Stat. §17C, ef seq., and Title 12 NCAC 9A and 9G
respectively, Respondent is charged with the duty of certifying, revoking, or suspending
the certifications of law enforcement and correctional officers within this State.

2, Petitioner is a 23-year law enforcement veteran, having received his law
enforcement certification from Respondent on August 31, 1988 through the Marion
Police Department. (Resp. Exhs. 1, 14)

3. Since 1988, Petitioner has continuously held employment with a number
of law enforcement agencies within this State, namely: Marion Police Department,
Gaston Co. Sheriff's Department, and the McDowell County Sheriffs Department.
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(Resp. Exh. 1, 14)

4. On or about January 25, 1990, Petitioner completed a Personal History
Statement Form F-3 to be submitted to the North Carolina Sheriffs’ Education and
Training Standards Commission for certification through the McDowell County Sheriff's
Department. (Resp. Exh. 2) Question 47 on the January 25, 1990 McDowell County
Sheriffs Department Form F-3 asked, “Have you ever used marijuana?” Petitioner
answered: “one time approx. 10 years ago.”

5. On or about October 1, 1995, Petitioner completed a Personal History
Statement Form F-3 to be submitted to the North Carolina Sheriffs’ Education and
Training Standards Commission for certification as a Deputy Sheriff. (Respondent's
exhibit 3) On October 1, 1995, Petitioner signed and notarized this Form F-3. The
statement “I hereby certify that each and every statement made on this form is true and
complete and understand that any misstatement or omission of information may subject
me to disqualification or dismissal” existed above Petitioner’s signature. Question 44 on
the October 1, 1995 Form F-3 stated ‘Have you ever used marijuana?” Petitioner
answered this question “yes” and explained “experimentation.”

6. On or about September 30, 1998, Petitioner completed a Personal History
Statement Form F-3 to be submitted to Respondent for certification with the Marion
Police Department. (Resp. Exh. 5) On October 1, 1998, Petitioner signed and
notarized this Form F-3. The following statement was typed above Petitioner’s
signature:

I hereby certify that each and every statement made on this form is true
and complete and | understand that misstatement or omission of
information will subject me to disqualification or dismissal.

Question 44 on the September 30, 1998 Form F-3 asked, “Have you ever used
marijuana?’ Petitioner answered “Yes,” and explained “Experimented in High School.”
(Resp. Exh. 5)

7. On October 16, 1998, Respondent received a Report of Appointment
Form F-5A from the Marion Police Department for Petitioner’s certification. (Resp. Exh.
4), and issued a general certification for a law enforcement officer to Petitioner. (Resp.
Exh. 6)

8. On October 20, 2010, Respondent received a Report of Separation Form
F-5B from the Marion Police Department on behalf of Petitioner. (Resp. Exhs. 7, p. 9;
10) The Form F-5B stated that Petitioner resigned and that his date of final separation
was on October 15, 2010. The Form F-5B stated that “this agency would not consider
this individual for appointment.”
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9. Following his resignation with the Marion Police Department, Petitioner
sought employment with the McDowell County Sheriff's Department. Petitioner is
currently employed as a part-time Deputy Sheriff with the McDowell County Sheriff's
Department. (Resp. Exh. 14)

10.  On or about June 19, 2012, Petitioner submitted Form F-5A, Report of
Appointment - Application for Certification, to Respondent for certification as a NC
Department of Corrections Correctional Officer. (Resp. Exh. 12)

11.  On or about July 1, 2012, Petitioner began employment with the North
Carolina Department of Corrections through the Marion Correctional Facility located in
McDowell County. (T.p. 189)

12.  On or about September 24, 2012, at Respondent's request, Petitioner
completed a revised Form F-5A, clarifying his responses on his original Form F-5A.
Petitioner particularly clarified his response to Question 3 on Form F-5A regarding prior
illegal drug use.' (Resp. Exh. 13) On the revised Form F-5A, Petitioner included the
following handwritten notations in the explanation section:

2. Oversight. | am not a drug user. Experimented in high school
therefore | checked no to the Form F-5A. F3 checked yes because of
marijuana experimental use in high school. | have went back and checked
yes on the F-5A due to this experimental use in high school. To my
knowledge, | checked yes on my Sheriff's Certification forms concerning
drug use. ...

6. Currently on reserves with the McDowell Co. Sheriff's Dept. | am
not employed at all with the Rutherford Co. Sheriff's Office. . . .

3. Oversight that | failed to list Marion Police Dept. in approximately
1988 for a year and left on good terms went to the McDowell Co. Sheriff's
Dept. Rutherford Co. held my certification however | never worked for the
Rutherford Co. Sheriff's Dept. | worked at the Gaston Co. Sheriff's Dept.
from approx.. 19 ___ (date cut off) to 1998 then returned to the Marion
Police Dept. in 1998. | left Marion Police in Oct. 2010. | left Marion Police
Dept in Oct. 2010 due to philosophical differences with new Chief.

(Resp. Exh. 13)

13.  On March 27, 2013, Respondent’s investigator Kevin Wallace drafted and
a memorandum to Respondent’s probable cause committee proposing denial of
Petitioner's correctional officer certification and suspension of Petitioners law
enforcement officer certification. (Resp. Exh. 14) The memorandum was based upon
an allegation that Petitioner knowingly made a material misrepresentation on his June
19, 2013 Form F-5A when he answered question 3 and question 1(a). Question 3
asked he had ever used any illegal drug. Question 1(a) asked whether Petitioner had
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ever held a position requiring criminal justice certification. The memorandum also
alleged that Petitioner lacked the good moral character required of a correctional officer
and a law enforcement officer. (Resp. Exh. 14)

14.  On May 21, 2013, Petitioner appeared before the Probable Cause
Committee of the Commission, and requested approval of his pending correctional
officer certification, and reinstatement of his law enforcement certification.

15.  On June 11, 2013, Respondent notified Petitioner that the Probable Cause
Committee found probable cause to deny Petitioner’s correctional officer certification for
not less than three years, and to suspend Petitioner's law enforcement officer
certification for an indefinite time, because there was probable cause that:

(1) Petitioner knowingly made two material misrepresentations when he
submitted his June 19, 2012 Form F-5A to Respondent for certification, and

(2) Petitioner lacked the good moral character required of a correctional officer
and a law enforcement officer. (Resp. Exh. 15)

16. On or about August 13, 2013, the North Carolina Department of
Corrections/Marion Correctional Facility discharged Petitioner from his position, solely
as a result of Respondent’s notification of probable cause to deny his certification, and
for failure to obtain correctional officer certification from Respondent. (T. p. 192)

17. At the administrative hearing, Respondent’s Investigator, Kevin Wallace
(“Investigator Wallace”) confirmed that Respondent's Probable Cause Committee found
probable cause to deny Petitioner's correctional officer certification because:

a. Petitioner made a material misrepresentation in reference to the drug use
on Form F-5A; and
b. Petitioner made a material misrepresentation in reference to failing to list

the Marion Police Department and the Rutherford County Sheriff's Office
on Form F-5A; and

C. Petitioner failed to meet or maintain the minimum employment
standards that every correctional officer should demonstrate good moral
character due to the circumstances surrounding Petitioner's employment
with the Marion Police Department (T. p. 45)

Material Misrepresentation on Form F-5A - (Correctional Officer Certification)

18. At hearing, Investigator Wallace explained that Petitioner made two
material misrepresentations in response to Questions 1(a) and (3) on Form F-5A. (T. p.
51-54) However, Question 3 on Form F-5A, unlike Respondent’s Form F-3, did not list
marijuana as an ‘illegal drug.” The evidence presented by Respondent showed that the
law enforcement certification Form F-3 differentiates between “marijuana” and “illegal
drug” use by asking the applicant separate questions regarding the same. (T. p. 51)

5
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(Resp. Exhs. 2, 5,13) Wallace noted that Petitioner had disclosed prior marijuana use to
the Respondent on at least four other occasions on his F-3, including his most recent
September 1, 2011 Form F-3 Personal History Statement. (T. p. 52) (Resp. Exh. 11)

19.  Investigator Wallace corroborated that when Petitioner learned of the
inconsistency of his response on Form F-3 to Form FO5A, Petitioner corrected his
answer, and provided a written explanation that it was an oversight and mistake that he
failed to check “yes” for his prior marijuana use. (T. p. 53)

20.  Investigator Wallace explained that Petitioner truthfully answered “yes” in
response to Question 1(a) on the F-5A question as to whether he had ever held a
position requiring criminal justice certification. Wallace indicated that Petitioner was
certified as a law enforcement officer with Rutherford County Sheriff's Office with a date
of appointment on December 7, 1994 and a date of separation of February 18, 2013.
(T. p. 19) However, Wallace noted that Petitioner’'s incomplete explanation of his prior
places of employment where he had held such positions was deemed a material
misrepresentation. (T. p. 36 and 47) Wallace testified that truthfulness and honesty are
important characteristics of a law enforcement officer. (T. p. 37)

21.  The preponderance of the evidence established that Form F-5A, unlike
Form F-3, did not require the applicant to list all places of prior employment in the last
10 years, or supplemental information such as the reasons for leaving and date of
separation. Question 1(a) on Form F-5A required the applicant to answer “yes” or “no”
to the question whether he had ever held a position requiring criminal justice
certification, and if the answer was “yes,” to explain on a separate page. In response to
Question 1(a), Petitioner wrote “Police Department” in the explanation section, but failed
to include “Marion” on his original Form F-5A. Petitioner had disclosed his former
employment with the Marion Police Department to Respondent on his prior Form F-3,
dated September 1, 2011. (Resp. Exh. 11, 13)

22. Investigator Wallace acknowledged that the Rutherford County Sheriff's
Department would have been the agency responsible for reporting a law enforcement
officer's separation to the Respondent. (T. p. 19-20)

23. At hearing, Petitioner explained that he misread the question about
whether he had ever used illegal drugs on his original Form F-5A, and mistakenly
marked “no.” Petitioner noted that he had previously disclosed prior marijuana use on
three or four occasions on prior Personal History Statements (Form F-3) to Respondent.
(T. p. 211)

24.  Petitioner has never failed a drug test, and his only drug use was
experimentation in 1977 when he was in high school. (T. p. 217)

25.  Petitioner pointed out that Respondent’s Form F-5A did not direct him to
list all places where he has held a criminal justice certification, and that his failure to
write “Marion” before “Police Department” was an oversight. He never tried to hide his
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prior employment with the Marion Police Department. Petitioner did not list the
Rutherford County Sheriff's Department as a place in which he has held a certification,
because he never actually worked at the Rutherford County Sheriff's Department, and
wasn't aware that this certification was active in Respondent's system until it was
brought to his attention in 2012 in connection with his correctional officer certification.
(T. p. 212-13)

Lack of Good Moral Character

26. Respondent relied solely on documents contained in Petitioner's
personnel file that were submitted by the Marion Police Department in determining
whether Petitioner lacked good moral character. The Marion Police Department’s
Notice of Rule Violations by Petitioner listed the following statements as a basis for
Petitioner’s alleged violations:

‘[Cllean the brown off of your nose, you've been running around with your
nose up her ass’ (Oct. 10, 010), ‘you better hope your shit ain’'t broken
into, out stopping all these cars” (Oct. 1, 2010), ‘you're like every other
female around here, you're going to keep on til you get your ass beat like
Janie, running your mouth,” ‘fat ass, your ass has saddle bags, shave your
mustache.” MPD Policy 03.01.13 - Conduct Toward Follow Employees,
MPD Policy 0301.30 - Harassment

‘If you had a choice to eat Lacy’s pussy or shoot yourself, which one
would you do?" ‘I would jack off a double barrel shotgun in my mouth
before | would touch that fat ugly bitch.” ‘you need to stop following her
around like a fucking dog in heat” (Oct. 11, 2010)

Failure to perform duties as required (Sept. 26, 2010). Failure to back up
officer after being requested. (Oct. 1, 2010) MPD Policy 301.10
Performance of Duty: Failure to perform duties as required, 301.1 Neglect
of Duty: Failed to back up officer asking for assistance, 305.3 Officers are
to respond as promptly as possible to calls for service.

301.1 Standards of Conduct: Failure to conduct himself in a manner
becoming the office he holds.

(Resp. Exh. 7)

27. Respondent did not conduct any interviews or speak to any persons,
including the Petitioner, before determining that Petitioner lacked good moral character,
and recommending suspension of his current law enforcement certification and denial of
his correctional officer certification. (Resp. Exh.7-8) (T. p. 55-56)

28.  As evidence of Petitioner's lack of good moral character, Respondent
presented an October 14, 2010 Marion Police Department Notice of Pre-Disciplinary
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Conference. The Notice cited Rule Violations of 301.1 Standards of Conduct, 301.10
Performance of Duty, 301.13 Conduct towards fellow Employees, 302.1 Neglect of
Duty, and 301.30 Harassment. (Resp. Exh. 7)

29. The preponderance of the evidence at hearing established that on or
about February 8, 2013, Petitioner in connection with Respondent's investigation,
provided a notarized, handwritten explanation to Respondent addressing the alleged
Marion Police Department Rule Violations, wherein he stated:"

a. 301.1 Standards of Conduct. | feel as though | conducted myself to the
best | could in the performance of my job.

b. 301.10 | performed all duties that was required during my employment.

c. ' 301.13 | treated all officers and employees with respect. The only time |
used insolent or abusive language was around other officers while goofing
around.

d. 302.1 Neglect of Duty: It was alleged that | did not back up another
officer. | did not hear that officer call for back up nor would | have failed to
back the officer up if | had heard same.

e. 301.30 Harassment: Me and other officers were talking and joking around
about people. | was not the only one using the language.

(Resp. Exh. 7)

30. Before Respondent found probable cause to deny and suspend
Petitioner's certification, Respondent did not interview Petitioner about any of the
explanations provided in February 2013, or ask Petitioner to explain any of the records
and documents contained in his Marion Police Department personnel file. (T. p. 56)

31. At hearing, Respondent offered a one page Memorandum (“Brooks
Memo”), dated October 15, 2010, that summarized Petitioner's Pre-Disciplinary Hearing
held on October 15, 2010 before Marion Police Chief Mark. L. Brooks. The
memorandum included Brooks’ typed name at the bottom of the document, but was not
signed by Chief Brooks. The Brooks Memo included five alleged statements made by
Petitioner during the disciplinary conference, but did not make any specific findings of
fact that corresponded with any of the alleged Rule Violations noted in the October 14,
2010 Notice. (Resp. Exh. 7, page 9). Chief Mark L. Brooks did not testify at the
contested case hearing held in this matter.

32.  The Brooks Memo does not state any specific findings of fact as to the
enumerated Rule Violations noted in Petitioner's Pre-Disciplinary Conference, or
provide with specificity what questions Petitioner responded to during the disciplinary
conference. (T. p. 55-56) (Resp. Exh. 7)

33.  Petitioner did not admit to the alleged misconduct or any of the alleged
Rule Violations during his conference held on October 15, 2010.
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34. At the contested case hearing, Petitioner explained that this conference
lasted approximately 10 minutes, and that he chose to resign from the Department
because of disagreements with the Chief of Police. (T. p. 201)

35. Respondent also offered into evidence two statements prepared by
Marion Police Officers Randy Seay and Angie Fineberg (‘Seay and Fineberg
Statements”), dated October 12, 2010. The testimony revealed that the Seay and
Fineberg Statements were obtained from Petitioner's personnel file with the Marion
Police Department. (Resp. Exhs. 8 and 9). At hearing, Lt. Spratt noted that the Seay
and Fineberg Statements were written in conjunction with Petitioner's disciplinary
proceedings held on October 15, 2010. (T. p. 174)

36. The evidence clearly established that the Marion Police Department did
not give Petitioner any chance to review the Seay and Fineberg Statements before his
October 15, 2010 disciplinary conference, and did not provide Petitioner a full
opportunity to refute any or all of the allegations contained therein. (T p. 201)

37. The majority of the alleged comments and allegations contained in the
Seay and Fineberg Statements were not included, with specificity, in the Marion Police
Department October 14, 2010 Notice of Rule Violations (Resp. Exh. 7, 8, and 9).
Further, the record is devoid of the actual statement and allegations that were
discussed at Petitioner's October 15, 2010 Disciplinary Hearing.

38. At the contested case hearing, Respondent offered the following
witnesses from the Marion Police Department who testified as to Petitioner's character:
Office Angie Fineberg, Officer Randy Seay, Lt. Scott Spratt, and Josh Piercy.

39. Officer Angie Fineberg was employed with the Marion Police Department
from 2004 through 2007, then returned in 2010. (T. p. 67-68) Petitioner was one of her
field-training officers in 2004. Fineberg worked on Petitioner’s shift when she returned
in 2010, and Petitioner supervised her work. (T. p. 69) Petitioner, Corporal Piercy,
Officer Seay, and Officer Fineberg worked on a shift together as the only four officers on
that shift. (T. p. 70)

40. During her testimony, when Officer Fineberg was unable to recall facts and
comments made to her by Petitioner, she testified from her written statement. (Resp.
Exh. 9) Officer Fineberg’s Statement included a number of allegations and complaints
about offensive comments Petitioner made to her. Some of comments included:
encouraging her to perform business checks instead of stopping cars; discouraging her
from using the term “show me” when calling into dispatch; telling Officer Seay to “Get
out of here rookie;" telling Officer Seay to stop following her [Fineberg] around like a dog
in heat, and that Seay needed to wipe the brown off of his nose; telling Fineberg that
she needed not to park her car crooked, and that she had blonde roots; and telling
Fineberg that she had saddlebags.
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41. Petitioner made statements to Officer Fineberg such as “you needed to
knock it off with stopping any cars.” (T. p. 71) Fineberg understood that Petitioner
wanted them to quit stopping cars or doing so many vehicle stops. (T. p. 71) She made
a statement saying “when we're all productive, it makes our sergeant look good,” and he
responded, “No, it does not.” (T. p. 71) Petitioner made a statement that Frieda is tired
of hearing us, and was getting mad for them stopping all these cars. (T. p. 72)

42.  Officer Fineberg explained that Petitioner used lewd language. Petitioner
called Officer Fineberg names, such as stupid, dummy, stated that she had blonde
roots, meaning that she was dumb. He stated that she had saddlebags that she
needed to turn sideways to get in the door that she needed to shave her mustache
before she came to work. These statements made Officer Fineberg feel angry. (T. p.
99) On one occasion at Marion travel plaza, Petitioner stated that she had saddlebags,
that her ass was too wide, that she needed to turn sideways to get in the door. (T. p. 99)
Officer Fineberg heard Petitioner call other female officers bitch, whore, and cunt. (T. p.
100) Petitioner also uses language such as “goddamn” and “nigger.”

43.  She recited, from her October 2010 Statement, a particular incident in
which Petitioner allegedly tried to get Officer Seay to ask her whether she would rather
"jack off a double-barrel shotgun in my mouth or eat Lacy’s pussy," and when Officer
Seay wouldn’'t ask the question, that Petitioner did. Fineberg thought Petitioner was
talking about Lacey, Officer Hink’s wife. Officer Seay’s Statement does not include any
mention of Petitioner making this statement. (T. p. 115 and p.146)

44.  One Sunday night, Officer Fineberg arrested a suspect on Grayson Street
on a warrant. (T. p. 85) This suspect had run from her before, so she thought that he
might run again. She called for backup, and asked Petitioner to come to the location.
Petitioner arrived at the location after the suspect had been handcuffed. Petitioner
stated to her “You're like every other female around here, you're going to keep on till
you get your ass beat, like Janie did, running that mouth.” He stated “You're just like
Kelly and the rest of them can't wait for backup.” Petitioner was referring to an occasion
when another officer was beat up by a suspect. Officer Fineberg thought that
Petitioner’s delayed response presented an officer safety issue.

45.  Officer Fineberg also heard Petitioner make harassing statements to other
females in the office. In particular, she heard Petitioner call Ms. Schutz “fat ass” when
Ms. Schutz was in the vicinity. In contrast, Chief Schutz indicated, at hearing, that she
never worked with Officer Fineberg as she had left the Marion Police Department by
2004, and thus, it would have been impossible for Officer Fineberg to hear Petitioner
make such comments. (T. p. 115 and p. 255)

46.  Around 9:45 on September 26, 2010, Officer Seay responded to a call for
a domestic dispute. (T. p. 122) At the time, Petitioner was located in the dispatch room
watching drag racing. Officer Fineberg asked Petitioner whether he was going to back
up Officer Seay, and Petitioner stated that he would back up Officer Seay. A few
minutes later, Officer Fineberg noticed that Petitioner's vehicle was still in the parking
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lot. Officer Fineberg left to back up Officer Seay. Petitioner eventually arrived at the
domestic call. Officer Fineberg and Officer Seay testified that this incident presented an
officer safety issue when Petitioner stated that he would back up Officer Seay on a
domestic call, and did not back up Officer Seay. Officer Seay was at the call for
approximately nine minutes before a backup officer arrived. (T. p. 123)

47.  Around 3:00 a.m. on October 1, 2010, Officer Fineberg stopped a vehicle.
There were three known drug users in the vehicle. Officer Fineberg prepared to search
the vehicle, and her flashlight broke. Officer Fineberg called over the radio for Petitioner
to come to her location. He never answered her over the radio. One of the occupants
of the vehicle gave her a flashlight from his pocket, and she used that flashlight to
perform the vehicle search. Officer Fineberg alleged Petitioner failed to back her up on
during this traffic stop.

48. Petitioner was at a stop at the time waiting for a tow truck from Amy’s tow
truck company to arrive, but the individuals from Petitioner's stop were no longer
present. (T. p. 126) Officer Fineberg admitted that Petitioner was on a vehicle stop with
Officer Seay at the time she radioed for back up. Officer Fineberg did not believe
Officer Seay left the stop with Petitioner to respond to her call. Petitioner admitted that
he heard Officer Fineberg call for him. Officer Seay explained that he did in fact leave
the stop with Petitioner on October 1, 2010 to assist Officer Fineberg, at the direction of
Petitioner. (T. p. 115 and 142)

49.  Petitioner and Amy from Amy’s tow truck company had a relationship on
or around October 6, 2010. (T. p. 128) Officer Seay opined that every time Amy's
towing or B&B towing was called, Petitioner would stay and wait on the vehicle even
through Officer Seay did not need assistance.

50. Officer Fineberg admitted that she did not know anything about
Petitioner's personal life or community involvement, and that her motive in writing the
October 12, 2010 report was to make sure nothing happened to Officer Seay when she
left the shift. Officer Finberg acknowledged that before October 2010, she never
reported to any other supervisor that Petitioner made her feel uncomfortable (T. p. 115)

51.  Officer Fineberg opined that it was not common for other officers or
superiors to use the type of language that Petitioner used while on the job. (T. p. 103)

52. The documents submitted from Petitioner’'s October 15, 2010 disciplinary
proceeding is devoid of any of these statements being cited as specific grounds for
misconduct, or being admitted to by Petitioner. (T. p. 95-103). Officer Fineberg also
admitted to using crude and crass language, including profanity, but stated that she did
not “cross the line.” (T. p. 115)

53.  Officer Randy Seay acknowledged that he had only worked with Petitioner

for four months before writing his October 12, 2010 Statement. Officer Seay explained
that Petitioner bad mouthed other officers in the department, and did not want him to do
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his job. Officer Seay stated that Petitioner called others “pieces of shit,” and called
pastor Bruce Ward “a piece of shit.” (T. p. 121) Petitioner has also called Corporal
Piercy a “fat ass” or a “lazy ass.” (T. p. 121) Petitioner called Officer Seay and Officer
Fineberg “stupid” if they made mistakes or did not do things his way.

54.  On one occasion, Petitioner pulled over a vehicle with three underage
children who all had alcohol in their system. (T. p. 136) The driver blew..06, and the two
other children blew a .03 or a .04. Petitioner had the child with the lowest BAC drive his
car about a mile and a half. (T. p. 137) Officer Seay thought that law enforcement
officers are meant to protect the public, and that Petitioner failed to protect the public by
letting them back in the vehicle to drive the vehicle. (T. p. 137) Officer Seay thought
that Petitioner put other people’s lives in danger. (T. p. 137)

55.  Officer Seay thought that his job was on the line every night. (T. p. 138)
He felt like Petitioner was always talking bad about him, and that he was walking on
eggshells. He also bragged about the reasons why individuals do not work on the
police force. Officer Seay stated Petitioner made inconsistent decisions as his
supervisor, and that he used lewd language.

56.  Officer Seay also heard other officers employed with the Marion Police
Department, other than Petitioner, use profanity. Seay conceded that Seay felt
intimidated by Petitioner, and felt that he would lose his job. (T. p. 140)

57. When Officer Seay was questioned as to why his October 12, 2010
Statement (Resp. Exh. 8) failed to mention the alleged comment made by Petitioner
regarding “Lacy” that Officer Fineberg included in her report and testimony, Officer
Seay responded “...I don’t remember exactly what was said and how it was said, and |
wasn't going to put something in the report that was going to be a lie.” (T. p. 146)

58. Lt Scott Spratt served as the Patrol Lieutenant for the Marion Police
Department. Lt. Spratt participated in the 2010 investigation of Petitioner by gathering
information from Officer Fineberg related to the investigation, and drafting the summary
of Petitioner's Rules Violation, included as Respondent's Exhibit 7, with Chief Brooks.
Sergeant Spratt opined it was a totality of the circumstances type of case. (T. p. 171)
He thought that the more egregious statements were the ones about Officer Hink’s wife.
(T. p. 171) Sergeant Spratt agreed officers using crude and crass language is generally
accepted within the Department; that is, “crude and crass is normal . . .that's normal to
a point, but there is a line to be drawn. That line was clearly passed [with Petitioner.] (T.
p. 179)

59.  Sergeant Spratt noted that the Marion Police Department issued a written
warning to Petitioner on June 8, 2009. (T. p. 181) The Marion Police Department
investigated Petitioner, because he was dating Amy of Amy’s towing service, Petitioner
was caught cheating on Amy, and there was friction between Petitioner and Amy’s
stepsister Kellie Duncan, who was a corporal on a shift with the Marion Police
Department. Petitioners told Corporal Duncan that he could not back her up anymore,
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or work with her anymore, because of his relationship with. Amy, and that led to
Petitioner being transferred to night shift and away from Duncan. There were other
allegations of Petitioner failing to back up other officers. Failing to back up officers
affects everyone, including the officers, and the public in general. (T. p. 181)

, 60. Lt Spratt confirmed that Chief Brooks recommended Petitioner's
termination at Petitioner's October 15, 2010 hearing. Lt. Spratt could not say what
specific statements Marion Police Chief Brooks considered more highly than others
during Petitioner's October 15, 2010 hearing, and he couldn't speak for Chief Brooks.
Lt. Spratt also verified that Petitioner was not provided a copy of the Seay and Fineberg
Statements prior to his disciplinary hearing, and explained that was Chief Brooks'
decision. (T. p. 170-175) Lt. Spratt confirmed that crude and crass language was normal
in the Marion Police Department, but that a line has to be drawn somewhere. (T. p. 179)

61.  Lt. Spratt opined that Petitioner was a good officer that had a good heart.
Spratt did not know of any deficiencies in the Petitioner’s willingness or ability to back
up other officers. (T. p. 173-75) Lt. Spratt thought that Petitioner had a good heart,
because he saw Petitioner purchase a bicycle, with his own money, for a kid whose bike
had been stolen. Petitioner had done things like this on numerous occasions. (T. p.
178)

62. In 2010, Josh Piercy served as a Corporal under Petitioner, while Piercy
supervised Officer Fineberg and Officer Seay on his shift. Mr. Piercy vaguely
remembered Petitioner asking the question about “Lacy,” but he could not recall exactly
the way it was stated. He also recalled Petitioner stating “something about getting the
brown off his nose where he's been up [Officer] Fineberg's ass.” (T. p. 156) Corporal
Piercy remembered Petitioner telling Officer Seay that he needed to quit following
Officer Fineberg around like a dog in heat. (T. p. 156)

63. Mr. Piercy believed Petitioner was a good person. Piercy acknowledged
that the majority of the personnel in the Marion Police Department would cuss and carry
on with each other. He was not aware of any policy that prohibited profanity, and in his
opinion, the statements made by Petitioner were said in a joking manner. Mr. Piercy
noted that neither Officer Fineberg nor Officer Seay ever came to him, as their
supervisor on the shift, to report any misconduct or complaints related to Petitioner. (T.
p. 155-159)

84. Petitioner offered the following character witnesses: Marc Edwards, Steve
Hensley and Janie Schutz.

65. Marc Edwards is the Correctional Administrative Services Manager for the
Marion Correctional Institution (“Marion Correctional”) who handles hiring, accounting,
and warehouse procedures. Edwards is responsible for keeping and storing personnel
records.. Edwards reviewed Petitioners personnel file. Petitioner's personnel file
reflects that he received exemplary evaluations, which included “good” and “very good”
ratings by his supervisors, while employed with Marion Correctional (Pet. Exh. 1). Mr.
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Edwards indicated there was no evidence of substandard work performance by
Petitioner, and no disciplinary action taken against Petitioner while he was employed at
Marion Correctional. Mr. Edwards confirmed that Petitioner was recently terminated
from Marion Correctional for failure to obtain his certification from Respondent, but that
Petitioner would be eligible for employment with Marion Correctional if he were to
receive his certification. (T. p. 198)

66. Janie Schutz is the Chief of Police for Forest Grove Police Department who
traveled from Oregon to testify in this matter, because she is a firm believer of
Petitioner. Chief Schutz has known Petitioner since 1994. She left the Marion Police
Department in 2003, and never worked with Officer Fineberg. Chief Schutz worked the
same shift with Petitioner while employed at Marion Police Department. She has never
known Petitioner to fail to back up any other police officer, and in fact, Petitioner backed
her up on many occasions. Chief Schutz explained how Petitioner helped saved her life
in September 2003 after she was seriously assaulted at gunpoint on a stop. Petitioner
was the first one on the scene. Chief Schutz also explained that Petitioner saved the
life of another female Marion Police Officer after quickly responding to a burglary with
an operational meth lab. Petitioner risked his own life to get the female officer out of the
house. (T. p. 250, 255, 256-262)

67. Chief Schutz witnessed Petitioner act very professional in speaking to
victims, and always conducted thorough investigations. Chief Schutz heard Petitioner
use inappropriate language within the Department, but that was part of the culture of the
Department and generally accepted. Chief Schutz reported that when she was
employed with the Marion Police Department she even heard Lt. Spratt use crude
language. She opined that while using crude language may not be appropriate, it is a
way officers handle stress. (T. p. 262)

68.  Chief Schutz also detailed a number of other representative examples of
Petitioner's good character, as reflected in her recommendation letter to the
Respondent; particularly, Petitioner’s willingness to help neighbors and assist his elderly
parents. (Pet. Exh. 3).

69. Steve Hensley has known the Petitioner since 1988, and worked with the
Petitioner at the McDowell County Sheriff's office and the Marion Police Department.
Mr. Hensley opined that Petitioner was an honest person. Hensley never heard any
complaints from other officers that the Petitioner failed to back them up. Mr. Hensley
acknowledged that all officers use crude and crass language. Mr. Hensley worked with
Officer Fineberg, but never heard her express any complaints about Petitioner until this
matter. (T. p. 234-246).

70. At hearing, Petitioner explained that he misread the question on the Form
F-5A about his drug usage, and that error was an oversight. Petitioner never worked in
Rutherford County, and thought that Rutherford County held his certification as inactive.
His failure to list the word “Marion” in front of “Police Department” was an oversight.
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71. At hearing, Petitioner opined that he is an honest person, and that he goes
out of his way to help other people. He has never been arrested or convicted of any
crime, and has never been terminated from a position. Petitioner disputed the
allegations that were brought to his attention in 2010 when he worked at the Marion
Police Department. At his October 15, 2010 disciplinary hearing with Chief Brooks,
Petitioner was not afforded a chance to read the Seay and Fineberg Statements, or
refute any of the allegations in writing. Neither Brooks nor Lt. Spratt read or reviewed
Seay and Fineberg Statements at the October 15, 2010 hearing. Petitioner explained
that Chief Brooks and Lt. Spratt just read the Violation Codes during the 10-minute
hearing. At the time of his 2010 disciplinary hearing with the Marion Police Department,
Petitioner was not advised that his law enforcement certification could be revoked or
suspended because of the alleged misconduct at the Marion Police Department. (T. p.
198-201)

72.  Petitioner disagreed that he failed to back up fellow officers on two
different occasions, and stated that he responded to both calls. Petitioner was shocked
to learn, on the evening of October 14, 2010, that he would be subject to a disciplinary
hearing, because he was never asked by any officer within the Marion Police
Department to refrain from using crude or crass language, and was never reprimanded
for the use of such language before his disciplinary proceeding. Petitioner explained
that just about everybody at the Marion Police Department, including Officer Fineberg
and Seay, joked and cussed with each other. That kind of language was a day-to-day
thing that occurred. (T. p. 203-204, 207-208)

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has personal and subject matter
jurisdiction over this contested case, and the parties received proper notice of the
hearing in this matter. To the extent that the Findings of Fact contain Conclusions of
Law, or that the Conclusions of Law are Findings of Fact, they should be so considered
without regard to.the given labels.

2. Respondent has the authority granted under Chapter 17C of the North
Carolina General Statutes, and Title 12 of the North Carolina Administrative Code,
Chapter 9G to certify correctional officers and to revoke, suspend, or deny such
certification.

3. Respondent has the authority granted under Chapter 17C of the North
Carolina General Statutes and Title 12 of the North Carolina Administrative Code,
Chapter 9A to certify law enforcement officers and to revoke, suspend, or deny such
certification.

4. 12 NCAC 09G .0504(b)(2) states:

The Commission may, based on the evidence for each case, suspend,
revoke, or deny the certification of a corrections officer when the
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Commission finds that the applicant for certification or the certified officer
... (2) fails to meet or maintain one or more of the employment standards
required by 12 NCAC 09G .0200 for the category of the officer's
certification or fails to meet or maintain one or more of the training
standards required by 12 NCAC 09G .0400 for the category of the officer's
certification[.]

5. 12 NCAC 09G .0505(c)(1) states:

When the Commission suspends or denies the certification of a
corrections officer, the period of sanction shall be for an indefinite period,
but continuing so long as the stated deficiency, infraction, or impairment
continues to exist, where the cause of sanction is . . . (2) failure to meet or
maintain the minimum standards for certification.

6. 12 NCAC 09A .0204(b)(2) states:

The Commission may suspend, revoke, or deny the certification of a
criminal justice officer when the Commission finds that the applicant for
certification or the certified officer . . . (2) fails to meet or maintain one or
more of the minimum employment standards required by 12 NCAC 09B
.0100 for the category of the officer's certification or fails to meet or
maintain one or more of the minimum training standards required by 12
NCAC 09B .0200 or 12 NCAC 09B .0400 for the category of the officer's
certification[.]

7. 12 NCAC 09A .0205(c)(2) provides:

When the Commission suspends or denies the certification of a criminal
justice officer, the period of sanction shall be for an indefinite period, but
continuing so long as the stated deficiency, infraction, or impairment
continues to exist, where the cause of sanction is . . . (2) failure to meet or
maintain the minimum standards of employment[.]

Material Misrepresentation

8. 12 NCAC 098G .0504(b)(6) provides that the Commission may deny
licensure of any applicant when the Commission finds that the applicant for certification
or the certified officer has knowingly made a material misrepresentation of any
information required for certification or accreditation.

9. 12 NCAC 09G .0505(b)(5) states:
When the Commission suspends or denies the certification of a

corrections officer pursuant to 12 NCAC 09G .0504 of this Section, the
period of sanction shall be not less than three years; however, the
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Commission may either reduce or suspend the period of sanction under
Paragraph (c) of this Rule or substitute a period of probation in lieu of
suspension of certification following an administrative hearing, where the
cause of sanctionis . . . .

(5) material misrepresentation of any information required for certification
or accreditation][.]

10. 12 NCAC 09A .0204(b)(6) states:

(b)  The Commission may suspend, revoke or deny the certification of a
criminal justice officer when the Commission finds that the applicant for
certification or the certified officer:

6) has knowingly made a material misrepresentation of any
information required for certification or accreditation.]

11. 12 NCAC 09A .0205(b)(4) provides that when the Commission suspends
or denies the certification of a criminal justice officer, the period of sanction shall be not
less than five years. However, the Commission may either reduce or suspend the
period of sanction under Paragraph (b) of this Rule or substitute a period of probation in
lieu of suspension of certification following an administrative hearing, where the cause
of sanction is material misrepresentation of any information required for certification.

12. In this case, Respondent presented evidence that Petitioner made a
misrepresentation regarding his prior illegal drug use on his original Form F-5A
application. However, the preponderance of the evidence presented at the hearing
established that Petitioner did not knowingly or intentionally make this misrepresentation
to Respondent in connection with his Form F-5A correctional officer application,
because he admitted to marijuana use on at least four other Forms submitted to
Respondent. Additionally, the evidence at hearing showed that the Respondent’s forms
used inconsistent questions regarding the applicant's prior ‘“illegal drug use” and
“marijuana use” and that Petitioner promptly revised his response when the
inconsistency on his Form F-5A, as compared to his previous responses on his Form F-
3s, was brought to his attention.

13.  The preponderance of the evidence established that Petitioner did not
make a material misrepresentation to Respondent by failing to list the word “Marion”
before the listed words “Police Department,” and by failing to list “Rutherford County
Sheriff's Department” as prior law enforcement certification on his correctional officer
application. In addition, Petitioner truthfully answered “yes” in response to the question
as to whether he had ever held law enforcement certification.

Lack of Good Moral Character

14. 12 NCAC 09G .0206(8) provides that every person employed as a
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correctional officer shall demonstrate good moral character by “being truthful in
providing all required information as prescribed by the application process.”

15. 12 NCAC 09B .0101(3) states:

Every criminal justice officer employed by an agency in North Carolina
shall . ..

(3) be of good moral character pursuant to G.S. 17C-10 and as
determined by a thorough background investigation[.]

16. Pursuant to N.C. Gen. Stat. 17C-10, every criminal justice officer
employed by an agency in North Carolina shall be of good moral character. That
statute states in pertinent part:

In addition to the requirements of subsection (b) of this section, the
Commission, by rules and regulations, shall fix other qualifications for the
employment, training, and retention of criminal justice officers including
minimum age, education, physical and mental standards, citizenship, good
moral character, experience, and such other matters as relate to the
competence and reliability of persons to assume and discharge the
responsibilities of criminal justice officers, and the Commission shall
prescribe the means for presenting evidence of fulfilment of these
requirements.

17.  Pursuant to 12 NCAC 09A .0204(b)(2), Respondent may suspend, revoke,
or deny the certification of a criminal justice officer when the Commission finds that the
applicant for certification or the certified officer fails to meet or maintain one or more of
the minimum employment standards required by 12 NCAC 09B .0100 for the category
of the officer's certification.

18.  Good moral character is defined as “honesty, fairness, and respect for the
rights of others and for the laws of the state and nation.” In re Willis, 288 N.C. 1, 10
(1975).

19.  Whether an applicant is of good moral character is seldom subject to proof
by reference to one or two incidents. Good moral character is something more than the
absence of bad character. In the Matter of David Henry Rogers, Applicant to the 1975
Bar Exam, 297 NC 48; SE 2d 912 (1979) (reversing judgment of the lower courts on the
basis that the applicant’s moral character was based on two incidents and the applicant
denied involvement in either incident, the board made no finding of fact that the
applicant was involved in either incident, and merely recited its evidence presented and
stated its conclusion that the applicant had not satisfied the board of his good moral
character.)

20.  An applicant for admission cannot be denied on the basis of suspicion or
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accusations alone. Further, an applicant may only be able to meet a charge of
wrongdoing only with his denial. /d., 297 NC at 58.

21. At hearing, Petitioner produced evidence that he was honest and truthful
in responding to his prior criminal justice certifications. Petitioner showed by a
preponderance of the evidence that he mistakenly checked “no” in response to his prior
marijuana use on the subject Form F5A , as evidenced by Petitioner truthfully disclosing
his prior marijuana usage on a number of other Forms that Petitioner completed and
submitted to Respondent.

22.  With respect to the alleged misconduct that occurred while Petitioner was
employed with the Marion Police Department, it is unclear from the record which
allegation contained in Officer Seay's and Officer Fineberg’s Statements were actual
Rule Violations, and the extent to which these Statements were considered during
Petitioner's October 15, 2010 Marion Police Department disciplinary conference.

23. The undisputed evidence presented by both parties was that Petitioner
denied making many of the alleged comments, was not afforded an opportunity to
review Seay and Fineberg’s Statements before his hearing with Marion Police Chief
Brooks, and was not afforded an opportunity by Chief Brooks to respond in writing to all
such allegations. Since Petitioner resigned, he was not actually terminated due the
alleged Rule Violations.

24. The preponderance of the evidence established that Petitioner’s crass or
crude language was consistent with language within the Marion Police Department as
other officers within the Department frequently participated in using crude and crass
language. Assuming Petitioner's language was as crass and crude Officer Seay and
Fineberg alleged, Petitioner did not receive a warning or reprimand, prior to his
disciplinary hearing on October 15, 2010, for using the alleged crude and crass
language. Furthermore, Petitioner produced evidence of motive as to why Officer
Fineberg and Officer Seay produced the statements. Petitioner also produced
consistent testimony from other witnesses that Petitioner possessed good moral
character, and conduct as a law enforcement officer.

25. Respondent failed to prove by a preponderance of the evidence that
Petitioner lacks good moral character. The preponderance of the evidence presented at
the hearing establishes that Petitioner possesses good moral character that is required
of certified law enforcement officers and correctional officers.

26. Given the preponderance of the evidence presented at the administrative
hearing, the undersigned concludes that Petitioner possesses the good moral character
that is required of law enforcement and correctional officers in this State for the reasons
set out herein.

27. In light of the evidence presented and the testimony of the witnesses at
the administrative hearing, Respondent’s proposed denial of Petitioner’'s correctional
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