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Contact List for Rulemaking Questions or Concerns

For questions or concerns regarding the Administrative Procedure Act or any of its components, consult w
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Amanda ReedelCommission Counsel amanda.reeder@oah.nc.gov  (919) 4313079
Abigail Hammond, Commission Counsel abigail.hammond@oah.nc.gov (919) 4313076
Amber CronkMay, Commission Counsel amber.cronk@oah.nc.gov (919) 4313074
Julie Brincefield, Administrative Assistantjulie.brincefield@oah.nc.gov (919) 4313073
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Office of State Budget and Management
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Contact: Anca Grozav, Economic Analyst osbmruleanalysis@sbm.nc.gov (919) 8074740
NC Association of County Commissioners

215 North Dawson Street (919) 7152893

Raleigh, North Carolina 27603

contact: Amy Bason amybasom@ncacc.org
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215 North Dawson Street
Raleigh, North Carolina 27603
contact: Erin L. Wynia ewynia@nclm.org

Leqgislative Proces€oncerning Rulemaking
Joint Legislative Administrative Procedure Oversight Committee
545 Legislative Office Building
300 North Salisbury Street (919) 7332578
Raleigh, North Carolina 27611 (919) 7155460 FAX

contact Karen Cochran®rown, Staff Attorney  Karen.cahranebrown@ncleg.net
Jeff Hudson, Staff Attorney Jeffreyhudsor@ncleg.net
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EXECUTIVE ORDERS

State of North Qarolina

PAT McCRORY
GOVERNOR

May 19, 2014
EXECUTIVE ORDER NO. 54
AVIATION DEVELOPMENT TASK FORCE

WHEREAS, the aviation industry, both commercial and general, is directly responsible for over 100,000
jobs in North Carolina and the continued promotion and development of the industry is critical to both
maintaining and growing the related employment base; and

WHEREAS, the annual! impact of the aviation industry in North Carolina exceeds $25 billion dollars
annually; and

WHEREAS, the vast majority of the airports in North Carolina are locally owned and governed and the
direct tax revenue generated by those airports exceeds $770 million annually. These tax dollars go to the
respective counties in which the airports are located; and

WHEREAS, the North Carolina Department of Transportation, Division of Aviation (“DOA”) is charged
with the oversight of grant money and development of publicly owned airports in the State that are
eligible for funding, management of both State and Federal aviation related grants, and the operation of
the State owned fleet; and

WHEREAS, the General Assembly enacted the Strategic Transportation Investments bill (HB817) on
June 26, 2013 in order to more effectively allocate Department of Transportation capital expenditures,
based on State, regional and divisional needs. This legislation combined the process for prioritization for
airport projects along with other non-highway modes of transportation; and

WHEREAS, the oversight, promotion of, funding for and development of airports in our State is critical
to the continued employment growth and fostering of both our local and Statewide economies.

NOW, THEREFORE, pursuant to the authority vested in me as Governor by the Constitution and laws
of the State of North Carolina, IT IS ORDERED.

Section 1. Establishment

The North Carolina Aviation Development Task Force is hereby established (hereinafter “Task Force™).

Section 2. Membership

The Task Force shall consist of thirteen (13) members. Members shall be persons experienced in the
aviation industry or those industries reliant upon aviation and represent geographically diverse areas of
the State. Membership of the Task Force shall include a current member of the North Carolina Board of
Transportation and the Secretary of Transportation or his/her designee. All positions shall be appointed by
the Governor and shall serve at the pleasure of the Governor. The Governor shall appoini the Chair and
Vice Chair of the Task Force who shall likewise serve at the pleasure of the Governor.

Section 3. Meetings

The Task Force shall meet as necessary to properly exercise its functions, but no less frequently than
quarterly, or upon the call of the Governor or the Chair.
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EXECUTIVE ORDERS

Section 4. Duties

The Task Force shall, by May I, 2015, submit a comprehensive report and recommendations to the
Secretary of Transportation for the enhancement of the State’s Aviation programs. The report shall
include, but not be limited to, the following:

1. Review and study of the current programs, published policies and standard operating procedures
within the Division of Aviation.

2. Review and study of how revisions to the Division of Aviation’s existing programs and policies
can enhance its role as an advocate for aviation and publicly owned airports throughout the State.

3. Review of new or alternative funding sources for the Division of Aviation.

4, Recommendations for improving efficiencies within the Division so as to ensure the highest level
of customer service.

5. Recommendations on how the Division of Aviation can provide additional assistance to cities,
towns, counties and other governmental subdivisions for the enhancement and operation of
airports, landing fields and other aviation facilities.

6. Strategies for maximizing the economic impact of publicly owned airports in their respective
communities and across the State.

7. Strategies to recruit more aerospace manufacturing in North Carolina.

8. Strategies for the promotion of military aviation and collaboration with existing military in North
Carolina.

9. Recommendations on how to recruit retired military personnel to remain in North Carolina to
become a part of the aerospace manufacturing industry.

10. Any other duties as assigned by the Governor or the Secretary of Transportation.

Section 5. Administration

The Division of Aviation shall provide administrative and staff support services, including meeting space,
as may be required. Members of the Task Force shall serve without compensation, but may receive
reimbursement for travel in accordance with State law and the policies and regulations of the Office of
State Budget and Management.

Section 6. Effect and Duration

This Executive Order is effective immediately and shall remain in effect until July 1, 2015, pursuant to
N.C. Gen. Stat. § 147-16.2(b)

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the Great Seal of the State of
North Carolina at the Capitol in the City of Raleigh, this nineteenth day of May, in the year of our Lord
two thousand fourteen, and of the Independence of the United States of America the two hundred and
thirty-eight.

Pat McCrory
Governor

ATTEST:

Elaine F. Marshall
Secretary of State
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PROPOSEDRULES

Note from the Codifier:;Thenoticespublished in thisSection othe NC Register include the text of proposed rules. The ag
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public haa
later date if specified in the notice by the agency. If the agadopts a rule that differs substantially from a prior publish
notice, the agency must publish the text of the proposed different rule and accept comment on the proposed differé0t
days.

Statutory reference: G.S. 1508.2.

TITLE 10A T DEPARTMENT OF HEALTH AND HUMAN Comments may be submitted to: Megan Lamphere, 2707
SERVICES Mail Service Center, Raleigh, NC 2762%07; Emall

DHSR.RulesCoordinator@dhhs.nc.gov

Notice is hereby given in accordance with G.S. 150B2 that

the Medical Care Commission intends to adopt the rules cited &8omment period ends: September 2, 2014

10A NCAC 13B .2102105 and amend the rules cited as 10A

NCAC 13B .3110, .3502; 13C .0103, .0202, .0205, and .0301. Procedure for Subjecting a Proposed Rule to Legislative
Review. If an objection is not resolved prior to the adoption of

Agencyobtained G.S. 150B19.1 certification: the rule, a person may also submit written objections to the
X OSBM certified on: June 20, 2014 Rules Review Commission after the adoption of the Rule. If the
[] RRC certified on: Rules Review Commgson receives writtenand signed
] Not Required objections after the adoption of the Ruteaccordance with G.S.

150B-21.3(b2) from 10 or more persons clearly requesting
Link to agency website pursuant to G.S. 156B9.1(c): review by the legislature and the Rules Review Commission

http://mww.ncdhhs.gov/dhsr/ruleactions.html approves the rule, the rule will becoméeefive as provided in
G.S. 150B21.3(b1). The Commission will receive written
Proposed Effective Date:November 1, 2014 objections until 5:00 p.m. on the ddgllowing the day the
Commission approves the rul@he Commission will receive
Public Hearing: those objections by mail, delivery service, hand deliveny,
Date: August 20, 2014 facsimile transmission. If you have any further questions
Time: 10:00 a.m. concerning the submission of objections to the Commission,

Location: Dorthea Dix Campus, Wright Building, Room 131, please call a Commission staff attorney at-4¢3%-3000
1201 Umstead Dr, Raleigh, NC
Fiscal impact (check all that apply).

Reason for Proposed Action: The proposed amendments and [X] State funds affected

adoptions of rules in Chapters 10A NCAC 13B Licensing of ] Environmental permitting of DOT affected
Hospitals and 10A NCAC 13C Licensing of Ambulatory Surgical Analysis submitted to Board of Transportation
Facilities are in response to enactment of Session Law 2013X] Local funds affected

382, Part X. Transparency in Health Care Costs and Part XI1[X] Substantial economic impact $1,000,00Q

Fair Health Care Facility Billing and Collections Practices, [] No fiscal note required by G.S. 150R1.4

which became effective on October 1, 2013. This act requires

the N.C. Medical CareCommission (MCC) to adopt rules to CHAPTER 131 MEDICAL CARE COMMISS ION
ensure the provisions of this act are properly implemented and

the required data is submitted to the Department of Health and SUBCHAPTER 13B7 LICENSING OF HOSPITA LS
Human Services (DHHS) in a uniform manner.

These rules were drafted upon the recommendationa of SECTION .21007 TRANSPARENCY IN HEAL TH CARE
stakeholder committee consisting of hospital and ambulatory COSTS

surgical facility representatives, insurers, the public, DHHS

staff, Agency legal counsehnd MCC members. The rule 10A NCAC 13B .2101 DEFINITIONS

language sets ftin the process by which facilities shall submit The following definitions shall apply throughout this section,
data, as wk as requirements for providers in regard to policies unless text otherwise indicates to the contrary:

and procedures governing billing and collections practices. (1) "Commissioi means the North Carolina
Additionally, in order to ensure uniformity in data submission, Medical Care Commission.

the MCC, with input from stakeholders, determined that certified (2) "Current Procedural Terminology (CPT)
statewide dta processor shall be the entity responsible for means a medical code set developedthmy
collecting data and submitting it to DHHS for publication on its American Medical Association.

website. (3) "Diagnostic Related Group (DRG)neans a
These rules seek to provide the public with current information system to classify hospital cases assigned by a
pertaining to the costs of common medical procedures, and to grouper program based on ICD (International
proted patients rights in relation to billing and collections Classification of Diseases) diagnoses,
practices. procedures, patiestage, sex, discharge simt
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and the presence of complications or- co available on the Commissisn website at:
morbidities. http://www.ncdhhs.gov/dhsr/ncmcc.
(4) "Department _means the North Carolina (b) In accordance with G.S. 13H 4.7 and quarterly per year
Department of Health and Human Services. all licensed hospitals shall report the data required in Paragraph
(5) "Financial Assistande means a policy, (d) of this Rule related to the statewide 100 most common DRGs
including charity care, describing how the to the certified statewide data processor in a format provided by
organization will provide assiance at its the certified statewide processor. The data reported shall be
hospital(s) and any other facilities, Financial from the quarter ending three months previous to the date of
assistance includes free or discounted healtleporting and includes all sites operated by the licensed hospital.
services provided to persons who meet thglc) In accordance with G.S. 13H 4.7 and quarterly per year
organizatiorfs criteria for financial assistance all licensed hospitals shall report the data required in Pafagrap
and are unable to pay for all or a portion of the(d) of this Rule related to the statewide 20 most common
servies. Financial assistance does notoutpatient imaging procedures and the statewide 20 most
include: common outpatient surgical procedures to the certified statewide
(a) bad debt; data processor in a format provided by the certified statewide
(b) uncollectable charges that the processor. fis report shall include the related primary CPT and
organization recorded as revenue butHCPCS codes. The data reported shall be from the quarter
wrote off due to a patielstfailure to  ending three months previous to the date of reporting and
pay; includes all sites operated by the licensed hospital.
(c) the cost of providing such care to (d) The reports as described Raragraphs (b) and (c) of this
such patients; Rule shall be specific to each reporting hospital and shall
(d) the difference beteen the cost of include:
care provided under Medicare or (1) the average gross charge for each DRG or
other government programs, and the procedure if all charges are paid in full without
revenue derived therefrom. any portion paid by a public or private third
(6) "Governing Body means the authority as party;
defined in G.S. 131#6. (2) the average negotiated settlement on the
(7N "Healthcare Common Procedure Coding amount that will be charged for each DRG or
System (HCPCS) means a three tiered procedure as required for patients defined in
medical code set consisting of Level |, Il and Submragraph (d)(1) of this Rule. The average
Il services and contains the CPT code set in negotiated settlement is to be calculated using
Level |. the average amount charged all i@ats
(8) "Health Insurér means service benefit plans, eligible for the hospitéd financial assistance
managed care organizations, or other parties policy, including seHpay patients;
that are by statute, contract, or agreement, (3) the amount of Medicaid reimbursement for
legally respasible for payment of a claim for each DRG or procedure, including all
a health care item or service as a condition of supplemental payments to and from the
doing business in the State. This excludes hospital;
selfinsured plans and group health plans as (4) the amount of Medicare reimisement for
defined in section 607(1) of the Employee each DRG or procedure; and
Retirement Income Security Act of 1974. (5) on behalf of patients who are covered by a
(9 "Hospital _means a medical care facility Department of Insurance licensed thparty
licensed under Article 5 of Chapter 131E or and teachers and State employees, report the
under Article 2 of Chapter 122C of the lowest, average, and highest amount of
General Statutes. payments made for each DRG or procediye
(10) "Public or Private Third Party means the the hospitd$ top five largest health insurers.
State, federal government, employers, health (A) each hospital shall determine its five
insurers, thirgparty administrators and largest health insurers based on the
managed care organizations. dollar volume of payments received
from those insurers;
Authority G.S. 131R214.7; S.L. 201:382(s.10.1),( s.13.1) (B) the lowest amount of payment shall
be reported as the lowesayment
10A NCAC 13B .2102 REPORTING REQUIREMEN TS from any of the five insurers on the
(a) The lists of the statewide 100 most frequently reported DRG or procedure;
DRGs, 20 most common outpatient imaging procedures, and 20 (C) the average amount of payment shall
most common outpatient surgical procedures performed in the be reported as the arithmetic average
hospital setting to be used for reporting the data required in of all of the five health insurers
Paragraphs {bthrough (d) of this Rule are provided Rules payment amounts;

.2103, .2104, and .2105 of this Subchapter. The lists are also

29:01
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(D) the highest amount of payment shall (5) "Mental Health Hospital," means a hospital
be reported as the higste payment providing psychiatric_services as defined in
from _any of the five insurers on the G.S. 131E176(21).

DRG or procedure; and
(E) the identity of the top five largest Authority G.S131E214.4;S.L. 2013382(s.10.1).

health insurers shall be redacted prior

to submission. 10A NCAC 13B .2103 100 MOST FREQUENTLY
(e) The data reported, as defined in Paragraphs (b) through @EPORTED DIAGNOSTIC RELATED GROUPS (DRGS)
of this Rule, shall refict the payments received from patients(a) The list of the statewide 100 most frequently reported
and health insurers for all closed accounts. For the purpose DRGs, specific to North Carolina and established by the
this Rule, closed accounts are patient accounts with a zef@ommission, is based on data provided by the certified statewide

balance at the end of the data reporting period. data processor. Hospitals shaport data specific to each DRG
() _A minimum of three data elements dhbé required for in the list pursuant to Rule .2102 of this Section.
reporting under Paragraphs (b) and (c) of this Rule. (b) The statewide 100 most frequently reported DRGs with

() The information submitted in the report shall be inassociated medical descriptions are:
compliance with the federdlHealth Insurance Portability and

Accountability Act of 1996. Number | DRG Description
(h) The Department shall providiet location of each licensed Code
hospital and all specific hospital data reported pursuant to this 1 57 Degenerative _nervous _syste
Rule on its website. Hospitals shall be grouped by category on disorders without major
the website. On each quarterly report, hospitals shall determine complications and comorbidities
one category that most accuitgtdescribes the type of facility. 2 64 Intracranial _hemorrhage  d
The categories are: cerebral infarction with majo
(1) "Academic  Medical Center  Teaching complications and comorbidities
Hospital, means a hospital as defined in 3 65 Intracranial hemorrhage  d
Policy AC-3 of the N.C. State Medical B o cerebral infarction with
Facilities Plan. The N.C. State Medical complications and comorbidities
Facilities Plan can be accessed at the 4 66 Intracranial  _hemorrhage o
Division's website at: cerebral _infarction _ withou
http://WWW.ncdhhs.qov/dhsr/ncsmfp complications and comorbiditie
(2) "Teaching Hospitdl, means a hospital that or major complications an
provides medical training to individuals comorbidities
provided that such educational programs are 5 69 Transient ischemia
accredited by the Accreditation Council for 6 74 Cranial and peripheral nen
Graduated Medical Education to receive - o disorders without maijo
graduate medical education funds from the complications and comorbidities
Centers for Medicare &ledicaid Services. 7 101 Seizures without _major
(3) "Community Hospital, means a general acute - _ complications and comorbidities
hospital that provides diagnostic and medical 8 153 Otitis media and uppe

treatment, either surgical or nonsurgical, to
inpatients with a variety of medical conditions,
and that may provide outpatient services,
anatanical pathology services, diagnostic 9

respiratory _infection _ withou
major complications an
comorbidities

. ; . L . 9 176 Pulmonary embolism withou
imaging services, clinical laboratory services, maior complications an
operating room _services, and pharmacy T
- that i t defined by th i ) comorbidities
Services, that IS not dehined by the caleqories 10 177 Respiratory infections an
listed inthis Subparagraph and Subparagraphs inflammations __ with maior
(h)(1), (2) and (5) of this Rule - o
s > . complications and comorbidities
(4) Critical Access Hospitdl, means a hospital 11 178 Resoirator eclons an
defined in the Centers for Medicare & = - infla?nmatiz)/ns with
Medicaid ServicesState Operations Manual, comblications and comorbidities
Chapter 2i The Certification Process, 2254D 12 189 ﬁp q g —
i _Requirements for Critical Access Hospitals == == faliJILT:gnarVe €ma and respiratq
(Rev. 1, 0521-04), including all subsegnt . .
updates and revisions. The manual may be 13 190 dC_hromc qt;]struc_twe pullr_non_ar
accessed at no cost at the internet website: ISEase W't. major comp ication
http://www.cms.gov/Regulatiorsnd andcomorbidities
Guidance/Guidance/Muaials/downloads/som1 14 191 Chronic _obstructive pulmonar,
07ap a hospitals.pdf disease with complications ar
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comorbidities 31 292 Heart failure and shock wit
15 192 Chronic obstructive pulmonar complications and comorbidities|
disease without complication 32 293 Heart failure and shock withol
and comorbidities or maijg complications and comorbiditie
complications and comorbiditieg or _major complications an
16 193 Simple pneumonia angleurisy comorbidities
with _major complications an 33 300 Peripheral vascular disorde
comorbidities with complications ang
17 194 Simple pneumonia and pleurig comorbidities
with complications and 34 305 Hypertension  without _majo
comorbidities complications and comorbidities
18 195 Simple _pneumonia_and pleuris 35 308 Cardiac arrhythmia an
without  complications ang conduction disorders with majq
comorbidities or majo complications and comorbidities
complications and comorbiditieg 36 309 Cardiac arrhythmia an
19 202 Bronchitis and asthma  wit conduction disorders wit
complications and comorbiditie complications and comorbiditieg
or _major complications an 37 310 Cardiac arrhythmia an
comorbidities conduction disorders  withoy
20 203 Bronchitis and asthma withol complications and comorbiditie
major complications an or _major complications an
comorbidities or majo comorbidities
complications and comorbidities 38 312 Syncope and collapse
21 207 Respiratory system diagnos 39 313 Chest pain
with ventilator support 96+ hour 40 314 Other circulatory systen
22 208 Respiratory system diagnos diagnoses with majo,
with ventilator support less tha complications and comorbidéts
96 hours 41 329 Major small and large bowe
23 238 Major cardiovascular procedurg procedures with majo,
without major complications an complications and comorbiditieg
comorbidities 42 330 Major small and large bows
24 247 Percutaneous cardiovascu procedures with complication
procedure withldrugeluting stent and comorbidities
without major complications an 43 331 Major small and large bows
comorbidities procedures withou
25 249 Percutaneous cardiovascu complications andcomorbidities
procedure with nowrugeluting or _major complications an
stent without major comorbidities
complications and comorbidities 44 372 Major gastrointestinal disorde
26 280 Acute _myocardial __infarction and peritoneal infections wit
discharged alive with majg complications and comorbiditieg
complications and comorbidities 45 377 Gastrointestinal hemorrhage wi
27 281 Acute _myocardial __infarction major complications an
discharged alive with comorbidities
complications and comorbidities 46 378 Gastrointestinal hemorrhage wi
28 282 Acute _myocardial __infarction complications and comorbiditieg
discharged alive withou 47 379 Gastrointestinal hemorrhag
complications and comorbiditie without  complications ang
or _major complications an comorbidities or majo
comorbidities complications and comorbiditieg
29 287 Circulatory  disorders _excey 48 389 Gastrointestinal obstruction wit
acute myocardial infarction, wit complications and comorbiditieg
cardiac _catheterization withot 49 390 Gastrointestinal obstructio
major complications an without  complications _an(
comorbidities comorbidities or majo
30 291 Heart failure _and shock wit complications and comorbidities
major complications an 50 391 Esophagitis, gastroenteritis _af
comorbidities miscellaneous digestive disorde
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with _major complications an
comorbidities

w
N

Esophagitis, gastroenteritis af
miscellaneous digestive disord€
without major complications an
comorbidities

=

Other digestive system diagnos
with complications and
comorbidities

N
(o]

Laparoscopic  cholecystecton
without common duc
exploraton with complications|
and comorbidities

N
(o]

Laparoscopic __cholecystectomn
without common duc
exploration without|
complications and comorbiditie
or _major _complications an
comorbidities

Disorders of pancreas exce
malignancy with complications
and comorbidities

Disorders of pancreas exce
malignancy without]
complications and comorbiditie
or _major complications an
comorbidities

N
o

Spinal _fusion except cervicy
without major complications an
comorbidities

Major joint replacement o
reattachment of lower extremit
without major complications an
comorbidities

‘-h

Cervical spinal fusion withou
complications and comorbiditie
or _major complications an
comorbidities

and comorbidities _or _majog
complications and comorbiditieg

Diabetes with majo
complications and comorbiditieg

Diabetes with complications an
comorbidities

Diabetes without complication
and comorbidities _or _majo
complications and comorbidities

Miscellaneous  disorders ¢
nutrition, metabolism, and fluid
and electrolytes with majqg
complications and comorbidities

Miscellaneous  disorders
nutrition, metabolism, and fluid
and electrolytes without majq
complications and comorbiditieg

Renal  failure  with _majot
complications and comorbidities

Renal failure with complication
and comorbidities

Kidney and urinary trac
infections with major
complications and comorbiditieg

Kidney and urinary trac
infections without major
complications and comorbiditieg

‘\l

Uterine _and adnexa procedur
for _nonrmalignancy  without
complications and comorbiditie
or _major complications and
comorbidities

~
(63}

Cesarean section wit
complications and comorbiditie
or _major complications an
comorbidities

~
()]

N
=

Hip and femur procedures exce
major joint with complicationg
and comorbidities

Cesarean section witho
complications and comorbiditie
or _major complications an
comorbidities

N
=

Back and neck procedures exce
spinal fusion without
complications and comorbiditie
or _major complications an
comorbidities

767 Vaginal delivery with
sterilization and/or_dilation an
curettage

774 Vaginal delivery with

complicating diagnoses

~
(&)}

‘b
=

Lower extremity and humeru
procedures except hip, foot, a
femur without complications an
comorbidities or majo
complications and comorbiditieg

Vaginal delivery without
complicating diagnoses

~
(o]
=

Other antepartum diagnoses w
medical complications

~
©
=

Prematurity withmajor problems

~
O
N

(3}
N

Medical back problems withou
major complications an
comorbidities

Prematurity without majo

Cellulitis without major
complications and comorhides

problems

793 Full term neonate with majq
problems

794 Neonate with other significar|
problems

65 621 Operating room procedures fi 86 795 Normal newborn
obesity without complication 87 811 Red blood cell disorders wit
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major complications an
comorbidities Number| CPT Description

88 812 Red blood cell disorders withot Code
major complications an 1 70450 | Computedtomography, head o
comorbidities brain; without contrast material

89 847 Chemotherapy without acut 2 70553 | Magnetic resonance (e.d
leukemia as secondary diagno proton) imaging, brain
with complications ang (including brain stem); withou
comorbidities contrast material followed b

90 853 Infectious and parasitic diseas contrast material(s) and furth
with operating room procedur seguences
with _major complications an 3 71010 | Radiologic examination, ches
comorbidities single view, frontal

91 871 Septicemia _or _severe _seps 4 71020 | Radiologic examination, ches
without mechanical ventilatio two views, frontal and lateral
96+ hours with majo 5 71260 | Computed tomography, thora
complications and comorbiditieg with contrast material(s)

92 872 Septicemia _or _severe seps 6 71275 | Computed tomographi
without mechanical ventilatio angiography, ches
96+ hours  without majo (noncoronary), with contras
complications and comorbidities material(s), including

93 881 Depressive neuroses noncontrast images,

94 885 Psychoses performed, and imag

95 897 Alcohol/drug abuse 0] postprocessing
dependence withoy 7 72100 | Radiologic examination, sping
rehabilitation therapy withou lumbosacral; two or three views
major complications an 8 72110 | Radiologic examination, Sping
comorbidities lumbosacral; minimum_of fou

96 917 Poisoning and toxic effects ¢ views
drugs with majorcomplications 9 72125 | Computed tomography, cervic
and comorbidities spine;without contrast material

97 918 Poisoning and toxic effects ( 10 73030 | Radiologic examination
drugs without majol shoulder; complete, minimum ¢
complications and comorbiditieg two views

98 945 Rehabilitation with 11 73110 | Radiologic examination, wrist
complications and comorbiditie complete, minimum of thre
or _major complications an views
comorbidities 12 73130 | Radiologic examination, hang

99 946 Rehabilitation without] minimum of three views
complications and comorbiditie 13 73510 | Radiologic examination, hipg
or _major complications an unilateral; complete, minimun
comorbidities of two views

100 948 Signs and symptoms witho 14 73564 | Radiologic examination, kneg
major complications an complete, four or more views
comorbidities 15 73610 | Radiologic examination, anklq

complete, minimum_of thre
Authority G.S. 1318214.4;131E-214.7; S.L. 201-382(s.10.1). views
16 73630 | Radiologic examination, foof
10A NCAC 13B .2104 20 MOST COMMON complete, minimum_of thre
OUTPATIENT IMAGING P ROCEDURES views
(a)  The list of the statewide 20 most common outpatient 17 74000 | Radiologic examination
imaging procedures, specific to North Carolina and established abdomen: single anteroposteri
by the Commission, is based on data provided by the certified view
statewide data processor. Hospitals shalbredata specific to 18 74022 | Radiologic examination
each CPT code in the list pursuant to Rule .2102 of this Section. abdomen: complete  acu
(b) The statewide 20 most common outpatient imaging abdomen  series,  includin
procedures by CPT code with associated medical descriptions supine, erect, and/or decubit
are: views, single view chest
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19 74176 | Computed tomography 8 43248 | Uppergastrointestinal endoscof
abdomen and pelvis; withoy including esophagus, stomag
contrast material and either the duodenum and

20 74177 | Computed tomography jejunum _as appropriate; wit
abdomen and pelvis; wit insertion of guide wire followed
contrast material(s) by dilation of esophagus ove

guide wire
Authority G.S. 1318214.4;131E-214.7; S.L. 201-382(s.10.1). 9 43249 | Upper gastrointestinal endosco

including esophagus, @nach,
10A NCAC 13B .2105 20 MOST COMMON and either the duodenum and
OUTPATIENT SURGICAL PROCEDURES jejunum as appropriate; wit
(a) The list of the statewide 20 most common outpatient surgical balloon dilation of esophagu
procedures, specific to North Carolina and established by the (less than 30 mm diameter)
Commission, is based on data provided by the certified statewide 10 45378 | Colonoscopy, flexible, proxima
data processor. Hospitals shall report dagacific to each CPT to splenic flexure; diagnostiq
code in the list pursuant to Rule .2102 of this Section. with _or without collection of]
(b) The statewide 20 most common outpatient surgical specimen(s) by brushing ¢
procedures by CPT code with associated medical descriptions washing, with or without color
are: decompression (separa

procedure)

Number| CPT Description 11 45380 | Colonoscopy, flexible, proxima

Code to splenic flexure; with biopsy

1 29827 | Arthroscopy, shoulder, surgical single or multiple
with rotator cuff repair 12 45384 | Colonoscopy, flexible, proxima

2 29880 | Arthroscopy, knee, surgical; wit to splenic flexure; with remova
meniscectomy  (medial an of tumor(s), polyp(s),or other
lateral, including any meniscq lesion(s) by hot biopsy forceps
shaving) including bipolar cautery
debridement/shaving of articulg 13 45385 | Colonoscopy, flexible, proxima
cartilage (chondroplasty), san to splenic flexure; with removg
or __separate compartment(y of tumor(s), polyp(s), or othe
when performed lesion(s) by snare technique

3 29881 | Arthroscopy, knee, surgical; wit 14 62311 | Injection(s), of diagnostic 0
meniscectomy (medial or laterg therapeutic substee(s)
including any meniscal shaving (including anesthetic|
including debridement/shavin antispasmodic, opioid, steroi
of articular cartilage other solution), not including
(chondroplasty), same q neurolytic substances, includin
separate compartment(s), wh needle or catheter placeme
performed includes contrast for localizatio

4 42820 | Tonsillectomy and when performed, epidural g
adenoidectomy; younger thg subarachnoid; lumbar or sacr
age 12 (caudd)

5 42830 | Adenoidectomy, primary 15 64483 | Injection(s), anesthetic age
younger than age 12 and/or _steroid, transforamin

6 43235 | Upper gastrointestinal endosco epidural, with imaging guidanc
including esophagus, stomag (fluoroscopy _or _compute
and either the duodenum and tomography); lumbar or sacrg
jejunum as appropriate single level
diagnostic, with or whout 16 64721 | Neuroplasty and/or transpositio
collection of specimen(s) b median nerve at carpal tunnel
brushing or washing (separa 17 66821 | Discission of secondar
procedure) membranous cataract (opacifig

7 43239 | Upper gastrointestinal endosco posterior lens capsule and/
including esophagus, stomag anterior hyaloid); laser surger
and either the duodenum and (e.q., YAG laser) (one or mor
jejunum as appropriate; wit stages)
biopsy, single or multiple 18 66982 | Extracapsular cataract remov
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with insertion of intraocular len
prosthesis (onetage procedure)
manual or mechanical techniq
(e.q., irrigation and aspiration
phacoemulsification), comple
requiring devices or techniqug
not generally used in routin
cataract surgery (e.q., ir
expansion device, suture supp
for_intraocular éns, or primary
posterior  capsulorrhexis) ¢
performed on patients in th
amblyogenic development;
stage

Extracapsular cataract remo\
with insertion of intraocular len
prosthesis (stage one procedur
manual or mechanical techniq
(e.q., irigation and aspiration @
phacoemulsification)
Tympanostomy (requiring
insertion of ventilating tube)
general anesthesia

19 66984

20 69436

Authority G.S. 131214.4;131E214.7; S.L. 201-382s.10.1).
SECTION .3100- PROCEDURE

10A NCAC 13B .3110 ITEMIZED CHARGES

(a) The facility shall either present an itemized list of charges to
all discharged patients or the facility shall include on patients
bills—whichbills thatare not itemized, notification of the right to
request an itemized bill withiBo-daysthree year®f receipt of

the nonitemizedbilk—bill or so long as the hospital, a collections
agency, or other assignee asserts the patient has an obligation to

pay the bill.
(b) If requested, the facility shall present an itemized list of

charges to ezh patient;patient or the patieistresponsible-patrty.
representative. This list shall detail in language comprehensible
to an ordinary layperson the specific nature of the charges or
expenses incurred by the patient.

(c) The itemized listing shalirelude—at—a—minimumthose
charges-ineurrethclude each specific chargeable item or service
in the following servicereasareas:

Q) room rates;

(2) laboratory;

3 radiology and nuclear medicine;
4) surgery;

(5) anesthesiology;

(6) pharmacy;

@) emergency services;

(8) outpatient services;

(9) specialized care;

(20) extended care;
(12) prosthetic and orthopedic appliances; and
(12) professional services provided liye facility.

otherindependenthy-billing-medical-persennel.

Authority G.S. 131F9; 131E91; S.L. 2013382(s.13.1).

1)
@)

®)

4

®)

(6)

@)

®)

9)

SECTION .35001 GOVERNANCE AND MANAG EMENT

10A NCAC 13B .3502 REQUIRED POLICIES, R ULES,

AND REGULATIONS

(@) The governing body shall adopt written policies, rules, and
regulations in accordance with all requirementstaimed in this
Subchapter and in accordance with the community responsibility
of the facility. As—a—minimum,-thelhe written policies, rules,
and regulations shall;

state thegeneral-and-specific-goagimirposeof
the facility;

describe the powsr and duties of the

governing body officers and committees and

the responsibilities of the chief executive
officer;

state the qualifications for governing body

membership, the procedures for selecting

members, and the terms of service for
members, offters and committee chairmen;
describe the authority delegated to the chief
executive officer and to the medical staff. No
assignment, referral, or delegation of authority
by the governing body shall relieve the
governing body of its responsibility fothe
conduct of the facility. The governing body
shall retain the right to rescind any such
delegation;

require Board approval of the bylaws of any

auxiliary organizations established by the

hospital;

require the governing body to review and

approve the bylaws of the medical staff

organization;

establish a procedure for processing and

evaluating the applications for medical staff

membership and for the granting of clinical
privileges;

establish a procedure for implementing,

disseminatingand enforcing a PatieatBill of

Rights asdeseribedset forthin Rule .3302 of

this Subchapter and in compliance wigS.

13111 where—applicable—ands.S. 131E

117; and

require the governing body to institute

procedures to provide for:

(A) orientation of newly elected board
members to specific board functions
and procedures;

(B) the development of procedures for
periodic reexamination of the
relationship of the board to the total
facility community; and

© the recording of minutes of all
goverring body and executive
committee  meetings and the

dissemination of those minutes, or
summaries thereof, on a regular basis
to all members of the governing
body.
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(b) The governing body shall assure written policies and
procedures to assure billing and eclion practices in

SECTION .0100- GENERAL

accordance with G. S. 131%1. These policies and procedures10A NCAC 13C .0103 DEFINITIONS

shall include: As used in this Subchapter, unless the context clearly requires

(1) a financial assistance policy as defined in Ruleotherwise, the following terms have the meanings specified:
.2101 of the Subchapter; Q) "Adequaté means, when applied to various

(2) how a patient may obtain an estimate of the areas of services, that the services are at least
charges for the statewide 100 shdrequently satisfactory in meeting a referred to need when
reported DRGs, where applicable, and 20 most measured against contemporary professional
common outpatient imaging procedures, and standardsf practice.

20 most common outpatient surgical (2) "AAAASF" means American Association for
procedures. The policy shall require that the Accreditation  of  Ambulatory  Surgery
information be provided to the patient in Facilities.

writing, either electronicallpr by mail, within 3) "AAAHC" means Accreditation Association
three business days; for Ambulatory Health Care.

3) how a patient or patient's representative may (4) "Ancillary nursing personnélmeans persons
dispute a bill; employed to assist registeredurses or

(4) issuance of a refund within 45 days of the licensed practical nurses in the care of patients.
patient receiving notice of the overpayment (5) "Anesthesiologist means a physician whose
when a patient has overpaid the amount due to specialized training and experience qualify
the hospital; him or her to administer anesthetic agents and

(5) providing written notification to the patient or to monitor the patient under the influence of
patient's representative, at least 30 days prior these agest For the purpose of these Rules
to submitting a delinquent bill to a collections the term"anesthesiologistshall not include
agency; podiatrists.

(6) providing the patient or patient's representative (6) "Anesthetist means a physician or dentist
with the facility's charity care and fineial gualified, as defined in Itenf22)(26) of this
assistance policies, if the facility is required to Rule, to administer anesthetic agents or a
file a Schedule H, federal form 990; registered nurse qualifie as defined in Item

(7N the requirement that a collections agency, {22)(26) of this Rule, to administer anesthesia.
entity, or other assignee obtain written consent ) "Authority Having Jurisdictioh means the
from the facility prior to initiating litigation Division of Health Service Regulation.
against the pagint or patient's representative; (8) "Chief executive officeér or "administratot

(8) a policy for handling debts arising from the means a qualified person appointed by the
provision of care by the hospital involving the governirg authority to act in its behalf in the
doctrine of necessaries, in accordance with overall management of the facility and whose
G.S. 131E91(d)(5); and office is located in the facility.

(9) a policy for handling debts arising from the (9) "Commission" means the North Carolina
provisionof care by the hospital to a minor, in Medical Care Commission.
accordance with G.S. 1319 (d)(6). (10) "Current Procedural Terminology (CPT)"

{b}-(c) The written policies, rules, and regulations shall be
reviewed atteastevery three years, revised as necessary, and
dated to indicate when last reviewed or revised.

(d) To qualify for licensure or license renewal, each facility
must provide to the Division, upon application, an attestation
statement in a form provided by the Division verifying
compliance with the requirements of this Rule.

(e) _On an annual basis, onethicense renewal application
provided by the Division, the facility shall provide to the
Division the direct website address to the facilitfitsancial
assistance policyThis Rule applies only to facilities required to
file a Schedule H, federal forn®0.

Authority G.S. 131H9; 131E91; S.L. 2013382(.10.1),
(s.13.1).

SUBCHAPTER 13Ci LICENSING OF AMBULAT ORY
SURGICAL FACILITIES

means a medical code sdé¢veloped by the
American Medical Association.

{9(11) "Dentist means a person who holds a valid

license issued by the North Carolina Board of
Dental Examiners to practice dentistry.

10)(12) "Departmerit means the North Carolina

Department of Health artduman Services.

1)(13) "Director of nursing means a registered nurse

(14)

who is responsible to the chief executive
officer and has the authority and direct
responsibility for all nursing services and
nursing care for the entire facility at all times.
"Financial Assistance” means a policy,

including charity care, describing how the
organization will provide assistance at its
facility, Financial assistance includes free or
discounted health services provided to persons
who meet the organization's criterifor
financial assistance and are unable to pay for
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all or a portion of the services. Financial 21)(26) "Physiciafi means a person who holds a valid
assistance does not include: license issued by the North Carolina Medical
(a) bad debt; Board to practice medicine. For therpose
(b) uncollectable charges that the of carrying out these Rules,"physiciari may
organization recorded as revenue but also mean a person holding a valid license
wrote off due to a patient's failure to issued by the North Carolina Board of
pay. Podiatry Examiners to practice podiatry.
(c) the cost of providing such care to (27) "Public_or Private Third Party" means the
such patients; State, federal government emploge health
(d) the difference between the cost of insurers, thireparty administrators and
care provided under Medicare or managed care organizations.
other government programs, and the 22)(28) "Quialified persoth when used in connection
revenue derived therefrom. with an occupation or position means a person:
2)(15) "Governing authority means the individual, (a) who has demonstrated through
agency or gup or corporation appointed, relevant experience the ability to
elected or otherwise designated, in which the performthe required functions; or
ultimate responsibility and authority for the (b) who has certification, registration or
conduct of the ambulatory surgical facility is other professional recognition.
vested. 23)(29) "Recovery arédameans a room used for the
(16) "Health Insurer" means service benefit plans, post anesthesia recovery of surgical patients.
managed care organizations, other parties {24)30) "Registered nursemeans a person who holds
that are by statute, contract, or agreement, a valid license issued by the North Carolina
legally responsible for payment of a claim for Board of Nursing to practice nursing as
a health care item or service as a condition of defined in G.S. 94.71.
doing business in the State. This excludes {25)31) "Surgical suite means an area which includes
selfinsured plans and group health plans as one or more operating rooms and one or more
defined n section 607(1) of the Employee recovery rooms.

Retirement Income Security Act of 1974.
a7 "Healthcare Common Procedure Coding Authority G.S. 131H49;S.L. 20B-382(s.10.1),( s.13.1).
System (HCPCS)" means a three tiered

medical code set consisting of Level I, Il and SECTION .020071 LICENSING PROCEDURES
Il services and contains the CPT code set in
Level |. 10A NCAC 13C .0202 REQUIREMENTS FOR

£3)(18)"JCAHO" or "Joint Commissioh means Joint ISSUANCE OF LICENSE
Commission on Accreditation of Healthcare (a) Upon application for a license from a facility never before
Organizations. licensed, a representative of the Department shall make an
£4)(19) "Licensing agencymeans the Department of inspection of that facility. Every building, institution or
Health and Human Services, Division of establishment for which a license has been issued shall be
Health Service Regulation. inspected for compliance with the rules found in this Subchapter.
{&45)(20) "Licensed practicahursé€ (L.P.N.) means any An ambulatory surgery facility shall be deemed to meet
person licensed as such under the provisions dicensure requirements ithe ambulatory surgery facility is
G.S.90171. accredited byThe Joint Commission (formerly known as
{46)(21) "Nursing personnélmeans registered nurses, "JCAHQ'"), JCAHO;AAAHC or AAAASF. Accreditation does
licensed practical nurses and ancillary nursingnot exempt a facility from statutory or rule requirements for
personnel. licensure nor does it prohibit the Department froamducting
&7(22) "Operating rooth means a room in which inspections as provided in this Rule to determine compliance
surgicalprocedures are performed. with all requirements.
£8)(23) "Patient means a person admitted to and(b) If the applicant has been issued a Certificate of Need and is
receiving care in a facility. found to be in compliance with the Rules found in this
{29)(24) "Persofi means an individual, a trust or estate, SubehapteSubchapterthen the Departemt shall issue a license
a partnership or corporation, including to expire on December 31 of each year.
associations, joint stock companies and(c) The Department shall be notified at the time of:

insurance companies; the state, or a political Q) any changef the owner or operatogs-to-the

subdivision or instrumentality of the state. persen—wheo—is—the—eperator—or—ewner—of an
£20)(25) "Pharmacist means a person who s a ambulatery-surgical-facility;

valid license issued by the North Carolina (2) anychange of location;

Board of Pharmacy to practice pharmacy in 3) any change as to a lease; and

accordance with G.S. 98b. (4) any transfer, assignment or other disposition or

change of ownership or control of 20 percent
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or more of the capital stock or voting rights statement in a form provided by the Division verifying
thereunder of a corporation which is the compliance with the requirements defined in Rule .0301(d) of
operator or owneof an ambulatory surgical this Subchapter.

facility, or any transfer, assignment, or other

disposition of the stock or voting rights Authority G.S. 13191; 131E147; 131E149;S.L. 2013382.
thereunder of such corporation which results in

the ownership or control of more than 20 10A NCAC 13C .0205 ITEMIZED CHARGES

percent of the stock or voting rights thereunder(a) The fadity shall either present an itemized list of charges to

of such corporation by any person. all discharged patients or the facility shall include on patients
A new application shall be submitted to the Department in théills which are not itemized notification of the right to request an
event of such a change or changes. itemized bill within 30—daysthree yearsof receipt of the

(d) The Department shall not grant a license dhélplans and nonitemized bilk—bill or so long as the facility, collections
specifications;specificationswhich are stated in Sectiad400 agency, or other assignee asserts the patient has an obligation to
of this Subchapter, covering the construction of new buildingspay the bill.

additions, or material alterations to existing buildings argb) If requested, the facility shall present an itemized list of
approved by the Department. charges to eaclpatient-patient or his or herepresentative.

(e) The facility design and construction shall be in accordancesponsible—party. This list shall detail in language
with the licensure rules for d@mlatory surgical facilities found comprehensible to an ordinary layperson the specific nature of
in this Subchapter, the North Carolina State Building Code, anthe charges or expenses incurred by the patient.

local municipal codes. (c) The listing shallinclude—ata—minimum,—these—charges
(H Submission oRlansPlans. incurred-inthefollowing-service—areasinclude each specific
(1) Before construction is begun, plans andchargeable item or service in the following service areas:
specifications covering construction of the Q) Surgery (facility fee);
new buildings, alterations, renovations or (2) Anesthesiology;
additions to existing buildings, shall be 3) Pharmacy;
submitted to the Division for approval. 4) Laboratory;
(2) The Division shall review the plans and notify (5) Radiology;
the licensee that said buildings, alterations, (6) Prosthetic and Orthopedic appliancasd
additions, or changes are approved or ) Other professional services.

disapproed. If plans are disapproved the (d) The facility shall indicate on the initial or renewal license
Division shall give the applicant notice of application that patient bills are itemized, or that each patient or
deficiencies identified by the Division. responsible-parthis or her representative formally advised of

3) In order to avoid unnecessary expense inthe patieris right to equest an itemized listing withiBo-days
changing final plans, as a preliminary step,three yearsf receipt of a nositemized bill.
proposed plans in schematic form shall be
reviewed by the Division. Authority G.S. 131891, 131E147.1; S.L. 201382(s.13.1

4) The plans shall include a plot plan showing the
size and shape of the entire site and thelOA NCAC 13C .0206 REPORTING REQUIREMEN TS
location of all existing and proposed facilities. (a) The lists of the statewide 20 most common outpatient

(5) Plans shall be submitted duplicate duplicate  imaging procedures and 20 most common outpatient surgical
in—order—thattheThe Division may-shdl procedures performed in the ambulatory surgical facility setting
distribute a copy to the Department of to be used for reporting the data required in Paragraphs (b)
Insurance for review of the North Carolina through (¢ of this Rule are provided inudRes .0207 and .0208 of
State Building Code reguirements. this Subchater. The lists are also available on the
requirements if required by the North Carolina Commission's website at: http://www.ncdhhs.gov/dhsr/ncmcc.
State Building Code which is incorporated by (b) In accordance with G.S. 13TH4.7 and quarterly per year
reference, including all subsequent all licensed ambulatory surgical facilities shall report the data
amendmers. Copies of the code may be required in Paragraph (of this Rule related to the statewide 20
purchased from the International Code Councilmost common outpatient imaging procedures and the statewide
online at 20 most common outpatient surgical procedures to the certified
http://www.iccsafe.org/Store/Pages/default.aspstatewide data processor in a format provided by the certified
x at a cost offive hundred twentyseven statewide processor. This p@t shall include the related
dollars ($527.00)or accessed electronically primary CPT and HCPCS codes. The data reported shall be
free of charge at from the quarter ending three months previous to the date of
http://www.ecodes.biz/ecodes _support/Free Rreporting.
esources/2012NorthCarolina/12NorthCarolina (¢) The report as described in Paragraphs (b) of this Rule shall
main.html. be specific to each reportingmbulatory surgical facility and

(g) To qualify for licensure or license renewal, each facilityshall include:
must provide to the Division, upon applicatiom attestation
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(1) the average gross charge for each DRG od0OA NCAC 13C .0207 20 MOST COMMON
procedure if all charges are paid in full without OUTPATIENT IMAGING P ROCEDURES
any portion paid by a public or private third (a) The list of the statewide 20 most common outpatient
party; imaging procedures, specific to North Carolina and established
(2) the average negotiated settlement on théy the Commission, is based on data provided by the certified
amount that wilbe charged for each DRG or statewide data processor. Ambulatory surgical facilities shall
procedure as rpiired for patients defined in report datagecific to each CPT code in the list pursuant to Rule
Submaragraph (c)(1) of this Rule. The average.0206 of this Section.
negotiated settlement is to be calculated usindb) The statewide 20 most common outpatient imaging
the average amount charged all patientprocedures by CPT code with associated medical descriptions
eligible for the facility's financial assiste@  are:
policy, including seHpay patients;
(3) the amount of Medicaid reimbursement for Number | CPT Description
each DRG or procedure, including all Code
supplemental payments to and from the 1 70450 | Computed tomographyhead or
ambulatory surgical facility; brain; without contrast material
(4) the amount of Medicare reimbursement for 2 70553 | Magnetic resonance (e.d
each DRG or procedure; and proton) imaging, brair
(5) on behalf of patients who are covered by a (including brain stem): withou
Department of Insurance licensed thparty contrast material followed b
and teachers and State employees, report the contrast material(s) and furth
lowest, average, and highest amount of sequences
payments madtor each DRG or procedure by 3 71010 | Radiologic examination, ches
the facility's top five largest health insurers. single view frontal
(A) each ambulatory surgical facility shall 4 71020 | Radiologic examination, ches
determine its five Iarqest health two VieWS, frontal and lateral
insurers based on the dollar volume 5 71260 | Computed tomography, thora
of payments received from those a with contrast material(s)
INSurers, 6 71275 | Computed tomographi
(B) the lowest amont of payment shall angiography, ches
be reported as the lowest payment (noncoronary), with _contrag
from any of the five insurers on the material(s), including
DRG or procedure; noncontrast __images, if
(C) the average amount of payment shall performed, and imag
be reported as the arithmetic average postprocessing
of all of the five health insurers 7 72100 | Radiologic examination, sping
payment amounts; lumbosacral: two or three views
(D) the highest mount of pavment shall 8 72110 | Radiologic examination, sping
be reported as the highest payment lumbosacral: minimum of fou
from any of the five insurers on the views !
DRG. or p_rocedure; and . 9 72125 | Computed tomography, cervic
(E) the 'de?““tv of the top five Iarqes_t spine; withoutcontrast material
health insurers shall be redacted prior 10 73030 | Radiologic examination
to submission. shoulder; complete, minimum q
(e) The data reported, as defined in Beaphs (b) through (c) WO view's '
of this Rule, shall reflect the payments received from patients 11 73110 | Radiologic examination. wrist
and health insurers for all closed accounts. For the purpose of = complete. _minimum of, thre
this Rule, closed accounts are patient accounts with a zero views :
balance at the end of the data reportinggaer - - —
() A minimum of three data elemeg?;_bshall be required for 12 73130 Rgdloloqm examm_atlon, han
reporting under Paragraph (b) of this Rule. m|n|rnum_ of three yle\{vs -
() The information submitted in the report shall be in 13 73510 Ra_dloloqm exammatlon,_ _h|p,
compliance with the federal "Health Insurance Portability and umlaterz_il; complete, minimurn
Accountability Act 0f1996." of tV\_’O V'e_WS S—
(h) The Department shall provide all specific ambulatory 14 73564 | Radiologic _examination, knes
surgical facility data reported pursuant to this Rule on its complete, four or more views
website. 15 73610 Radiologic _examination, ankle
- complete, minimum_of thre
Authority G.S131E214.4; S.L. 201:382(s.10.1). VIEWS
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16 73630 | Radiologic examination, foot including esophagus, stomag
complete, minimum_of three and either the duodenum and
views jejunum as appropriate

17 74000 | Radiologic examination diagnostic, wh or without
abdomen; single anteroposteri collection of specimen(s) b
view brushing or washing (separa

18 74022 | Radiologic examination procedure)
abdomen; complete acu 7 43239 | Upper gastrointestinal endosco
abdomen  series, includin including esophagus, stomag
supine, erect, and/or decubit and either the duodenum and
views, single view chest jejunum as appropriate; wit

19 74176 | Computed tomography, biopsy, single or multiple
abdomen and pelvis; withoy 8 43248 | Upper gastrointestinal endosco
contrast material including esophagus, stomag

20 74177 | Computed tomography and either the duodenum and
abdomen and pelvis; wit jejlunum as appropriate; wit
contrast material(s) insertion of guide wire followed

by dilation of esophagus ovg
Authority G.S. 131214.4;131E-214.7; S.L. 201:382(s.10.1). guide wire
9 43249 | Upper gastrointestinal endosco
10A NCAC 13C .0208 20 MOST COMMON including esophags, stomach
OUTPATIENT SURGICAL PROCEDURES and either the duodenum and
(a) The list of the statewide 20 most common outpatient surgical jejunum as appropriate; wit
procedures, specific to North Carolina and established by the balloon dilation of esophagy
Commission, is based on data provided by the certified statewide (less than 30 mm diameter)
data processor. Ambulatory surgical facilities shalbort data 10 45378 | Colonoscopy, flexible, proxima
specific to each CPT code in the list pursuant to RI286 of to splenic flexure; diagnostiq
this Section. with or without collection of
(b) The statewide 20 most common outpatient surgical specimen(s) by brushin or
procedures by CPT code with associated medical descriptions washing, with or without color
are: decompression (separa
procedure)
Number | CPT Description 11 45380 | Colonoscopy, flexible, proxima
Code to splenic flexure; with biopsy

1 29827 | Arthroscopy, shoulder, surgica single or multiple
with rotator cuff repair 12 45384 | Colonoscopy, flexible, proxima

2 29880 | Arthroscopy, knee, surgical; wit to splenic flexure; with removsg
meniscectomy  (medial  an of tumor(s), polyp(s), or other
lateral, including any meniscy lesion(s) by hot biopsy forceps
shaving) including bipolar cautery
debridement/shaving of articulg 13 45385 | Colonoscopy, flexible, proxima
cartilage (chondroplasty), san to splenic flexure; with removg
or  separate compartment(s) of tumor(s), polyp(s), or othe
when performed lesion(s) by snare technique

3 29881 | Arthroscopy, knee, surgical; wit 14 62311 | Injection(s), of diagnostic o
meniscectomy (medial or laterg therapelit substance(s
including any meniscal shaving (including anesthetic|
including debridement/shavin antispasmodic, opioid, steroi
of articular cartilage other solution), not including
(chondroplasty), same q neurolytic substances, includin
separate compartment(s), wh needle or catheter placeme
performed includes contrast for localizatio

4 42820 | Tonsillectomy and when performed, epidural d
adenoidectomy; younger thg subarachnoid; lumbar or satr
age 12 (caudal)

5 42830 | Adenoidectomy, primary 15 64483 | Injection(s), anesthetic age
younger than age 12 and/or _steroid, transforamin

6 43235 | Upper gastrointestinal endosco epidural, with imaging guidanc

29:.01 NORTH CAROLINA REGISTER JULY 1, 2014

15



PROPOSEDRULES

(fluoroscopy or compute
tomography); lumbar or_sacrg
single level

64721 | Neuroplastyand/or transposition
median nerve at carpal tunnel

66821 | Discission of secondar
membranous cataract (opacifi
posterior lens capsule and/
anterior _hyaloid); laser surger
(e.d., YAG laser) (one or mor

stages)

66982 | Extracapsular cataract rewal
with insertion of intraocular len
prosthesis (one stage procedur
manual or mechanical techniql
(e.q., irrigation and aspiration q
phacoemulsification), comple
requiring _devices or_technigug
not generally used in routin
cataract surgery (e.g. iris
expansion device, suture supp
for_intraocular lens, or primar
posterior _capsulorrhexis)  d
performed on patients in th
amblyogenic developments
stage

66984 | Extracapsular cataract remov
with insertion of intraocular len
prosthesis (stagene procedure)
manual or mechanical techniq(
(e.q., irrigation and aspiration (
phacoemulsification)

69436 | Tympanostomy (requiring
insertion of ventilating tube)
general anesthesia

Authority G.S. 131214.4;131E-214.7; S.L. 201-382(s.10.1).

SECTION .03007 GOVERNING AUTHORITY AND

MANAGEMENT

10A NCAC 13C .0301 GOVERNING AUTHORITY
(a) The facilitys governing authority shall adopt bylaws or other
appropriateoperating policies and proceduregich-shall: to

assure that:

1)

()

a named individual is identified who is
responsible for the overall peration and
maintenance of the facility. The governing
authority shall have methods in place for the
oversight of the individu& performance.
provide—for-at least annual meetings of the
governing authority are conductedif the
governing authority consists of two or more

individuals. Minutes shall be maintained of
such meetings;

3 maintain—a—policies—and—procedures—manual

reviewed,-and-revised-when-necessary-at least
annually. a policy and procedure manual
is created which is designed to ensure
professional and safe care for the patients.
The manual shall be reviewed annually and
revised when necessaryThe manual shl
include provisions for administration and use
of the facility, compliance, personnel quality
assurance, procurement of outside services and
consultations, patient care policies and
services offered; and
(4) provide-for-annual-reviews-and-evaluatiods o
the—facilitys—policies,—management—and
operation-annual reviews and evaluations of
the facilitys policies, management, and
operation are conducted.
(b) When services such as dietary, laundry, or therapy services
are purchased from others, the gowegnauthority shall be
responsible to assure the supplier meets the same local and state
standards the facility would have to meet if it were providing
those services itself using its own staff.
(c) The governing authority shall provide for the selecaod
appointment of the professional staff and the granting of clinical
privileges and shall be responsible for the professional conduct
of these persons.
(d) The governing authority shall establish written policies and
procedures to assure biling and leotion practices in
accordance with G. S. 131. These policies and procedures
shall include:

(1) a financial assistance policy as defined in Rule
.0103 of the Subchapter;
(2) how a patient may obtain an estimate of the

charges for the statewide 20 shocommon
outpatient imaging procedures and 20 most
common outpatient surgical procedures based
on the primary CPT code. The policy shall
require that the information be provided to the
patient in writing, either electronically or by
mail, within three bainess days;

(3) how a patient or patient's representative may
dispute a bill;
(4) issuance of a refund within 45 days of the

patient receiving notice of the overpayment
when a patient has overpaid the amount due to
the facility;

(5) providing written noffication to the patient or
patient's representative, at least 30 days prior
to submitting a delinquent bill to a collections
agency;

(6) providing the patient or patient's representative
with the facility's charity care and financial
assistance policied, the facility is required to
file a Schedule H, federal form 990;

29:01

NORTH CAROLINA REGISTER JULY 1, 2014

16



PROPOSEDRULES

(7) the requirement that a collections agency,150B-21.3(b2) from 10 or more persons clearly requesting
entity, or other assignee obtain written consentreview by the legislature and the BRsll Review Commission
from the facility prior to initiating litigation approves the rule, the rule will become effective as provided in
against the patient or patient's represirga G.S. 150B21.3(b1). The Commission will receive written

(8) a policy for handling debts arising from the objections until 5:00 p.m. on the ddgllowing the day the
provision of care by the ambulatory surgical Commission approves the rul@he Commission will redee
facility involving the doctrine of necessaries, those objections by mail, delivery service, hand delivery, or
in accordance with G.S. 131¥ (d)(5); and facsimile transmission. If you have any further questions

(9) a policy for handling debts arising from the concerning the submission of objections to the Commission,
provision of cae by the ambulatory surgical please call a Commission staff attorney at-@33-300Q
facility to a minor, in accordance with G.S.
131E91(d)(6). Fiscal impact (check all that apply).

] State funds affected
Authority G.S. 13181; 131E149; S.L. 2018826.10.1), S.L.. [] Environmental permitting of DOT affected
2013382 (s.13.1). Analysis submitted to Board of Transportation
Local funds affected
Substantial economic impaci $1,000,000
No fiscal note required by G.S. 150R1.4

EE I R R I I I A I

X000

Notice is hereby given in accordance with G.S. 150B2 that
the North Carolina Medical Care Commission intends to amend CHAPTER 137 MEDICAL CARE COMMISS ION
the rules cited as 10A NCAC 13D .2402 and .2503.
SUBCHAPTER 13D7 RULES FOR THE LICENSING OF

Agency obtained G.S. 15089.1 certification: NURSING HOMES
X OSBM certified on: May 14, 2014 and May 1, 2014
] RRC certified on: SECTION .20007 GENERAL INFORMATION

] Not Required
10A NCAC 13D.2402 PRESERVATION OF MEDI CAL
Link to agency website pursuant to G.S. 15089.1(c): RECORDS

http://mww.ncdhhs.gov/dhsr/ruleactions.html (a) Fhe-manager—of-medical-recorlifedical records are the
property of a facility. A facilityshall ersure-thakeep medical
Proposed Effective DateNovembel, 2014 recordsecords whetheroriginal—computermedia-prcrofilm;
be—kepton file for a minimum offive years following the
Public Hearing: discharge of an adult patient.
Date: August 5, 2014 (b) Fhe-manager-of-medicalrecords-shall-ensure-thitthe
Time: 10:00 a.m. patient is a minor when discharged from the nursing facility,
Location: Wright Building, Room 131, Dorthea Dix Campus, then therecords shall be kept on file until his or her 19th
1201 Umstead Drive, Raleigh, NC birthday and for the timeframe specified in G.S-17(b) for

commencement of an action on behalf of a maved-then,—for
Reason for Proposed Action: The proposed rule amendments five-years.
are a result of meetings wistakeholders in an effort to update (c) If a facility discontinues operation, the licensee shrke
rules to reflect current practices and lessen the burden on therewn—te-inform the Division of Health Service Regulation
regulated provider. Rule 10A NCAC 13D .2402 is being rewhere itsrecords are stored. Recordse-teshall be stored in a
published after changes were made to the rule based on publitisiness offering retrieval services for at |eksfive years after
comment received during the previopgblic comment period the closure date.
for this rule. The rule language is now clearer, easier to(d) Fhe-managerofmedicalrecorfidacility may authorizehe

understand, and lessens the burden on providers. mierofilming-copyingof medical recordsMicrofilming-Copying
may be done on or off the premises. If done off the premises, the

Comments may be submitted to: Megan Lamphere; 2707 facility shall take precautions to ensure the confidentiality and

Mail Service Center, Raleigh, NC 2762%907; Email safekeeping of the record$he—originalof-the—microfilmed

DHSR.RulesCoordinat@dhhs.nc.go medical-records—shall-not-be—destroyed—untithanager—of
medicalrecords-has-had-an-opportunity-te-review-the-processed

Comment period ends: September 2, 2014

Procedure for Subjecting a Proposed Rule to Legislative  use—of-automation—of-medical-records—provided-thatallof the
Review: If an objection is not resolved prior to the adoption ofprevisions-in-this-Rule-are-met-and-the-medicalrecord-isreadily
the rule, a person may also submit written objections to thevailableforuse-inpatientecare.

Rules Review Commsson after the adoption of the Rule. If the §(e) All medical records are comféntial. Only—autherized
Rules Review Commission receives writteand signed personnel-shallhave-access-to-the records—Sighed-audtherization
objections after the adoption of the Rirleaccordance with G.S. forms-concerning-approval-or-disapproval-ef release-of-medical
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information-outside-thefacilityshall- bea—part-ofeach-patient'tink to agency website pursuant to G.S. 15089.1(c):
medical-record-The facility shallbe compliant with the Health www.ncalb.com

Insurance Portability and Accountability ARepresentatives-of

the—Depa#tmem—shaH—b%qu#ed—at—the—umee#—mspee&m—of theroposed Effective Date:November 1, 2014

denied-medical

meerd—aeeess%e#re—l;epaﬁment. Public Hearing:

(f) At the time of inspection, the facility shall inform the Date: September 12, 2014

surveyor of the name of any patient who has denied th&me: 9:00 a.m.

Department access to their medical record. Location: 1406 Washington Street, Raleigh, NC 27605
{g)—Medicalrecords—are-theproperty—of-thefacility,—and-they

shall-net-beremoved-from-thefhisi-except-through-a—ceurt Reason for Proposed Action: As professional field is growing
order—Copies-shall- be-made-available for-authorized-purpostisese proposed rules respond to greater need of public and

such-as-insurance-claims-and-physicianreview. professionals to obtain clarity regarding ethical standards for
the practice of acupuncture. Additional definitions as well as
Authority G.S. 131H804; 131E105. revisions to avoid confusion and dme better enforcement of
ethical standards. Rule regarding escrow prescribed by G.S.
10A NCAC 13D .2503 USE OF NURSE 93B-15 and 93BL15.1. basis for military applicant rules.

PRACTITIONERS AND PH YSICIAN ASSISTANTS
(@) If a facility employs physician assistants or nurseComments may be submitted to: Ms. Paola Learoyd,
practitioners it shall maintain the following information for eachExecutive Director, NCALB; P.O. Box 10686, Raleigh, NC
nurse practitioner and physician assistant: 27605;email paola@recanc.com
Q) a-statement-oferification of currentapproval
to practice as a nurse practitioner by Beard  Comment period ends: September 12, 2014
of Medical-ExaminersMedical Board and
Board of Nursing for each practitioner, ar Procedure for Subjecting a Proposed Rule to Legislative
statementverification of current approval to  Review: If an objection is not resolved prior to the adoption of
practice as a physician assistant by Bemard the rule, a person may also submit written objections to the
of Medical-Examinerd/edical Boardfor each  Rules Review Commission after the adoption of the Rule. If the
physician assistant; Rules Review Commission receives writteand signed
%—ven#rea%ren—ei—eu#ent—appmval—te—p#aeﬂce objections after the adoption of the Ruteaccordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
B3)2) a copy of instructions or written protocols review by the legislaturand the Rules Review Commission
signed by the nurse practitioner or physicianapproves the rule, the rule will become effective as provided in
assistant and the supervising physicians. G.S. 150B21.3(b1). The Commission will receive written
(b) The privileges of the nurse practitioner or physician assistanbbjections until 5:00 p.m. on the ddgllowing the day the
shall be clearly defined by the facility's policies and procedureEommission approves the rul&@he Commissin will receive
and shall be limited to those privileges authorized in 21 NCAGhose objections by mail, delivery service, hand delivery, or
32M and 21 NCAC 36 .080f@or the nurse practitioner @1  facsimile transmission. If you have any further questions
NCAC320 21 NCAC 32Sfor the physician assistant. concerning the submission of objections to the Commission,
please call a Commission staff attorney at-28%-300Q

Authority G.S. 131804.
Fiscal impact (check all that apply).

] State funds affected
TITLE 21 i OCCUPATIONAL LICENSI NG BOARDS AND L] Environmental permitting of DOT affected
COMMISSIONS Analysis submitted to Board of Transportation
] Local funds affected )
CHAPTER 017 NORTH CAROLINA ACUPU NCTURE Ll Substantial economic impac{ $1,000,009
LICENSING BOARD X No fiscal note required by G.S. 150R1.4
Notice is hereby given in accordance with G.S. 150B? that SECTION .0100i LICENSURE

the Acupuncturéicensing Board intends to adopt the rules cited
as 21 NCAC 01 .016®111; .0601.0609 and amend the rule 21 NCAC 01.0104 ~ DEFINITIONS

cited as 21 NCAC 01 .0104.. The following definitions shall apply throughout this Chapter:
Q) "Acupuncture adjunctive therapiesthelude
Agency obtained G.S. 15089.1 certification: but-are-not-limitedtemeansauricular nose,
] OSBM certified on: face, hand, foot, and scalp acupuncture
] RRC certified on: therapy, and stimulation to acupuncture points
XI Not Required and channels by any of the followingeedies,
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cupping,—thermal-methods,—magnets,—esha causing harm to a patient, the profession or the
seraping-technigues. public andfor a period of up to five years at
(@) Needles; which time the professional may then petition
(b) Cupping; the Board for reinstatement.
(c) Thermal methods; (12) "Sexual activity means contact between the
(d) Magnets; penis and the vulva or the penis and the anus;
(e) Guasha scraping techniques; and contact between the mouth and the penis, the
(f) Laser therapy. mouth and the vulva, or the mouth and the
(2) "Acupuncture diagnostic techniquegiclude anus; or the penetration, however slight, of the
but—are—notlimited—temeans the use of anal or genital opening of another by a hand o
observation, listening, smelling, inquiring, finger or by any object with an intent to abuse,
palpation, pulse diagnosis, tongue diagnosis, humiliate, harass, degrade, or arouse or gratify
hara diagnsis, physiognomy, five element the sexual desire of any person.
correspondence, ryodoraku, akabani, and (13) "Sexual contatt means vaginal intercourse,
electreacupuncture. cunnilingus, fellatio, or anal intercourse,
3) "Acupuncture needles" mean solid filiform kissing or the intentional tahing of the
needles and include but are not limited to others lips, genital area, groin, inner thigh,
intradermal, plum blossom, press tacks, and buttocks, breasts, or any other body parts, as
prismatic needles. well as the clothing covering any of these body
4) "Dietary guidelines" include—but—are—not parts for the purpose of sexual stimulation or
limited-tomeansutritional counseling and the gratification of either the acupuncturist or the
recommendation of food and supplemental patient.
substances. (14) "Suspensich means a disciplinary action
(5) "Dual relationship means a relationship in resulting in the loss of licensure imposed for a
addition to the professional relationship with a period of up to five years when an
patient to whom the acupaturist delivers acupuncturist violates a statute or rule, causing
service during the course of the practice that harm to a patient, the profession, or the public
may impair professional judgment or increase after which the profesonal may be reinstated
the risk of exploitation of the patient. upon payment of the required fees and
{5)(6) “Electrical stimulation" includes—but—is—not compliance with any other conditions
limitedto-meansthe treatment or diagnosis of established by the Board.
energetic imbalances using TENS, Piezo {8)(15) "Therapeutic exercise'rcludes—but—is—not
electrical stimulation, acuscope therapy, limited-to-means a type of exercise including
auricular therapy devices, and percutaneous gi gong, Taoist seltultivation exercises, dao
and transcutaneous electrical nerve yin, tai qgi chuan, ba gua, and meditative
stimulation. exercises.
©)(7) "Herbal medicine"includes-butisnotlimited {9)(16) "Thermal methodsirclude-but-are-notlimited
to—tinctures.—patent—remedies.—decoction, tomeans a heat therapy andoxibustion, hot
powders—diluted-herbal-remediesdreeze-dried and cold packs antbser—acupunecture.heat
herbs—salves—poultices—medicated—oils: and lamps. All acupuncture devices shall be
liniments—means the use, prescription, admhistered in accordance with Federal Drug
recommendation, and administration of plants, Administration guidelines.
animals or mineral substances andudes all
such preparations to promote, maintain andAuthority G.S. 99154,
restore health and to prevent disease.
(8) "Impairment means a mental illness, 21 NCAC 01 .0108 SUSPENSION OF AUTHORITY
substance abuse, chemical dependenceAND ESCROW OF FUNDS
physical illness, or physical disability that The Board shall file the annual reports set forth in G.S-23B
impacts professional competence. later than October 31 of eagkar. In the event the Board fails
H(9) "Massage and manual techniquéstlude-but  to file the reports as required by G.S. 93Band the Board's
are—not-limited-tameansacupressure, shiatsu, authority to expend any funds is suspended until such time as the
Tui-Na, gi healing, and medical gi gong. Board files the required reports, the Board shall deposit any fees
(10) "Reprimand means a disciplinary action or funds received durintie period of suspension into an escrow
imposed when the acupuncturist violates aaccount established by the Board solely for this purpose.
statute or rule, causing harm or @atial harm
to a patient, the profession, or the public. Authority G.S. 9625; 93B2.
(11) "Revocatioi means a disciplinary action

resulting in the loss of licensure imposed when
an_acupuncturist violates a statute or rule,
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21 NCAC 01 .0109

ARMED SERVICES EXTEN SION

FOR CREDENTIAL

Upon receipt of a written request by or on behalf of a licensedl NCAC 01 .0111

Authority G.S. 98151;90-454; 96455; 90456; 93B15.1.

ACUPUNCTURE LICENSE BY

aaupuncturist who is currently in good standing with the BoardRECIPROCITY BASED ON STATUS AS MILITARY

is serving in the armed forces of the United States, and to who8POUSE

G.S. 105249 authorizes an extension of time to file a tax return(a) An applicant for an acupuncture license by reciprocity based

the Board shall postpone renewal fees, renewal applicatioon the applicant's status as a military spouse shall subnfieto t

deallines, continuing education requirements and any othdBoard:

requirements or conditions related to the maintenance of the (1) a completed, signed and notarized application
credential issued by the Board or to the renewal thereof for the form provided by the Board as found on its
same period of time as the extended period of time to file a tax website;
return that is granted pursuant to G.S. 93B. (2) the application fee required by Rul@103 of
this Section
Authority G.S. 9625; 90B15. (3) written evidence demonstrating that the
applicant is married to an active meer of the
21 NCAC 01.0110 ACUPUNCTURE LICENSE BY U.S. military and that such applicant:
RECIPROCITY BASED ON MILITARY SE RVICE (A) holds a current acupuncture license
(a) An applicant for licensure by reciprocity based on military from another jurisdiction whose
service shall submit to the Board: standards for the license are
(1) a completed, signed and notarized application substantially equivalent to or greater
form provided by the Board as found on its than those required for licensure as an
website; acupuncturist in North &olina as set
(2) the application fee required by Rul@l03 of forth in these Rules; and
this Section (B) has engaged in the active practice as
(3) written evidence demonstrating that the an_acupuncturist as defined by G.S.
applicant has been awarded a military 90451 for at least 1,500 clinical
occupationakpecialty in acupuncture and that hours per year during at least two of
the applicant: the five years preceding the date of
(A) has completed a military program of application; and
training substantially equivalent to or (4) a_staement disclosing and explaining the

greater than that required for
licensure as an acupuncturist in North
Carolina;

commission of an act set out in G.S-48b,
any disciplinary _actions, _investigations,
malpractice claims, state or federal agency
(B) has completed testing or equivalent complaints, judgments, settlements, or
training and experience substantially criminal charges.
equivalent to or greater than that (b) All information required mst be completed and received by
required for licensure as an the Board office as a complete package with the initial
acupuncturist_in _North Carolina, as application and application fee. Incomplete application
set forth in Article 30 of Chapter 90 packages shall be returned to the applicant.
of the General Statutes; and (c) All applicants shall submit to the Board a signed release
()] has engaged in the active practice ofform and completed Fingerprint Record Card, obtained from the
acupuncture aslefined in G.S. 90 Board.
451 for at least 1,500 clinical hours
per year during at least two of the five Authority G.S. 98151; 90454; 90455; 90456; 93B15.1.
years preceding the date of
application; and
(4) a_statement disclosing and explaining the
commission of any prohibited act set out in 21 NCAC 01 .0601 PURPOSE AND SCOPE
G.S. 90456, any disqglinary actions, (a) The primarygoal of therules in this Section is to set forth
investigations, malpractice claims, state orstandards to guide the conduct of the acupuncturist in the
federal agency complaints, judgments, profession. The Board may find deviation from thkesin this
settlements, or criminal charges. Section to be malpractice, gross negligence, incompetence or
(b) All information required must be completed and received bgngaging in _conduct that could wvisin harm or injury to the
the Board office _as a complete package with the initiapublic.
application _and application fee. Incomplete applicationb) Prior to completion of the application process, each
packages shall be returned to the applicant. applicant shall review the ethical standards set forth inules
(c) All applicants shall submit to the Board a signed releasm this Section, consent to be governed by these standards, and
form and completed Fingerprint Record Card, obtained from theeturn a signed and datedtst@ent appearing in the application
Board. form to the Board as evidence of this consent

SECTION .06001 CODE OF ETHICS
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Authority G.S. 98150; 90454; 90455; 90456. (8) Publications or research findings; or
(9) Results or degree of success of his or her
21 NCAC 01 .0602 NON-DISCRIMINATION services and the historical, scientific or clinical
The acupuncturist shall not discriminate on any basis prohibited basis for these services.
by federal or state law. (b) The acupuncturist shall, upon request by the dagamovide
the Board an oral or written source for any materials or
Authority G.S. 98150; 90454; 90-455; 90456. technigues used when making either public statements or

providing education and training.

21 NCAC 01 .0603 COMPETENCE

(&) An acupuncturist shall employ the requisite knowledgeAuthority G.S. 98150; 90454; 90455.

skill, and proficiencies of a competent professional providing

services within his or her scope of practice as a $iedn 21 NCAC 01 .0606 PATIENT WELFARE

acupuncturist. (a) _An acupuncturist sifi treat each patient with respect and
(b) An acupuncturist who has personal knowledge of unethicgrotect the safety and welfare of the patient.

conduct or of unprofessional practice by an acupuncturist shalb) In the presence of a personal or professional conflict of
report the conduct or practice to the Board. interest, an acupuncturist shall act primarily with the welfare of
(c) An acupuncturist shall only offer services or use techniquethe patient in mind.

within his or her professional competency and scope of practicelc) An acupunctust shall inform the patient, guardian, or
(d) _An acupuncturist who identifies a need for services outside patient designated entity of any responsibilities or inquiries to
his or her skill, training or experience shall refer the patient to amand from third parties involved with the care and welfare of the
appropriate professional or shall seek supervisiortramuing to patient.

provide the required services for the individual. (d) When faced with a complaint pursuaniRole .07020f this
(e) An acupuncturist shall complete reports and record keepir@hapter, an acupuncturist shall discontinue the behavior in
in a manner that supports thatients reatment and welfare. question, taking care to minimize any adverse effects.

() _An acupuncturist shall recognize and acknowledge in writinde) An_acupuncturist who anticipates the cessation or
to the Board the negative impact that impairment has on his anterruption of service to a patient shall notify the patient and
her professional performance. Once the impairment is identifieseek the cessation, transfexferral, or continuation of service in
the acupuncturist shall seek an assessment by a Board approveltion to the patiels needs and preferences.

licensed provider of substance abuse services or a board

approved itensed health professional and follow all of theAuthority G.S. 9&150; 90451; 90454; 90455; 90456; 90
professionlls recommendations if the Board determines he o#57;90-457.1.

she has an impairment.

21 NCAC 01 .0607 CONFIDENTIALITY
Authority G.S. 9¢450; 90451; 90454 90-455; 90456; 9  (a) An acupuncturist shall protect the privacy gbatient and

457. shall not disclose confidential information without consent
except as set out in Paragraph (d) of this Rule.
21 NCAC 01 .0604 SERVING SENTENCE (b) When using personally identifying information such as an

No applicant shall bécensed as an acupuncturist who is servingobservation, recording or photograph of a patient, an
any part of a cowvrdered sentence for a felony or Class 1Aacupuncturist shallinform the patient and obtain written
misdemeanor. _Service of a sentence includes communipermission that specifies the intended use of the information.
service, supervised or unsupervised probation, or the payment@) An acupuncturist shall provide for the maintenance of
restitution. If any person iserving or begins serving such confidentiality, storage and disposition of patient records.
sentence during the course of the application process, this perdacords shall be retained for d&tast five years before
shall notify the Board as soon as is practicable. disposition.

(d) An acupuncturist shall only reveal information received in
Authority G.S. 98150; 90451; 90454; 90455; 90-456; 90-  confidence as follows:

457. (1) When the patient is in_imminent danger or
experiencing a medical emergency, and then
21 NCAC 01 .0605 EDUCATION AND TRAINI NG only to the professiongbroviding emergenc
STANDARDS care or public safety authorities;
(a) The acupuncturist shall not knowingly make false, (2) When compelled by law to provide such
deceptive, or fraudulent statements concerning his or her: information;
(1) Training, experience, or competence; (3) With written consent, by the patient or
(2) Academic degrees; gquardian; or
(3) Credentials; (4) For_internal clinical communications and
(4) Institutional or association affiliations; communications that do not disclose patient
(5) Services; identifying infomation.
(6) Products; (e) An acupuncturist shall use material in classroom teaching
(7) Fees; and writing only when the identity of the person involved is
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protected adequately to prevent disclosure or with the written termination of the professional relationship
permission of the patient. after which a copy of a patient termination
statement shall be keijpt the patient record.

Authority G.S. 98150;90-454; 90455; 90456; 96457.1.
Authority G.S. 98150; 90451; 96G454; 90455; 90456; 90-
21 NCAC 01 .0608 CLIENT RELATIONSHIPS 457; 90457.1.
An acupuncturist shall avoid dual relationships that may impair
professional judgment or increase the risk of exploitation of th@1 NCAC 01 .0609 BOARD INVESTIGATION
patient. Unless a sexual relationship existed prior to thé&n acupuncturist shall cooperate with any Board investigation
treatment of the patient, sexual activity or sexual contact of aand promptly supply requested information unless proluitite

acupuncturist with a patient shall be restricted as follows: law. A response is considered prompt if supplied within 30 days
(1) An acupuncturist shall not engage in or solicit from the date the request is received or sent to the last known
sexual activity or sexual contact with a currentaddress of the respondent.
patient.

(2) An acupuncturist shall not engage in or solicit Authority G.S. 98450; 90454; 90-455; 90456.
sexual activity or sexual contact with a former
patient for a period of at least six months after
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Note from the Codifier:The rules published in thiSection of the NC Register are temporary rules reviewed and approved py the
Rules Review Commission (RRC) and have been delivered to the Codifier of Rules for entryNotthtarolina Administrative
Code. A temporary rule expires on the $#ay from publication in the Register unless the agency submits the permanent rulé to the
Rules Review Commission by the 2day.
This section of the Register may also includenftame to time, a listing of temporary rules that have expired. See G.S215DB
and 26 NCAC 02C .0500 for adoption and filing requirements.

TITLE 25 7 OFFICE OF STATE HUMA N RESOURCES rights flow from obtaining career status, an abbreviated notice
and hearing process is critical to ensure that employees and
Rule-making Agency: State Human Resources Commission managers understand theights of employees in trainee
appointments as soon as possible.
Rule Citation: 25 NCAC 01B .0350, .0413, .0414, .0429,25 NCAC 01D .0201 The State Human Resources Act was
.0430; 01C .0311, .0403, .0404, .0411, .0412; 01D .0201; 01Bmended to change the length of the probationary period
.0901; 01H .0901, .0902, .0904, .0905, .1001; and 01J .0603equired. It is necessary to amend this rule to make it clear that
.0610, .1101, .12611208, .13041307, .130, .1312.1320, after 24 mortis an employee in a probationary appointment

.140%.1412. obtains career status. Because other rights flow from obtaining
career status, an abbreviated notice and hearing process is
Effective Date: May 23, 2014 critical to ensure that employees and managers understand the

rights of employees indinee appointments as soon as possible.
Date Approved by the Rules Review Commission:May 15, In addition, the State Human Resources Act was amended to
2014 change the grievance and contested case provisions formerly in

effect, as well as other areas of importance to State employees.
Reason for Action: The effective date of a recent act of theThis rule is being amended make it clear that it does not apply
General Assembly: HB 834 [Session Law 2383]; effective to cases involving grievance filed on or after August 21, 2013.
August 212103. The need for certainty in the grievance process justifies an
25 NCAC 01B .0350.0413, .0414, .0429, .0430 The State abbreviated notice and hearing process.
Human Resources Act was amended to change the grievarg® NCAC O1E .0905 The State Human Resources Act was
and contested case provisions formerly in effect, as well as othamended to change the number of holidays. Because of the
areas of importance to State employees. These rules are beingcessity to have immediate clarification as to which days will
amendd to make it clear that it does not apply to casesbe designated as holidays for employees, an abbreviated notice
involving grievance filed on or after August 21, 2013. The neednd hearing process is justified.
for certainty in the grievance process justifies an abbreviate@5 NCAC 01H .0901i The State Human Resources Act was
notice and hearing process. amended to change the grievance and contested case provisions
25 NCAC 01C .0311 The State Human Resourcest A@s formerly in effect. The change was effective August 21, 2013.
amended to change the grievance and contested case provisid®scause employees are reduced in force with some frequency, it
formerly in effect, as well as other areas of importance to Statis necessary tamend this rule to have immediate clarification
employees. This rule is being amended to make clear how, afi@s to the appeal process for employees appealing denial of
August 21, 2013, an employee may pursue a grievance if theiority consideration. Therefore, an abbreviated notice and
employee objects to material in the employee's human resourclsaring process is justified.
files. The need for certainty in the grievance process justifies @6 NCAC 01H .0902Z The State Human Resources Act was
abbreviated notice and hearing process. amended to change the nature and scope of reduction in force
25 NCAC 01C .0403 The State Human Resources Act waspriority consideration rights. Because employees are reduced in
amended to change the lengtf the probationary period force with some frequency, it is necessary to have immediate
required. Other rules in place are affected by the length of thelarification as to the nature and scope of the priority and
probationary period, for example, trainee appointments. It isassociatedights. Therefore, an abbreviated notice and hearing
necessary to amend this rule to make it clear that after 2#rocess is justified. Other changes are being made to explain
months an employee in a trainee appoitinis no longer a and match current practice. For these changes, the need to
probationary employee, even though the employee might remaavoid a wasteful duplicative process in having to take the exact
in a trainee appointment. Because other rights flow fronmsame rule thragh the permanent rulemaking process where
obtaining career status, an abbreviated notice and hearinghere are no substantive changes also justifies an abbreviated
process is critical to ensure that employees and managersotice and hearing process.
understand the rights of employees in trainee appointments &5 NCAC 01H .0904F The State Human Resources Act was
soon as possible. amended to change the nature and scope of reduction in force
25 NCAC 01C .0404, .0411.0412 1 The State Human priority consideration rights. Because employees are reduced in
Resources Act was amended to change length of tHerce with some frequency, it is necessary to have immediate
probationary period required. It is necessary to amend theselarification as to the nature and scope of the priority and
rules to make ittlear that after 24 months an employee in aassociated right, as well as the instances in which agencies
probationary appointment obtains career status. Because othehould notify he Office of State Human Resources regarding the
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status of employees related to their priority considerationthe grievance process and organization in the rules justifies an
Therefore, an abbreviated notice and hearing process is justifiedbbreviated notice and hearing process.

in order to eliminate confusion on the part of reduced in forc&25 NCAC 01J .1207, .1208 The State Human Resources Act
employees andrmecessary frustration. was amended to change the grievance and contested case
25 NCAC 01H .0905 The State Human Resources Act wasprovisions formes in effect, and changed effective August 21,
amended to change the nature and scope of reduction in for@13. Other rules in this section are being repealed and moved
priority consideration rights. Because employees are reduced ielsewhere in Subchapter 1J. These particular rules are
force with some frequency, it is necessary to hawmeddiate duplicated in Subchapter 1E and are simply being repealed but
clarification as to the nature and scope of the priority andnot replaced. The need foertainty in the grievance process
associated rights.The Office of State Human Resources has nand organization in the rules justifies an abbreviated notice and
statutory or budgetary authority to provide the serviceshearing process.

described in Paragraph (b) Thus,that Paragraph is being 25 NCAC 01J .1301i The State Human Resources Act was
repealal. Because employees may refethis Paragraphwhen  amended to change the grievance and contested case provisions
researching their rights, clarity is needed regarding exactlyformerly in effect, an¢hanged effective August 21, 2013. This
what resources are available from the Officer of State Humarule is being repealed because it is inconsistent with the statute.
Resources. Therefore, an abbreviated notice and hearinghis chapter is being reorganized to include all rules on the
process is justified ni order to eliminate confusion and employee appeals and grievance process and most of the rules
unnecessary frustration on the part of reduced in forcdrom Section .1200 anflom Subchapter 1B are being adopted
employees. here but are virtually the same rules that have appeared
25 NCAC 01H .100%i The State Human Resources Act waselsewhere in Title 25. The need for certainty in the grievance
amended to change the nature and scope of priority angrocess and organization in the rules justifies an abbreviated
reemployment rights under G.S. 12@) for enployees hired on notice and hearing process.

or after June 30, 2013. In addition, G.S. 1264 was repealed 25 NCAC 01J .1302i The State Human Resources Act was
and the grievance process under that rule eliminated. Finallyamended to change the grievance and contested case provisions
there is no current requirement that employees specificalljormerly in effectand changed effective August 21, 2013. This
notify agencies that they wish to exercise tlgietime priority  rule is being adopted in order to replace another rule repealed
for specific vacancies, but rather the employees must indicateecause it is inensistent with the statutelhis chapteris being

that they wish to exercise their priority for all instances wherereorganized to include all rules on the employee appeals and
the priority is applicable. In order to clarify the application of grievance process and most of the rules from Section .1200 and
the priority for employees removed frorrempt positions, an from Subchapter 1B are being adopted here but are virtually the
abbreviated notice and hearing process is justified in order t@ame rules thatdve appeared elsewhere in Title 25. The need
eliminate confusion on the part of employees, who may refer for certainty in the grievance process and organization in the
the rules and misunderstand the nature of the rights to whictules justifies an abbreviated notice and hearing process.

they are entitled and the duties of the empigyagency. 25 NCAC 01J .1303, .1304, .1306, .1307, .1:3122071 The

25 NCAC 01J .0603.061071 The State Human Resources ActState Human Resources Act wameaded to change the
was amended to change the grievance and contested caggevance and contested case provisions formerly in effect, and
provisions formerly in effect, as well as other areas ofthanged effective August 21, 2013. These rules are being
importance to State employees. This rule is being amended @adopted in order to replace repealed rules elsewhere and to
clarify the clanges in the grievance and appeals process foreflect the change in the statute. This chapter @ndp
grievances filed on or after August 21, 2013. The need faeorganized to include all rules on the employee appeals and
certainty in the grievance process justifies an abbreviated noticgrievance process and most of the rules from Section .1200 and
and hearing process. from Subchapter 1B are being adopted here but are virtually the
25 NCAC 01J .1101i The State Human Resources Act wassame rules that have appeared elsewhere in Title 25. The need
amendedo change the grievance and contested case provisiorfer certainty in the grievance process and organization in the
formerly in effectas well as other areas of importance to Staterules justifies an abbreviated notice and hearing process.
employees. This rule is being amended to clarify the changes 25 NCAC 01J .1305 The State Human Resources Act was
the grievance and appeals process for grievances filed on @mended to change the grievance and contested case provisions
after August 21, 2013. The need for certainty in the grievancdéormerly in effectand changed effective August 21, 2013. This
process justifies an abbreviated notice and hearing process. Ile is being adopted in order to provide a process for the
addition, paragraph (f) is being repealed because it isreview of Final Agency decisions, a new responsibility for the
duplicative of provisions contained in Subchapter 1L dealinddSHR Director. This chapter is being reorganized to include all
with EEO. To avoidvaste of State resources, an abbreviatedrules on the employesppeals and grievance process and most
notice and hearing process is justified to bring the repeal of (fpf the rules from Section .1200 and from Subchapter 1B are
in a separate rule filing from the repeal of (e). being adopted here but are virtually the same rules that have
25 NCAC 01J .1201412067 The State Human Resources Actappeared elsewhere in Title 25. The need for certainty in the
was amended to change the grievance and contested cagp@evance process and organization the rules justifies an
provisions formerly in effect, and changed effective August 2&bbreviated notice and hearing process.

2013. This rule and others in this section are being repeale@d5 NCAC 01J .131G This rule is very similar to a rule which
and moved elsewhere in Subchapter 1J. ®ezlror certainty in  currently appears in Subchapter 1B (State Personnel
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Commission). Its virtual twin is being amended to clarify that i25 NCAC 01B .0413  EXERCISE OF COMMISSI ON

applies b matters which arose before the effective date of thBISCRETION

recent amendments to the State Human Resources Act. Ther cases arising before January 1, 201% Fhe State
adoption of this rule as a temporary rule is required by the term®ersennelHuman Resource€ommissionwill shall weigh all

of G.S. 12634.01 and 1284.02, which are derived from HB relevant factors and circumstances in eme@gontested cases,
834. Adherence taisual notice and hearing schedules mayincluding factors of mitigation and justification, in making a
result in employees' not knowing in a timely manner about thdecision in a contested case of whether disciplinary action was
changes in law which might then mislead employees regardinighposed for just cause.

whether the employee would be entitled to interest on any award

obtained as the result of acessful grievance. History Note:  Authority G.S. 1261(9); 12637;

25 NCAC 01J .140414057 The State Human Resources ActEff. August 1, 1980;

was amended to change the grievance and contested cadmended Eff. Mag, 1989;

provisions formerly in effect, and changed effective August 2T.emporary Amendment Eff. May 23, 2014.

2013. These rules are being repealed because they are not

needed given that the statute authorizes OSHR to require or® NCAC 01B .0414  SITUATIONS IN WHICH

agency grievance procedure, which included mediation. ThiATTORNEY'S FEES MAY BE AWARDED

repeal is part of the reorganization of this chapter in order toAtterney'sFor cases arising before August 21, 2013, attorney's
include all rules on the employee appeals and grievancéees may be awarded by the StBErsenneHuman Resources
process. The el for certainty in the grievance process andCommissioronly in the following situations:

organization in the rules justifies an abbreviated notice and D) the grievant is reinstated in accordance with
hearing process. Rule .0428 of this Section;
25 NCAC 01J .140614127 The State Human Resources Act (2) the grievant is awarded back pay from either a
was amended to change the grievance and contested case demotion or a dismissal, without regard to
provisions formerlyin effect, as well as other areas of whether the grievant has been reinstated,;
importance to State employees. These rules are being repealed 3) thegrievant is determined, by the Commission
because they are no longer accurate given the change in the or by the agency's internal grievance
grievance procedure to one process. Previously, an agency procedure, to have been discriminated against
could choose to have a "grievance"lipg or a "grievance and or harassed in violation of G.S. 126 or G.S.
mediation” policy. Now, all agencies have one policy and it 126-36;
includes mediation. So, these rules are now obsolete and have 4) the grievant is awarded back pay as the result
been replaced by the rules being adopted in 01J .1300. of a successful griemee alleging a violation
of G.S. 1267.1;
CHAPTER 017 OFFICE OF STATE HUMA N (5) the grievant is the prevailing party in a final
RESOURCES appeal of a Commission decisian;
(6) any combination of the situations listed in this
SUBCHAPTER 01B7 STATE HUMAN RESOURCES Rule.
COMMISSION Attorney's fees may be awarded when any of the above
situations ocar, either within the agency internal grievance
SECTION .03007 CONTESTED CASE HEARING procedure, in an appeal to the Sta&senneHuman Resources
PROCEDURE Commission, or in an appeal of a StdRersennelHuman

Resource€ommission decision.
25 NCAC 01B .0350  TIME FRAME FOR RAISI NG
ALLEGATION OF DISCRI MINATION History Note:  Authority G.S. 1261(11);
For cases arising beforeAugust 21, 2013, allegations Eff. September 1,987;
Allegations of discrimination based on G.S. 126, 36, 36.1 Amended Eff. March 1, 1996; July 1, 1989;
must be raised within 30 days, either in a direct appeal to thEemporary Amendment Eff. February 18, 1999;
State-Personnel-Commissi@ffice of Administrative Hearings Amended Eff. August 1, 2000;
or within the departmental grievance procedure, of the date @femporary Amendment Eff. May 23, 2014.
the action that islleged to be discriminatory. Failure to raise
such an allegation within 30 days shall be cause to have sug2b NCAC 01B .0429 RECOMMENDATION OF
allegation dismissed. DISCIPLINARY ACTION
For cases arising before January 1,120 the The State
History Note:  Authority G.S. 126}; 126:34.01; 12634.02; Personnel Human ResourcesCommission shall have the

126-38; authority to recommend to the respondent agency that
Eff. February 1, 1985; disciplinary action be imposeah an employee wh@s-a—+result
Temporary Amendment Eff. May 2814. of-any-employee'sfailure-to-observe state-policy-and-procedures
in effecting disciplinary actions andismissalsdismissals, fails
SECTION .04001 APPEAL TO COMMISSION to observe state policies and procedures.
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History Note:  Authority G.S. 1261(9); 25 NCAC 01C .0403  TRAINEE APPOINTMENTS
Eff. September 1, 1987; (a) A trainee appointment may be mada gpermanent position
Temporary Amendment Eff. May 23, 2014. when:

Q) the job specification includes provisions for a
25 NCAC 01B .0430 REMOVAL OF MATERIAL trainee progression leading to regular
FROM PERSONNEL FILE appeintmentappointment;
For cases arising before January 1, 2012, T State (2) recruitment efforts fail to attract qualified
Personnel Human ResourcesCommission shall have—the candidatescandidates;
autherity-toorder the removal of any material in a personnel file 3) operating need warrantsrainee trainee;or
whieh thatit finds to be inaccurate or misleading. (4) the recommended applicant fails to meet State

education and experience requirements.
History Note:  Authority G.S. 1261(9); 12625 (prior to S.L. (b) Employees with a trainee appointment earn leave, and

2013382); receive total state service credit, retirempabefits,and health
Eff. September 1, 1987, benefits When-applicabletraineesTrainees not in time limited
Temporary Amendment Eff. May 23, 2014. positions subject to a reduction in fonesbo have completed six

months of service or who had a permanent appointment prior to
SUBCHAPTER 01Ci PERSONNEL ADMINISTRA TION entering a trainee appointment shall receive severanceapay
provided in G.S. 128.5 and priority reemployment

SECTION .03007 PERSONNEL RECORDS AND consideration.
REPORTS (c) Employees with a trainee appointment shall work 24
continuous months to attain career statésé employee with a
25 NCACO01C .0311 EMPLOYEE OBJECTIONT O trainee appointment shall achieve career status but remain in a
MATERIAL IN FILE trainee_appointment if the lengtH the trainee progression is

a)—An—employee—former—employee,—or—applicant- forgreater than 24 months.
employment-who-objectsto-materialin-the-employee's-file may
place-in-his-or-herfile-a-written-statementrelating-to-the-materidflistory Note:  Authority G.S. 124.1; 1264;
he-orshe-considers-to-be-inaceurate-or-misteading. Eff. February 1, 1976;
br—An—employee—former—employee,—or—applicant- for Amended Eff. October 1, 2004; August 1, 1995; August 1, 1978;
employment-who-objects-to-material-in-his-or-herpersonnel fildemporary Amendment Eff. May 23, 2014.
must—seek—theremoval-on—the basis—that-the—information is

inaccurate—or—misleading—by filing—a—grievance—through the25 NCAC 01C .0404 PROBATIONARY
agency-grievance-procedure. APPOINTMENTS

{e)-the-agency-determines-that the-material-in-the-employeqa) Individuals Reinstatements that follow a break in service or

personnelfile—is—inaccurate—or—misleading,—the—agenecy- shaflew hiresreceivinginitial appointments to permanent or time
remove—or-amend-the-inaccurate—material-so-that-the—materiahited permanentpositions must serve a probationary period.

objected-to-is-accurate. The probationarperiedsperiodis an extension of the selection

, , iphd ontents process and provides the time for effective adjustment of the
ofa-performance-appraisal-orwritten-warning. new employee or elimination of those whose performasitie
{e)Ne-appeatinvolving-objection-to-material-in-the-fileshall bedoesnot meet acceptable standards. Heximumlength of the
fled-with-the-Office-oF-Administrative-Hearings. probationary period shall beetlessthan-three—nor-meore-than

An employee, former employee, or applicanbbjecting to  rine24 months of either fultime or paritime employment from
material in his or her personnel file may follow the mternalthe actual date of employmeMmhm—QQ—dasfs—ef—aﬂpleyment
agency grievance procedure in order to bring the existence
inaccurate or misleading information to the attention of thappemtment—aedenﬂa@redenﬂalsand éppllcatlon mformatlon
agency, so long as that information is not a writteniplisary  provided by the employee must kerified. verified within 90
action or a performance appraisal. If, during the agencdays of employment. Agencies shall inform applicants in
grievance procedure, the agency agrees that the informatievriting that credentials must be verified prior to the granting of a
should be removedr amendedrom the file, the agency shall permanent or timéimited permanent appointme
removeor amendhe information. However, the employee may (b) Employees with a probationary appointment earn leave, and
not appel the agencyg decision to the Office of Administrative receive total state service credit, retiremeabefits,and health
Hearings. benefits. They are not eligible for severance pay or priority
reemployment consideration.

History Note:  Authority G.S. 12@5;

Temporary Adoption Eff. May 23, 2014. History Note:  Authority G.S. 8-29; 1261.1; 1264,
Eff. February 1, 1976;
SECTION .04007 APPOINTMENT Amended Eff. June 1, 1983; August 1, 1980; January 1, 1979;

August 1, 1978;
Legislative Objection Lodged Eff. June 13, 1983;
Curative Amended Eff. June 22, 1983;
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Amended Eff. December 1, 1985; are-eithernot-eligible-forreinstatement-orha-bgeney's-option,
Temporary Amendmerkff. January 1, 1988 For a Period of are-netefferedreinstatemein.State government.
180 Days to Expire on June 28, 1988; (b) An employee entering into state service in a permanent or
Amended Eff. August 1, 1995; March 1, 1988; time-limited permanent position shall be given a probationary or
Temporary Amendment Eff. May 23, 2014. trainee appointment unless the employee is eligibleafat the
agency chooses to make reinstatement with a permanent
25 NCAC 01C .0411 TYPES OF APPOINTMENT S appointment. The probationary and trainee appointment periods
PROVIDING PROBATIONA RY PERIOD CREDIT are intended to serve as an extension of the selection process and

Satisfactory serge during a probationary, probationary are used to determine whether the person meets acceptable
temporary,or trainee appointment may constitute part or all ofperformance standards for the work for which employed. The
the probationaryperied. period, which is 24 months of employee shall earn all the benefits of an employee with a
continuous serviceEmployment in an intermittent appointment permanent appointment during this time.

as defined in Rule .0408 of this@en mayshallnot be credited (c) The duration of a probationary appointment shalkdseless

toward the probationary period. than-three-nor-more-thanni2d monthsof either fulktime or
parttime employment.Fhe—determination—of -theappropriate
History Note:  Authority G.S. 124..1; 1264; length-shall-depend-on-the-complexity-of the position-and the
Eff. December 1, 1985; rate—of progress—of-the—employdg@his probationary period is
Amendment Eff. December 1, 1988; not the same as the probationary period presdriior criminal
Temporary Amendment Eff. May 23, 2014. justice officers in 12 NCAC 05 .0401.) The duration of the
trainee appointment is established for each regular classification
25 NCAC 01C .0412 PERSONNEL CHANGES to whichatrainee appointment is made.
SUBJECT TO/NOT SUBJECT TO A PROBATIONARY (d) The conditions of the probationary and trainee appointments
PERIOD shall beelearly conveyed to the applicant prior to appointment.
(&) A An additionalprobationary period shall not be required During the probationary or trainee period, the supervisor shall
when any of the following changes are made: work eleselywith the employee in counseling and assisting the

Q) Prometionpromotionof an-employea career employee to achieve a satisfactory performance level; progress
State employeensho-has-apermanentortime of the emjoyee shall be reviewed during discussions between
hmited-permanentappointment; the employee and the supervisor. Following the probationary

(2) Fransfertransferof an-employe@ career State period when the supervisor in consultation with other

employee who—has—a—permanent—or—time appropriate administrators determines that the employee's
hmited-permanentappointment; performance indicated capabilityo become a satisfactory
€)) Demetion demotionof an—employeea career performer and merits retention in the position, the employee

State employeenho-has-apenanentortime  shall be given a permanent appointment to the class. If the

limited-permanentappointment; determination is that the employee's performance indicates that
4) Reinstatement reinstatement after leave the employee is not suited for the positiond agarnet—be
without pay;or expectedtaloes noimeet acceptablgerformancestandards, the
(5) Fhethereturn of a policymaking/confidential employee shall be separated from that position. Employees may
exempt employee to a nonpolioyaking alsebe separated during a probationappointment for causes
position. related to performance of duties or unacceptapégsonal

(b) Personnel GChanges changes may be subject to a conduct. Employees ior traineeappeinrtmenappointments who
probationaryperied period as provided in G.S. 126.1. An are not career State employees may also be sepévateslises
employee with reduction in force priority consideration may beelated to performance of duties or unacceptable personal
required to serve a new probationary peifothe employee has conduct. Except in cases alleged discrimination, harassment,

a break in service of more than 31 dagsoutlined iRR5-NCAC  or retaliation,a dismissalseparatioanderthese-conditiorsf an

1B—-0510(Priority Reemployment-Consideratiodb NCAC  employee in a trainee appointment who is not a career State
01H .0901(POLICY AND SCOPBH. employeeis—not-subject-to—the right of appealto-the State
Persennel-Commissiomay not be appealed through the agency
History Note:  Authority G.S. 124..1; 1264; grievarce procedure and then on to the Office of Administrative
Eff. December 1, 1985; Hearings.
Amended Eff. March 1, 1996; June 1, 1994;
Temporary Amendment Eff. May 23, 2014. History Note:  Authority G.S. 124.1; 1264; 126:34.01,
126-34.02;
SUBCHAPTER 01Di COMPENSATION Eff. February 1, 1976;
Amended Eff. August 1, 1995; December 1,1988; January 1,
SECTION .02001 NEW APPOINTMENTS 1979; December 1, 1978;

TemporaryAmendment Eff. May 23, 2014.

25 NCAC 01D .0201 INITIAL EMPLOYMENT
(& A new appointment is the initial employment of an SUBCHAPTER 01E7T EMPLOYEE BENEFITS
individual to a positiorerthereemployment-ofindividuals-who
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SECTION .09007 HOLIDAYS 25 NCAC 01H .0902 REQUIREMENTS FOR
REDUCTION IN FORCE PRIORITY CO NSIDERATION
25 NCAC 01E .0901 APPROVED HOLIDAYS Upon written notification of imminent separation through

G-S--1264(5)-specifies-the-number-of-holidays-to-be-observedeductin in force (RIF),an-employee career state employee
and—mandates—the—observance—of Martin—LutherKing; Jr.'shall receive priority consideratidior positions at an equal or
Birthday-and-\eterans' Day—The-State-Personnel-Commissiolower salary grade (or salary grade equivalerfoy)a period of
shau—desrgﬂate—the—pemalmng—hehdag—te—be—ebsewed THE2 months pursuant 8.S—12671(c1).G.S. 1267.1, unless the

onneriority has been satisfied in accordance with Béstion. The
Dayopllowing conditions apply:

(——H—the—applicants—{for—reemployment—for a
ddltlon pesition—include—State—employees—currently
to Martin Luther Kmq, Jis Birthday and Veterésm Day, the possessing-priority-consideration-as-aresult of
following are designated as holidays: New Year's Day, Good RIF-a-RIF-employee-with-moreah-10-years
Friday, Memorial Day, Independence Day,abor Day, of-service-shall-receive—priority-consideration
Thanksgiving and the day after, and December 25 (Christmas) over-a-RiIF-employee-having-less-than-10-years
and the last business day before Christmas and the first business of service—in—the—same—or—related—position
day after Christmas. classification;
(1) For employees receiving notification of
History Note:  Authority G.S. 128l(5); imminent separation from trainee or flat rate
Eff. February 1, 1976; positions, the salary grade for which priority is
Amended Eff. January 1, 2004; Fehry 1, 1995; December 1, to be afforded shall be determined as follows:
1988; October 1, 1977, For employees in flat rate positions, the salary
Temporary Amendment Eff. May 23, 2014. grade shall be the grade which has as its
maximum a rate nearest to tfiat rate salary
SUBCHAPTER 01HT RECRUITMENT AND SELE CTION of the eligible employee. For eligible
employees in trainee status, the salary grade
SECTION .09007 REDUCTION -IN-FORCE - PRIORITY shall be thesalary grade of the full class;
REEMPLOYMENT 3)(2) An-employeenetifiedcor employees receiving
notification of imminent separation through
25 NCAC 01H .0901 REDUCTION IN FORCE reduction inforce while actively possessing
APPLICATION AND APPE AL priority consideration from a previous
(&) The rules in this Section apply to employees notified of or reduction in force shall retain the initial
separated due to a reduction in force. priority for the remainder of the I2onth
(b) Priority consideration shall be provided to career State priority period. A new priority consideration
employees who have received written notification of imminent period shall thenbe—affordedbegin at the
separation due to reduction iorfe. An employee who is salary gade (or salary grade equivalency),
separated from a tirdémited appointment is not eligible for salary—rate—and—appointment—stato the
priority consideration unless the appointment extends beyond position held at the most recent notification of
three years. separation; separation and shall expire 12
(c) A career State employee, as defined in G.S:-1126with months from the most recent notification date;
priority consideration who hageason to believe priority “4)(3) An—employee—wholf after receiing formal
consideration was denied in a selectaseisiondecision and notice of impending imminent reduction in
who chooses to appeahay shall appealdirectlyto-the-State force, an_employeeretires, retires or applies
Personnel-Commissidhrough thesstablished-contested-hearing for retirement er—leaves—state—government
process—in—accordance—with— G- S—A2B1(3(5) agency employmentprior to the separatiodatedate,
grievance procedure in accordance with G.S-3262. waives-thean employee has night to priority
consideration. consderation; An—employee
History Note:  Authority G.S. 124.A; 1265(c)(2); 126 who—applies—for—retirement—after—being
5(d)(1); 1267.1; separated—through—reduction—in—ferce—may
Eff. March 1, 1987; exercise-priofity-consideration;
Amended Eff. December 1, 1995; March 1, 1994; June 1, 1992; B)(4) Prierity—consideration—is—intended—to—provide
March 1, 1991, employmentat-an-egqual-orappeintment-status
Recodified from 2BICAC 01D .0510 Eff. December 29, 2003; to—that—held—at—the—tim—et—notification.
Amended Eff. February 1, 2007; Acceptance—ol—a—position—at—a—lower
Temporary Amendment Eff. May 23, 2014. appeintment—status—shall-not—affect—priority.

Employees notified of separation from
permanent fultime positions shall have
priority considerationte for permanent full
time and permanent pdime pcitions.
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(6)(5)

€A(6)

(7)

Employees notified of separation from
permanent patime positions shall have
priority considerationto for permanent part
time positions only;

Employees who have priority status at the time
of application for a vacant position, and who
apply during the designated agency
recruitment period, shall be continued as
priority applicants until the selection process is
complete;

An If an employee with priority statusiay-ret
decline applies for a position but declines an
interview oroffer of the positioninterviews-or
offers—for—positions—within—35-—miles—of-the
employee's—original—work—station—without
lesing the employee losegriority and—any

remaining-severance-salary-continuatidnhe

position is atar—appeirtment-statug, sabry
grade (or salary grade equivalencgrd or

salary rate equal to or greater than that held at
the time of notification;
If an employee with priority status is placed in

(8)

9

(10)

(11)

a position within 35 miles of the employee's
original work station prior to theseparation
due to reduction in force, the employee does
not lose priority if the position is at a lower
salary grade (or salary grade equivalency) or
salary rate less than that held at the time of
notification and if the position is at the same
appointmenstatus;

An employee with priority status may accept a
temporary position at any level and retain
priority consideration. censideration—and
severance—salary—contindatiolAn employee
receiving severance salary continuation shall
not be employed undera contractual
arrangement in any State agency, other than
State universities and community colleges,
until 12 months have elapsed since the
separation as provided 8:S—143272;G.S.
1268.5;

When priority has been granted for a lower
salary gradgor salary grade equivalencgy
and salary rate than that held at the time of
notification, the employee retains priority for
higher salary grades (or salary grade
equivalencies) and—salary—rateup to and
including that held at the time of the
notification of separation;

An employee with priority consideration may
accept employment outside State government
or in a State position not subject to the State
PersonnelHuman Resource#\ct and retain
such consideration through the -ffnth
priority period,;

Priority consideration is terminated when an History Note:
Eff. March 1, 1987;

eligible employee:

(12)

(13)

(14)

)(@) accepts a position equal to or greater
than the salaryrate or employee's

salary grade (or salary grade
equivdency) grade—{or—salary—grade
eguivaleney)—salary—rate——and
appointment-statusf the full -time or
parttime position held at the time of
notification; notification, in accord
with Item (4) of this Rule or
{€)(b) has received 12 months priority
consideration;
Priority consideration for employees notified
of or separated through reduction in force does
not include priority to any exempt positions;
When an employee with priority status accepts
a position at a lowersalary rate or lower
enployee's salary grade (or salary grade
equivalency) grade—{or—salary—grade
egquivalency)-or-salary-ratnd is subsequently

terminated by disciplinary action, any
remaining priority consideration ceases; and
An employee with priority statusnay—be
regeired—to shall serve a new probationary
period enly—when: when there is dreak in
service as defined ir5 NCAC OlD .0114.

Authority G.S. 1284(6),(10); 1267.1;

{&———refuses—an—interview—or—offer for a Amended Eff. December 1, 1995; April 1, 1993; June 1, 1992;
position—within—35—miles—of the January 1, 1990;
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Recodified from 25 NGA01D .0511 Eff. December 29, 2003; 25 NCAC 01H .1001 EXEMPT PRIORITY

Amended Eff. February 1, 2007; CONSIDERATION 7 POLICY AND SCOPE
Temporary Amendment Eff. May 23, 2014. (@) The rules in this Section HO00 apply to employedsred
on or before August 20, 2013 aremoved from:
25 NCAC 01H .0904 AGENCY AND EMPLOYEE Q) Exempt policymaking positions for reasons
RESPONSIBILITIES other than just causand
(@ The employing agency shall notify the employee of (2) Exempt managerial positions for reasons other
impendingimminent separation in accordance wits.S—126 than just cause. cause—but—not-because-the
#+1@1),G.S. 1267.1(b)and inform the employee of the priority employee's—selection—viclated-G.S—AR62;
consideration to be afforded. and
(b) The agency shall notify the Office of St&®ersenneHuman 3)—Exempt—managerial—positions—because- the
Resourcesvhen: ! [ i S. .
(1) an employee is officially notifiedfaeduction (b) A career State employee with less than 10 years cumulative
in force; service in subject mitions prior to placement in an exempt
(2) an eligible employee accepts a position thatpolicymaking position, who is removed from an exempt
satisfies the priority consideration; policymaking position for reasons other than just cause, shall

3) an—employee—with—priority—status—due- to receive a ondime priority. This priority shall be exercised by
reduction-in—force-is-offered-a-lateral-transferthe employee within one year follavg the date of the
or—promotion—and-refuses—unless-the-positionremployee's separation. Upon notice to the agency that priority is
offered—is—more—than—35—miles—from—the being requested, theHig employee shall be offered any

employee's-original-workstation: an eligible  available norexempt position for which the employee has
employee refuses an interview or an offer thatapplied and is qualified when the position appliedisoequal to

would satisfy the priority consideration; or or below the salary grade (or salary grade equivalency) of the
(4) other conditions that would satisfy or most recent subject position held prior to placement in the
terminate an eligible employee's priority exempt policymaking position unless an offer has been made to,
consideration are discovered. and accepted by, a person qualified ureNCAC01IH-105
Rule .1005 of this Sectioror an employee notified of or
History Note:  Authority G.S. 1261(6),(10); 1267.1; separated by a reduction in force, or a current State employee
Eff. March 1, 1987; with greater cumulative State service subject to the State
Amended Eff. December 1, 1995, June 1, 1992; June 1; 199RersenneHuman ResourceAct.
November 1, 1988; (c) A career State employee with less th@nyears cumulative
Recodified from 25 NCAC 01D .0515 Eff. December 29, 2003; service in subject positions prior to placement in an exempt
Amended Eff. Noweber 1, 2011; February 1, 2007, managerial position, who is removed from an exempt managerial
Temporary Amendment Eff. May 23, 2014. position for reasons other than just cabsg-not-because-the
employee's-selection-violated-G-S—4R42,shal receive a one
25 NCAC 01H .0905 OFFICE OF STATE HUMA N time reemployment priority, to be exercised by the employee
RESOURCES RESPONSIBLITIES within one year following the date of the employee's separation.

(&) The Office of StatePersenanelHuman Resourceshall  Upon notice to the agency that priority is being requested, the
maintain a list of employees notified of reduction in fotcat employee shall be offered any available +@xemptposition for

will serve as a reference for agencies in applying prioritywhich the employee has applied and is qualified, when the
consideration reemployment. position applied for is equal to or below the salary grade (or
(b) The Office of StatdrersenreHuman Resourceshall also  salary grade equivalency) of the most recent subject position
provide outplacement assistance to separated employees wineld prior to placement in the exempt managerial positidessn
wish to seek employment in the privatetee. Such assistance an offer has been made to, and accepted by, a person qualified
includes esumé preparation, personal marketing, and interviewnder 25-NCAC-01H-1005Rule .1005 of this Sectiorgr an
skills, along withDivision of Employment Securitgemmission  employee notified of or separated by a reduction in force, or a

coordination for placement referral. current State employee with greater cumulative State service
subgct to the StatBersonneHuman ResourceAct.

History Note:  Authority G.S. 12646),(10); (d)—A—ea#eeréta%e—empleyee—w&h—less%u—l@—yeaps—ef—service
Eff. March 1, 1987; . i iti
Recodified from 25 NCAC 01D .0516 Eff. December 29, 2003; : i i —S. ive a
Amended Eff. November 1, 2011; February 1, 2007; onetime—reemployment—priority,—to—be—exercised—by— the
Temporary Amendment Eff. May 23, 2014. - withi ,

SECTION .1000i1 EXEMPT PRIORITY : i non

CONSIDERATION exempt—position—for—whichhe—employeehas—applied—and is
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{e)d) The pr|0r|ty comiiderations described ifRraragraph %@B%wmég—eale{mpdays—e#—mee{pt—ef—the—m%me
Paragraphga); (b) and (c) of this Rule shall expire when a decision—Grievances—which—allege—unlawful—workplace
formal written offer is extended for employment in the position harassment—must—be—submitted—in—writing—to—the—agency or
for which the employee has applied regardless of the positiondepartment—within—30—calendar—days—of-thealleged-harassing
salary grade (or salary gradepivalency).equivalency) if the action—and-the-agency-or-department-must-be-given-60-calendar
employee has notified the agency in writing that the employedayLs—m—Whieh—te—ake—remedlal—aenen—#—any—umess— the

wishes to exercise priority consideration.

() If an eligible exempt employee applies for and accepts empleyee—has—aeknewtedged—swh—wawer— The

position through the reqular, nqmiority selection proess, appeal to

which is at a salary grade (or salary grade equivalency) belomeétate—Permmel—Gemmassmn—ef—emla\A#ul—wmkplace
that held in the most recent subject position, that person shddhrassment—must-befiled—with—the Office—of -Administrative
retain the ondgime priority for higher level positions for the Hearings—in—accordance—with—G.S-—150B—and—within—30
remainder of the IPonth period. calendar-days-of notification-of the remedial-action-if-any,-taken
(q) If an employee doermot receive notice as described28  by-the-ageney.
NCAC01H-0630(b),Rule .0630(b) of this Subchaptethe {b)(c) Grievanceswxhich thatallegediserimination-not-inkiding
employee remains subject to the StaRersonnelHuman  unlawful-workplace—harassment—may,—at-theelection—of the
Resource#\ct until 10 working days after the employee receivesemployee,—proceed—through—the —department—or—university
written notification of the exempt statu§an otherwise eligible procedure-orproceed-directly to-the State PersonnelCommission
employee is removed from the position designated as exemg&RC)for-a-hearing-by-the Office—of Administrative Hearings
the employee has priority consideration to a position at the sanf@AH)-and-adecision-by-the SPC-A-direct appeal-to-the-SPC
salary grade (or salary grade equivalency) as the most recdstich-appeatinvelving-a-contested-case-hearing-by-the OAH and
subject position. a-decision-by-that ageney-to-the- SPC)-alleging-diserimination not
neluding—unlavwiul—workplace—harassment—must—be—diled in
History Note:  AuthorityG.S. 1261.1; 1265; S.L. 2013382, aecordance—with—G-S150B-23—and—must-be—fled—within—30
s.4.3,4.4,46,7.6.; calendar-days-ol-receiptof-notice—of-the-alleged-discriminatory
Eff. March 1, 1987; aetdiscrimination, harassment, or retaliation must also follow
Amended Eff. June 1, 1994; June 1, 1992; November 1, 1988; the agency drievance procesEmployees with grievances
Recodified from 25 NCAC 01D .0512 Eff. December 29, 2003; alleging discrimination, harassmeror retaliationwho do not

Amended Eff. February 1, 2007; follow the agency grievance process shall have no right to file a
Temporary Amendment Efflay 23, 2014. contested case with the Office of Administrative Hearings.
{e)-Grievances—which-allegea—violation o G-S—12B2 must
SUBCHAPTER 01J7 EMPLOYEE RELATIONS be-filedwith-the- Civil-Rights Divisiomf-the- OAH-within-30
calendar-days—after-the-employee—or-applicantreceives—written
SECTION .060071 DISCIPLINARY ACTION: notice-that thepesition-in-question-has-beenilled—Fhe-employee
SUSPENSION AND DISMISSAL or—applicant—musttile—a—petiionfor—a—contested—case-hearing
purstantto-G-5—1284-1-and-Article-3-bChapter 150B-within
25 NCAC 01J .0603 APPEALS 15-days—et-the-initial-determination-by-the-OAH-Civil-Rights

(@) A career employee who has been demoted, suspendedBivision-thatthere-has-been-a-violationofG-S-1482.

dismissed shall have 15 calendar days from the datesof hier  {d)—Grievancesfiled-on—anuntimely-basis{see-G.S-148,
receipt of written notice of such action to file an appeal with h|§:2635—£2636—and—}2€38)4nast—be—d4sm+ssed—Auagens—ef
department/university grievance procedure. If an employee doe eceipt of
not appeal hior her dismissal through the agency gnevanceneﬂee—e#the—eeeu%me—e#ﬁw—aﬂeged—dlsenmmate#y—aet must
procedure Wlthln 15 day$he—mmal—letter—ef—d|sm+&!d—semng be—d&m&sed—@%mnees—aﬂe@ng—emiamm—weﬂéplace

the employee shall have no right to file a contested case with tlsmissed.

Office of Administrative Hearings under G.S. 12402. (d) The following grievances must aldollow the agency
(b) If an employee appeals hi her dismissal through the grievance procedure before being filed in the Office of
agency grievance procedure, then the initial dismissal letter shaldministrative Hearings: denial of veteran's preference provided
not constitute the final agency decision, but the final agencfor in Chapter 128 of the General Statutes; denial of hiring or
decision shall be the decision made at the conclusion of th@omotion because of an unlawful failure to post a paosition;
employee's appeal through the agency vaiee procedure. denial of hiring or promotion due to failure to receive career
Grievahces—which-do-—not-allege-discrimination,—a—vielation ofState employee priority consideration; denial of hiring or
G-S1267 1 (a)or{c)aviolation-of G.S 182, or that do-not promotion dueto failure to receive reduction in force priority
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consideration; and a whistleblower grievance as provided ia5 NCAC 01J .1101 UNLAWFUL WORKPLACE
Article 14 of Chapter 126. HARASSMENT AND RETAL IATION

(@) Purpose. The purpose of thisl&is to establish that the
History Note:  Authority G.S. 12dA; 12634.0% 126-34.02; State of North Carolina prohibits in any form unlawful

126-35; 150B, Article 3; 150R3; workplace harassment or retaliation based on opposition to
Eff. February 1, 1976; unlawful workplace harassment of state employees or applicants
Amended Eff. March 1, 1994; April 1, 1989; December 1, 1984;and to require that every agency and university winployees
October 1, 1984; subject to the StatdumanResource#\ct establish policies and
Temporary Amendment Eff. February 18, 1999; programs to ensure that work sites are free of unlawful
Amended Eff. February 1, 2011; July 18, 2002; workplace harassment and retaliation.

Temporary Amendment Eff. May 23, 2014. (b) As used in this Rule:

1) "unlawful _workplace harassmént means
25NCAC 01J .0610 WRITTEN WARNING unsolicited and unwelcome speech or conduct
(8) The supervisor shall monitor and promote the satisfactory based upon race, sesteed,religion, national
performance of work assignments and assure that employees do origin, age, color, disability, or genetic
not engage in unacceptable personal conduct. All types of information that creates a hostile work
performanceelated job inadequacies may constitute environment omundercircumstances involving
unsatisfactory job p@wrmance under this Section. Unacceptable quid pro quo.
personal conduct may be wer&latedand or nonwork-related 2) "hostile _work enironment means an
conduct and may be intentional or unintentional. When the environmentthat both a reasonable person
supervisor determines that disciplinary action is appropriate for would find hostile or abusive and one that the
unsatisfactory job performaagc a written warning is the first particular person who is the object of the
type of disciplinary action that an employee must receive. The harassment perceives to be hostile or abusive.
supervisor may elect to issue a written warning for grossly Whether ahostile work environmengxistsis
inefficient job performance or unacceptable personal conduct. determined ¥ looking at all of the
The written warning must: circumstances, including the frequency of the

(1) trform inform the employee that this is a allegedly harassing conduct, its severity,
written warning, and not some other non whether it is physically threatening or
disciplinary process such as counseling; humiliating, and whether it unreasonably

(2) trform inform the employee of the specific interferes  with an  employee's  work
issues that are the basis for the warning; performance.

€)) Fell tell the employee what specific ) "quid proqud' harassmenmeansunwelcome
improvements—ifapplicablémprovements, if sexual advances, requests for sexual favors, or
applicable, must be made to address these other verbal or physical conduct when:
specific issues; (A) submission to such conduct is made

4) TFell tell the employee the time frame allowed either explicitly or implicitly a term
for making the required or condition of an individual's
improvements/corrections. Absent a specified employment; or
time frame, 60 days is the time framwed B) submission to or rejection of such
for correctingunsatisfactory job performance conduct by an individual is used as
and immediate correction is required for the basis for employment decisions
grossly inefficient job performance or affecting such individual.
unacceptable personal conduarnd (4) "retaliatio’ means adverse action taken

(5) TFell tell the employee the consequences of because of opposition to unlawful workplace
failing to make the required harassment.
improvement&orrections; (c) Policy. No sta employee shall engage in conduct that falls

(b) A written warning must be issued in accordance with theinder the definition of unlawful workplace harassment or
procedural requirements of thBection Sectiog-and-include retaliation, and no personneimploymentdecisions shall be

any-applicablappealrights made on the basis of race, serged,religion, national origin,
age, colordisability, orgenetic information.

History Note:  Authority G.S. 126}; 126:34.02; B)—Purpose—TFhepurpose-of-this Rule-isto-establish-that the

Eff. February 1, 1976; State—ot—North—Carolina—prohibits—in—any—form—unlawful

Amended Eff. Octar 1, 1995; November 1, 1990; January 1, werkplace—harassment—orretaliation—based—en—oppesition to
1989; : A FEADY

September 1, 1988; and-to-regquire-that-every-agency-and-university-with-employees

Temporary Amendment Eff. May 23, 2014. subject—to—theStatePersonnel-Act—establish—pelicies and
programs—to—ensure—that—werk—sites—are—free—of—unlawful
SECTION .11007 UNLAWFUL WORKPLACE workplace-harassment-and-retakation.
HARRASSMENT b)-As-used-inthis Rule:
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as-defined-by-G-S5—1683: facts-ofeach-complaint;
(d) All employees are guaranteed the right to work in an {6——prohibition—of-internal-interference,—coercion,
environment free from unlawful workplace harassment and restraint—or—reprisal—against—any—person

been-subjected-to-unlawful-workplace-harassment-orretaliatiddistory Note:  Authority G.S. 12€l; 12616; 12617; 126
may—-appeal-directly to-the Office—of -Administrative Hearings34.01; 12634.02; 12636; 12636.1;
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Eff. December 1, 1980;

Amended Eff. November 1, 1988; April 1, 1983;
Temporary Amendment Eff. February 18, 1999;
Amended Eff. July 18, 2002;

Recodified from 25 NCAC 01C .0214 Eff. December 29, 2003; appheable—te—any—empleyee—umﬂ—n—has—been—appreved—by the
Amended Eff. Junk 2012; State-Persennel-Commission.

Temporary Amendment Eff. May 23, 2014.

History Note:  Authority G.S. 1264(9);
SECTION .12007 EMPLOYEE GRIEVANCES Eff. March 1, 2005;
Temporary Repeal EfMay 23, 2014.

25 NCAC 01J .1201 GENERAL PROVISIONS

{a)—This-Section-contains—general-provisiohsfor-two-grievancs5 NCAC 01J .1203 AGENCY GRIEVANCE
procedure—options——the—Employee—Appeals—and—GrievandREPORTS

History Note:  Authority G.S. 1264(9);

{d)—FeHhe—pu#pes&ef—tMséeeﬂen—exeept—fer—appeals—brougEﬁf March 1, 2005;
under G-S-—1285-the term-—career-state-employee”as-used ilemporary Repeal Eff. May 23, 2014.

this-Section-shall-have-the-meaning-assigned-to-it-by-the State
Personnel-Act—The-employee-must-havtaiaed-careerstatus at 25 NCAC 01J .1204 DISCRIMINATION AND
the—ﬂme—the—aet—gnevanee—er—empleyment—p#aeﬂee—that—ls tHéETALIATION/SPECIA L PROVISIONS

History Note:  Authority G.S. 124.1; 1264(17); 12625; choose—tofollowthe—agencygrievance—procedure—including

126-34; 12635; 126 39; mediation—or-whether-they choose-to-appealdirecthyto-the State
Eff. March 1, 2005; Personnel-Commission-by-filing-a-petition-for-a-contested case
Temporary Repeal Eff. May 23, 2014. hearing-with-the-Office-of Administrative Hearings—The-30 day

25 NCAC 01J .1202 AGENCY RESPONSIBILIT IES with-the Equal-Employment Oppertunity- Commission.
{a—The-agency-grievance—procedure-shall-be-implemented and
contindously-evaluated-by-the-agency—Each-ageney-shall, on distory Note:  Authority G.S. 1261(9); 12616; 12617; 126
beforeJanvary—1—ofeach—eveambered—year—submit—to-the 34.1(a);12636(a);

Officeof State Personnel-either: Eff. March 1, 2005;
H)—thecurrent—agency—grievance—procedure forTemporary Repeal Eff. May 23, 2014.
approval-or

{2———a-statement-that-itsgrievangeocedure—has 25 NCAC 01J .1205 UNLAWFUL WORKPLACE
Ret-changed-sinceJanuary—1-of-the-tastprioHARASSMENT
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such-an-allegation,—even-if the-employee-chooses-mediation astmethe—employee-spent-in—atiendance—at-these—administrative
option-in-the-agency'Unlawful- Werkplace HarassmentPolicy.  proceedings.

History Note:  Authority G.S. 1264(9); 1264(11);) 126 History Note:  Authority G.S. 1264(9);
34.1(a);126-36(b)(1),(2) Eff. March 1, 2005;

Eff. March 1, 2005; Temporary Repeal Eff. May 23, 2014.
Temporary Repeal Eff. May 23, 2014.

SECTION .13007 EMPLOYEE APPEALS AND
25 NCAC 01J .1206 TIME LIMITS GRIEVANCE PROCESS
(a)—Adinal-agency-decision(FAD)-must-be-isduwithin-a
reasonable-period-of-timefrom-the-date-the-grievance-isfiled @ NCAC 01J .1301 MINIMUM PROCEDURAL
me—empleyee—#my—#—e#g@e—appeal—te—meétate—%onnaEQUIREMENTS

History Note:  Authority G.S. 1261(9); 12634.1; grievance—does—not—fall—within—the

Eff. March 1, 2005; administrative-or-decisiemaking-authority-of
Temporary Repeal Eff. May 23, 2014. the—immediate—supervisor,—the —immediate
isor—_shall-withi : of
25 NCAC 01J .1207 FINAL AGENCY ACTION the-grievance—referthe-grevance-to-the-lowest
tn-every-employee-grevance-in-which-the-grevant-has-the right level—supervisor—with—administrative— or
ol-appeato-the-State—Personnel-Commission{(SPC)—the final decisionmaking—authority—over—the—subiect
decision-of-the-agency-head-mustinform-the-grevantin-writing matter—ot—the—grievance—and—netify—the
that-any-appeal-from-the final-agency-decision-must-be-made to employee-of-the fact-of-and-the basisfor the
the SPC-within-30-days-afterreceipt-of-notice-of-the-decision or referral—The-agency-grievancmopedure-shall
action-which-triggers—the right-of-appeal—Further-the-agency outline—those-issues—in—addition-to—contested
shal-nform-the-grievantin—writing-that-an-appeal-to-the- SPC case-issues—under-G.S— 12461 if-any—that
shall-be-made-by-filing-a-petitionforcontested-case-hearing with are—grievable—under—each—agency's—internal
the-Office-of-Administrative-Hearings,—424-North-Blount-Street, grievance-procedure-and-whether-and-to-what
67t4-Mail-Service-Center—Raleigh North-Carolina-2£63%4. extent—persons—who-have—not-attained—career
status—under—G-S51263-1—may—utiize—the
History Note:  Authority G.S. 1261(9); 1267.2; 12635; agency-grievance-procedure.
126-:37; 12638; 150B23(a); &——TFhe-employee-shal-have-theright-to-have the
Eff. March 1, 2005; decision—ol—the—immediate—supervisor
Temporary Repeal Eff. M#8, 2014. reviewed——The—step—or—steps—after— the
immediate—supervisor's—step—shallinclude a
25 NCAC 01J .1208 LEAVE IN CONNECTION WITH step—at-which-the—employee-hasthght to
GRIEVANCES orallypresent-the—grievance—and—where the
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History Note:

procedure—shall—establish—a—process- for (5)

reguirements-of 25-NCAC 01J-0615. 9)

Authority G.S. 1264(9); 1264(10); 126

4(17); 1267.2; 12616; 12634; 12634.1; 12634.2; 12635;

The timeframes in which grievable issues must
be raised in bothhe informal and formal
internalgrievance process;

The timeframes in which the agency or
university must complete the informal process
and each step of the formialternal grievance

process;
Mediation shall serve as Step 1 of the formal
internal grievance process. A detailed

description of the mediation process and
timeframe to be followed in Step 1 shall be
provided to include that a mediation agreement
is legally binding and that if impassecurs;
occursthe agency shall inform the grievant of
the Step 2 grievance process and timeframe for
filing;

A Hearing shall serve as Step 2 of the formal
internal grievance process. A detailed
description of the hearing process and
timeframe to be followed in Step 2 shall be
provided, including that a grievant has the
opportunity to present the grievance orally to a
reviewer(s) outside the grievant's chain of
command,eg-, e.q. Hearing—Officer hearing
officer or-Hearing—Panelhearing panelThe

Hearing—Officer hearing officer or Hearing
Chair hearing chairshall draft a proposed

recommendation with findings of fact for a
Final-Agency-Decisionfinal agency decision;
The process antimeframe for the proposed
recommendation to be submitted to the Office
of State Human Resources for review and
approval;

126-36; 12637; 12638; 150B23; (10) The process and timeframe for issuance of a
Eff. March 1, 2005; Final Agency Decision shall not exceed 90
Temporary Repeal Eff. May 23, 2014. calendar days of the initial filing of the
grievance in the formalinternal grievance
25 NCAC 01J .1302 GENERAL AGENCY process;
GRIEVANCE PROCEDURE REQUIREMENTS (11 Information about any applicable appeal rights
(@) All agencies and universities shall adopt the Employee to the Office of Administrative Hearings shall
Grievance Policy, which shall be approved by@Héce-of State be included in the Final Agency Decision;
Human Reseurces. Resources Commission, based on the (12) The responsibilities of all parties involved in
standards in Paragraph (d) of tRigle the grievace process to include: grievant,
(b) Grievances filed on an untimelgpdis must be dismissed. respondent, hearing officer, hearing panel and
(c) A grievant who has an unexcused failure to attend the Step 1 chair, agency and university Human Resource
- Mediation or Step 2 Hearing as scheduled forfeits the right to Office, Equal Employment Officer,
proceed with thénternalgrievance process. Affirmative Action Officer, Agency Head and
(d) An agency or university grievance process shaluide the designee, and the Director of the Office of
following: State Human Resources and designees; and
Q) A list of who may file a grievance; (13) The manner in which changes in the grievance
(2) A list of grounds for filing a grievance under policies will be communicated to employees.
the internal grievance process;
3) A list of grounds for which contested casesHistory Note:  Authority G.S. 1264.01; 12634.02;
may be brought to the Office of Temporary Adoption Eff. May 23, 2014.
Administrative Hearings aftethe conclusion
of theinternalgrievance process; 25 NCAC 01J .1303 AGENCY AND UNIVERSI TY
4) An informal process for attempting to resolve GRIEVANCE REPORTS AND DATA ENTRY
a grievable issue prior to themployee (a) Every agency and university shall, semnually and as
employeésfiling a formalinternalgrievance; otherwise requested by the Office of State Human Resources,
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compile information on employee grievances. These reporgrior to the processing of any human resources actionsfdy
shall be due to the Office of State HamResources on the first the Office of State Human Resources or the university human
business day of each of the following months: January and Julyesources and payroll system.
(b) The Office of State Human Resources shall make reports (§ Requests to enter data into the State's human resources and
the State Human Resources Commission at its February apdyroll system that are required by the provisions of any
August meetings based upon the informatioppéied in semi  settlement or consent agreement thas not been approved by
annual agency reports. the Office of State Human Resources as required byRtls,
(c) Every agency and university sh&hterenterand maintain  Rule shall not be processed by the human resources and payroll
all grievance data on a monthly basis in the State's HR/Payraliformation system used by agencies with employees subject to
system or other applicable human resources information systenChapter 126, and shall be returned to theney without action.

(@) Any mediation agreement, settlement agreement, consent

History Note:  Authority GS. 1264(6),9); agreement or order issued under Chapter 126 of the General

Temporary Adoption Eff. May 23, 2014. Statutes shall comply with the rules in this Subchapter.
However, no rules in this Subchapter shall constrain the

25 NCAC 01J .1304 SETTLEMENTS/CONSENT authority of any agency to request an exception from these

AGREEMENTS IN GRIEVANCES, CONTE STED CASES Rules; nor shall any provision of thedRules restrict the
(&) Any mediation agreement, settlement agreement, or consatiscretion and authority of any decision maker applying these
agreement in a grievance or contested case that reghies rules to apply the rules consistent with the decision nmker
entering of data into human resources and payroll informatiodiscretion anguthority.

system used by agencies with employees subject to Chapter 126,

must be approved by the Office of State Human Resources féfistory Note:  AuthorityG.S.126-4; 126-:34.01;

compliance with all rulescontained in Subchapter1C  Temporary Adoption Eff. May 23, 2014.

(Personnel Administration), 01D (Compensation), O1E

(Employee Benefits))1H (Recruitment and Selection), a@tld 25 NCAC 01J .1305 OFFICE OF STATE HUMA N
(Employee Relations)in Title 25 of the North Carolina RESOURCES REVIEW AND APPROVAL OF FINAL
Administrative Code before the agency enters the data. AGENCY DECISION (FAD)

(b) Data is required to be entered inte tiuman resources and The Director of the Office of State Hum&dReseources—sk:
payroll information system by an agency when it determines th&esources:

an action must be taken that affects classification, salary, leave, D) Review Shall reviewevery agency/university
demotion, reassignment, transfer, or for any other human final agency decision (FAD).

resources action, except where the opkrseral personnel (2) EstablishShall establisktriteria and standards
action taken as a result of the settlement is the substitution of a for the content of a FAD.

resignation for a dismissal. 3) May approve as written or make
(c) Approval by the Office of State Human Resources shall be recommendations for modifications or reversal
indicated by the signature of the State Human Resources to the agency so that the FAD complies with
Director or hisor herdesignee in an appropriate place on the criteria established by the Office of State
settlement or consent agreement or by other means acceptable to Human Resources.

the Office of State Human Resources Director. This provision

shall not be construed to require Office of State Humaristory Note:  Authority G.S. 1264.01; 12634.02;
ResourcefResourcesapproval ofa settlement in which the only Temporary Adoption Eff. May 23, 2014.

portion requiring approval is the awarding of attorney's fees to

the employee's attorney by the State Human Resourc@s NCAC 01J.1306 BACK PAY

Commission. In grievances filed on or after Augu21, 2013:

(d) This provision shall also not be construed to require 1) Back pay may be awarded in all cases in
approval of any settlement the terned which allow an which back pay is warranted by law.
employee to substitute a resignation for a dismissal and to (2) Full or partial back pay is not dependent upon
withdraw a grievance or a contested case action. whether reinstatement is ordered.

(e) The provisions of 25 NCAC 01A .0104 (EXCEPTIONS 3) Gross back pay shall always be reduced by any
AND VARIANCES) must be complied with when any provision interim earnings, except thanterim earnings

of a settlement or consent agreement in a grievance or contested from employment which was approved
case requires an exception to or variance from the rules in this secondary employment prior to dismissal shall
Chapter. Chapter contained in Subchapter81C (Personnel not be set off against gross back pay. Any
Administration), 01D (Compensation), 01E (Employee unemployment insuranckenefits paid to the
Benefits),01H (Recruitment and Selection), a@#iJ (Employee employee shall also be deducted from the
Relations) This compliance shall be in addition to the gross back pay amountdue, due if
requirements of this Rule. Any settlement onsent agreement unemploymentinsurance benefits were not
that contains a provision that requires an exception to or taxed when received by the employee.
variance from existing human resources policy must be reviewed (4) All applicable state and federal withholding
and approved by the Office of State Human Resources Director taxes, including social securitiaxes taxes,
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(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

shall be paid from the reduced gross back pay wages by seeking employment following
due; due. reduced"Reducedgross backpay separation shall be on the employee.

pay" being is gross back pay due minus

interim earnings er—and unemployment History Note:  Authority G.S. 1264(9); 12634.01; 126
insurancebenefitsreceived. 34.02;

The employee's regular retirement contributionTemporary Adoption Eff. May 23, 2014.

shall be paid on the total, unreduced amount of

gross back pay due. 25 NCAC 01J .1307 FRONT PAY

Back pay shall include payment for all In grievances filed on or after August 21, 2013:

holidays whieh that the grievant would have 1) Front pay may be awarded in all cases in
been paid for except for the interruption in which front pay is warranted by law.
employment status. Holiday premium pay (2) Front-pay"Front pay is the paymenbf-an
shall never not be a part of any back pay amwount to an employee abovheisther his or
award. her regular salary, such excess amount
Shift premium pay shall be a part a back representing the difference between the
pay award,award if the grievant would have employee's salary ihistherhis or hercurrent
been entitled to such pay in the absence of the position and a higher salary determined to be
interruption in employment. This benefit shall appropriate due to a finding of discrimtizan.

not be applicable in cases involving a failure to ) Front pay may also result from an order of
hire or a failure to promote. reinstatement to a position of a particuarel,
Employees shall not beentitled to any level which that the agency is unable to
discretionary paywhich that may or may not accommodate immediately. Front pay shall be
have been awarded to them in the absence of paid for such period as the agency is unable to
the interruption in employment (for example, hire, promete—promote, or reinstate the
merit increments). employee to a position at the appropriate level
Back pay shall include any across the board and as warranted by law.

compensationwhich that would have been 4) Front pay shall terminate upon acceptance or
included in the grievant's regular salary except rejection of a positiosensistent-with-the-order
for the interruption in employment. This of-the-commissionto which the employee has
includes one timébenuses';bonuses, across been determineth be entitled.

the board legislative increments or across the (5) Front pay shall be available as a remedy in
board legislative pay increases. cases involving hiring, promotiorgemetion

If the grievant's longevity eligibility date demotion,or dismissal.

occurred during the period of interrupted (6) Front pay shall be payable under the same
employment, back pay shall include the conditions as back pay except that the only
difference between the prorated longevity deductions from front pay shall Her usual
payment made at dismissal and the amount of and regular deductions for state and federal
longevity pay that would have been payable withholding taxes and the employee's
had employment not been interrupted. If the retirement contribution. There may also be a
grievant is reinstated prior to hisr her deduction for other employment earnings,
longevity date, no adjustment for longevity whether paid by the state or another employer,
pay shall be made in the back pay award. The so as to avoid unjust enrichmte of the
prorated longevity payment made at the time grievant.

of dismissal shall be deducted frotime full @) Shift premium pay and holiday premium pay
amount otherwise payable on the next shall not be available on front pay.

longevity eligibility date.

Back pay must be applied for on the History Note: Authority G.S. 12€(9); 12634.02;
appropriate Office of State Human ResourcesTemporary Adoption Eff. May 23, 2014.

form, available on the Office of State Human

Resources website, www.oshr.nc.gov. 25 NCAC 01J .1310 INTEREST

One compoant of the decision to award back The state shall ndie—required-t@ay interest on any back pay
pay shall be evidence, if any, of the grievant'saward.

efforts to obtain available, suitable

employment following separation from state History Note:  Authority 1264(9);

government. The burden of proof that a Temporary Adoption Eff. May 23, 2014.

grievant did not mitigate his or her lost wages

by seking employment following separation

shall be on the agency. The burden of proof

that an employee mitigated his or her lost
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25 NCAC 01J .1312 CAUSES FOR History Note:  AuthorityG.S.126-4(9); 12634.02;
REINSTATEMENT Temporary Adoption Eff. May 23, 2014.

For grievances filed on or after August 21, 2013, reinstatement

from dismissal, suspension, or daion may be ordered only 25 NCAC 01J .1316 REMEDIES FOR PROCEDURAL

upon a finding of lack of substantive just cause (25 NCAC O01¥IOLATIONS

.0604) or discrimination discrimination, harassment, or (a) Failure to give written notice of applicable appeal rights in
retaliationprohibited by G.S. 1266 and126-34-02.126:34.02  connection with a dismissal, demotionsuspension without pay

or that an employee was dismissed, suspendedemmoted in  shall be deemed a procedural violation. The sole remedy for this
violation of G.S. 1264.02 because he or she was aviolation shall be an extension of the time in which to file an
whistleblower. For the purpose of this Rule, and in addition toappeal. The extension shall be from the date of the procedural
those matters listed iB5-NCAC-013-0604Rule .0604 of this violation to no more than 30 calenddays from the date the
Subchapterfailure to issue the required number and kind ofemployee is given written notice of applicable appeal rights.
warnings or other disciplinary actions prior to dismissal for(b) Failure to give specific reasons for dismissal, demotion or
unsatisfactory job performance shall also be considered tuspension without pay shall be deemed a procedural violation.

constitute a lack of substantive just cause. Back pay, attorney's fees, or both mayawearded for such a
violation. Back pay or attorney's fees, lsoth, both may be
History Note:  Authority G.S. 126H9); 12634.02; 12635; awarded for such a period of time as is appropriate under the
Temporary Adoption Eff. May 23, 2014 law, considering all the circumstances.
(c) Failure to conduct a paismissal conference shall be
25 NCAC 01J .1313 SUSPENSION WITHOUT PAY deemed aprocedural violation. Further, the remedy for this

For grievances filed on or after August 21, 2013, back pay shaliolation shall require that the employee be granted back pay

be ordered in those cases in which it is determined that faom the date of the dismissal until a date determined

suspension without pay lacked substantive just cause or was appropriate in light of the purpose of gssmissal conferences,

act of diserimination, discrimination, harassment, or retaliation which is to provide atice to the employee and an opportunity to

prohibited by G.S. 1286 or126-34-02.126-34.02, or violated be heard. Reinstatement shall not be a remedy for lack of a pre

G.S. 12634.02 because the employee was found to beismissal conference.

whistleblower under Article 14 of Chapter 126 of the General

Statutes. History Note:  Authority G.S. 1261(9); 12634.02; 12635;
Temporary Adoption Eff. May 23, 2014.

History Note:  Authority G.S. 1264(6); 12616; 12634.02;

126-35; 25 NCAC 01J .1317 REMEDIES: SALARY
Temporary Adoption Eff. May 23, 2014. ADJUSTMENTS
(a) No department, agency or institution may use witiade
25 NCAC 01J .1314 DISCRIMINATION, or within-range salary adjustments as a method of resolving any
HARASSMENT, OR RETAL IATION grievance, contested case or lawsuit without advance notice to

For grievances filed on or after August 21, 2013, back payhe Office of State Human Resources and {eciic, written
transfer, prometion promotion, or other apropriate remedies, approval of the State Human Resources Director.
remediesjncluding corrective remedies to ensure that the samé) Any withingrade or withirrange salary adjustment

or similar acts do not recur, may be ordered wherg@roposed to be approved by the State Human Resources Director
discrimination, harassment, or retaliation in violation of G.Smust be in compliance with existing salary administration

126-16 or 12634.02areis found. policies (see 2 NCAC 01D .0100 et seq) or shall have prior
approval as an exception to or waiver from such policies in
History Note:  Authority G.S. 1261(9); 12616; 12634.02; accordance with 25 NCAC 01A .0104.

Temporary Adoption Eff. May 23, 2014.

History Note:  Authority G.S. 1261(2); S.L. 201382;
25 NCAC 01J .1315 VOLUNTARY PROGRAMS O R Temporary Adoption Eff. May 23, 2014.
BENEFITS
Voluntary programs or benefits (such as the 401K progran5 NCAC 01J .1318 CERTAIN REMEDIES NOT
voluntary health and life insurance programs or deferred\VAILABLE
compenston) are the choice of the employee and are thdunitive,exemplaryexemplary,and othesuehdamages are not
employee's responsibility. Such voluntary programs or benefitavailable as remedies in appeals brought under Chapter 126 of
are not addressed by any awards under tReges and Chapter the North Carolina General Statutes.
126 -but-may-be-governed-by—contractual-provisions—with non
state-agencied26. Retroactive contributions or membership in History Note:  Authority G.S. 1261(9); 12634.02
any such program shall not be part of any remedy awarded femporary adption Eff. May 23, 2014.
any employee. To the extent that retroactive coverage or
membership is available, the grievant is responsible for any
action seeking to obtain such ledits.
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25 NCAC 01J .1319 SITUATIONS IN WHICH 25 NCAC 01J .1402 FLEXIBILITY

ATTORNEY'S FEES MAY BE AWARDED Agencies—shall-have-the flexibility-tdecide—which—grievable

For grievances filed on or after August 21, 2013, attorney's fedssues—will-hot-be—subject-to—mediatioh—lhr—addition,—agencies

may be awarded only in the following situations: may—choose—to—mediate—nongrievable—issues—by—developing
(1) the grievant is reinstated; internal-agency-policies-and-procedures-outside-the-scope of the

(2) the gievant is awarded back pay from either arules-in-this-Section—Agencies-may-utilize-naddis-serving-in
demotion or a dismissal, without regard to the-OSP-Mediator-Pool—25-NCAC-01J-1410,formediating
whether the grievant has been reinstated; nongrievable-issues.—In-such-situations-OSP-and-the-reguesting

3 the grievant prevails in a whistleblower ageney-shall-work-out-a-mutually-acceptable-process-to-access

grievance. the-mediator-pool-of resources.
History Note:  Authority G.S. 1261(11); 12634.02; History Note:  AuthorityG.S. 1264(9); 1264(10); S.L. 2013
Temporary AdoptioiEff. May 23, 2014. 382,
Eff. March 1, 2005;
25 NCAC 01J .1320 ATTORNEY'S FEES MAY BE Temporary Repeal Eff. May 23, 2014.

AWARDED AS A RESULT OF A SETTLEMENT

Attorney's fees may be paid as the result of a settlement in ti2% NCAC 01J .1403 INFORMAL MEETING WIT H

grievance procedure, providing such fees are explicith SUPERVISOR

incorporated as a part ofweritten settlement agreement signed FepaLLgﬂev&bl&issues—m&ageneres—sha#enemﬁag&employees

by both parties. Attorney's fees shall not be awarded as the

result of a settlement unless such fees are a specific part of tbeethepsupemser—m#r&empleyeeséhamaﬁeemmand

written settlement agreement.

History Note:  Authority G.S. 1281(9). 1264(10); S.L. 2013
History Note:  Authority G.S. 1264(11); 12634.01; 126  382;

34.02; Eff. March 1, 2005;
Temporary Adoption Eff. May 23, 2014. Temporary Repeal Eff. May 23, 2014.
SECTION .140071 EMPLOYEE MEDIATION A ND 25 NCAC 01J .1404 MEDIATION PROCEDURE
GRIEVANCE PROCESS &) —\Where—a-agency-has—desighated-—an—issue—as—subject to
mediation—mediation-is-Step—1-in-the-Employee-Mediatien and
25 NCAC 01J .1401 MINIMUM PROCEDURAL Grievance Process—Mediation-follows-unsuecessful-attempts by

REQUIREMENTS employees—toresolvegrievable-issues—with-their—immediate or

History Noe:  Authority G.S. 12€1(1); 1264(9); 12616; behalf-of-the-ageney.

126-34; 12634.1; 12634.2; 12635; 12636; 126-37; 12638; {2——In—situations—where—the —selected—mediator
150B23;S.L. 2013382; cannot-attend-the-mediationtheremust be an
Eff. March 1, 2005; emergency—substitution—of—a—mediator—This

Temporary Repeal Eff. May 23, 2014.
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Mediation-Administrator-or-designee. parties.
3)y——OSP-Mediation-Administrator-and-designees{e)}—Any resolution-achieved-through-mediation,—to-the-extent
may-attend-as-observers that-it-involves-agrievance-or-a-contested-case-issue,—shall be
{4 ——Representatives,-advisors-and-attorneys-are nateated-as—a—settlement-agreement-and,—as-such—is—subject to
permitted-p-attend. approval-by the State-Personnel Director-and-the-State Personnel
(5——Audiotape,—videctape—or—other —automated Commissioras-outlined-in-Rule-1412 of this-Section.
recordings-are-notpermitted.

{H—Because-mediation-is-Step-1-of the-internal-agency-grievanétistory Note:  Authority G.S1264(9); 1264(10); S.L. 2013
process;-attorneys-are-not-permitted-to-participate-directhy-in tHz82;
process—However—because—a—mediatitimt—resolves—an  Eff. March 1, 2005;
employee's—grievance—willresultin—a—Mediation—AgreementTemporary Repeal Eff. May 23, 2014.
either—party—may—ask—for—a—recess—at—anytime—during the

mediation-in-orderto-obtainlegal-adviceregarding-the-terms ¢f5 NCAC 01J .1407 POST MEDIATION
the-Mediation-Agreement. (a)—Employees—and—supervisors—who—breach—a—mediated

History Note:  Authority G.S. 1264(9); 1264(10); 126  including-dismisalbased-on-unacceptablepersonalconduct.

4(17); 12634; 12635; S.L. 2013382; {b)—Except-for-the Mediation—Agreement—itself,—all—other

Eff. March 1, 2005; documents—generated—during—the—course—ol-mediation—and any

Temporary Repeal Eff. May 23, 2014. communications—shared—mn—econnection—with—mediation are
" ol to 4 dod byl

25 NCAC 01J .1405 CONCLUSION OF MEDIAT ION {e)-When-mediation-does-notresultin-agreementthe-employee

[eIeteTel History Note:  Authority G.S. 1261(6); 1264(7); 1264(10);
{&—Employee—and-agencyrepresentative—sign d2634; S.L. 2013382;
Mediation-Agreement. Eff. March 1, 2005;
{2 ——Each—partyreceives—a—copy—of-tlmigned Temporary Repeal Eff. May 23, 2014.
Mediation-Agreement.

3)—Mediation-Agreements-shall- be-maintained on25 NCAC 01J .1408 EMPLOYEE
M&quuageney—fepnet—les&than#wee—years RESPONSIBILITIES FOR MEDIATION

anotheragency-if-the-employee-transfers {——make-a-good-faith-effort to-medialsputes;
{5)—Mediation—Agreements—shall-be—bindiren 2—attend-mediations-as-scheduled-by-the-agency;

both-parties. and
{e}—Mediation-Agreements—are—considered—public-documents 3)}——notify—agency—personnel—n—advance—when
underG-5-—132-3. circumstances—prevent—the—employee—rom

attending—a—scheduled—mediation—Faiure to
History Note:  Authority G.S. 1281(9); 1264(10); 126 make—such—an—advanced—netiication—shall
4(17);S.L. 2013382; cause-the-grievancee-dismissed.
Eff. March 1, 2005;
Temporary Repeal Eff. May 23, 2014. History Note:  Authority G.S. 1261(9); S.L. 2013382;
Eff. April 1, 2005;

25 NCAC 01J .1406 LIMITATIONS ON A Temporary Repeal Eff. May 23, 2014.

MEDIATION AGREEMENT

{a)—Parties-to-the-mediation-shall-net-enter-into—an—agreemedb NCAC 01J .1409 AGENCY RESPONSIBILIT IES
that-would-exceed-the-scope-of-theirauthority—The -MediatioFOR MEDIATION

Agreementshall: {(a)-Each-ageney-shall:
B————serve-as-a-written-record, B——-administerthe—mediation—program—within-the
; ) - ;
Personnel-Commission—rules—and—appheable {2—appointan-agenecy-intake-coordinaterwhe- will
 federablaw:and be—responsible—for—organizing—the—mediation
3}—notbetransferable-to-anotherstate-agency. precess;
b)—When—mediation—resolves—a—grievance—but—it—is— later 3)—determine—suitablelocations—foer—conducting
determined—that—one—or—more—provisions—of —theMediation mediations;
Agreement-do—notomply—with-State Personnel-Commission {4)——ensure—confidentiality-of the-mediation-te-the
rules—applicablestate-orfederal-aw,—theparties—mayreturn to extentprovided-by-law;
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(5)——schedle—only—mediators—from—the —OSP 3)——TFhe—agency—grievance—procedure—shall
Mediation-PoolHor-each-mediation-session; encourage—direct—communication—between
(6)—reimburse—mediators—for—travel—and—other employees—and-their-immediate-supervisor or
expenses-at-state-approved-rates-and-covering other-supervisor-in-the-clmof command-to
any—administrative—costs—associated—with attemptto-resolve the-grievance.
mediation; {4y——All-decisions-issued-by-the-agency-after the
{H—designate—management—personnel-hswgs discussion—between—the—employee—and the
human-resources-personnel-and-legal-counsel, mmediate—supervisor—or—other—supervisor in
to-be-available-to-answer-guestions-that- may the-chain-of command-shall-beinwriting-and a
arise-during-the-mediation-proeess; copy-provided-to-the-empyee.
{8)—desighate—agency—representatives—who- will {5)—For—these—issues—subject—to—mediation, the
mediate-in—good-faith-and—who—will-have-the agency—grievance—process—shallrequire—both
audthority-toreach-an—agreement-bahaliof the-employee-and-an-agency-representative to
the-agency-to-reselve-a-grievance; mediate—a—dispute—by-attending—a—scheduled
{9)—submit—data—to—OSPfor—the—purpese of mediation.
evaluating—the—mediation—process—for—cost {6y -mediation-does-not result-in-agreement; the
containment—and-—resolution—of —grievances employeds-entitled-to-proceed-to-Step-2—The
efficiently-and-effectively:-and agency-shal-notify-the-employee—within- 10
40 ——submitt0—OSP—a—copy—of—al—Mediation days—ofthe—unsuccessiul—mediation—oi- the
Agreemeis-executed-by-the-agency. oplion—to—present—the—grievance—orally—to a
byY—An—-ageney—employeedesighatedto—attend—mediation on reviewer-orreviewers—outside—of-the—chain of
behalt-of the-agency-shall-neotify-agenecy-personnel-in-advance command,—e.g—Hearing—Officer—or—Hearing
when—circumstances—prevent—the—employee—from—attending a Panel.
scheduled—mediation—Falure—to—make—such—an—addance {Hh——The-employee-shall-have- therightto-challenge
notification-may-subject-the-employee-to-disciplinanyaction whether-the-person;-or-body-of persons-outside
of-the—chain—ofcommand—reviewlevel—can
History Note:  Authority G.S. 1261(6); 1264(9); 1264(10); repder—an—unbiased—recommendation— The
S.L. 2013382; agency-procedure-shall-establish-a-precess for
Eff. April 1, 2005; the—challenge—as—welhs—the—procedure—or
Temporary Repeal Eff. May 23, 2014. selection—of—a—replacement—reviewer—when
necessary.
25 NCAC 01J .1410 OFFICE OF STATE {8)——The-agenecy-shal-set-up-time-limitsforappeal
PERSONNEL RESPONSIBLITI ES and—for—the—employee—and—the—agency to
Fhe Office-of State PersonneH{OSP)-shall: respond—to—each—other—during—the—grievance
{1)—appoint-the-OSP Mediation-Administrator as procedure—The-agency-may-not-set-any-time
program-manager, limitfor-itself that-is-more-than-twice-the-time
2 —develop-an-OSP-mediaterpool; limit-established-foremployees.
{3)}——identify —mediator—training—programs—and 9)——An-employee-filing-a-grievance-shall-do-so not
resources—and later—than—15—calendar—days—after—the- last
4——~conduct-ongoing—studiesfanalysis—to—evaluate neidentdor-which—the-employee—isfiling—the
program-effectiveness. grievance-unless-the-internal-ageneygedure
providesforalongerperod.
History Note:  Authority G.S. 12€4(9); 1264(10); S.L. 2013 B0 —Neither—party—to—the—grievance—shall- be
382; represented—by —attorneys—or—other—persons
Eff. April 1, 2005; during-the-internal-agency-grievance procedure
Temporary Repeal Eff. May 23, 2014. or-during-any-mediation-procedure.
25 NCAC 01J .1411  AGENCY PROCEDURAL History Note: ~ Authority G.S. 12649); 1264(10); 126
REQUIREMENTS FOR EMP LOYEE MEDIATION AND 34.1(a);S.L. 2013382;
GRIEVANCE POLICY Eff. March 1, 2005;

ievancel emporary Repeal Eff. May 23, 2014.

él%—'Fh&ageﬂey—g#e\;aFtee—pmeedwe—sh&H—state the5 NCAC 01J .1412 OFFICE OF STATE
issues—that—in—addition-to-these listed—in-G.S.PERSONNEL RESPONSIBILITIES FOR EMPLOYEE
126-may-be-grieved-atthe-ageney-level. MEDIATION AND GRIEVA NCE PROCESS

2)——TFhe—agenecy—grievance—procedure—shall listFhe-Office-of State Personnel-shall:
which-issues-@&rsubject-to-mediation{Step 1) H—review—eachproposed—Employee—Mediation
and-which-issues-shall proceed-directlyto a and—Grievance—Process—for—conformity—with
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State—Personnel—Commission—rules,— and

applicable-state-and-federalHaw; History Note:  Authority G.S. 12€1(9); 1264(10); S.L. 2013
(22— present-the-procedure—to-theState Personnél82;

Commission-for-consideration-and-approval atEff. March 1, 2005;

its-next-availablecheduled-meeting:-and Temporary Repeal Eff. May 23, 2014.
{3)—provide—consultation—and-technical-assistance

to-agencies-as-needed.
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APPROVED RULES

This Section includes a listing of rules approved by the Rules Review Commission followed by the full text of thoke rules
rules that have been approved by the RRC in a form different from that originally noticed in igterRegvhen no notice was
required to be published in the Register are identified by an * in the listing of approved rules. Statutory Refereth66BG.S.
21.17.

Rules approved by the Rules Review Commission at its meeting®i8 2014.

REGISTER CITATION TO THE
NOTICE OF TEXT

AGRICULTURE, BOARD OF
Admission Rules 02 NCAC 20B .0104* 28:15 NCR
Plant Analysis Service 02 NCAC 37 .0202* 28:15 NCR

NC RURAL ELECTRIFICATION AUTHORITY
Arbitration Policies 04 NCAC 08 .0313* n/a G.S. 150B-21.12(c)

HISTORICAL COMMISSION

Statement of Purpose of Archives and Records 07 NCAC 04M .0101 28:11 NCR
Section

Archives Search Room Hours 07 NCAC 04M .0102 28:11 NCR
Archives Reference Services o7 NCAC 04M .0103 28:11 NCR
Archives Stacks 07 NCAC 04M .0104* 28:11 NCR
Public Research Facilities Regulations o7 NCAC 04M .0105* 28:11 NCR
Duplication Services 07 NCAC 04M .0106* 28:11 NCR
Outer Banks History Center Gallery Requlations 07 NCAC 04M .0107* 28:11 NCR
Procedures for Listing o7 NCAC 04M .0202* 28:11 NCR
Approval of Requests 07 NCAC 04M .0203* 28:11 NCR
Removal of Names from the List 07 NCAC 04M .0204* 28:11 NCR
Definition of Good Cause 07 NCAC 04M .0205 28:11 NCR
Acceptance of Non-Government Papers 07 NCAC 04M .0301* 28:11 NCR
Valuation 07 NCAC 04M .0302 28:11 NCR
Organizational Records 07 NCAC 04M .0303 28:11 NCR
Bible Records 07 NCAC 04M .0304 28:11 NCR
Review 07 NCAC 04M .0401* 28:11 NCR
Preparation of Lists 07 NCAC 04M .0402* 28:11 NCR
Approval by Historical Commission 07 NCAC 04M .0403* 28:11 NCR
Transfer of Records to State Records Center 07 NCAC 04M .0501 28:11 NCR
Legal Custody of Records 07 NCAC 04M .0502* 28:11 NCR
Procedures for Transfer of Records 07 NCAC 04M .0503* 28:11 NCR
Records Center Reference Service 07 NCAC 04M .0505 28:11 NCR
Personnel Records 07 NCAC 04M .0507* 28:11 NCR
Cetrtification by Agency with Custody 07 NCAC 04M .0508* 28:11 NCR
Destruction of Records in State Records Center 07 NCAC 04M .0509* 28:11 NCR
Methods of Destruction 07 NCAC 04M .0510% 28:11 NCR
Destruction of Certain Records Scheduled for 07 NCAC 04M .0511* 28:11 NCR
Archives

Restricted Areas in State Records Facilities 07 NCAC 04M .0512* 28:11 NCR
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APPROVED RULES

Statement of Purpose 07 NCAC 04V .0101 28:11 NCR
Outer Banks History Center Search Room Hours 07 NCAC 04V .0102 28:11 NCR
Outer Banks History Center Reference and 07 NCAC 04V .0103 28:11 NCR
Technical Services

Admission to Outer Banks History Center Stacks 07 NCAC 04V .0104 28:11 NCR
Outer Banks History Center Search Room 07 NCAC 04V .0105 28:11 NCR
Regulations

Public History Gallery Hours 07 NCAC 04V .0201 28:11 NCR
Public History Gallery Regulations 07 NCAC 04V .0202 28:11 NCR

MENTAL HEALTH, COMMISSION FOR
State Facility Environment 10A NCAC 28C .0201* 28:08 NCR

HOME INSPECTOR LICENSURE BOARD

Fee Schedule 11 NCAC 08 .1011* 28:15 NCR
Definitions 11 NCAC 08 .1020 28:15 NCR
Definitions 11 NCAC 08 .1201* 28:15 NCR
Definitions 11 NCAC 08 .1301 28:15 NCR
Continuing Education Required for Renewal of 11 NCAC 08 .1302* 28:15 NCR
Active License

Elective Course Component 11 NCAC 08 .1318* 28:15 NCR

ALARM SYSTEMS LICENSING BOARD
Prohibited Acts 12 NCAC 11 .0105* 28:12 NCR

WILDLIFE RESOURCES COMMISSION
Course Requirements 15A NCAC 10K .0101* 28:12 NCR

CEMETERY COMMISSION

Areas of Responsibility 21 NCAC O07A .0103 28:07 NCR
Functions 21 NCAC 07A .0104 28:07 NCR
Fees 21 NCAC 07A .0106* 28:07 NCR
Cemetery Commission Members 21 NCAC 07A .0201 28:07 NCR
Administrator of Cemetery Commission 21 NCAC O07A .0202 28:07 NCR
Cemetery Commission Examiners 21 NCAC O07A .0203 28:07 NCR
Clerical 21 NCAC 07A .0204 28:07 NCR
Meetings 21 NCAC 07A .0205 28:07 NCR
Change of Control 21 NCAC 07C .0103* 28:07 NCR
Quality Specifications 21 NCAC 07C .0104 28:07 NCR
Deposit for Multiple Burials 21 NCAC 07D .0105 28:07 NCR
Delivery 21 NCAC 07D .0202* 28:07 NCR
Trust Accounts 21 NCAC 07D .0203* 28:07 NCR

OPTOMETRY, BOARD OF EXAMINERS IN

National Board Examinations 21 NCAC 42B .0107* 28:13 NCR
Military License 21 NCAC 42B .0114* 28:13 NCR
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VETERINARY MEDICAL BOARD
Authority: Name and Location of Board 21 NCAC 66 .0101* n/a G.S. 150B-21.5(a)(4)

ADMINISTRATIVE HEARINGS, OFFICE OF

Commencement of Contested Case: Notice and 26 NCAC 03 .0103* 28:14 NCR
Filing Fee
TITLE 02 1 DEPARTMENT OF AGRICU LTURE AND History Note:  Authority G.S. 10603;
CONSUMER SERVICES Eff. February 1, 1976;

02 NCAC 20B .0104  ADMISSION RULES

(a) All persons entering the North Carolina State Fair groundd8mended EffAugust 16, 2010; February 1, 200Fuly 1, 2000;
must pay the established admission fee except persons holdi@gtober 1, 1993; June 1, 1989; July 1, 1985; April 1, 1984.
workers permits, or persons admitted vépecial promotion. Amended EffPending Consultation pursuant to G.S-3.2.
Onetime-only, or fairlengthadmissions may be issued to those

persons who are employed by the Fair or are asked to appear on Kok kR koK ok ok ok koK ok ok ok ok ok ok ok ok ok
the grounds by the Fair management for a specific purpose
relative to the operation of the fair. 02 NCAC 37 .0202 PLANT ANALYSIS SERVI CE
(b) The gate of the North Carolina State Fair shall be open tqa) Individuals desiring plant analysis may obtain plant tissue
visitorson the following schedule during the fair: mailers and instructions from the Agronon8ervices Division,
(1) Opening Thursday 3:00 p.m. county extension office, farm supply dealers, Agronomic
until 11:00 p.m. Division Regional Agronomists, or other local agricultural
(2) Both Fridays and Saturdays 8:00 a.m. advisors. All samples shall be analyzed for nitrogen,
until midnight phosphorus, potassium, calcium, magnesium, manganese,
and the second Thursday copper, zinchoron and other elements as needed. Results of the
€)) All other days 8:.00 a.m. test and recommendations for corrective action shall be
until 11:00 p.m. provided. For the purposes of this Rule, "plant analyses" shall

Exhibit buildings shall be open from 9:00 a.m. to 9:45 p.minclude analysis of wastes, soilless media, and other solutions for
daily, except for opening Thursday when the buildings will operagronomic purpses.

at 4:00 p.m. (b) Fees for these services, to be paid at the time of submission,
(c) The State Fair Manager may operate a-passystem at are as follows:
one or more of the outside gateBersons exiting through these 1) Routine plant analysis$5.00.
gates may, upon request, have their hand or vehicle stamped for (2) Routine solution analysis$5.00.
readmittance through the same gate without additional charge. 3) Routine soilless media analysi$5.00.
Readmittance must occur before 10:00 p.m. on the same day as (4) Routine waste analysis$8.00.
passout or the hand stamp shall rim honored. (5) Researh plant, waste, soilless media, and
(d) Outside gate admission prices are as follows: solution analysis $12.00.
Q) adult/child, 13 years of age and over (6) Nonresident plant, waste, soilless media, and
$9.00 solution analysis $25.00.
(2) child, 6 through 12 years of age $4.00 @) Special services:
3) military, with valid ID $5.00 (A) Wasteheavy metals $10.00.
4) senior citizen, 65 and over Free (B) WasteN breakout $10.00.
(5) child, under 6 yearsf age Free © Wasteliming equivalent $10.00.
(e) Outside gate admission prices for advance ticket sales are as (D) Plantchloride- $2.00.
follows: (E) Plantmolybdenum $2.00.
Q) adult/child, 13 years of age and over F Plantpetiole nitrates $2.00.
$7.00
(2) child, 6 through 12 years of age $3.00 History Note:  Authority G.S. 10@22(17);
3) senior citizen, 65 and over Free Eff. July 17, 1981,
4) child, under 6 years of age Free Temporary Amendment Eff. July 7, 1989 for a Period of 180
(5) adult group sales purchasing a minimum of 40Days to Expire on January 2, 90;
tickets $5.00 Amended Eff. June 1, 1990; January 2, 1990;

Temporary Amendment Eff. December 3, 2013;
Amended Eff. June 1, 2014.
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TITLE 04 i DEPARTMENT OF COMMER CE

04 NCAC 08 .0313

ARBITRATION POLICIES

The Authority shall arbitrate any interconnection disputes

between a TMC and other telecommunications carriers as
described in Section 252 of the 1996 Telecommunications Act

("the Act'). This Rule sets forth the procedures for that process.

1)

()

®3)

4)

()

When the Authority is requested to arbitrate an
interconnectioragreement pursuant to Section
252(b)(1) of the Act or pursuant to a valid
contractual agreement between a North
Carolina cooperative and another
telecommunication carrier, the petitioning
party shall provide the Authority with the
information required undeSection 252(b)(2)
of the Act and the nopetitioning party shall
have the opportunity to respond in the
timeframe set forth in Section 252(b)(3).

The Authority shall send each party a list of
approved arbitrators. The parties shall have 15
days to eview the list, strike names they
object to, rank the remaining names in the
order of preference and return the list to the
Authority. The Authority shall then select the
arbitrator agreed to by the parties. If the parties
do not agree on the selectiometAuthority
shall select an arbitrator of its choosing from
the list.

The parties seeking the arbitratiaall be
held accountable for any financial obligations,
and each shall be responsible for an equal
portion of the arbitrator fee, regardlesstoé
outcome of the recommendat submitted to
the Authority. The fee shall be paid directly to
the arbitrator.

(6)

@)

8)

©)

(10)

History Note:

all exhibits each party intends to submit & th
hearing.

The arbitrator shall conclude the resolution of
any unresolved issues no later thame
months following the date on which the
request for arbitration was originally received
by the Authority.

The petitioning party shall present eviderto
support its petition. The nepetitioning party
shall then present evidence in response. The
arbitrator has the discretion to vary this
procedure, bueach partyshall havethe right

to be heard ande given an opportunity to
presentis or hercase

The arbitrator shall make a decision on the
issuespresentedfor arbitration that contains
applicablefindings of fact and conclusions of
law and forward this recommended decision to
the Authority.

The Authority shall consider the decision of
the arbitrator to be a recommendation. The
Authority shall make the final decision in any
arbitration hearing and may order additional
written or oral testimony from the parties in
order to render the decision. The Authority
may accept the recommended dewisirom
the arbitrator as its final decision, amend the
recommended decision, or reject the
recommended decision and render its own
independent decision.

In accordance with 47 U.S.C. 252, a resolution
of any unresolved issues shall be reached not
later than nine months following the date on
which the request for arbitration was originally
received by the Authority.

Authority G.S. 11-81; 47 U.S.C. 252;

At the request of any party, or at the discretionEff- June 1, 2014.

of the arbitrator, the arbitrator may:

€)) schedule a preliminary hearing with
the partiesr its representatives;
(b) direct the production of documents

and other information and the 07 NCAC 04M .0101

TITLE 07 1 DEPARTMENT OF CULTUR AL RESOURCES

STATEMENT OF PURPOSE OF

identification of any witnesses to be ARCHIVES AND RECORDS SECTION

called at the hearing; or

07 NCAC 04M .0102

ARCHIVES SEARCH ROOM

(©) order the parties to atteral formal HOURS
arbitration hearing. 07 NCAC 04M .0103 ARCHIVES REFERENCE
The parties shall respond to tegts for SERVICES

hearing dates by the deadline established by
the Authority or the arbitrator, be cooperative History Note:
in scheduling the earliest practical hearing62(2)a;

Authority G.S. 12#4(3); 1215(d); 143B

date, and adhere to the established hearingff. February 1, 1985;
schedule. The arbitrator shall send a notice oAmended Eff. April 1, 200June 1, 1989, May 3, 1986;
hearing to theparties at least 20 calendar days Repealed Eff. June 1, 2014.

in advance of the hearing date, unless

otherwise agreed to by the parties. At least07 NCAC 04M .0104

ARCHIVES STACKS

five business days prior to the arbitration The stacks storing archival collections are not public spaces.

hearing, the parties shall exchange copies of
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History Note:

62(2)a;

Authority G.S. 124(3); 1215(d); 143B

Eff. February 1, 1985;
Amended Eff. he 1, 2014; April 1, 2001; June 1, 1989.

07 NCAC 04M .0105
FACILITIES

PUBLIC RESEARCH

Rules governing researchers' use of the Division of Archives and
Records public research facilities are as follows:

shall not be permitted in the research
facilities. Pencils shall be used with
great cared ensure no marks or other
damages are made to the materials.

(e) Researchers shall not return books or
other materials to research facility
shelves; these shall be replaced by a
staff member.

4] All  manuscripts, volumes, and

(1) Brief cases, attache cases, bags, coats, or other reference books from the reseh
bulky clothing, notebooks, envelopes, pad facility shelves shall be placed on the
folders, privately owned books, maps, and old tables or reading stands provided in
manuscripts shall not be taken into the the research facility; they shall not be
research facilities. Lockers and coat racks are held in the lap or propped against the
provided outside the research facilities for edge of a table.
such items. (9) Only one folder of loose papers from

(2) Access to the ardbal collections shall only be a box of loose papers shall be opgtne
by presentation of current photo identification, at one time in order to avoid mixing
providing accurate name and address. of records or folders.

€)) Researchers shall request archival records by (h) Papers shall not be rearranged under
completing the call slips or records request any circumstances. If a researcher
form provided by each facility. Information thinks something is out of order, he or
required to request records includes she shall notify a staff member.
researches name, date, and citation or records 0] Records from the stacks and reference
to be requested. matrials from the research facility

(4) The research facility in Raleigh shall issue shall not be permitted in the
researchers identification cards to be used microfilm reading room.
when requesting archival records. To receive (8) Smoking, eating, or drinking shall not be
records inRaleigh, the identification card shall permitted in the research facilities.
be surrendered to a member of the research 9) A researcher wishing to temporarily leave the
facility staff. Upon leaving the research research facility must turn in allpulled
facility in Raleigh, the researcher shall archival records and verify his or her
surrender his or her identification card to a registration when reentering.
member of the research facility staff. (10) Orders for copies placed in person by a

(5) A researcher may request more than one box researcher shall not exceed 50 copies per
or volume of records. However, a researcher researcher per day. Fees for such orders shall
may access only one box of loose records or be paid at the time the copies are made and
up to three volumes of records at any one time. may not be billed.

When use of the box or volumes is completed, (11 Equipment deemed by the Archives
the researcher shall returrethecords prior to Conservator to be damaging to archival
obtaining another box or other volumes of records shall not be used in the research
records. facilities. The Archives Conservator shall

(6) Staff shall examine any materials the make this determination based upon harm
researcher brings into or removes from the caused by excessive light exposuesaring, or
research facilities. otherwise defacing the document. This shall

(7 Researchers shall exercise care in handling include the use of equipment that sits on top of

records, manuscripts, books, ormther or pulls an original item through it to capture
materials. In particular, researchers shall the image or provides light levels that damage
observe the following: the document.

(a) Manuscripts shall not be marked or

otherwise altered or defaced. History Note:
(b) Pens, highlighters, and other writing 143B62(2)a;

Authority G.S. 12#4(3); 121-5(d); 1326.2;

instruments that create permanentEff. February 1, 1985;

marks shall not be permitted in Amended Eff. June 1, 2014; April 1, 2001; June 1, 1989.

reseach facilities.
(c) No items shall be used as "pointers” 07 NCAC04M .0106 DUPLICATION SERVICES

when reading original records. The Division of Archives and Records shall charge fees pursuant
(d) Tape and other office supplies, suchto G.S. 12315(d) for duplication servicefor archival records in

as correction fluid and gum erasers, its custody. The following duplication services are available for
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archival records in the custody of the Division of Archives andAmended Eff. June 1, 2014; April 1, 2001.
Records:

(1) photocopies of loose documents; 07 NCAC 04M .0203 APPROVAL OF REQUESTS

(2) imaging of paper and photographic materials; The Director of the Division of Archives and Records shall
3) paper prints from microfilm; review applications submitted for inclusion in the list of
(4) negative, firsgeneration or “original" professional researchers. If determined that the applicant

microfilm of records and manuscripts in the satisfies the procedures for listing as set forth in Rule .0202 of
custody of the Division, except those underthis Section, then the name of the researcher shall be placed on

restriction by law or donation agreement; the list of available researchers as published by the State
(5) duplicate microfilm of entire rolls of microfilm Archives of North Carolina. The list of professional researchers

in the collections of the Division; shall be made available on the Division website at
(6) certified photocopies of public records of statewww.ncdcr.gov.archiveand upon request in research facilities.

agencies, counties, municipalities, or other
political subdivisions of North Carolina; and  History Note:  Authority G.S. 12#(3); 1215(d); 143B
(7 exemplifications prepared for introduction as 62(2)a;
evidence in a court of law. Eff. February 1, 1985;
Amended Eff. June 1, 2014; April 1, 2001; June 1, 1989.
History Note:  Authority G.S. 124(3); 1214(14); 121-5(d);

1326.2; 143B62(2)a; 07 NCAC 04M .0204 REMOVAL OF NAMES FRO M

Eff. February 1, 1985; THE LIST

Amended Eff. June 1, 2014pril 1, 2001; June 1, 1989. (&) The Director of the Division of Archives and Records may
for good cause remove any person from the list of professional

07 NCAC 04M .0107 OUTER BANKS HISTORY researchers.

CENTER GALLERY REGUL ATIONS (b) The term "good cause" as used in this Rule shall mean:

(a) Eating, drinking, andmoking are not permitted in the Q) misrepresentation of edentials or services to

Gallery. be provided; or

(b) Visitors may not touch artifacts, art works, or graphics. 2) more than three complaints in a eyear

(c) Children under 12 years old must be accompanied by an period from patrons about the work of the

adult over 18 years old. researcher.

History Note:  Authority G.S. 12#4(3); 1215(d); 143B History Note:  Authority G.S. 12#4(3); 1215(d); 143B
62(2)a; 143B62(2)d; 62(2)a;
Eff. June 1, 2014. Eff. February 1, 1985

Amended Eff. June 1, 2014.
07 NCAC 04M .0202 PROCEDURE FOR LISTING
(@ A person wishing to have his or her name listed a87 NCAC 04M .0205 DEFINITION OF GOOD C AUSE
professional researcher shall make application in writing to:
Director, Division of Archives and Record4614 Mail Service History Note:  Authority G.S. 12#4(3); 1215(d); 143B
Certer, Raleigh, North Carolina 2769%14. 62(2)a;
(b) The application shall include a brief resume of theEff. February 1, 1985;
applicant's experience that demonstrates his or her qualificatiodsnended Eff. April 1, 2001;
and aids in establishing his or her credentials. No special form Repealed Eff. June 1, 2014.
required for the appation. The application must be
accompanied by three letters of recommendation from perso® NCAC 04M .0301 ACCEPTANCE OF NON-
who have engaged the applicant in the capacity of a pa@OVERNMENT PAPERS
researcher. (a) Original matsals of historical and cultural significance may
(c) Letters of recommendation shall be from persons who havebe accepted for custody in the State Archives of North Carolina
professional relationship witthe applicant related to the subjectas a gift, subject to the approval of the Director of the Division
matter of the application. The letters of recommendation shatif Archives and Records, or a designated representative from

not be from a relative of the applicant. within the Divsion. Prior to acceptance, the Division shall
(d) The letters of recommendation shall: provide a contract of gift for the donor(s) to execute. The
Q) outline the nature and extent of the researctcontract of gift shall be maintained in the Division's permanent
that the applicantndertook for pay; and files.
(2) attest the satisfaction of the reference with the(b) Materials that may be accepted include:
services rendered. Q) private manuscripts;
(2) audio visual materials;
History Note:  Authority G.S. 124(3); 1215(d); 143B 3) records of private, professional, or civic
62(2)a; organizations;

Eff. February 1, 1985;
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(4) copies of prel913 family Bible pages listing Amended Eff. June 1, 2014.
genealogical data; and
(5) student academic and financial aid recordsO7 NCAC 04M .0403 APPROVAL BY HISTORIC AL
from defunct possecondary schools and COMMISSION
collegeshaving a campus in North Carolina.  (a) The Director of the Office of Archives and History shall
send the list as sdorth in Rule .0402, the rationale for the
History Note:  Authority G.S. 1244(1); 12%4(3); 1215(d);  decision to deaccession the records, and the proposed disposal of

143B62(2)a; the records to each member of the North Carolina Historical
Eff. February 1, 1985; Commission at least seven days before the meeting at which the
Amended Eff. June 1, 2014; June 1, 1989. proposal will be consided.

(b) Following approval by the North Carolina Historical
07 NCAC 04M .0302 VALUATION Commission, the complete list of records authorized for
07 NCAC 04M .0303 ORGANIZATIONAL RECOR DS deaccessioning will be entered into the minutes, along with the
07 NCAC 04M .B04  BIBLE RECORDS disposal method as set forthRule .0402(e) of this Section

(c) Uponreceipt of the minutes of the Commission granting
History Note:  Authority G.S. 124(3); 1215(d); 143B permission for deacessioning, the Director of the Division of

62(2)a; Archives and Records shall proceed as directed by the
Eff. February 1, 1985; Commission, retaining records of the action within the Division
Amended Eff. April 1, 2001; June 1, 1989; files.

Repealed Eff. June 1, 2014.
History Note:  Authority G.S. 1234(3); 1214(12); 1215(d);
07 NCAC 04M .0401 REVIEW 143B-62(2)a,b;
(&) The Director of the Division of Archives and Recosthall  Eff. February 1, 1985;
review any accessioned records in the State Archives of Northmended Eff. June 1, 2014.
Carolina when records are:
Q) duplicates; 07 NCAC 04M .0501 TRANSFER OF RECORDSTO
(2) not in keeping with the Division collection STATE RECORDS CENTER
policies available on the Division website and The State Records Centdnall accept for transfer to its custody
upon request; or the records of sta agencies, county agencies, or municipal
€)) no longer have permanenstorical value. agenciesprovidedthe records are scheduled to be transferred to
(b) Each record series of the subject records shall bime State Records Center on an approved records retention and
inventoried. The inventory shall be forwarded to the Director oflisposition schedule. A records retention and disposition
the Office of Archives and History. schedule is approved whesigned by the creating agency and
the Department of Cultural Resources.
History Note:  Authority G.S. 124(3); 1214(12); 1215(d);

143B-62(2)a; History Note:  Authority G.S. 12#4(2); 1215(d); 132-8.1;
Eff. February 1, 1985; 143B62(2)b;
Amended Eff. June 1, 2014; April 1, 2001. Eff. February 1, 1985;

Amended Eff. June 1, 2014.
07 NCAC 04M .0402 PREPARATION OF LISTS
If the Director of the Office of Archives and History concurs 07 NCAC 04M .0502 LEGAL CUSTODY OF
with the decision to deaccession the identified records series, tRECORDS
Director of the Office ofArchives and History shall ask the staff (a) Public record sent to the State Records Center in
of the Division or Archives and Records to prepare a detailed listccordance with the provisions of an approved records retention

for each series of record3he detailed list shall include: and disposition schedule, or in accordance with any other
(1) series name; agreement between the Department of Cultural Resources and
(2 description of the records; the originating agency or departmeate considered to remain
©)] date(s) and the quantity cécords; in the legal and official custody of the agency that created or
4 statement of rationale for decision to received the records and transferred them to the State Records
deacession the records; and Center. A request for access to, or inspection of, these records
(5) statement of proposed disposition of theby a person other than an authorizewhployee of the legal
records. Disposition methods include: custodian shall not be honored until the appropriate official of
€) destruction; the agency having legal custody provides written authority for
(b) transfer to another institution; or the request.
(© return to donor or heirs. (b) Public records transferred to the Division of Archives and

Records for permanent retestti may be accessed through the
History Note:  Authority G.S. 124(3); 1214(12); 1215(d); public research facilities of the Division.
143B62(2)a,b;
Eff. February 1, 1985
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History Note:  Authority G.S. 124(2); 1215(d); 1326(a); that the electronic records transferred were
143B62(2)b; complete and unaltered by reviewing the hash
Eff. February 1, 1985; algorithm and using antivirus software prior to
Amended Eff. June 1, 2014; June 1, 1989. accepting them for storage by the Division of

Archivesand Records.
07 NCAC 04M .0503 PROCEDURES FOR TRANSER
OF RECORDS History Note:  Authority G.S. 12#4(2); 1215(d); 1322;
(a) A custodian of public records shall initiate the transfer ofl32-6.1; 143B62(2)b;
records to the State Records Center. A representative of th#f. February 1, 1985;
custodian shall submit to the State Records Center supervisodmended Eff. June 1, 2014; April 1, 2001; June 1, 1989.
records transfer notice form including agency namide tf
records, reference to schedule, quantity of records, the(7 NCAC 04M .0505 RECORDS CENTER
inclusive dates, and the name and telephone number of tREFERENCE SERVICE
representative submitting the request. The custodian shall
request from the Division the records transfer notice form. History Note:  Authority G.S. 12-4(2); 1215(d); 143B
(b) For transfer of paper and other physical media: 62(2)b;
Q) The State Records Center shall only accep€&ff. February 1, 1985;
records packed in State Records Center boxesAmended Eff. June 1, 1989;
Upon request of the transferring custodian, theRepealed Eff. June 1, 2014.
Division shall send the agency State Records
Center boxes, labels, papetape, and 07 NCAC 04M .0507 PERSONNEL RECORDS
instructions on packing and labeling the boxes.Any employee or former employee desiring access to personnel
The agency shall pay the Division for the records in the possession of the State RedOafgershall make
materials and shipping. the request through the personnel office of the agency that
(2) The custodian initiating the transfer shall retains legal custody of the records. Upon receipt of request from
arrange records in the boxes and label boxes ithe appropriate personnel office, the State Records Center shall
accordance with instructions. Bax¢hat do forward personnel information to that office.
not comply with instructions shall be returned
to the custodian for correction. History Note:  Authority G.S. 12#4(2); 1215(d); 143B
€)) Records that cannot be identified clearly and62(2)b;
completely by the information on the label of Eff. February 1, 1985;
the State Records Center box shall beAmended Eff. June 1, 2014; June 1, 1989.
accompanied by a typewritten iexior box list
prepared by the custodian initiating the 07 NCAC 04M .0508 CERTIFICATION BY AGE NCY
transfer. WITH CUSTODY
4) Records transferred from within 10 miles of (a) The Department of Cultural Resources shall certify only
Capitol Square, Raleigh, shall be shipped bycopies of reords that are in its legal custody.
arrangement with the State Records Centefb) Copies of records that are only in the physical custody of the
staff. Records transferred from beyond 10State Records Center must be certified by the agency having
miles of Cajtol Square, Raleigh, shall be legal custody, if such certification is requested.
shipped by the custodian concerned and at théc) If records of terminated agencie® an the State Records

custodiars expense. Center and are in the legal custody of the Department of Cultural
(c) For transfer of electronic public records: Resources, copies shall be certified by the Department of
(1) Transfers of databases shall be accompanie@ultural Resources.

by index information required in G.S. 1-821.
(2) The custodin shall scan records and find them History Note:  Authority G.S. 124(2),(3); 1215(d); 1324;
to be free of viruses. The State Recordsl43B62(2)b,c;
Center shall not accept any electronic publicEff. Februay 1, 1985;
records that contain viruses. Amended Eff. June 1, 2014.
3) The custodian shall generate a hash algorithm
for each file being transferred. The custodian07 NCAC 04M .0509 DESTRUCTION OF RECORDS
shal include the hash algorithm as part of the IN STATE RECORDS CENTER
transfer. Records transferred to the State Records Center according to
4) The custodian shall include any metadataRule .0501 of this Section shall retain the same records retention
generated at the time of file creation and anyand disposition schedules when they were transferred. If the
subsequent metadata created during the use dalisposition of transferred records is destruction, the records shall
the file in the records transfer. not be destroyed until the agency with legal custody concurs in
(5) Upon receipt of the transf of electronic  writing.
records, the State Records Center shall verify
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History Note:

Authority G.S. 124(2); 1215(b),(c),(d); 132 07 NCAC 04M.0512 RESTRICTED AREAS IN STATE

8.1; 143B62(2)b; RECORDS FACILITIES
Eff. February 1, 1985; Access to the facilities controlled by the State Records Center
Amended Eff. June 1, 2014. shall be limited to persons on official business. Visitors shall not

be permitted in the records storage areas or beyond the

07 NCAC 04M .0510 METHODS OF DESTRUCTION administrative ffice without an escort provided by the State
(&) When used in an approved records retention and dispositi®ecords Center. All visitors shall sign in when entering and sign
schedule, the provision that paper records are to be destroyedt when leaving the facilities. Requests for access by visitors

means that the records shadi: not on official business shall be denied.

(1) burned, unless prohibited by local ordinance;

(2) shredded or torn so as to destroy the recordistory Note:  Authority G.S121-4(2); 1326; 143B62(2)b;
content of the documents or materialsEff. February 1, 1985;
concerned; Amended Eff. June 1, 2014; April 1, 2001; June 1, 1989.

3) placed in acid vats so as to reduce the paper to
pulp and to terminate the existence of the07 NCAC 04V .0101 STATEMENT OF PURPOSE
documenbr materials concerned; or 07 NCAC 04V .0102 OUTER BANKS HISTORY

(4) sold as waste paper, provided that theCENTER SEARCH ROOM HOURS

purchaser agrees in writing that the document©7 NCAC 04V .0103  OUTER BANKS HISTORY

or materials concerned will not be resold CENTER REFERENCE AND TECHNI CAL SERVICES
without pulverizing or shredding the 07 NCAC 04V .0104  ADMISSION TO OUTER B ANKS
documents so that the information containedHISTORY CENTER STACK S

within cannot e practicably read or

reconstructed. History Note:  Authority G.S. 12#4(3); 1215(d); 143B

(b) When used in an approved records retention and dispositié2(2)a.;

schedule, the provision that electronic records are to bEff. March 1, 1990;

destroyed means that the data and metadata are to Repealed Eff. June 1, 2014.

overwritten, deleted, and unlinked so theéadand metadata may

not be practicably reconstructed. 07 NCAC 04V .0105 OUTER BANKS HISTORY

(c) When used in an approved records retention and dispositid@@ENTER SEARCH ROOM REGULATI ONS

schedule, the provision that confidential records of any format

are to be destroyed means the data, metadata, and physigédtory Note:  Authority G.S. 124(3); 121:4(14); 1215(d);
media are to bdestroyed in such a manner that the informatiornl43B62(2)a.;

cannot be read or reconstructed under any means. Eff. June 1, 1990;

History Note:

Repealed Eff. June 1, 2014.
Authority G.S. 12#4(2); 1214(12); 12%

5(b),(c),(d); 1323; 1328.1; 1328.2; 143B62(1)y; 143B 07 NCAC 04V .0201  PUBLIC HISTORY GALLE RY

62(2)b; HOURS

Eff. February 1, 1985; 07 NCAC 04V .0202  PUBLIC HISTORY GALLE RY
Amended Eff. e 1, 2014; April 1, 2001; June 1, 1989. REGULATIONS

07 NCAC 04M .0511 DESTRUCTION OF CERTAIN HistoryNote:  Authority G.S. 12#(3); 1215(d); 143B
RECORDS SCHEDULED FOR ARCHIVES 62(2)a.;

Records scheduled in an approved records retention arkff. March 1, 1990;
disposition schedule to be transferred to the State Archives, bRepealed Eff. June 1, 2014.
not yet accessionedybthe State Archives may be destroyed

provided:
(l) the records are considered by the Director of TITLE 10A i DEPARTMENT OF HEALTH AND HUMAN
the Division of Archives and History not to SERVICES
have permanent historical value pursuant to
G.S. 1235(c); or _ _ _10ANCAC 28C .0201 STATE FACILITY
(2) the records are exact duplicates or copies oENyVIRONMENT
other records in the records series transferreda) The State Facility Director shall assure pinevision of an
or accessioned. esthetic and humane environment that enhances the positive self
_ _ image of the client and preserves human dignity. This includes:
History Note:  Authority GS. 1214(2); 1215(b),(c),(d); 132 (1) providing warm and cheerful furnishings;
8.1;1328.2; 143862(_1)9? 143B62(2)b; ) providing flexible and humane schedules; and
Eff. February 1, 1985; . 3) directing stad facility employees to address
Amended Eff. June 1, 2014pril 1, 2001; June 1, 1989. clients in a respectful manner.
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(b) The State Facility Director shall also, to the extent possibléb) The definitions contained in G.S. 1481.45 apply to this

make every effort to: Section.
(1) provide a quiet atmosphere for uninterrupted
sleep during scheduled sleeping hours; and  History Note:  Authority G.S. 14351.45; 143151.49; 143
(2) provide areas accessible to the client for151.51;

personal privacy that may be provided for andEff. October 1, 2011;
limited in compliance with the provisions of Amended Eff. October 1, 2014.
G.S. 122G62(e).
11 NCAC 08 .1201 DEFINITIONS
History Note:  Authority G.S.122G51; 122G62(e). 131E  (a) As used in this Section:

67; 143B147(a)(1); 1) "Party" means the Board, the licensee, or an
Eff. October 1, 1984, intervenor who qualifies under .&. 150B
Amended EffJune 1, 2014April 1, 1990; Julyl, 1989. 38(f). "Party" does not include a complainant

unless the complainant is allowed to intervene
under G.S. 15088(f).

TITLE 11 1 DEPARTMENT OF INSURA NCE 2) "Service or serve" means personal delivery or,
unless otherwise provided by law or rule,
11 NCAC 08 .1011 FEE SCHEDULE delivery by first class United Stated3ostal
(@) The following fees apply to the licensure of home Service mail or a licensed overnight express
inspectors: mail service, addressed to the person to be
Application for Home Inspector License $ 35.00 served at his or her last known address. A
Home Inspector Examination $ 80.00 Certificate  of ~ Service meeting the
Issuancer Renewal of Home Inspector License requrements of G.S. 1A, Rule 5(1i) by the
$160.00 person making the service shall Bppended
Late Renewal of Home Inspector License$ 30.00 to every document requiring service under
Copies of Board Rules and License Standards these Rules. Service by mail or licensed
Cost of printing and mailing overmgh_t express _mall is complete _upon
Unapproved Continuing Education Coursg 50.00 addressing, enveloping, and placing the item to
(b) The home inspector initial issuance license fees are due after be served in an official depository of the
successful completioof the examination.The Board shall not United States Postal Service aelivering the
issue a license until it receives the fékhe licenses valid from item to an agent of an overnight express mail
the date ofssuancauntil the following September 30. service.

(b) The definitions contained in G.S. 1481.45 apply to this

History Note:  Authority G.S. 14351.49; 143151.55; 143  Section.
151.57;

Codifier determined that agency findings did not meet criteriglistory Note: — Authority G.S. 14351.49; 150B38(h);
for temporary rule Eff. October 15, 1996: Codifier determined that agency findings did not meet rigite
Temporary Adoption Eff. October 24, 1996; for temporary rule Eff. October 15, 1996;

Eff. July 1, 1998; Temporary Adoption Eff. October 24, 1996;

Amended EffOctober 1, 204; October 1, 2010; January 1, Eff-July1,1998;

2008. Amended Eff. October 1, 2014.

11 NCAC 08.1020  DEFINITIONS 11 NCAC 08 .1301  DEFINITIONS

(a) As used in Rules .1020 through .1028 of this Section: (@) As used in this Section: o .

(1) "Course Sponsor" means a person approved by (1) Credit hour" means one continuing education
the Board to conduct home inspection coursehour, comprising at least 50 minutes of
prelicensing courses. instruction.

(2)  "Credit hour" meansne continuing education @) License period” means October 1 through the
course hour, comprising at least 50 minutes of following September 30. _
instruction. 3) "Licensee” means a home inspector licensed

(3)  “License period" means October 1 through the by the Board under G.S. 143, Article 9F and
following September 30. Section .1000 of this Chapter. _

(4) "Licensee" means a home inspector licensed (4) "Person” means an individual, partnership,
by the Board under G.S. 143, Article 9F. firm, association, ~corporation, joistock

(5) "Person” means an individual, partnership, company, trust, any similar entity, or any
firm, association, corporation, jokstock combination of the foregoing acting in concert.
company, trust, any similar entity, or any (0) The definitions contained in G.S. 1431.45 apply to this
combination of the foregoing acting in concert. Section.
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History Note:  Authority G.S. 14351.49; 143151.55; History Note:  Authority G.S. 14351.49(13); 143151.64;
Eff. August 1, 1998; Eff. July 18, 2002;
Amended EffOctober 1, 2014July 18, 2002. Amended EffOctober 1, 20140ctober 1, 2011.

11 NCAC 08 .1302 CONTINUING EDUCATION

REQUIRED FOR RENEWAL OF ACTIVE LI CENSE TITLE 12 i DEPARTMENT OF JUSTIC E
(&) In order to renew an active home inspector licdas¢he

license renewal periods beginning on or after October 1, 2014, NCAC 11 .0105 PROHIBITED ACTS

the licensee shall complete 12 credit hours during the licensg aqgition to the prohibited acts set forth elsewhere in this
renewal period, except as described in Paragraph (b) of thi§pchapter and in Chapter 74D of the General Statutes, any
Rule. applicant, licensee, or registrant who does any of the following

(b) In order to renew an active home inspector license fogha|l have s or her application denied, or his or her license or
license renewal periods beginning on or after October 1, 201fugistration revoked or suspended:

home inspectors who are newly licensed on or after October 1, 1) Displays or causes or permits to be displayed,

2014, who haye not completed the {icensing educatk_)n or has in his or her possession any cancelled,

program established pursuant to G.S. —153.51(a)(5)a or its revoked, suspended, fictitious, fraudulently

equivalent pungant to Rule .1004(c) of this Chapteshall altered license or regiation identification

complete 16 hours of continuing education per yeatHerfirst card, or any document simulating a license or

three years of license that include the following: registration identification card or purporting to
1) Four hours of a Board approvedcourse be or to have been issued as a license or

consisting of the following: registration identification card;

(A)  for the first year a Board approved 2) Lends his or her license or registration
course on the Standards of Practice identification @rd to any person or allows the
and Report Writing; and _ use thereof by another;

(B) for each of the second and third years, A3) Displays or represents any license or
a Board approed course of the home registration identification card not issued to
inspectors choosing. him or her as being his or her license or

(2) Four _hour{s of the updatcourse component registration identification card;
described irRule .1309 of tts Chapterand (4) Includes in any advertisement statement
3) Eight hours of Board approved elective which implies official state authorized
_ courses. _ _ certification or approval other than this
(c) A licensee who isnewly licensed on or after June 1 is statement: "Licensed by the Alarm Systems
exempt from this Section for theitial licenseperiod. Licensing Board of the State of North
] ) Carolina." Licensees may include their license
History Note:  Authority G.S. 14351.49; 143 151.51; 143 number.
151-55?143151-64. (5) Includes in thecompany name the word
Eff. August 1, 1998; "police" or other law enforcement designation
Amended EffOctober 1, 2014February 1, 2011July 18, 2002. that implies that the alarm company is
affiliated with a local, state, or federal law
11 NCAC 08 .1318 ELECTIVE COURSE enforcement agency.
COMPONENT ) ) ) (6) Makes any false statement or gives any false
(a) Licensee Requirementsto renew a license on activeasis, information to a third party proger in
a licensee shall completgght classroom hours of instruction in connection with any criminal history record
two or more Board approved elective courses witlire check provided to the Board.

licensure periodin addition to satisfying the continuing
education mandatory update course requirement described |ifjsiory Note:  Authority G.S. 74E5; 74D-6; 74D-10;

Rule .1309 of this Section. . Temporary Rule Eff. January 9, 1984, for a Period of 120 Days
(b) Sponsor Requireents: Approval of an elective course i, Expire on May 7, 1984;

requires approval of the sponsor and instructor(s) as well as tigf pay 1, 1984;

courseitself. The approvaduthorizes the sponsor to conduct the o mended Efflunel, 2014 August 1, 2007.
approved course using the instructor(s) who have been found by

the Board to satisfyhe instructor requirements set forth in Rule
.1322 of this Section. The sponsor may conduct the course
any location as frequently as is desired during the approval
period. However, the sponsor may not conduct any session of an

approved course for homénspector continuing education
purposes between September 10 and September 30, inclusive1 A NCAC 10K. '0.101 COUR.SE REQUIREMENTS .
a) The Commission shall provide a hunter education instructor

any approval period. ( . o . . .
yapp P led course with a minimum of six hours of instruction or a

ITLE 15A 7 DEPARTMENT OF ENVIRO NMENT AND
NATURAL RESOURCES
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Commsgsionapproved selpaced, independent study option that Q) Two dollars ($2.00) per grave space,
instructs on the topics identified in Paragraph (b) of this Rule. mausoleum crypt, and niche when interment,
Information on instructeled courses and registration for the entombment or inurnment ihigs are conveyed;
self-paced study option is at (2) Five dollars ($5.00) per pneeed vault when
http://www.ncwildlife.org/Hunting/BefagtheHunt/HunterEducat contracted;

ionCourses.aspx. Both the instructed and seHpaced study 3) Five dollars ($5.00) per each crypt in a bank of
option shall meet the standards adopted by the International below ground crypts or lawn crypt garden
Hunter Education Association, including all subsequent when contracted. An additional two dollars
amendments, found at http://ik@aa.org/huntingand ($2.00) shall be paid for each crypt as
shamting/huntereducation/iheastandards. provided in Item (1) of this Rule;

(b) Of the instruction required by Paragraph (a) of this Rule, 60 (4) Five dollars ($5.00) per pnmeeed memorial
percent of the time shall be devoted to instruction related to the when contracted;

safe handling of firearms. The remaining course time shall (5) Five dollars ($5.00) per preonstructed
include instruction onhunter responsibility (ethics), wildlife mausoleum crypt or niche when contracted.
conservation, and wildlife management; and may include An additional two dollars ($2.00) shall be paid
wildlife identification, game care, specialty hunting, survival and for each crypt or nite as provided in Iterfl)
first aid, water safety, and special concerns (alcohol and drugs, of this Rule;

turkey hunting, trappingll terrain vehicles, and hunting dogs). (6) All at need merchandise, property or services,
(c) The hunter education course shall be administered by an cash or credit sales, do not require any
instructor certified by the Wildlife Resources Commission. assessments;

(d) The following requirements must be satisfied by the course ) Five dollars ($5.00) per pmeed opening and

participant in order to succdaly complete a hunter education
course and be entitled to the issuance of a Certificate of
Competency:

History Note:

closing of a grave space when contracted.

Authority G.S. 6549; 65-54;

(1) complete all of the instruction or all the Eff. February 1, 1976;
material contained in the independent studyReadopted Eff. January 16, 1978;

course;

Amended Eff. December 1, 1981;

(2) score a minimum of 70 percent on the final Temporary Amendment Eff. October 5, 1987, for a period of 180

examnation; and

days to expire on April 2, 1988;

€)) review safe firearm handling skills, except Amended Eff. June 1, 2014; June 1, 2004; May9®3; March

current and former military personnel, current 1, 1988.

and former law enforcement officers, and

National Rifle Association certified firearms 21 NCAC 07A .0201
instructors are exempt from this requirement. MEMBERS

Exempt individals must show current 21 NCAC 07A .0202
CEMETERY COMMISSION
21 NCAC 07A .0203
EXAMINERS

21 NCAC 07A .0204
21 NCAC 07A .0205

documentation of their exempt status.

History Note:  Authority G.S. 11334; 113270.1A;
Eff. October 1, 1991;
Amended Eff. June 1, 2014, April 1, 2003; April 1, 1996.

History Note:
Eff. February 1, 1976;
Readopted Eff. January 16, 1978;

TITLE 21 7 OCCUPATIONAL LICENSI NG BOARDS AND
COMMISSIONS

CEMETERY COMMISSION
ADMINISTRATOR OF
CEMETERY COMMISSION

CLERICAL STAFF
MEETINGS

Authority G.S. 6549; 65-50; 6552; 6553(1);

Repealed Eff. June 1, 2014.

CHAPTER 0717 CEMETERY COMMISSION

21 NCAC 07C .0103
(@) Any entity wishing to purchase or acquire control of an
existing cemetery company shall finstake written application

21 NCAC 07A .0103
21 NCAC 07A .0104

AREAS OF RESPONSIBILITY
FUNCTIONS

CHANGE OF CONTROL

History Note:
150B-10;

Eff. February 1, 1976;
Readopted Eff. January 16, 1978;
Repealed Eff. June 1, 2014

21 NCAC 07A .0106

to the Cemetery Commission on the Commission's Application
for Change of Control. This form provides space for the name
and address of the present and proposed owner, along with the
name of the corporation and the name of the ¢empe This

form may be obtained by writing to the Commission at the
address in Rule 21 NCAC 07A .0101.

(b) This form must be accompanied by a five hundred dollar
($500.00) filing fee. The Commission also requires the

Authority G.S. 6519; 6550; 6552; 6553(1);

FEES

In addition to the licensing and penalty fees provided by statuf@!lowing:
to this Commission, the following fees are required:
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(1) an examination by the Commission's 21 NCAC 07C .0104 QUALITY SPECIFICATIO NS
inspectors to establish compliance with trustAll cemeteries must file plans and specificatiorsowsing
fund requirements, with the actual cost of theminimum quality standards of any vaults, crypts or markers sold.
examination to be paid by the applicant;
(2) a signed certificate assuming liabilities of the History Note:  Authority G.S. 6519; 6553(7);
existing cemetery company; Eff. September 1, 1979;
3) a financial statement dhe existing cemetery Amended Eff. June 1, 2014.
company showing net worth;
(4) certification by title insurance policy or by 21 NCAC 07D .0105 DEPOSIT FOR MULTIPLE
certificate of an attornegtlaw that the BURIALS
cemetery land, subject to appropriate acreag&ach interment, entombment murnment right shall require a
requirements of G.S. 6585(f)(3), is owned in  deposit to the care and maintenance trust fund.
fee simple, free ofleencumbrances;
(5) a financial statement of the proposed ownerHistory Note:  Authority G.S. 6519; 6563,
showing the proposed owner's net worth and &ff. September 1, 1983;
statement of the proposed owner's experiencédmended Eff. June 1, 2014.
in the cemetery business;
(6) when the applicant's intention is to bond, 21 NCAC 07D .0202 DELIVERY
documentation satisfactotg the Commission (a) The Commission shall not consider vaults andptsry
establishing that the applicant is and will delivered unless installed or stored on the cemetery premises or
continue to be in compliance with all laws, stored off premises by a supplier.
rules and regulations relating to bonding and(b) The Commission shall not consider markers, bases and vases
other insurance policies. Such documentatiordelivered unless installed or stored at the cemetery or, if stored
shall include all old bonding policies, all off premises by a syghier, there shall be no additional charge for
existing bondig policies and written proof of delivery or freight, unless specified in bold print in the contract.
the terms of any future continuance of suchlf vaults, crypts or other merchandise are stored off premises, the
bonding policies; and cemetery company must submit to the Cemetery Commission
@) a true and correct copy of the most recentnot less thanraually a report by a certified public accountant of
survey and, if it exists, recorded plat of the each item which has been purchased through a licensed North
property that is the subject of the applicant'sCarolina cemetery company that, as of the date of the report, is
application forchange of control. in storage and thus, the property of the customer and not the
(c) No one shall take over the operation of a cemetery compasypplier. If vaults, crypts or other merchandise are stored at the
in anticipation of a change of control until all necessarycemetery, the cemetery company must submit to the Cemetery
information concerning that change of control has bee@ommission not less than annually a report by an accountant of
submitted to the Cemetery Commission and until thesach item that, as of the date of the report, is in storage and thus,
Commisson issues the certificate of approval. No one shalthe propertyof the customer and not the supplier.
change control of a cemetery company without first obtaining
approval of the Cemetery Commission. Once a change dfistory Note:  Authority G.S. 6519; 6560.1(c); 6566;
control has been approved by the Cemetery Commission, tieff. February 1, 1976;
change of control must be mpleted within 90 days of the date Readopted Eff. January 16, 1978;
of the Cemetery Commission's approval. If the change oAmended Eff. June 1, 2014; December 1, 2008; May 3, 1993;
control is not completed within 90 days of the date of theluly 1, 1988; April 1, 1987; September 1, 1979.
Cemetery Commission's approval, then the entity wishing to
effect the change of control shall make a regplication to the 21 NCAC 07D .0203 TRUST ACCOUNTS
Cemetery Commission in accordance with the provisions of thig) Withdrawal requests made pursuant to G.S&5)(4) shall
Rule. Upon completion of the change of control, the entitype made no more than once per month.
requesting the change of control shall provide written notice t@b) The corporate trustee or financial institution shall make full
the Cemetery Commission of the completion. A espntative disclosure of the amount in the trust account abd to the
of the buyer and the seller shall be notified by the Commissio@ommission within two business days upon request.
of and be present at any meeting when the Commission is goilig) Interest earned on trust accounts may be used to fund future

to consider the change of control application. deposits or, with written prior approval of the Commission,
withdrawn.

History Note:  Authority G.S. 6519; 6553(2); 6553(6); 65

55; 6559; 65-69; History Note:  Authority G.S. 6519; 65-66(b)(4);

Eff. February 1, 1976; Eff. September 1, 1979;

Readopted Eff. January 16, 1978; Amended Eff. June 1, 2014; May 3, 1993.

Amended Eff. June 1, 2014; July 1, 2005; May 3, 1993; March

1, 1990; October 1, 1989; March 1, 1984. Fok ok ok ok ok ok ok k k ok kK ko k ok ok k

29:01 NORTH CAROLINA REGISTER JULY 1, 2014

56



APPROVED RULES

CHAPTER 427 BOARD OF EXAMINERS I N )
OPTOMETRY

21 NCAC 42B .0107  NATIONAL BOARD

EXAMINATIONS (8)

(a) Each applicant must submit evidence of having reached the

recommended levels of acceptable performance on the National

Board examinations given by the National Board of Examiners

in Optometry on or after the April 1978 administration in one of 9)

the folowing formats and under the following conditions prior

to Board approval of his or her application to take the clinical

practicum examination administered by the Board. The

applicant shall authorize the release of his or her official score

report by theNational Board to the Board prior to the approval

by the Board of his or her application to take ttiaical

practicum examination.
(1) April 1978

throgh  August

March 2010 administrations through February
2014 administrations: passing score on the
Part 11l Clinical Skills Examinatin (CSE) of
the National Board.

June 1, 2014administrations through March
2015 administrations: passing score on Rart
Injection Skills Examination (ISE) of the
National Board.

Beginning with March 2015 administrations:
all applicants must have a passing score on
Part 11l CSE vith a score of not less than @8
the Skills of gonioscopy, binocular indirect
ophthalnoscopy and slit lamp biomicroscopy,
and a passing score on Part Il ISE of the
National Board.

(b) For candidates with passing scores on at least one National
1986 Board examination part under different formats and time periods

administrations: passing scores on Parts |, described in Subparagraphs (3)(1a)(2), (a)(3), (a)(4), and

I1A, and IIB, with scores of not less tha® in

Section 7 (Pathology) and Section 9 D)

(Pharmacology) on the Part 1IB examination, (2)

and a score of not less than 75 on the National

Board's Treatment and Management of Ocular 3)

Disease: (TMODgxamination. 4)
(2) April 1987  through  August 1992

administations passing scores on the Part | History Note:
Basic Science (BSgxamination and Part I

(a)(5) of this Rule, the following equivalences shall apply:

Part | and llA is the equivalent of BS;

Part IIB is the equivalent of CS without the
inclusion of TMOD;

Part | ABS is the equivalent of Part | BS; and
Part Il PAM is the equivalent of Part Il CS.

Authority G.S. 96117.5; 90118;

Eff. February 1, 1976;

Clinical Science (CS)examination of the Readopted Eff. May 30, 1978;
National Board, with scores of not less than 75Amended Eff. Jung, 2014;April 1, 2011; July 1, 1998; May 1,
on the Ocular Disease/Trauma and Clinical1995; April 1, 1993; June 1, 198Septemér 30, 1981.

Pharmacology sections of the Part @S

examinatim, and a score of not less than 75 on21 NCAC 42B .0114

the TMOD examination.

3) April 1993 through December

MILITARY LICENSE

(&) Permanent Unrestricted License Military Optometrist: The
2008 Board shall issue a permanent license to a milteined

administrations: passing score on the Part | BSpplicant to allow the applicant to lawfully practice optometry in

Examination of the National Board.

4) April 1993 through April 2009
administrations: passing score on thetPRiar 1)
CS Examination of the National Board, with a
score of not less than 75 on the Ocular
Disease/Trauma component within the CS
examination, and a score of not less than 75 on
either the TMOD component within the CS
examination, or on the equivalent stealdne
TMOD examination.

(5) March 2009  administrations  through
November 2009 administrations:  passing
score on Part | Applied Basic Science (ABS)
examination of the National Board.

(6) December 2009 administrations through
February 2010 administrationgassing score
on Part Il Patient Assessment and
Management (PAM) examination of the
National Board, with a score of not less than
75 on the Disease/Trauma component within (2)
the PAM examination, and a score of not less
than 75 on the TMOD component withihet
PAM.

North Carolina if upon application to the Board, the applicant
satisfies the following conditions:

Awarded a military occupational specialty in
optometry and has done all of the following at
a level that the Board, through an oral
interview or administration of a ciical
practicum examination, determines to be
substantially equivalent to or exceeds the
requiremets for licensure in this State:

(A) completed a military program of
optometry training that includes
additional clinical experience in the
diagnosis, treatmen and
management of diseases of the eye
and its adnexa;

(B) completed testing or equivalent
training and experience; and

© performed in the occupational
specialty;

Engaged in the practice of optometry for at

least two of the five years, which mayclude

clinical residency, preceding the date of the
application under this Paragraph;
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()

(4)

Not committed any act in any jurisdiction that 21 NCAC 66.0101 AUTHORITY: NAME AND

would have constituted grounds for refusal, LOCATION OF BOARD

suspension, or revocation of a license toThe "North Carolina Veterinary Practice Act," Article 11,
practice optometry in this Staéd the time the Chapter 90, of the General Statutes of North Carolina,

act was committed; and establishes and authorizes the "North Carolina Veterinary
Pays the application, examination, andMedical Board," hereafter referred #s the "Board." Unless
licensing fees required by the Board. otherwise directed, all communications shall be addressed to the

(b) Permanent Unrestricted Licer®ptometrist Spouse of Board at Office of the Executive Director, 1611 Jones Franklin
Military Personnel: The Board shall issue to a military spouse Road, Suite 106, Raleigh, North Carolina 27606.

license topractice optometry in this State if, upon application to

the Board, the military spouse satisfies the following conditions:History Note:  Authority G.S90-182;90-1856);

1)

()

®3)

(4)

(5)

(6)

Holds a current license, -certification, or Eff. February 1, 1976;

registration from another juiliction, and that Readopted Eff. September 30, 1977;

jurisdictions  requirements for licessure, Amended Eff. June 1, 2014; January 1, 2006; May 1, 1996; May
certification, or registration are substantially 1, 1989.

equivalent to or exceed the requirements for

licensure in this State;

Can demonstrate competency in optometry TT|g 26 i OFFICE OF ADMINISTRA TIVE HEARINGS
through methods determined by theoaBd,

such as passing the Boardlinical practicin 26 NCAC 03 .0103 COMMENCEMENT OF

examination, Completing Continuing education CONTESTED CASE: NOTICE AND FILING FEE

units, or having had recent clinical experlenceia) A contested case in the Office of Administrative Hearings is
in the diagnosis, treatment, and managementommenced by the filing of a petition as required by G.S. 150B
of diseases of the eye and its adnexa for ab3 and payment of the appropriate filing fee (if a fee is required
least two of the five years preceding the datepy G 5. 150823.2).

of the application undehis Paragraph; (b) Within five days of filing a petiton to commence a
Not committed any act in any jurisdiction that contested case, the Chief Administrative Law Judge shall assign
would have constituted grounds for refusal, 3n administrative law judge to the case. Within ten days of the
suspension, or revocation of a license fjing of a petition commencing a contested case, thiefc
practice optometry in this State at the time thenearings clerk of the Office of Administrative Hearings shall
act was committed; serve a Notice of Contested Case Filing and Assignment upon

Submits written evidence demaraing that )| who are parties to the dispute. The notice shall contain the
the applicant is married to an active member ofto||owing:

the U.S. military: (1) Name of case and date of filing;

Is in good standing and has not been 2) Name, addrss, and telephone number of the
disciplined by the agency that had jurisdiction administrative law judge; and

to issue the license, certification, or permit; A3) A request that the party send within 30 days a
and o o copy of the document constituting the agency
Pays the application, examination, —and action that caused the filing of the petition.
licensing fees required by the Board. (c) In contested cases commenced by a person eaggri

(c) All optometric medical experience of a military servicejnyolving the following causes of action, the petitioner shall pay
member in the discharge of official duties or, for a military fjling fee of one hundred twenfive dollars ($125.00):

spouse, all optometric medical experience, includingtiule (1) Contested cases challenging certificate of need
and partime experience, regardless of whether in a paid or filed pursuant to G.S. 131E88;
volunteer capacity, shall be credited in the calculation of years of @) Contested cases challenging permétians
prectice required under Paragraphs (a) anab({lthis Rule. under G.S. 14215.1, G.S. 14215.10C, G.S.
(d) A nonresident licensed under this Rule shall be entitled to 143215.15, and G.S. 14315.108:
the same rightand subject to the same obligations as required of A3) Contested cases where the amount in
a resident licensed by the Board in this State. controversy is fifty thousand dollars ($50,000)

_ _ or greater.
History Note:  Authority G.S90-123; 93B15.1; (d) In contested cases commenced by a person aggrieved that do
Eff. July 1, 2014. not involve the causes of action listed in Paragraph (c) of this

R I S S I SR S

Rule, the petitioner shall pay a fee of twenty dollars ($20.00).
(e) The filing fee shall be waived in a contested case in which
the petition is filedin forma pauperisand supported by such

CHAPTER 661 VETERINARY MEDICAL B- OARD proofs as are required in G.S:110. A petitioner seeking to

have the filing fee waived under this Paragraph shall file the
appropriate  OAH form with the chief hearings clerk
simultaneously when filing the petition for a contested case.
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(H The filing fee shll be waived in a contested case involving a (2) money order;

mandated federal cause of action. 3) certified check; or

(g) If the filing fee is not paid, or is paid in an incorrect amount, (4) check drawron an attorney's trust or operating
at the time of filing, the Office of Administrative Hearings shall account.

notify the petitioner in writing andggmit a late payment of the
filing fee to be made within 60 days of the date the petition waklistory Note:  Authority G.S. 15083; 150B23.2; 150B33;
filed. If the filing fee is not paid and good cause is not shown b¥ff. August 1, 1986;
the petitioner within the 60 days of the date of filing, the petitioPAmended Eff. October 1, 1991; November 1, 1987; September 1,
shall be dismissed bjé Administrative Law Judge. 1986;
(h) The filing fee shall be reimbursed when applicable irEmergency Amendment Eff. October 1, 2009;
accordance witliRule .0105(7) of this Section. Temporary Amendme&ff. December 1, 2009;
(i) The method of payment of the filing fee shall be: Amended Eff. June 1, 2014; October 1, 2010.
Q) cash;
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RULES REVIEW COMMISSION

This Section contains information for the meeting of the Rules Review Commissioty dt¥, 2014 at 1711 New Hope
Church Road, RC Commission Room, Raleigh, NC. Anyone wishing to submit written comment on any rule befo|
Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.
instructions and addresses may be obtainemnfthe Rules Review Commission at-4B833000. Anyone wishing to
address the Commission should notify the RRC staff and the agency no later than 5:00 p.n{" biutire®s day before
the meeting. Please refer to RRC rules codified in 26 NCAC 05.

RULES REVIEW COMMISSION MEMBERS

Appointed by Senate Appointed by House
Mar garet Currin (Ch Garth Dunklin (1*' Vice Chair)
Jeff Hyde Stefanie Simpson (2" Vice Chair)
Jay Hemphill Jeanette Doran
Faylene Whitaker Ralph A. Walker

Anna Baird Choi

COMMISSION COUNSEL

Joe Deluca (919)431-3081
Amanda Reeder (919)431-3079
Abigail Hammond (919)431-3076
Amber Cronk May (919)431-3074

RULES REVIEW COMMISSION MEETING DATES
July 17, 2014 August 21, 2014
September 18, 2014  October 16, 2014

AGENDA
RULES REVIEW COMMISSION
THURSDAY, JULY 17, 2014 10:00 A.M.
1711 New Hope Church Rd., Raleigh, NC 27609
l. Ethics reminder by the chair as set out in G.S. 138A-15(e)
Il. Approval of the minutes from the last meeting

M. Follow-up matters:

A. Medical Care Commission i 10A NCAC 13D .3201 (May)
B. Commission for Public Health i 10A NCAC 43K .0101, .0102, .0103 (Hammond)
C. Department of Public Safety i 14B NCAC 07A .0116 (Reeder)
D. Engineers and Surveyors, Board of Examiners for 1 21 NCAC 56 .0501, .0502, .0503, .0601, .0602,
.0603, .0802, .0901, .1402, .1602, .1603, .1604, .1606, .1608, .1703, .1704, .1705 (Reeder)
E. Real Estate Commission i 21 NCAC 58A .1709 (Reeder)
V. Review of Log of Filings (Permanent Rules) for rules filed between April 22, 2014 and May 20, 2014
i Commissioner of Agriculture (Reeder)

i Commission for Public Health (May)

i Department of Justice, Division of Criminal Information (May)

i Criminal Justice Education and Training Standards Commission (May)
i Coastal Resources Commission (May)

i Board of Cosmetic Art Examiners (Hammond)

i Board of Dental Examiners (Reeder)

1 Board of Pharmacy (May)

V. Review of Log of Filings (Temporary Rules) for any rule filed within 15 business days prior to the RRC Meeting
VI. G.S. 150B-19.1 Certification
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RULES REVIEW COMMISSION

VIL. Commission Business
1 Next meeting: Thursday, August 21, 2014

Commission Review
Log of Permanent Rule Filings
May 21, 2014 through June 20, 2014

AGRICULTURE, COMMISSIONER OF

The rules in Chapter 52 are from the Commissioner of Agriculture and cover the Veterinary Division of the department.

The rules in subchapter 52K concern the permitting and operation of animal exhibitions where the animals are
displayed for the purpose of physical contact with humans. They include the rules purpose and scope (.0100);
definitions (.0200); sighage (.0300); fencing and other operational requirements (.0400); food, drink, and hand-washing
requirements (.0500); animal keeping and exhibition requirements (.0600); and permitting and record-keeping (.0700).

Sighage 02 NCAC 52K .0301
Amend/*

Fencing 02 NCAC 52K .0401
Amend/*

Hand Washing Stations 02 NCAC 52K .0501
Amend/*

PUBLIC HEALTH, COMMISSION FOR

The rules in Chapter 41 concern epidemiology health.

The rules in Subchapter 41A deal with communicable disease control and include reporting of communicable diseases
(.0100); control measures for communicable diseases including special control measures (.0200-.0300); immunization
(.0400); purchase and distribution of vaccine (.0500); special program/project funding (.0600); licensed nursing home
services (.0700); communicable disease grants and contracts (.0800); and biological agent registry (.0900).

Reportable Diseases and Conditions 10A NCAC 41A .0101
Amend/*

JUSTICE, DEPARTMENT OF - DIVISION OF CRIMINAL INFORMATION

The rules in Subchapter 4E concern organizational rules and functions including general provisions (.0100);
requirements for access (.0200); standards and agreements (.0300); operation of DCI terminal (.0400).

Name and Location 12 NCAC 04E .0101
Repeal/*

Function of DCI 12 NCAC 04E .0102
Repeal/*

Advisory Policy Board 12 NCAC 04E .0103
Repeal/*

Definitions 12 NCAC O04E .0104
Repeal/*

Forms 12 NCAC 04E .0105
Repeal/*

Manuals 12 NCAC 04E .0106
Repeal/*

Eligibility for Full or Limited Access to the DCI Network 12 NCAC 04E .0201
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RULES REVIEW COMMISSION

Repeal/*
Management Control Requirements 12 NCAC 04E .0202
Repeal/*
Non-Terminal Access 12 NCAC 04E .0203
Repeal/*
SBI Task Force Management Control 12 NCAC 04E .0204
Repeal/*
User Agreement 12 NCAC 04E .0301
Repeal/*
User Access Fee Agreement 12 NCAC 04E .0302
Repeal/*
Servicing Agreement 12 NCAC 04E .0303
Repeal/*
Management Control Agreement 12 NCAC 04E .0304
Repeal/*
Disclosure Agreement 12 NCAC 04E .0305
Repeal/*
DCI Terminal Operator 12 NCAC 04E .0401
Repeal/*
Certification and Recertification of DCI Operators 12 NCAC 04E .0402
Repeal/*
Suspension and Revocation of Operator Certification 12 NCAC 04E .0403
Repeal/*
Period of Suspension 12 NCAC 04E .0404
Repeal/*
Minimum Standards for DCI Terminal Operators 12 NCAC 04E .0405
Repeal/*

The rules in Subchapter 4F concern security and privacy including security at local sites (.0100); DCI/NCIC hot files
(.0200); submission of data for criminal history records (.0300); computerized criminal history access and use
requirements (.0400); removal of criminal history record information (.0500); automated fingerprint identification system
(.0600); driver history (.0700).

Security of DCI Equipment 12 NCAC 04F .0101
Repeal/*

Official Use of DCI Information 12 NCAC 04F .0102
Repeal/*

Documentation and Accuracy 12 NCAC 04F .0201
Repeal/*

Validations 12 NCAC O04F .0202
Repeal/*

Hit Confirmation 12 NCAC 04F .0203
Repeal/*

Arrest Fingerprint Card 12 NCAC 04F .0301
Repeal/*

Final Disposition Information 12 NCAC 04F .0302
Repeal/*

Prison Fingerprint Card 12 NCAC 04F .0303
Repeal/*

Dissemination of CCH Records 12 NCAC 04F .0401
Repeal/*

Accessing of CCH Records 12 NCAC 04F .0402
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RULES REVIEW COMMISSION

Repeal/*
Use of CCH for Criminal Justice Employment 12 NCAC 04F .0403
Repeal/*
Individual's Rights to Review 12 NCAC 04F .0404
Repeal/*
CCH Licensing and Non-Criminal Justice Employment Purposes 12 NCAC 04F .0405
Repeal/*
Restrictive Use of CCH for Employment Purposes 12 NCAC 04F .0406
Repeal/*
Research Use and Access of CCH Records 12 NCAC 04F .0407
Repeal/*
Limitation Requirements 12 NCAC 04F .0408
Repeal/*
Expungements 12 NCAC 04F .0501
Repeal/*
Purges 12 NCAC 04F .0502
Repeal/*
Automated Fingerprint Identification System 12 NCAC 04F .0601
Repeal/*
Eligibility for Full or Limited Access to the AFIS Network 12 NCAC 04F .0602
Repeal/*
AFIS Agreement 12 NCAC 04F .0603
Repeal/*
Available Data 12 NCAC O04F .0604
Repeal/*
Dissemination of Driver History Information 12 NCAC 04F .0701
Repeal/*
Audits 12 NCAC 04F .0801
Repeal/*

The rules in Subchapter 04G concern penalties and administrative hearings including definitions and penalty provisions
(.0100); notice of violations (.0200); informal hearing procedure (.0300).

Definitions 12 NCAC 04G .0101
Repeal/*
Penalty Provisions 12 NCAC 04G .0102
Repeal/*
Notice of Violation 12 NCAC 04G .0201
Repeal/*
Informal Hearing Procedure 12 NCAC 04G .0301
Repeal/*

CRIMINAL JUSTICE EDUCATION AND TRAINING STANDARDS COMMISSION

The rules in Chapter 9 are from the Criminal Justice Education and Training Standards Commission. This Commission
has primary responsibility for setting statewide education, training, employment, and retention standards for criminal
justice personnel (not including sheriffs).

The rules in Subchapter 9A cover the Commission organization and procedure (.0100) and enforcement of the rules
(.0200).

Applicability of Radar/TDS Standards Pre 7/1/82 12 NCAC 09A .0108
Repeal/*
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RULES REVIEW COMMISSION

The rules in Subchapter 9B cover minimum standards for: employment (.0100); schools and training programs (.0200);
criminal justice instructors (.0300); completion of training (.0400); school directors (.0500); and certification of post-
secondary criminal justice education programs (.0600).

Certified Instructors Pre 7/1/82 12 NCAC 09B .0311
Repeal/*

The rules in Subchapter 9C concern the administration of criminal justice education and training standards including
responsibilities of the criminal justice standards division (.0100); forms (.0200); certification of criminal justice officers
(.0300); accreditation of criminal justice schools and training courses (.0400); minimum standards for accreditation of
associate of applied science degree programs incorporating basic law enforcement training (.0500); and equipment and
procedures (.0600).

Application for Law Enforcement Employment 12 NCAC 09C .0217
Repeal/*
Form Order Blank 12 NCAC 09C .0218
Repeal/*
Acquisition of Forms 12 NCAC 09C .0220
Repeal/*

COASTAL RESOURCES COMMISSION

The rules in Subchapter 7H are the state guidelines for areas of environmental concern (AECS) including introduction
and general comments (.0100); the estuarine system (.0200); ocean hazard areas (.0300); public water supplies
(.0400); natural and cultural resource areas (.0500); development standards (.0600); general permits for construction or
maintenance of bulkheads and the placement of riprap for shoreline protection in estuarine and public trust waters
(.1100); piers, docks and boat houses in estuarine and public trust waters (.1200); general permit to construct boat
ramps along estuarine and public trust shorelines and into estuarine and public trust waters (.1300); groins in estuarine
and public trust waters (.1400); excavation within or connecting to existing canals, channels, basins, or ditches in
estuarine waters, public trust waters, and estuarine shoreline AECs (.1500); aerial and subaqueous utility lines with
attendant structures in coastal wetlands, estuarine waters, public trust waters and estuarine shorelines (.1600);
emergency work requiring a CAMA or a dredge and fill permit (.1700); beach bulldozing landward of the mean high-
water mark in the ocean hazard AEC (.1800); temporary structures within the estuarine and ocean hazard AECs
(.1900); authorizing minor modifications and repair to existing pier/mooring facilities in estuarine and public trust waters
and ocean hazard areas (.2000); construction of sheetpile sill for shoreline protection in estuarine and public trust
waters (.2100); construction of freestanding moorings in established waters and public trust areas (.2200); replacement
of existing bridges and culverts in estuarine waters, estuarine shorelines, public trust areas and coastal wetlands
(.2300); placement of riprap for wetland protection in estuarine and public trust waters (.2400); replacement of
structures; the reconstruction of primary or frontal dune systems; and the maintenance excavation of existing canals,
basins, channels, or ditches, damaged, destroyed, or filled in by hurricanes or tropical storms (.2500); construction of
wetland, stream and buffer mitigation sites by the North Carolina Ecosystem Enhancement Program or the North
Carolina Wetlands Restoration Program (.2600); and the construction of riprap sills for wetland enhancement in
estuarine and public trust waters (.2700).

Technical Standards for Beach Fill Projects 15A NCAC 07H .0312
Adopt/*
General Conditions 15A NCAC O07H .1204
Amend/*
Specific Conditions 15A NCAC 07H .1205
Amend/*
Specific Conditions 15A NCAC 07H .1305
Amend/*

COSMETIC ART EXAMINERS, BOARD OF
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The rules in Subchapter 14A are the Cosmetic Art Board of Examiners departmental rules including organizational rules
(.0100); and license renewal waiver for armed forces (.0400).

License Waiver for Armed Forces 21 NCAC 14A .0401
Amend/*

The rules in Subchapter 14B concern rule-making procedures including petitions for rule-making (.0100); notice (.0200);
hearings (.0300); declaratory rulings (.0500); and fees (.0600).

Issuance of Declaratory Ruling 21 NCAC 14B .0504
Repeal/*

The rules in Subchapter 14H are sanitation rules for both operators and facilities including sanitation (.0100); shop
licensing and physical dimensions (.0200); cosmetic art shop and equipment (.0300); sanitation procedures and
practices (.0400); and enforcement, maintenance of licensure (.0500).

Licensees and Students 21 NCAC 14H .0401
Amend/*
Systems of Grading Beauty Establishments 21 NCAC 14H .0504
Amend/*
Rule Compliance and Enforcement Measures 21 NCAC 14H .0505
Amend/*

The rules in Subchapter 141 govern the operation of cosmetic art schools including record keeping (.0100); the
reception area (.0200); classrooms (.0300); and licensure of convicted felons (.0400).

Application/Licensure/Individuals Who Have Been Convicted... 21 NCAC 141 .0401
Amend/*

The rules in Subchapter 14K deal with the manicurist curriculum.

Live Model Performances 21 NCAC 14K .0107
Repeal/*

The rules in Subchapter 140 are esthetician curriculum rules.

Live Model Performances 21 NCAC 140 .0106
Repeal/*

The rules in Subchapter 14P are civil penalty rules.

Operations of Schools of Cosmetic Art 21 NCAC 14P .0113
Amend/*

The rules in Subchapter 14R are continuing education rules.

Continuing Education 21 NCAC 14R .0105
Amend/*

The rules in Subchapter 14T concern cosmetic art schools including the scope of the rules and school applications
(.0100); physical requirements for cosmetic art schools (.0200); school equipment and supplies (.0300); student
equipment (.0400); record keeping (.0500); curricula for all cosmetic art disciplines (.0600); school licensure,
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operations, closing and relocating schools (.0700); school inspections (.0800); and disciplinary actions (.0900).

Esthetics Curriculum 21 NCAC 14T .0604
Amend/*
Manicuring Curriculum 21 NCAC 14T .0605
Amend/*
Natural Hair Care Styling Curriculum 21 NCAC 14T .0606
Amend/*
Field Trips 21 NCAC 14T .0615
Amend/*
Additional Hours 21 NCAC 14T .0616
Amend/*
Teacher Trainees 21 NCAC 14T .0617
Amend/*
School Operations/Licensure Maintenance 21 NCAC 14T .0701
Amend/*

DENTAL EXAMINERS, BOARD OF

The rules in Chapter 16 cover the licensing of dentists and dental hygienists.

The rules in Subchapter 16B concern licensure examination for dentists including examination required (.0100);
qualifications (.0200); application (.0300); Board conducted examinations (.0400); licensure by credentials (.0500);
limited volunteer dental license (.0600); instructor's license (.0700); temporary volunteer dental license (.0800); and
exemptions for active military (.0900).

Examination Required; Exemptions 21 NCAC 16B .0101
Amend/*

In General 21 NCAC 16B .0201
Amend/*

Student May Apply 21 NCAC 16B .0202
Amend/*

Application for Licensure 21 NCAC 16B .0301
Amend/*

Board Approved Examinations 21 NCAC 16B .0303
Amend/*

Application for Board Conducted Examination 21 NCAC 16B .0401
Repeal/*

Time for Filing 21 NCAC 16B .0402
Repeal/*

Examination Conducted by the Board 21 NCAC 16B .0403
Repeal/*

Patients and Supplies for Board Conducted Clinical Examin... 21 NCAC 16B .0404
Repeal/*

Scope of Board Conducted Clinical Examination 21 NCAC 16B .0405
Repeal/*

Board Conducted Reexamination 21 NCAC 16B .0406
Repeal/*

Dental Licensure by Credentials 21 NCAC 16B .0501
Amend/*

Limited Volunteer Dental License 21 NCAC 16B .0601
Amend/*
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Instructor's License 21 NCAC 16B .0701
Amend/*
Temporary Volunteer Dental Permit 21 NCAC 16B .0801
Amend/*
Definitions 21 NCAC 16B .0901
Amend/*
Dental Licensure by Endorsement Based on Status as Milita... 21 NCAC 16B .1002
Amend/*
Proof of Competency 21 NCAC 16B .1101
Adopt/*

The rules in Subchapter 16C are dental hygienist licensure rules including general provisions (.0100); qualifications
(.0200); application (.0300); Board conducted examinations (.0400); and licensure by credentials (.0500).

Licensure 21 NCAC 16C .0101
Amend/*
Student May Apply 21 NCAC 16C .0202
Amend/*
Application for Licensure 21 NCAC 16C .0301
Amend/*
Board Approved Examinations 21 NCAC 16C .0303
Amend/*
Reexamination 21 NCAC 16C .0311
Adopt/*
Application for Examination Conducted by the Board 21 NCAC 16C .0401
Repeal/*
Time for Filing 21 NCAC 16C .0402
Repeal/*
Examination Conducted by the Board 21 NCAC 16C .0403
Repeal/*
Patients and Supplies for Board Conducted Clinical Examin... 21 NCAC 16C .0404
Repeal/*
Board Conducted Reexamination 21 NCAC 16C .0405
Repeal/*
Dental Hygiene Licensure by Credentials 21 NCAC 16C .0501
Amend/*
Proof of Competency 21 NCAC 16C .0601
Adopt/*

The rules in Subchapter 16Q concern general anesthesia and sedation including definitions (.0100); general anesthesia
(.0200); parenteral conscious sedation (.0300); enteral conscious sedation (.0400); renewal of permits (.0500);
reporting and penalties (.0600); and penalty for non-compliance (.0700).

Temporary Approval Prior to Site Inspection 21 NCAC 16Q .0303
Amend/*

PHARMACY, BOARD OF

The rules in Chapter 46 cover organization of the board (.1200); general definitions (.1300); hospitals and other health
facilities (.1400); admission requirements and examinations (.1500); licenses and permits (.1600); drugs dispensed by
nurse and physician assistants (.1700); prescriptions (.1800); forms (.1900); administrative provisions (.2000); elections
(.2100); continuing education (.2200); prescription information and records (.2300); dispensing in health departments
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(.2400); miscellaneous provisions (.2500); devices (.2600); nuclear pharmacy (.2700); sterile parenteral
pharmaceuticals (.2800); product selection (.2900); disposal of unwanted drugs (.3000); clinical pharmacist practitioner
(.3100); impaired pharmacist peer review program (.3200); and registry of pharmacist technicians (.3300).

Medication in Health Departments 21 NCAC 46 .2401

Amend/*
Drugs and Devices to be Dispensed 21 NCAC 46 .2403
Amend/*
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CONTESTED CASE DECISIONS

http://www.ncoah.com/hearings.

This Section contains the fialixt of some of the more significant Administrative Law Judge decisions along with an in
all recent contested cases decisions which are filed under North Carolina's Administrative Procedure Act. Copig
decisions listed in the index and notbfished are available upon request for a minimal charge by contacting the Offi
Administrative Hearings, (919) 433000. Also, the Contested Case Decisions are available on the Intern

OFFICE OF ADMINISTRATIVE HEARINGS

Chief Administrative Law Judge
JULIAN MANN, Il

Senior Administrative Law Judge
FRED G. MORRISON JR.

ADMINISTRATIVE LAW JUDGES

Melissa Owens Lassiter A. B. Elkins Il
Don Overby Selina Brooks
J. Randall May Craig Croom
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PUBLISHED
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AGENCY NUMBER 2ATE  ReGISTER
CITATION
DEPARTMENT OF HEALTH AND HUMAN SERVICES
Genesis Project 1 Inc. v. DHHS, Division of Medical Assistance and its agent, Mec 13 DHR 17094 12/16/13 29:01 NCR70
Behavioral Healthcare
DEPARTMENT OF JUSTICE
Kent Patrick Locklear v. NC Sheriffs' Education and Training Standards Commission 13 DOJ 15368 01/03/14 29:01 NCR74
Michael Tyler Nixon v. NC Alarm Systems Licensing Board 13 D0J 16246 11/25/13 29:01 NCR79
OFFICE OF STATE PERSONNEL
Rena Pearl Bridges v. Department of Commerce 13 OSP 15896 02/19/14 29:01 NCR95
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CONTESTED CASE DECISIONS

STATE OF NORTH CAROLINA 7" '~ IN THE OFFICE OF
ADMINISTRATIVE HEARINGS

COUNTY OF WAKE Ui oo 13DHR 17094

GENESIS PROJECT 1 INC
Petitioner

v.
N C DEPARTMENT OF HEALTH AND FINAL DECISION
HUMAN SERVICES, DIVISION OF MEDICAL
ASSISTANCE AND ITS AGENT, MECKLINK
BEHAVIORAL HEALTHCARE

Respondent

THIS MATTER comes before the Honorable Donald W. Overby, Administrative Law
Judge presiding for consideration of pending motions in the above captioned contested case.

PROCEDURAL HISTORY

A contested case petition was filed electronically with the Office of Administrative
Hearings (“OAH”) in this case on August 28, 2013, with a hard copy filed with OAH on the
following day. Also on August 29, 2013, Petitioner Genesis filed with OAH a Motion for
Qualified Protective Order and a Verified Motion for Stay, Temporary Restraining Order and
Preliminary Injunction. On September 30, 2013, Respondent MeckLINK filed its Response in
Opposition to Petitioner’s Motion for Preliminary Injunction. A hearing was held on September
23, 2013 before the undersigned Administrative Law Judge on the issue of the request for a
temporary restraining order. The temporary restraining order was to remain in effect pending
this Court’s ruling on dispositive motions. On October 4, 2013, Respondent filed its
Memorandum of Law on Threshold Issues to be Determined prior to Adjudication of Petitioner’s
Motion for Preliminary Injunction., Also on October 4, 2013, Petitioner filed its Brief on Legal
issues and Motion for Summary Judgment. On October 9, 2013, Respondent filed its Motion to
Dismiss based upon the Memorandum of Law on Threshold Issues filed on October 4. There are
other matters of record in the file which are not necessary to be addressed in this Order.

ISSUE

The over-reaching issue in this contested case is the ability of MeckLINK and DHHS to
contract for the provision of Medicaid services; more particularly, to what degree DHHS may
legally delegate its authority as the single state agency responsible for Medicaid to its
contractors. More particularly this decision is based on the issue of whether or not DHHS/DMA
may validly delegate its authority to a contractor to establish an administrative review process as
part of the required appeals process, and, if so, is the provider required to pursue such remedy.
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BACKGROUND AND FACTS

Petitioner is a North Carolina corporation which provides treatment for mental health and
substance abuse services to Medicaid recipients in Charlotte, North Carolina.and surrounding
areas. Respondent Department of Health and Human Services (DHHS), Division of Medical
Assistance (DMA) is the single state agency to administer or supervise the administration of the
Medicaid program under Title XIX of the Social Security Act. Respondent MeckLINK is a
department of Mecklenburg County government. It is the state-contracted LME/MCO and/or
prepaid inpatient health plan (PTHP) agent of DHHS/DMA which was hired, to among other
things, manage the provision of Medicaid funded mental health, developmental disabilities and
substance abuse services in Mecklenburg County, which is MeckLINK’s “catchment area.”
MeckLINK is an agent of DHHS/DMA and has general authority to enter into the contracts both
with DMA and with Genesis. Judgment is reserved on whether or not MeckLLINK had sufficient
general authority to terminate its contract with Genesis.

On June 14, 2013, MeckLINK notified Petitioner in writing of an initial routine
monitoring review to be held on July 10, 2013, as provided in MeckLINK’s contractual
obligation with DMA. After review on July 10 and 17, 2013, MeckLINK concluded that
Petitioner had failed to properly comply with applicable policy requirements and on August 13,
2013 issued an initial thirty day notice of termination to Petitioner Genesis® contract effective
September 12, 2013,

MeckLINK contends that it was terminating Petitioner’s Medicaid contract “for cause”
while Petitioner denied the allegations.

In this contested case the contract between DHHS/DMA and MeckLINK requires
MeckLINK to provide a process for provider appeals. In keeping with the contract, MeckLINK
established Procedures for Local Reconsideration which addresses contract terminations such as
at issue herein. The Notice of Termination did properly cite Genesis to a right to local
reconsideration review of the initial termination decision. It advised Genesis to submit a request
for the reconsideration review, along with any supporting information Genesis wished to submit
and a brief statement of the basis upon which MeckLINKs decision is being challenged.

On August 15, 2013, MeckLINK received Genesis’ timely request for reconsideration
review. Genesis® response addressed the substantive allegations but failed to submit additional
information as requested by MeckLINK. On August 21, 2013, Petitioner Genesis’ Clinical
Director emailed Respondent MeckLINK regarding the process for the reconsideration review.
MeckL.INK responded by email on August 23, 2013. Genesis did not respond further with
MeckLINK, but instead filed this contested case with OAH on August 28, 2013. After the
petition was filed at OAH, there was further communication between the parties concerning the
reconsideration review; however there was no resolution and Genesis did not complete the
review process.

CONCLUSIONS OF LAW
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The Fourth Circuit Court of Appeals case of K.C. ex rel. Africa H. v. Shipman, 716 F.3d
107 (4th Cir. 2013) stresses that the ultimate responsibility for administering the Medicaid
program is DHHS/DMA as the “single state agency.” Shipman also expressly recognizes that
contractual relationships such as those at issue here in between the MeckLINK and DHHS are
contemplated and fairly well expected. Citing 42 C.F.R. §§ 438.1(b), 438.6, the Fourth Circuit
states:

This does not mean, of course, that a single state agency may never delegate
responsibilities to other entities. Such agency relationships are expressly contemplated,
for example in the context of MCOs like PBH that manage the provision of Medicaid on
the state's behalf. But the single state agency requirement does mean that a delegation can
go only so far. ... Id. at 113.

Thus the Court recognizes the statutory authority for such contracts but notes that there
are limitations on the delegation of authority from DHHS.

This Tribunal has consistently and continuously ruled that due process is an essential and
required element in these provider cases; i.e., the providers are entitled to notice and appeal
rights whenever the MCO takes an adverse action. The plaintiffs in Shipman sued DHHS and
their MCO who provided services to the plaintiffs pursuant to a contract with DHHS. The
plaintiffs asserted that their health care services had been reduced without notice and an
opportunity for a hearing.

Because the Medicaid regulations require an MCO to provide notice and hearing rights
only when it has taken “action,” 42 C.F.R. § 431.200(b), the court focused its attention on
defendants' argument that the reduction of plaintiffs' budgets did not amount to “action”
in the first place. The court noted that “action” is defined in relevant part as the
“reduction, suspension, or termination of a previously authorized service, 42 C.F.R.. §
438.400(b).” Shipman at 111.

The district court found that the reduction of services constituted an “agency action.” The
district court went further by saying that, having found an agency action, the “plaintiffs were

entitled to the notice and appeal rights provided for by the Medicaid statute and the Fourteenth®

Amendment.” Shipman at 111.

In this contested case, MeckLINK states that “this termination does not constitute an
adverse action.” In accord with the federal district court’s holding in Shipman, which was not
disturbed on appeal, it is specifically found as fact and concluded as a matter of law that
MeckLINK’s decision to terminate Genesis at issue herein is an-“adverse agency action” which
would require MeckLINK to provide Genesis with notice and appeal rights.

In this contested case, the contractual provision which provides for a local
reconsideration review is a valid and binding provision within the contract. Such a provision is
reasonable and should be required. It allows a process of administrative remedies for the parties
to try to resolve their controversy without the necessity of coming to OAH or any other forum.
The conclusion of the administrative review would have been the final decision which would
have constituted the “agency action” from which the Respondent would have been required to

3
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provide appeal rights as required by the Medicaid statutes and the Fourteenth Amendment of the
United States Constitution.

“An action is properly dismissed under Rule 12(b)(1) for lack of subject matter
jurisdiction where the plaintiff has failed to exhaust administrative remedies.” Johnson v. Univ.
of N.C., 202 N.C. App. 355, 357, 688 S.E.2d 546, 548(2010). Genesis failed to exhaust its
administrative remedies. As such this matter should be dismissed for lack of subject matter
jurisdiction.

FINAL DECISION

It is therefore ORDERED that Respondent MeckLINK’s Motion to Dismiss is
ALLOWED and Petitioner Genesis’ Motion for Summary Judgment is DENIED.

The decision entered herein very consciously and specifically does not address the
myriad of other legal issues raised by this contested case, including but not limited to the forum
selection provision of the contract between the parties. Jurisdiction is retained for purposes of
entering this decision on the pending motions, but does not address the substantive issue of the
validity of the forum selection clause of the contract between the parties.

NOTICE
This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34.

Under the provisions of North Carolina General Statute § 150B-45, any party wishing to
appeal the final decision of the Administrative Law Judge must file a Petition for Judicial
Review in the Superior Court of the county where the person aggrieved by the administrative
decision resides, or in the case of a person residing outside the State, the county where the
contested case which resulted in the final decision was filed. The appealing party must file the
petition within 30 days after being served with a written copy of the Administrative Law
Judge’s Final Decision. In conformity with the Office of Administrative Hearings® rule, 26
N.C. Admin. Code 03.0102, and the Rules of Civil Procedure, N.C. General Statute 1A-1,
Article 2, this Final Decision was served on the parties the date it was placed in the mail as
indicated by the date on the Certificate of Service attached to this Final Decision. N.C. Gen.
Stat. § 150B-46 describes the contents of the Petition and requires service of the Petition on all
parties. Under N.C. Gen. Stat. § 150B-47, the Office of Administrative Hearings is required to
file the official record in the contested case with the Clerk of Superior Court within 30 days of
receipt of the Petition for Judicial Review. Consequently, a copy of the Petition for Judicial
Review must be sent to the Office of Administrative Hearings at the time the appeal is initiated
in order to ensure the timely filing of the record.

This the 16th day of December, 2013.

Adminfstrative Law Ndge
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STATE OF NORTH CAROLINA; 1+ 3 0 v, g IN THE OFFICE OF
' " ADMINISTRATIVE HEARINGS
COUNTY OF ROBESON 13DOJ15368
Kent Patrick Locklear,
Petitioner,
V.
North Carolina Sheriffs’ Education And PROPOSAL FOR DECISION
Training Standards Commission,
Respondent.

On December 4, 2013, Administrative Law Judge Beecher R. Gray heard this case in
Lumberton, North Carolina. This case was heard after Respondent requested, under N.C.G.S. §
150B-40(e), the designation of an administrative law judge to preside at the hearing of a
contested case under Article 3A, Chapter 150B of the North Carolina General Statutes.

APPEARANCES

Petitioner: Kent Patrick Locklear, Pro Se

11683 NC Hwy 72E

Lumberton, North Carolina 28358
Respondent: Matthew L. Boyatt, Assistant Attorney General

Attorney for Respondent

NC Department of Justice

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

ISSUE
‘Whether Petitioner refused to submit to a drug screen on December 12,2012,

FINDINGS OF FACT

1. The parties received notice of hearing by certified mail more than 15 days prior to the
hearing, Petitioner received, by certified mail, the proposed Summary Denial of Justice
Officer’s Certification letter mailed by Respondent Sheriffs’ Commission on June 7,
2013.
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The North Carolina Sheriffs’ Education and Training Standards Commission (hereinafter
referred to as the “Commission” or the “Sheriffs’ Commission™) has the authority granted
under Chapter 17E of the North Carolina General Statutes and Title 12 of the North
Carolina Administrative Code, Chapter 10B, to certify justice officers and to deny,
revoke, or suspend such certification.

12 NCAC 10B. 0204(b) states:

The Commission shall revoke, deny, or suspend the certification of a
justice officer when the Commission finds that the applicant for
certification or the certified officer: )

(4) Has refused to submit to the drug screen as required by the rules in
this Chapter or the rules of the Criminal Justice Education and
Training Standards Commission or has refused to submit to an in-
service drug screen pursuant to the guidelines set forth in the Drug
Screening Implementation Guide as required by the employing
agency through which the officer is certified.

Petitioner was an applicant for detention officer certification through the Robeson County
Sheriff’s Office. In May of 2013, Petitioner left the Robeson County Sheriff’s Office in
order to pursue employment with the Lumberton Police Department. However, because
of budget cuts, Petitioner’s position at the Lumberton Police Department was eliminated,
and Petitioner currently is unable to pursue certification through the North Carolina
Criminal Justice Education and Training Standards Comumission (hereinafter the “CJ
Commission™). Petitioner wishes to continue to pursue certification through the Sheriffs’
Commission.

Petitioner was an applicant for certification through the CJ Commission in 2012. At that
time, Petitioner was pursuing a corrections officer position at Scotland Correctional
Institution through the North Carolina Department of Public Safety. Petitioner was
required to undergo a psychological evaluation and mandatory drug screen as part of the
employment screening process.

On or about December 12, 2012, Petitioner traveled to Kernersville, North Carolina in
furtherance of his application through the Department of Public Safety. Petitioner was to
complete a psychological evaluation and then a mandatory drug screen. During the
application process on December 12, 2012, Petitioner was advised that under the drug
testing rules of the Department of Public Safety and the CJ Commission, Petitioner was
required to take the drug test on the same day as the psychological examination. Both
tests were to be completed on December 12, 2012. Petitioner was also told there were no
exceptions to this requirement.

Petitioner signed a NC Department of Correction Drug Screening Consent Form on
December 12, 2012, On this Form, Petitioner again was cautioned that the drug screen
must be conducted within 24 hours. Petitioner was advised in writing that failure to
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10,

11.

12.

13.

complete the drug screen within 24 hours “may be considered a refusal to submit to a
drug test.” Petitioner signed this Consent Form on December 12, 2012, indicating his
understanding of the drug testing policies and procedures of the NC Department of
Correction. (R. Ex. 3)

Petitioner was given instruction on where the drug testing facility was located and was
provided a map with directions. Petitioner traveled to LabCorp in the early afternoon of
December 12, 2012. Petitioner’s desire was to complete the drug screen in order to
become employed at Scotland Correctional Institution.

Petitioner arrived at LabCorp and provided the receptionist with his paperwork and
identification. Petitioner was advised to wait, but was not given any other verbal
instruction regarding the testing procedure. Petitioner became thirsty and attempted to
drink water from a fountain within the main lobby of LabCorp. Unable to get water from
the fountain, Petitioner exited the main lobby in order to search for water. Upon his
return to the LabCorp main lebby, Petitioner was confronted by the receptionist.
Petitioner was advised that he could no longer take the drug screen because he left the
main lobby.

Petitioner was advised by the receptionist that he could return to Kernersville, NC in
order to obtain a new Drug Screening Consent Form in order to complete the drug screen.
Petitioner was advised that he would need to return before 4:00 p.m. on December 12,
2012, and that LabCorp would not test him after that time.

Petitioner made the trip back to Kemersville, North Carolina on the afternoon of
December 12, 2012, in order to obtain a new Drug Screening Consent Form. While in
Kernersville, Petitioner explained to Department of Correction personnel what had
transpired at the LabCorp testing facility. Petitioner was given a new Drug Screening
Consent Form by Kathy Blackburn and was advised that he should return immediately to
LabCorp in order to complete the drug screen within the mandatory 24 hour period.
(Blackburn Affidavit, paragraph 11)

Petitioner made the drive back to the LabCorp testing facility, which was approximately
40 minutes from Kernersville. Upon arrival, Petitioner was advised that he could not be
tested because he missed the 4:00 p.m. testing deadline. Petitioner pleaded with the
LabCorp personnel and asked to be tested. Petitioner was advised by the LabCorp
receptionist that he could return in the morning if he wished. Petitioner again pleaded
with the LabCorp receptionist, advising her that he was required to be tested on the same
day as his psychological examination, per the guidelines established by the Department
of Public Safety and the CJ Commission. LabCorp declined to conduct the drug screen,
as Petitioner had arrived back at the testing facility outside of the 4:00 p.m. cutoff for
drug screening on December 12, 2012,

Petitioner contacted Department of Public Safety personnel in order to obtain a waiver of
the 24 hour testing requirement. The basis of this request was that Petitioner did not
intentionally miss the drug screen appointment and did not willfully refuse to be tested.
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14.

15.

16.

17.

18.

Petitioner’s desire was to submit to the drug screen on December 12, 2012, in order to
obtain employment with Scotland Correctional Institution. Petitioner was told that he
could not be retested and that his failure to submit to the drug screen within 24 hours of
notice would be considered a refusal.

On December 13, 2012, Petitioner was advised in writing that his conditional offer of
employment with the Department of Public Safety was being withdrawn for three (3)
years because of Petitioner’s refusal to obtain a drug screen on December 12, 2012. (R.
Ex. 4)

On January 15, 2013, Petitioner was advised in writing by the Interim Director of the CJ
Commission that Petitioner’s application for certification through the CJ Commission
was being denied for three (3) years because of Petitioner’s refusal to submit to a drug
screen within the time required, in violation of the CJ Commission’s rules. (R. Ex.5)

Notwithstanding the above-referenced finding by the CJ Commission, Petjtioner’s desire
on December 12, 2012 was to submit to a drug screen in order to obtain employment at
Scotland Correctional Institution. Petitioner did not attempt to thwart the drug screen on
December 12, 2012. Rather, Petitioner attempted to return to LabCorp a second time for
the purpose of being tested on that date after being turned away for leaving the main
lobby to get a drink of water. Petitioner was genuinely upset that he was being turned
away despite efforts to comply with the mandatory 24 hour testing procedure.
Petitioner’s failure to make the 4:00 p.m. testing cutoff at LabCorp on December 12,
2012 was not intentional and certainly was not an attempt by Petitioner to avoid the drug
screen or otherwise willfully refuse to be tested.

Department of Public Safety personnel classified Petitioner’s conduct as a refusal on the
Criminal Justice Drug Testing Report Form because the form does not have an option for
someone who fails to complete the drug screen on time. (Blackburn Affidavit, paragraph
18) For this reason, a notation was made on the Report Form indicating that Petitioner
“failed to go to LabCorp to complete drug screen.” (R. Ex. 4)

Based on the evidence pfesented at the administrative hearing, the Undersigned finds that

although Petitioner’s conduct may have been technically classified as a refusal under the
regulations established by the Department of Public Safety and the CJ Commission,
Petitioner’s conduct on December 12, 2012 did not constitute a willful refusal to submit
to a drug screen. Petitioner’s intent was to comply with the screening procedures and to
submit to a drug screen within 24 hours of completing his psychological examination.

CONCLUSIONS OF LAW

The parties properly are before the Office of Administrative Hearings.

12 N.C.A.C. 10B. 0301(6)(c) requires every justice officer employed in North Carolina to
produce negative drug screen results.
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3. Under 12 N.C.A.C. 10B.0205(2)(g), when Respondent summarily denies the certification
of a justice officer for refusing to submit to a drug screen, the period of sanction shall be
not less than five years; however, Respondent may either reduce or suspend the period of
sanction under this Rule or substitute a period of probation in lieu of revocation of
certification following an administrative hearing, where extenuating circumstances
brought out at the administrative hearing warrant such a reduction.

4.  After considering the evidence presented and the record in this case, the undersigned
concludes the Petitioner did not willfully refuse to submit to a drug screen on December
12, 2012, within the meaning of the Commission’s Rules. Therefore, Petitioner’s inability
to complete a drug screen on December 12, 2012 shall not bar Petitioner from obtaining
certification through the Sheriffs’ Commission, provided Petitioner meets all other
certification requirements, including, but not limited to, a negative drug screen.

5. This Propoéal for Decision shall in no way ifnpact any previous notices, orders, or
decisions of the North Carolina Criminal Justice Education and Training Standards
Commission.

PROPOSAL FOR DECISION

Based upon the foregoing FINDINGS OF FACT and CONCLUSIONS OF LAW, the
undersigned recommends that the failure of Petitioner to obtain a drug screen on December 12,
2012 shall not stand as a bar to Petitioner’s certification through the Sheriffs’ Commission,
provided Petitioner meets all other certification requirements of the Sheriffs’ Commission.
Petitioner’s failure to obtain a drug screen on December 12, 2012 arose out of mistake.
Petitioner did not willfully refuse to submit to a drug screen on that date for the reasons stated
hereinabove.

NOTICE AND ORDER

The North Carolina Sheriffs’ Education and Training Standards Commission is the
agency that will make the Final Decision in this contested case. As the final decision-maker, that
agency is required to give each party an opportunity to file exceptions to this proposal for
decision, to submit proposed findings of fact, and to present oral and written arguments to the
agency pursuant to N.C. Gen. Stat. § 150B-40(e).

It hereby is ordered that the agency serve a copy of the final decision on the Office of
Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C. 27699-6714.

Laplp Sy

Beecher R. Gray
Administrative Law Judge

This the £ 3 day of January, 2014.
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FILED
OFFICE OF ADMINISTRATIVE HEARINGS
11/25/2013 2:05 PM
STATE OF NORTH CAROLINA ' IN THE OFFICE OF
. ADMINISTRATIVE HEARINGS
COUNTY OF WAKE 13D0OJ16246
MICHAEL TYLER NIXON
PETITIONER,
V. ,
"AMENDED PROPOSAL FOR
NC ALARM SYSTEMS LICENSING DECISION
BOARD
RESPONDENT.

Pursuant to 26 NCAC 3.0129, for the purpose of correcting a clerical and/or
mathematical error, IT IS HEREBY ORDERED that the “PROPOSAL FOR DECISION” issued
from this office on November 5, 2013, is AMENDED as follows.

On September 24, 2013, Administrative Law Judge J. Randall May called this case for -

hearing in Raleigh, North Carolina. A follow-up conference call with counsel was conducted on
November 21, 2013. During this call it came to the attention of the undersigned that a clerical
and/or mathematical error had occurred in that the time for filing proposed decisions had been
extended to November 13, 2013. Therefore, in consideration of Petitioner’s proposed decision,
the case papers, and arguments of counsel, the Proposal for Decision is AMENDED by
substitution of the following:

APPEARANCES
Petitioner appeared pro se.
Respondent was represented by attorney Jeffrey P. Gray.
WITNESSES
Petitioner: Petitionef testified on his own behalf,
Respondent:  Anthony Bonapart, Alarm Systems Licensing Board Deputy Director, and

Kim Odom, Investigator for the Alarm Systems Licensing Board, testified
for Respondent Board.
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ISSUE

Whether grounds exist for Respondent to deny Petitioner’s application for a Burglar
Alarm Business License pursuant to N.C. Gen. Stat. § 74D-1 ef seq. based on Petitioner’s lack of
good moral character and temperate habits as evidenced by his employment history and driving
record.

BURDEN OF PROOF

Respondent has the burden of proving that Petitioner lacks good moral character or
temperate habits. Petitioner may rebut Respondent’s showing.

STATUTES AND RULES APPLICABLE TO THE CONTESTED CASE

Official notice is taken of the following statutes and rules applicable to this case:

N.C. Gen. Stat. §§ 74D-2; 74D-6; 74D-10; 12 NCAC 11.0209(c).

FINDINGS OF FACT

1.  Respondent Board is established under N:C. Gen. Stat. § 74D-4, ef seq., and is charged
with the duty of licensing and registering individuals engaged in the alarm systems
business.

2. In an application received by Respondent on January 31, 2013, Petitioner applied to
Respondent Board for a Burglar Alarm Business License. Petitioner’s application was
introduced and submitted as Respondent’s Exhibit 1. In the application, Petitioner
notes he intends to do business under the name Infinity Alarms, L.L.C. as the
qualifying agent and manager.

3. Mr. Bonaparte testified that no reason for denial existed on the face of Petitioner’s
application but an investigation by Respondent Board revealed a negative employment
history and criminal history.  Respondent Board cited Petitioner’s negative
employment and criminal history in a denial letter dated May 23, 2013. Respondent
introduced and the court admitted said letter as Respondent’s Exhibit 2.

4.,  Petitioner appealed the denial of his application.

5. Investigator Kim Odom testified on behalf of Respondent Board regarding Petitioner’s
employment history and criminal background.

6.  According to Ms. Odom, Petitioner had been registered, but not licensed, with the
Alarm System Licensing Board since 1993. His registration was last renewed on April
10, 2013.
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10.

11.

12.

13.

Petitioner’s criminal history revealed 22 traffic violations between March 6, 1996 and
June 15, 2012. According to Ms. Odom, these violations consisted of six speeding
infractions, one exceeding a safe speed and fifteen infractions for improper equipment.
Ms. Odom admitted that the Respondent Board does not typically deny an application
for traffic infractions but may look at a pattern of violations as a disregard for the law.

Ms. Odom testified that she spoke with Petitioner’s current employer, James Lee, who
gave petitioner a favorable review. She also spoke with Petitioner’s previous employer
at Access Control Consultants. Ms. Odom testified that Petitioner was terminated from
Access Control Consultants for excessive and continuous tardiness and falsifying time
sheets. Petitioner’s employer at Access Control Consultants also cited insubordination
and attitude problems as reasons for the termination. Because her investigations only
look back ten years, Ms. Odom did not speak with any of Petitioner’s other prior
employers.

Upon Petitioner’s termination from Access Control Consultants, Petitioner was asked
to leave the premises while his personal effects were removed from the company

vehicle. At this point, Petitioner informed his employer that a small handgun was in .

the company vehicle. According to Petitioner’s employers, carrying a weapon in a
company vehicle was against company policy. Ms. Odom was not aware of what
company rule or policy had been violated and was not shown a company policy. No
company policy was submitted for the court’s review. Access Control Consultants told
Ms. Odom a Guilford County Police officer was on scene when Petitioner was
terminated and said officer retrieved the weapon and gave it back to Petitioner. After
his termination, Petitioner was emotional about losing his job but was otherwise calm.

Access Control Consultants told Ms. Odom they were concerned about Petitioner
having a gun in the company vehicle since their firm sometimes serviced schools.
Petitioner was not charged or convicted with any crime related to carrying or
possessing the weapon.

Petitioner testified that he was not given any warning of his termination from Access

Control Consultants. Further, no one from Access Control Consultants confronted .

Petitioner on any matters regarding insubordination or poor attitude. Petitioner
testified that he was the only service technician for the entire company and had been
asking for help for nearly two years. Petitioner speculated that his asking for help
might have contributed to his employer’s determination that he had a bad attitude.

Petitioner also believed that the GPS records kept by Access Control Consultants were
inaccurate. He cited discrepancies in hand-written notes on certain time sheets and the
GPS reports and noted that the GPS records indicated he was in certain cities when he
knew he had not traveled to those locations.

Petitioner testified that around the time he was terminated from Access Control
Consultants the company was merging with another company, Brady Services. He was
unaware of any policy at Access Control Consultants that prevented him from carrying
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14.

15.

16.

17.

a weapon in a company vehicle but admitted that Brady Services may have had such a
policy. In any case, Petitioner was never told to operate under Brady Services Policies.
Petitioner has had a concealed weapon permit since 1998. Petitioner also testified that
he made his own service schedule and avoided carrying the weapon when he knew he
would be at a school. He admitted to taking the weapon on school grounds on one
occasion during an emergency call but the weapon remained locked in the vehicle.

Petitioner claimed no officer was present when he was terminated from Access Control
Consultants as evidenced by a letter from Guilford Metro 9-1-1 introduced and
admitted as Petitioner’s Exhibit 1. However, Petitioner was asked to leave the
premises of Access Control Consultants upon his termination and did not see the
weapon being retrieved.

Petitioner did not carry the weapon on his person while at Access Control Consultants.
Petitioner has not carried the weapon in a company vehicle since his termination from
Access Control Consultants.

Petitioner’s current employer, James Lee, president of Alarmguard Security, wrote a
letter dated September 23, 2013 recommending Petitioner for licensure. Petitioner
introduced said letter as Petitioner’s Exhibit 2. The letter was admitted and read into
the record as Petitioner’s Exhibit 2.

Petitioner admitted that his driving record reflected twenty-two traffic violations over a
sixteen-year period. Petitioner could not recall whether the violations on his record
were reductions from more serious offenses. Petitioner did testify that all of the
violations occurred in company vehicles and that he retained an attorney for every
violation.

CONCLUSIONS OF LAW

Pursuant to N.C. Gen. Stat. § 74D-6(3), Respondent Board may refuse to issue an alarm
systems registration permit for lack of good moral character or temperate habits.

Pursuant to N.C. Gen. Stat. § 74D-6(3) conviction of any crime involving the illegal use,
carrying, or possession of a firearm; conviction of any crime involving a controlled
substance, drug, narcotic, or alcoholic beverages; conviction of a crime involving
felonious assault or an act of violence; conviction of a crime involving unlawful breaking
or entering, burglary or larceny or of any offense involving moral turpitude; or a history
of addiction to alcohol or a narcotic drug shall be prima facie evidence that the applicant
does not have good moral character or temperate habits.

Pursuant to 12 NCAC 11.0209(c), it shall be prima facie evidence of good moral
character. if a director of officer of a company applying for a Burglar Alarm Business
License has not been convicted of any crime involving the illegal use, carrying, or
possession of a firearm; conviction of a crime involving a controlled substance, drug,
narcotic, or alcoholic beverages; conviction of a crime involving felonious assault or an
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act of violence; conviction of a crime involving unlawful breaking or entering, burglary
or larceny or of any offense involving moral turpitude; or does not have a history of
addiction to alcohol or a narcotic drug.

4. The evidence presented by Respondent Board at the hearing failed to establish by a
preponderance of the evidence that Petitioner lacked a good moral character and
temperate habits as defined under N.C. Gen. Stat. § 74D-6(3) and 12 NCAC 11.0209(c).

BASED ON THE FOREGOING, the undersigned makes the following:

PROPOSAL FOR DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned
proposes that Respondent REVERSE its decision to deny Petitioner’s application for a burglar
alarm business license, and issue Petitioner an individual burglar alarm business license.

NOTICE AND ORDER

The North Carolina Alarm Systems Licensing Board is the agency that will make the
Final Decision in this contested case. As the final decision-maker, that agency is required to give
each party an opportunity to file exceptions to this proposal for decision, to submit proposed
findings of fact, and to present oral and written arguments to the agency pursuant to N.C. Gen.
Stat. § 150B-40(e).

It is hereby ordered that the agency serve a copy of the final decision on the Office of
Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C. 27699-6714.

This the 25th day of November, 2013.

~ A e,

all May
Administrative L-aw Judge
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STATE OF NORTH CAROLINA 2 THE OFFICE OF
o ADMINISTRATIVE HEARINGS

COUNTY OF WAKE e e 13 OSP 15762

KENNETH SHIELDS,
Petitioner,
V. FINAL AGENCY DECISION

NC DEPARTMENT OF
PUBLIC SAFETY,

N e’ e e et e st e st s’ 1

Respondent.

On December 3, 2013, Administrative Law Judge Melissa Owens Lassiter heard
this contested case at the Office of Administrative Hearings in Raleigh, North Carolina.
On January 13, 2014, the undersigned issued an Order ruling that Respondent had just
cause to discipline Petitioner for engaging in unacceptable personal conduct with
Correctional Officer Mills on December 12, 2012. The undersigned also ruled that the
following mitigating facts warranted Respondent taking less disciplinary action against
Petitioner than demotion: (1) Officer Mills’ insubordinate conduct during the December
12, 2012 discussion with Petitioner, and (2) Petitioner’s brother had just been murdered.

On January 31, 2014, Petitioner filed its proposed Decision, a fee petition, and a
fee agreement with the Office of Administrative Hearings. On February 14, 2014,
Respondent filed Exceptions to Proposed Decision with the Office of Administrative
Hearings. On February 20, 2014, Respondent filed a Response to Petitioner’s Petition
for Attorney’s Fees and Cost.

APPEARANCES

For Petitioner: Michael C. Byrne
Law Offices of Michael C. Byrne
150 Fayetteville Street, Suite 1130
Raleigh, NC 27601

For Respondent:  Tamika Henderson
Assistant Attorney General
North Carolina Department of Justice
Post Office Box 629
Raleigh, NC 27602
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ISSUE

Whether Respondent had just cause to demote Petitioner for the unacceptable
personal conduct of displaying a baton to a subordinate and allegedly intimidating a
subordinate?

EXHIBITS ADMITTED INTO EVIDENCE
For Petitioner: 1-4

For Respondent: 1-6,8,10-13

WITNESSES
For Petitioner: Petitioner

For Respondent:  Donald Riley, Michael Mills, Cleo Jenkins.

PRELIMINARY MATTERS

At the beginning of the hearing, the undersigned granted Petitioner's Motion to
Sequester All Witnesses from the hearing room. The undersigned took under
advisement Petitioner's prehearing motion to exclude from evidence all evidence
supporting any alleged ground for dismissal that was not cited in the demotion letter as
required by law, specifically N.C. Gen. Stat. 126-35(a).

FINDINGS OF FACT

Procedural Background

1. On May 1, 2013, Respondent demoted Petitioner for engaging in
unacceptable personal conduct on December 12, 2012 in violation of Respondent’s
Workplace Violence policy, Unlawful Harassment policy, and Professional Conduct
policy. (Resp Exh 4) Respondent demoted Petitioner from a Correctional Assistant Unit
Manager, pay grade 62, to a Correctional Officer, pay grade 62, and reduced
Petitioner's annual salary from $37,500 to $28,600 (7.5%).

2. On July 25, 2013, Petitioner appealed his demotion by filing a contested
case petition with the Office of Administrative Hearings. In that petition, Petitioner
alleged that Respondent demoted him without just cause, and requested reinstatement,
back pay, benefits, costs, and attorney’s fees. Petitioner disputed that he attempted to
intimidate anyone, and that his conduct constituted unacceptable personal conduct. He

29:01 NORTH CAROLINA REGISTER JULY 1, 2014
85




CONTESTED CASE DECISIONS

contended that the disciplinary action Respondent took in demoting him flunked the
Warren test in that the act at issue did not justify so drastic a disciplinary action as a
demotion. (Petition)

Adjudicated Facts

3. At all times relevant to this case, Petitioner was a career state employee,
having been employed with Respondent for 17 years. Petitioner began his employment
with Respondent as a Correctional Sergeant. During the course of Petitioner’s
employment, Respondent promoted Petitioner to Correctional Assistant Unit Manager.
At the time of his demotion, Petitioner was employed as a Correctional Assistant Unit
Manager at Nash Correctional Institution in Nashville, North Carolina.

4, | Respondent had taken no prior formal disciplinary action against Petitioner
before demoting Petitioner from employment.

5. One of Petitioner's duties as Correctional Assistant Unit Manager was to
keep track of overtime accrued by persons under his supervision. Both Petitioner and
his subordinate managers were expected to reduce earned overtime as much as
reasonably possible. In the course of those duties, Petitioner reviewed timesheets
submitted and approved by subordinate managers. While doing so, Petitioner observed
that one subordinate, Correctional Officer Michael Mills, had accrued some overtime
without documents demonstrating the need for such overtime.

6. Officer Mills was a member of the Prison Emergency Response Team
(*PERT"). Serving on the PERT team was done on a volunteer/selection basis that was
in addition to the member’s regular work duties. Mills reported to Sgt. Gilbert for his
PERT team activities. Whenever the PERT team had scheduled training, the PERT
supervisors sent an email to the work supervisors advising them of that training.

7. If Officer Mills was required to attend training for PERT when he was
scheduled to work at Nash Correctional, Mills was required to find a replacement to
work his shift at Nash Correctional.  Correctional Sergeant Donald Riley was Officer
Mills’ direct supervisor.

8. Around 8:00 p.m. on December 12, 2012, Officer Mills asked Sgt. Riley if
he had received an email from Sgt. Gilbert that Mills had PERT training on December
14, 2012. Riley had not received an email, and walked to Petitioner’s office to ask him if
he had received such an email.

9. Petitioner informed Sgt. Riley that he had not received an email regarding
upcoming PERT ftraining for Officer Mills. Petitioner directed Riley to have Mills report
to Petitioner’s office to find out what was going on. Petitioner intended to discuss Mills’
PERT training, overtime, and the reasons for Mills’ overtime. Sgt. Riley arranged for
Mills to come to Petitioner's office, and was present for the discussion between Mills
and Petitioner.
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10.  Officer Mills had previous discussions with other members of the PERT
team who had been questioned by their regular supervisors about the frequency of their
PERT team training and/or activities. However, Petitioner had no prior interaction with
Mills on this issue or any other issue.

11.  During the discussion, Petitioner initially questioned Mills about his service
on the PERT team, and asked Mills who had approved Mills to be on the PERT rifle
team. Mills told Petitioner he had been on the PERT team for one year. Petitioner
advised Mills that he did not have an email showing Mills was on any team. Petitioner
asked Mills when his training was. Mills stated Friday [12/14/12] at 6:00 am at Rocky
Mount firing range. After Petitioner asked Mills who scheduled [PERT] training, Mills
stated that Sgt. Gilbert sent an email to his supervisors. Petitioner informed Mills that
he did not receive the email. Mills informed Petitioner that he could get with Sgt. Gilbert
or Mr. Tuck. Petitioner told Mills he knew who to call. Petitioner asked Officer Mills, “Do
you think it is fair that you get to go off with PERT and leave the unit short?” Mills
responded that he is working when he with PERT, but he doesn’t control the schedule.
(Resp. Exhs. 9, 10; Riley & Mills testimony)

12.  Petitioner asked, “How long do you think you've been gone?” Officer Mills
opened his calendar, and read all his PERT activities from September 5, 2012 to
December 11, 2012. Mills advised that sometimes he works eight days in a row without
complaint. Petitioner asked Mills if he wanted to take leave time. Mills responded, “Sir,
| don’t want to talk about it.” Petitioner said, “I'm going to talk about it.” Mills said again,
“Sir, | really don’t want to talk about this.” (Resp. Exhs. 9, 10; Riley & Mills testimony)

13. At this point, while individual witnesses tell different versions of the words
used, the conversation became heated. Petitioner became angry, and started to raise
his voice. Mills, without previously being dismissed by the Petitioner, stated that he
“needed to leave,” stood up, and walked through the door to leave Petitioner’s office.

14. Petitioner ordered Mills back into the office, and told Milis that he had not
given Mills permission to leave. Mills walked back into Petitioner’s office to sit down
when Petitioner stated, “Are you threatening me?” Neither Riley nor Mills understood
why Petitioner made that statement. Mills advised Petitioner that he’s never late for
work, he works hard, and he does what he’s told.

15.  Officer Mills is in his early thirties, and in very good physical shape as he
works out regularly and is trained in martial arts. Petitioner is in his early fifties, appears
in sedentary physical shape, and is quite heavy. Both men have military backgrounds.

16.  Petitioner claimed he was afraid of Mills due to his threatening actions and
the significant disparity in their ages, physical status, and physical fitness. Petitioner
was also on edge, because his brother had recently been murdered in a violent attack.
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17.  As Mills reentered the room, Petitioner remained seated, and opened his
desk drawer where he kept a work-issued baton. A preponderance of the evidence
established that Petitioner pulled the baton from the drawer, and held it below the desk
level. Officer Mills could see the baton from where he was standing, but could no longer
see the baton when he sat down. Petitioner kept the baton at the low profile position.
Petitioner asked Mills “Are you going to assault me? Are you threatening me?”
Petitioner ordered Mills to sit down. Petitioner did not attempt to use the baton, nor did
he threaten to strike Mills with the baton. (Resp. Exhs. 9, 10; Riley & Mills testimony)

18.  Riley placed his hand on Petitioner’s right hand. Petitioner replied, “No, |
got this.” Petitioner stared at Mills. Mills thought Petitioner was trying to intimidate him.
(Resp. Exhs. 9, 10; Riley & Mills testimony)

19.  Mills asked Petitioner, “Why do you think I'm going to assault you? Just
because | come back into your office and say something in a passionate tone, you take
that as a threat?” Petitioner replied, “Another officer tried that in the other unit, and |
handles [sic] him too.” Mills told Petitioner he had on a blue uniform, and was on the
same team as Petitioner. Petitioner replied, “That doesn’t mean anything.” Mills asked
Petitioner, “If someone walking into your office, talking to you like that makes you think
they are coming to assault you, you've been in the business too long.” Petitioner replied,
“No. | ain’t been doing this too long. You wasn’t [sic] here when this was a close
custody camp. How many use of force you been in?” Mills responded, “Not many, but
enough to know when someone is trying to assault me.” Mills explained that he reports
to PERT when he’s told, and 95% of the time, Petitioner, Mr. Sledge, or Sgt. Riley get
emails about PERT ftraining. Sgt. Riley agreed that 90-95% of the time, he receives
some sort of email or memo telling him that Mills will be out of the unit. (Resp. Exhs. 9,
10; Riley & Mills testimony)

20.  Shortly after this exchange, tempers cooled. Petitioner told Mills he had
no problem with Mills’ service on PERT, but merely wished for the proper
documentation. Petitioner and Mills shook hands before the meeting ended, and Officer
Mills left the office with Petitioner's permission.

21.  On December 13, 2012, Sgt. Riley reported to work early, and reported
the incident between Petitioner and Mills to the unit manager. Riley also wrote a
statement about the incident, and placed the written statement in a drawer. Riley gave
his statement to management after it launched its investigation into the matter.

22. Nothing was heard about the incident for several weeks. Petitioner
considered writing Mills up for insubordination, but decided to let the issue go given the
meeting ended on a good note. Mills likewise filed no complaint regarding Petitioner.

23.  On January 4, 2013, Captain Juanita James, who did not testify, received

a telephone call from a non-DPS employee, Misty Clark, who reported the incident.

Misty Clark likewise did not testify at the hearing.
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24. Following this telephone call, Respondent launched an investigation into
the December 12, 2012 conversation. Cleo Jenkins, Assistant Superintendent of
Custody, investigated the matter, and reported his findings to Butch Jackson, the
Administrator in Charge.

25.  During the investigation, Petitioner informed Mr. Jenkins that “when Officer
Mills jumped out of his chair, his instincts took over, and that he still had his brother on
his mind who was just recently been murdered.” (Resp. Exh. 7, p. 2)

26. In his report, Jenkins concluded that Petitioner violated Respondent's
Unlawful Workplace Harassment and Workplace Violence policies on December 12,
2012 as follows:

The act of taking the baton from his drawer during what is described as a heated
conversation with a subordinate and his apparent efforts to intimidate him with
stares as he held the baton in his hand in unacceptable under both policies.

(Resp. Exh. 6)

27. At hearing, both Sgt. Riley and Asst. Superintendent Jenkins conceded
that Petitioner's job was to monitor and review overtime. They also conceded that
Petitioner was entitied to, as part of his job, question Officer Mills about his PERT
activity, and his overtime, and that Mills was required to respond to such inquiries by
Petitioner.

28. During cross-examination, Sgt. Riley acknowledged that Mills was
insubordinate two times during the December 12, 2012 conversation with Petitioner.
First, Mills was insubordinate when he repeatedly told Petitioner he did not want to
discuss Petitioner's concerns about Mills’ PERT activiies. Second, Mills was
insubordinate when Mills got out of his chair and walked towards the door to leave the
office without being dismissed. (Riley testimony)

29. The preponderance of the evidence demonstrated that Mills was not
disciplined, either formally or informally, for his insubordinate actions toward Petitioner.
Likewise, Respondent did not discipline Officer Mills, either formally or informally, for
advancing on a superior officer in what that superior considered was a threatening or
assaultive manner.

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has personal and subject matter
jurisdiction over the parties and this contested case, and the parties received proper
notice of the hearing in this matter. To the extent that the Findings of Fact contain
Conclusions of Law, or that the Conclusions of Law are Findings of Fact, they should be
so considered without regard to the given labels.
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2. Petitioner was a career state employee at the time of his demotion.
Because he is entitled to the protections of the North Carolina State Personnel Act, and
has alleged that Respondent lacked just cause for his demotion, the Office of
Administrative Hearings has jurisdiction to hear his appeal and issue a Final Agency
Decision.

3. N.C.G.S. § 126-35(a) provides that “No career State employee subject to
the State Personnel Act shall be discharged, suspended, or demoted for disciplinary
reasons, except for just cause.” In a career State employee’s appeal of a disciplinary
action, the department or agency employer bears the burden of proving that “just cause”
existed for the disciplinary action. N.C.G.S. § 126-35(d) (2007).

4. 25 NCAC 11.2301(c) enumerates two grounds for disciplinary action,
including dismissal, based upon just cause: (1) unsatisfactory job performance,
including grossly inefficient job performance; and (2) unacceptable personal conduct.

5. The sole issue in this case is whether Respondent had just cause to
demote Petitioner based on Petitioner’s alleged unacceptable personal conduct; to wit,
whether Petitioner (1) violated Respondent's Unlawful Workplace Harassment and
Workplace violence policies, (2) engaged in conduct for which no reasonable person
should expect to receive a written warning, and (3) engaged in conduct unbecoming a
state employee.

6. N.C. D.E.N.R. v. Cliffon Carroll, 358 N.C. 649, 599 S.E.2d 888 (2004),
states that the fundamental question in determining just cause is whether the
disciplinary action taken was just. Citing further, “Inevitably, this inquiry requires an
irreducible act of judgment that cannot always be satisfied by the mechanical
application of rules and regulations.” Our Supreme Court has said that there is no bright
line test to determine “just cause”™—it depends upon the specific facts and
circumstances in each case. Furthermore, “not every violation of law gives rise to ‘just
cause’ for employee discipline.”

7. Though just cause is case-dependent and not exclusive, Carroll provides
examples of some other actions where just cause were found:,

Although there is no bright line test to determine whether an employee's
conduct establishes "unacceptable personal conduct’ and thus "just
cause" for discipline, we draw guidance from those prior cases where just
cause has been found. .. See, e.g., Kea, 153 N.C. App. 595, 570 S.E.2d
919 (employee violated known and written work rules, disobeyed direct
order from superior, and made crude and offensive sexual advances to a
co-worker); Davis v. N.C. Dep't of Crime Control & Pub. Safety, 151 N.C.
App. 513, 565 S.E.2d 716 (2002) (highway patrol officer was stopped for
speeding and driving while intoxicated); N.C. Dep't of Corr. v. McNeely,
135 N.C. App. 587, 521 S.E.2d 730 (1999) (correctional officer abandoned
post without authorization and failed to remain alert while on duty); Gray v.
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Orange Cty. Health Dep't. 119 N.C. App. 62, 457 S.E.2d 892 (1995)
(health department inspector engaged in inappropriate sexually oriented
behavior during inspections of catering businesses [***53] owned by
women), disc. rev. denied, 341 N.C. 649, 462 S.E.2d 511 (1995); Leiphart
v. N.C. Sch. of the Arts, 80 N.C. App. 339, 342 S.E.2d 914 (1986) (division
director at North Carolina School of the Arts surreptitiously organized
meetings with other division directors to discuss complaints against their
superior), cert. denied, 318 N.C. 507, 349 S.E.2d 862 (1986).

8. In the recent case of Warren v. NC Dept. of Crime Control & Public Safety,
the Court of Appeals crystallized the Carroll analysis as follows:

The proper analytical approach is to first determine whether the employee
engaged in the conduct the employer alleges. The second inquiry is
whether the employee's conduct falls within one of the categories of
unacceptable personal conduct provided by the Administrative Code.
Unacceptable personal conduct does not necessarily establish just cause
for all types of discipline. If the employee's act qualifies as a type of
unacceptable conduct, the tribunal proceeds to the third inquiry: whether
that misconduct amounted to just cause for the disciplinary action taken.
Just cause must be determined based “upon an examination of the facts
and circumstances of each individual case.”

Warren v. N.C. Dep't of Crime Control & Pub. Safety, 726 S.E.2d 920, 925 (N.C. Ct.
App. 2012).

9. In this case, the undersigned applies the Warren just cause analysis as
follows:

Step One: Did Petitioner Commit The Conduct Alleged?

10. Sgt. Riley and Officer Mills offered consistent testimony in their written
statements and testimony at hearing. They described how Petitioner opened his desk
drawer, took his baton out of drawer, and held the baton in a low profile position. In
contrast, Petitioner provided inconsistent versions regarding his actions with the baton.
In his January 8, 2013 statement, Petitioner first stated that he grabbed the baton for
protection. His instincts took over, and his brother had just been murdered. (Resp. Exh.
8) Yet, in his February 20, 2013 statement, Petitioner claimed he “touched” the baton by
moving it so he could get out a NC 18 form to write down all comments and actions.”
(Resp. Exh. 3) Later, in his February 28, 2013 statement, Petitioner explained that he
“reached for my desk drawer to pull out a NC 18 (Employee Witness Statement form).
He noted that these forms were underneath the baton, OC spray, and handcuffs. (Resp.
Exh. 11) Finally, during cross-examination, Petitioner claimed that he was scared, and
put his hand on the baton.
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11.  There is no evidence that Petitioner actively threatened to strike Mills with
the baton.

12. Respondent proved by the preponderance of the evidence that Petitioner
committed the conduct of displaying the baton to subordinate Mills while in Petitioner's
office.

Step Two: Did Petitioner’s Actions Constitute Unacceptable Personal Conduct?

13.  Respondent’'s Workplace Violence Policy states that:

It is the responsibility of every employee and agent of the
Department to conduct himself or herself in a manner that
contributes to a workplace environment that is not only free of
unlawful workplace harassment, . . .

Examples of Prohibited and Legally Dangerous conduct

1. Threats of physical violence of harm; display of items that imply
such a threat.

(Resp. Exh. 12)

14. Respondent proved by a preponderance of the evidence that Petitioner
displayed the baton in a manner that implied a threat to Officer Mills, even if the
Petitioner did not overtly threaten to use or imply the baton. Petitioner’'s display of the
baton constituted the unacceptable personal conduct of a “willful violation of known or
written work rules,” conduct for which no reasonable person should expect to receive
prior warning, and conduct unbecoming a state employee that is detrimental to state
service.

Step 3: Did The Unacceptable Personal Conduct Justify The Discipline Imposed?

15.  The third step in the Warren analysis is determining whether the discipline
imposed for that conduct was just in that:

If the employee’s act qualifies as a type of unacceptable conduct, the tribunal
proceeds to the third inquiry: whether that misconduct amounted to just cause for
the disciplinary action taken. Just cause must be determined based ‘upon an
examination of the facts and circumstances of each individual case.”

The Warren Court refers to this process as “balancing the equities.” Id. at 902, 925.
16.  In conducting this process, the Court notes Petitioner's long, discipline-

free employment history with Respondent. (See Warren, referencing N.C. Dep't of Env't
& Natural Res. v. Carroll, 358 N.C. 649, 666, 599 S.E.2d 888, 898 (2004): “In reaching
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this result, the Court examined the petitioner's exemplary employment record as well as
the circumstances under which the petitioner exceeded the posted speed limit.”)

17. The undersigned, as directed by Warren and Carroll, looks at the
“circumstances” under which Petitioner committed the conduct alleged. Here, Officer
Mills was insubordinate to Petitioner during Petitioner’s proper inquiry into Mills’ PERT
activities. By his own admission, Officer Mills refused and/or resisted Petitioner's
attempts to discuss the issue, and attempted to leave Petitioner’s office of his own
volition, and without being first being dismissed. Under the applicable personnel policies
of any State agency, insubordination constitutes unacceptable personal conduct.

18.  Examination of the third prong also requires consideration of “mitigating
factors” in the employee’s conduct. (See Warren, citing Roger Abrams and Dennis
Nolan, TOWARD A THEORY OF "JUST CAUSE” IN EMPLOYEE DISCIPLINE CASES,
1985 Duke L.J. 594 (September 1985). In this case, the undersigned concludes that
Mills’ insubordination towards Petitioner, and the fact that Petitioner's brother had just
been murdered were mitigating factors that warranted Respondent taking less
disciplinary action against Petitioner than demotion. These mitigating factors obviously
influenced Petitioner's perceived view of a threat by Mills, and obviously influenced
Petitioner's actions on December 12, 2012.

19. Given the above mitigating factors, the undersigned concludes that
Petitioner's misconduct did not rise to a sufficient level to warrant Respondent demoting
Petitioner to a Correctional Officer position. Instead, based on a preponderance of the
evidence and the above mitigating factors, the undersigned concludes there was just
cause for Respondent to suspend Petitioner for ten days without pay.

20. Petitioner is hereby awarded attorney's fees, which he reasonably
incurred in pursuing and prosecuting this action. Based upon the Affidavit of Petitioner’s
Attorney, Michael C Byrne, Petitioner is hereby awarded attorney’s fees in the amount
of $10,458.75, which shall be paid as provided by law.

FINAL AGENCY DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, and all the
competent evidence at hearing, Respondent’s decision to demote Petitioner is
REVERSED. Respondent shall retroactively reinstate Petitioner to the same or similar
position held prior to his demotion, with all back pay, and benefits which he would have
been entitled to receive since his demotion on May 1, 2013.

Petitioner is hereby awarded Attorney’s Fees in the amount of $10,458.75, as
supported by the fee petition submitted in this case, to Petitioner’s attorney, Michael C
Byrne, as provided by law. Instead of the discipline imposed by Respondent,
Respondent shall suspend Petitioner from employment for ten days without pay. The
relevant documents in Petitioner’s personnel file shall be adjusted to reflect this change.

10
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ORDER AND NOTICE

Under the provisions of N.C. Gen. Stat. § 150B-45, any party wishing to appeal
the final decision of the Administrative Law Judge must file a Petition for Judicial Review
in the Superior Court of the county in which the party resides. The appealing party
must file the petition within 30 days after being served with a written copy of the
Administrative Law Judge’s Final Decision.

In conformity with 26 N.C.A.C. 03.0102, and the Rules of Civil Procedure, N.C.
General Statute 1A-1, Article 2, this Final Decision was served on the parties the
date it was placed in the mail as indicated by the date on the Certificate of Service
attached to this Final Decision. N.C. Gen. Stat. § 150B-47, the Office of
Administrative Hearings is required to file the official record in the contested case with
the Clerk of Superior Court within 30 days of receipt of the Petition for Judicial Review.
Consequently, a copy of the Petition for Judicial Review must be sent to the Office of
Administrative Hearings at the time the appeal is initiated in order to ensure the timely
filing of the record.

Thi&l@{day of February, 2014.

“Nealwettroizs

Meh sa  Owens Lassiter
Administrative Law Judge

11
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STATE OF NORTH CAROLINA  [Zi -~ IN THE OFFICE OF
P ADMINISTRATIVE HEARINGS

COUNTY OF WAKE e 13 OSP 15896

RENA PEARL BRIDGES, " )
Petitioner, )
)

v ) FINAL DECISION
)
NORTH CAROLINA DEPARTMENT OF )
COMMERCE, ]
Respondent. )

On November 26, 2013, Administrative Law Judge Melissa Owens Lassiter
heard this contested case Raleigh, North Carolina. On December 18, 2013, the
undersigned issued an Order ruling that Respondent had just cause to terminate
Petitioner from employment. On February 6, 2014, Respondent filed its proposed Final
Decision with the Office of Administrative Hearings.

APPEARANCES

For Petitioner: J. Gabe Talton
Krompecher Law Firm, PLLC
P. O. Box 6639
Raleigh, NC 27628

For Respondent:  Sharon A. Johnston
Sheena J. Cobrand
North Carolina Department of Commerce
Division of Employment Security
PO Box 25903 ’
Raleigh, North Carolina 27611-5903

ISSUE

Whether Respondent had just cause to terminate Petitioner's employment for
unacceptable personal conduct?

STATUTES. RULES & POLICIES IN ISSUE

N.C. Gen. Stat. §§126-34, 126-34.1, 126-35
Title 25 of the N.C. Administrative Code on State Personnel
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State Human Resources Manual, Section 7
EXHIBITS ADMITTED INTO EVIDENCE

For Petitioner: None

For Respondent: 1 through 8
WITNESSES

For Petitioner: Petitioner

For Respondent:  Kenneth Royster, Catherine Moessner, MaryMolly Taylor,

Stephanie Beard
FINDINGS OF FACT
Procedural Background
1. On April 3, 2013, Respondent terminated Petitioner from employment as

as Administrative Assistant | for unacceptable personal conduct for losing her custodial
agent certification by the NC Department of Corrections which allowed Petitioner to
supervise inmates on the cleaning crew for the Kendall complex. (Resp. Exh. 4)

2. On July 31, 2013, Petitioner filed a petition for contested case hearing with
the Office of Administrative Hearings alleging that Respondent had: (1) discharged her
without just cause, and (2) retaliated against her for having filed a worker's
compensation claim. Petitioner alleged how she had been harmed by Respondent's
actions as follows:

Petitioner was terminated due to loss of Department of Correction
privileges based on unsubstantiated inmate charge. Petitioner worked for
Dept. of Commerce overseeing Dept of Corrections work release program.
Petitioner had work comp restrictions at the time.

(Petition)

3. On October 3, 2013, the undersigned ALJ issued a Final Decision (In
Part), granting Respondent's Motion to Dismiss Petitioners claim of “worker's
compensation retaliation,” and dismissed such claim. The Office of Administrative
Hearings retained subject matter jurisdiction over the just cause claim.

Parties/Background Facts

4. On September 1, 2003, the Employment Security Commission hired
Petitioner as an Administrative Assistant | to supervise inmate cleaning crews. (T. pp.
37, 105) A
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5. Petitioner continued her employment when the Employment Security
Commission became a Division of the Respondent on November 1, 2011, pursuant to
2011 N.C. Sess. Laws 401 (hereinafter referred to as the “Division”). The working title
of Petitioner’s job was “custodial agent.” (T. pp. 37)

6. At all times relevant to this case, Petitioner's supervisor was Catherine
Moessner, Facilities Operations Manager (“Moessner”) (T. p. 37)

7. Wake Correctional Center is part of the North Carolina Department of
Public Safety (“NCDPS”) (T. p. 21). NCDPS is the certifying authority of who will be a
custodial agent. (T. pp. 26-27, 107) A “custodial agent” is an employee of either the
NCDPS or of another State agency who has attended training and been issued
custodial agent certification by Wake Correctional. (T. pp. 24, 41)

8. Respondent’s Division of Employment Security contracted with Wake
Correctional Center for Wake Correctional Center to provide inmate labor to perform
janitorial services at the Division’s offices at 700 Wade Avenue, Raleigh, North Carolina.
(T. pp. 23, 38, 39; Resp. Exh. 1) The Division’s offices consist of two buildings, the
Daniels Building and the Kendall Complex. (T. p. 38) That contract required inmates be
supervised by a custodial agent while at the Division’s offices. (T. pp. 23, 40; Resp. Exh.
1, p. 1) Specifically, Section 1., E. of that contract provides, “No inmate will be allowed to
work in an area that is not supervised by a Custodial Agent.” (Resp. Exh. 1, p. 1)

9. In June 2010, Kenneth Royster (“Royster”) became the Correctional
Superintendent Il at Wake Correctional Center. (T. p. 21) He signed the contract
between Wake Correctional Center and the Division on behalf of Wake Correctional
Center.

10.  Individuals eligible for appointment as a custodial agent must be at least
20 years old, pass a criminal background check, and be in good standing with the State
agency at which the inmate labor is to be provided. (T. p. 24) Individuals selected to be
custodial agents also undergo training which includes training on the Prison Rape
Elimination Act. (T. p. 24) Once an individual meets the qualifications and undergoes
training, the NCDPS issues the individual a certification card. (T. pp. 24-25) The
certification is valid for one year, and is renewed annually upon completion of refresher
training. (T. p. 25) The certification is required pursuant to G.S. §148-4. (T. p. 25)

11. NCDPS determines whether an individual will continue to serve as a
custodial agent, requiring that the individual not have a criminal history, be able to
perform the tasks required to supervise inmates, and can foster an appropriate
relationship and/or rapport with the inmates. (T. p. 27)

12.  Inmates routinely complain about custodial agents. (T. p. 27) When an
inmate complaint is received, NCDPS determines the type of investigation, if any, is
needed. (T. p. 27) If a complaint possibly involving sexual violence or harassment of
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an inmate, NCDPS is mandated to conduct an investigation under the 2003 federal
Prison Rape Elimination Act (‘PREA”) (T. p. 28) '

Adjudicated Facts

13.  Petitioner was certified as a custodial agent, and supervised inmates at
the Division’s offices at 700 Wade Avenue, Raleigh, NC for nine years until February
2013. (T. pp. 32-33, 40, 107; Resp. Exhs. 2 and 3)

14.  Petitioner's position description listed the primary purpose of Petitioner's
position with the Division as being:

responsible for the services such as janitorial, facility maintenance,
furniture relocation, disposal of materials, and other tasks as assigned at
the Kendall Complex. This position therefore oversees inmate labor to
provide the tasks as described, and provides other support in the absence
of the inmates. To successfully provide the services required, this position
must be formally trained in rules applicable to inmate supervision.

(T. pp. 61-62; Resp. Exh. 8, sec. 1. B.)

15.  Petitioner's position description listed that “License or Certification
Required by Statute or Regulation: Not applicable.” (Resp. Exh. 8, p. 7). However,
Petitioner's annual performance evaluation plan provided that “the certification card [to
supervise inmates] must be kept and maintained at all times and reviewed annually.”
(T. p. 62)

16.  Petitioner’s daily job duty was to supervise the inmate labor in the Daniels
Building. (T. pp. 42, 106; Resp. Exh. 8) She typically supervised a crew of three
inmates. She was responsible for transporting the inmates to and from Wake
Correctional. Petitioner was responsible for making sure the inmates performed their
work, and giving them instructions based on a typed instructional list of expectations. (T.
p. 43) The inmates’ duties included cleaning the bathrooms, dusting and vacuuming the
hallways, offices and stairwells, stocking the cleaning cart and bathrooms, emptying the
trash, cleaning the cafeteria, and performing other duties as directed. (T. pp. 43, 106)
Petitioner was not responsible for personally providing cleaning services when she had
an inmate crew present. If Petitioner did not have an inmate crew, she was responsible
for these duties. If Petitioner had one inmate, she was required to help clean. (T. pp.
44, 61-62, 106; Resp. Exh. 8)

17.  On or about January 17, 2012 [sic] [2013], Royster learned that an inmate

complained that Petitioner had made an inappropriate or harassing comment to him. (T.
p. 28) Royster requested Lieutenant Sandra Foster (‘Foster’), with North Carolina
Central Prison, to conduct a PREA investigation into that complaint. Foster was a
trained PREA investigator used by Royster, because Royster did not have a trained
PREA investigator at the time. (T. pp. 28-29) During an investigation, anything
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uncovered is examined, and can be considered when deciding whether to continue or
terminate a custodial agent’s certification. (T. pp. 31-32)

18.  Onorabout January 17, 2013, Ms. Moessner, Petitioner's supervisor, was
notified by Wake Correctional Center that Petitioner's custodial agent certification was
temporarily revoked pending an investigation. As a result, Ms. Moessner relieved
Petitioner of her supervising duties pending the investigation, and pending further notice
from Wake Correctional Center. (T. pp. 48, 104-105)

19.  Foster prepared a report of her investigation, and Royster reviewed such
report. Foster's investigation did not necessarily substantiate, meaning it didn’t disprove
or prove, the inmate’s allegations. According to Mr. Royster, “the other findings in the
investigation were equally as serious in my opinion. Therefore, based on the totality of
the investigation,” and as part of his job duties, Royster decided to terminate Petitioner's
certification to supervise inmates. (T. p. 32)

20.  After Foster's investigation was complete, Moessner received a letter from
Lateisha D. Thrash, Assistant Superintendent of Programs at Wake Correctional Center
dated February 20, 2013. The letter stated, in pertinent part:

Effective immediately, custodial agent certification for Ms. Rena Bridges
has been terminated. As a result of this termination, Wake Correctional
Center cannot permit Ms. Bridges to supervisor [sic] inmates assigned to
this labor agreement. Additionally, she must immediately surrender the
certification cards issued to her as part of the Custodial Agent Training
she received.

(T. p. Resp. Exh. 2) Based on this letter, Moessner informed Petitioner that she could
no longer supervise the inmates. (T. pp. 52)

21.  Ronald Stancil was the other custodial agent overseeing an inmate
cleaning crew on a daily basis in Division’s Kendall Complex. (T. p. 44) The loss of
Petitioner’s certification caused a manpower issue, because there was only one
supervisor to manage both the Kendall Complex and the Daniels Building. (T. p. 53)

22.  With the loss of Petitioner's certification, the only job duties available to
Petitioner were cleaning bathrooms, vacuuming, and trash collection. (T. p. 53) From
January 17, 2013 through February 20, 2013, Petitioner sat at her work station, and
asked her supervisor, Ms. Moessner, for work. However, Ms. Moessner “had no work —
it was all administrative — to give” Petitioner. “Because of the investigation, we were not
sure what to do so there were no job duties assigned.” (T. p. 64) During that period,
Petitioner stocked the bathrooms. After February 20, 2013, Petitioner performed the
bathroom cleaning for approximately 2 days. (T. p. 55) Since Petitioner was recovering
from knee replacement surgery, she was unable to perform the other duties. (T. p. 55)
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23. In mid to late February of 2013, Petitioner contacted MaryMolly Taylor
(“Taylor’), EEO Representative, to obtain assistance in finding her another position
within the Division. (T. p. 73) Petitioner informed Ms. Taylor that the prisoners would
not be available for her to supervise, that Petitioner's health was getting worse, and she
would be unable to perform housekeeping duties. (T. p. 73) :

24. Taylor considered and reviewed an imaging position and a position in the
mail room as possible jobs for Petitioner. Taylor learned that the imaging job required
heavy lifting, and there were no permanent positions available in that area. Taylor
discovered that the mailroom job would have required heavy lifting. Ms. Taylor had
learned from Petitioner’s supervisor that Petitioner was unable to perform heavy lifting.
(T. pp. 74-75) Taylor also looked at open positions of the same grade and salary level
as Petitioner. The open position required office skills, but Petitioner did not have the
required office skills. Further, Petitioner told Taylor the Division did not have anything
else for her to do. (T. p. 76; Resp. Exh. 6)

25 On or about March 4, 2013, Petitioner met with Ms. Taylor, and gave
Taylor a doctor's notes that restricted or limited Petitioner’s ability to push, pull, stand, or
bend. These restrictions rendered Petitioner unavailable to perform any cleaning work.
(T. pp. 55-56, 76-77; Resp. Exh. 5) However, since Petitioner’s primary job duty was to
supervise and watch the inmates who cleaned the Respondent’s building, the fact that
Petitioner could not push, pull, stand or bend herself did not matter, and Petitioner
would not be “unavailable” to work. (T. p. 83)

26. Respondent consulted Stephanie Beard, Personnel Supervisor Il in
Human Resources (“Beard”), to determine whether dismissal of Petitioner for loss of her
custodial agent certification would be consistent with State policy. Beard recommended
that dismissal would be consistent with the State Human Resource Manual's
“Disciplinary Actions, Suspension and Dismissal” section which reads in pertinent part:

Employees in such classifications are responsible for obtaining and
maintaining current, valid credentials as required by law, rule or regulation.
Failure to obtain or maintain the legally required credentials constitutes a
basis for immediate dismissal without prior warning, consistent with
dismissal for unacceptable personal conduct or grossly inefficient job
performance. An employee who fails to obtain or maintain legally required
credentials may be dismissed without prior warning following a
pre-disciplinary conference.

(T. pp. 90-91; Resp. Exh. 7)

27.  On April 3, 2013, the Division sent Petitioner a letter dismissing her from
employment with the Division based on unacceptable personal conduct. In this letter,
Respondent explained that:
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The decision to dismiss is based on the following:

1. Loss of Custodial Agent Certification that allowed you supervision
of inmates on the cleaning crew for the Kendall complex.

(T. pp. 57-58; Resp. Exh. 4)

28. A preponderance of the evidence established that Petitioner’s primary job
duty was the supervision of inmates. Petitioner losing her custodial agent certification
card meant Petitioner was unable to perform her daily job duties. (T. p. 85, Resp. Exh.
8)

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has personal jurisdiction over the
parties in this case, and the Office of Administrative Hearings (OAH) has subject matter
jurisdiction. All parties are properly noticed.

2. At the time of her dismissal, the Petitioner was a career state employee
entitled to protections of the North Carolina State Personnel Act; specifically, the “just
cause” provision of N.C. Gen. Stat. §126-35.

3. N.C. Gen. Stat. §126-35(a) provides, in pertinent part, “No career State
employee subject to the State Personnel Act shall be discharged, suspended, or
demoted for disciplinary reasons, except for just cause.” The burden of showing the
career State employee was discharged for “just cause” rests with the department or
agency employer. N.C. Gen. Stat. §126-35(d)

4, 25 NCAC 01J .0604(b) enumerates two groundsfor disciplinary action,
including dismissal, for just cause: (1) unsatisfactory job performance, including
grossly inefficient job performance, and (2) unacceptable personal conduct.
“Unacceptable personai conduct” is defined to include conduct for which no reasonable
person should expect to receive prior warning; job-related conduct which constitutes a
violation of state or federal law; willful viclation of known or written work rules; and
conduct unbecoming a state employee that is detrimental to state service. 25 NCAC
01J .0614(8)

5. “Dismissal” is defined as ‘“involuntary termination or ending of the
employment of an employee for disciplinary purposes or failure to obtain or maintain
necessary credentials.” 25 NCAC 01J .0614(4) .

6. The policy of the State as set out in the State Human Resources Manual
regarding credentials is as follows:
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B.

Credentials

By statute, regulation, and administrative rule, some duties assigned to
positions in the State service may be performed only by persons who are
duly licensed, registered or certified as required by the relevant law or

policy.

All such requirements and restrictions are specified in the

statement of essential qualifications or recruitment standards for
classifications established by the State Human Resources Commission.

Obtaining and Maintaining Credentials

Employees in such classifications are responsible for obtaining and
maintaining current, valid credentials as required by law, rule or regulation.
Failure to obtain or maintain the legally required credentials constitutes a
basis for immediate dismissal without prior warning, consistent with
dismissal for unacceptable personal conduct or grossly inefficient job
performance. An employee who fails to obtain or maintain legally required
credentials may be dismissed without prior warning following a pre-
disciplinary conference. An employee dismissed on this basis shall be
given a written letter of dismissal with the specific reason for the dismissal
and written notice of the right of appeal.

State Human Resources Manual, Discipline/Appeals/Grievances, Section 7, p. 20
(Revised: February 1, 2011)

7.

State departments, institutions, agencies, and political subdivisions may

hire inmates to perform work. In such cases, N.C. Gen. Stat. §148-4 provides in
pertinent part:

Employees of departments, institutions, agencies, and political
subdivisions of the State hiring prisoners to perform work outside prison
confines may be designated as the authorized agents of the Secretary of
Public Safety for the purpose of maintaining control and custody of
prisoners who may be placed under the supervision and control of such
employees, including guarding and transferring such prisoners from place
to place in the State as their duties might require, and apprehending and
arresting escaped prisoners and returning them to prison. The governing
authorities of the State prison system are authorized to determine by rules
and regulations the manner of designating these agents and placing
prisoners under their supervision and control, which rules and regulations
shall be established in the same manner as other rules and regulations for
the government of the State prison system.

8.

A preponderance of the evidence demonstrated that the Division had just

cause to dismiss Petitioner from employment, pursuant to N.C. Gen. Stat. §126-35, as
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Petitioner lost her custodial agent certification that allowed Petitioner to perform the
primary function of her job to supervise an inmate cleaning crew.

DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the
undersigned hereby AFFIRMS Respondent's decision to dismiss the Petitioner from
employment for unacceptable personal conduct.

NOTICE
This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34.

Under the provisions of North Carolina General Statute § 150B-45, any party
wishing to appeal the final decision of the Administrative Law Judge must file a Petition
for Judicial Review in the Superior Court of the county where the person aggrieved by
the administrative decision resides, or in the case of a person residing outside the State,
the county where the contested case which resulted in the final decision was filed. The
appealing party must file the petition within 30 days after being served with a
written copy of the Administrative Law Judge’s Final Decision. In conformity with
the Office of Administrative Hearings’ rule, 26 N.C. Admin. Code 03.0102, and the
Rules of Civil Procedure, N.C. General Statute 1A-1, Article 2, this Final Decision was
served on the parties the date it was placed in the mail as indicated by the date
on the Certificate of Service attached to this Final Decision. N.C. Gen. Stat. §
150B-46 describes the contents of the Petition and requires service of the Petition on all
parties. Under N.C. Gen. Stat. § 150B-47, the Office of Administrative Hearings is
required to file the official record in the contested case with the Clerk of Superior Court
within 30 days of receipt of the Petition for Judicial Review. Consequently, a copy of the
Petition for Judicial Review must be sent to the Office of Administrative Hearings at the
time the appeal is initiated in order to ensure the timely filing of the record.

This J%day of February, 2014.

Melissa Owens Lassiter
Administrative Law Judge
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