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Contact List for Rulemaking Questions or Concerns

For questions or concerns regarding the Administrative Procedure Act or any of its components, consult
with the agencies below. The bolded headings are typical issues which the given agency can address,
but are not inclusive.

Rule Notices, Filings, Register, Deadlines, Copies of Proposed Rules, etc.
Office of Administrative Hearings
Rules Division

1711 New Hope Church Road
Raleigh, North Carolina 27609

contact: Molly Masich, Codifier of Rules

Dana Vojtko, Publications Coordinator

Julie Edwards, Editorial Assistant

(919) 431-3000
(919) 431-3104 FAX

molly.masich@oah.nc.gov
dana.vojtko@oah.nc.gov
julie.edwards@oah.nc.gov

(919) 431-3071
(919) 431-3075
(919) 431-3073

Tammara Chalmers, Editorial Assistant tammara.chalmers@oah.nc.gov  (919) 431-3083
Rule Review and Legal Issues
Rules Review Commission
1711 New Hope Church Road

Raleigh, North Carolina 27609

(919) 431-3000
(919) 431-3104 FAX

contact: Joe DeLuca Jr., Commission Counsel
Bobby Bryan, Commission Counsel

joe.deluca@oah.nc.gov
bobby.bryan@oah.nc.gov

(919) 431-3081
(919) 431-3079

Fiscal Notes & Economic Analysis

Office of State Budget and Management
116 West Jones Street

Raleigh, North Carolina 27603-8005
Contact: Anca Grozav, Economic Analyst

NC Association of County Commissioners
215 North Dawson Street
Raleigh, North Carolina 27603
contact: Jim Blackburn
Rebecca Troutman

NC League of Municipalities
215 North Dawson Street
Raleigh, North Carolina 27603
contact: Erin L. Wynia

Governor’s Review

Edwin M. Speas, Jr.

General Counsel to the Governor
116 West Jones Street

20301 Mail Service Center

Raleigh, North Carolina 27699-0301

Legislative Process Concerning Rule-making

(919) 807-4700
(919) 733-0640 FAX
osbmruleanalysis@osbm.nc.gov

(919) 715-2893

jim.blackburn@ncacc.org
rebecca.troutman@ncacc.org

(919) 715-4000

ewynia@nclm.org

edwin.speas@nc.gov
(919) 733-5811

Joint Legislative Administrative Procedure Oversight Committee

545 Legislative Office Building
300 North Salisbury Street
Raleigh, North Carolina 27611

contact: Karen Cochrane-Brown, Staff Attorney

Jeff Hudson, Staff Attorney

(919) 733-2578
(919) 715-5460 FAX

Karen.cochrane-brown@ncleg.net
Jeffrey.hudson@ncleg.net

(919) 807-4740
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EXPLANATION OF THE PUBLICATION SCHEDULE

This Publication Schedule is prepared by the Office of Administrative Hearings as a public service and the computation of time periods are not to be deemed binding or controlling.
Time is computed according to 26 NCAC 2C .0302 and the Rules of Civil Procedure, Rule 6.

GENERAL

The North Carolina Register shall be published twice
a month and contains the following information
submitted for publication by a state agency:

(1) temporary rules;

(2)  natices of rule-making proceedings;

(3) textof proposed rules;

(4) text of permanent rules approved by the Rules
Review Commission;

(5) notices of receipt of a petition for municipal
incorporation, as required by G.S. 120-165;

(6)  Executive Orders of the Governor;

(7)  final decision letters from the U.S. Attorney
General concerning changes in laws affecting
voting in a jurisdiction subject of Section 5 of
the Voting Rights Act of 1965, as required by
G.S. 120-30.9H;

(8) orders of the Tax Review Board issued under
G.S. 105-241.2; and

(9) other information the Codifier of Rules
determines to be helpful to the public.

COMPUTING TIME: In computing time in the
schedule, the day of publication of the North Carolina
Register is not included. The last day of the period so
computed is included, unless it is a Saturday, Sunday,
or State holiday, in which event the period runs until
the preceding day which is not a Saturday, Sunday, or
State holiday.

FILING DEADLINES

ISSUE DATE: The Register is published on the first
and fifteen of each month if the first or fifteenth of
the month is not a Saturday, Sunday, or State holiday
for employees mandated by the State Personnel
Commission. If the first or fifteenth of any month is
a Saturday, Sunday, or a holiday for State employees,
the North Carolina Register issue for that day will be
published on the day of that month after the first or
fifteenth that is not a Saturday, Sunday, or holiday for
State employees.

LAST DAY FOR FILING: The last day for filing for any
issue is 15 days before the issue date excluding
Saturdays, Sundays, and holidays for State
employees.

NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing
date shall be at least 15 days after the date a notice of
the hearing is published.

END OF REQUIRED COMMENT  PERIOD
An agency shall accept comments on the text of a
proposed rule for at least 60 days after the text is
published or until the date of any public hearings held
on the proposed rule, whichever is longer.

DEADLINE TO SUBMIT TO THE RULES REVIEW
COMMISSION: The Commission shall review a rule
submitted to it on or before the twentieth of a month
by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR
SESSION OF THE GENERAL ASSEMBLY: This date is
the first legislative day of the next regular session of
the General Assembly following approval of the rule
by the Rules Review Commission. See G.S. 150B-
21.3, Effective date of rules.
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EXECUTIVE ORDERS

BEVERLY EAVES PERDUE
GOVERNOR

EXECUTIVE ORDER NO. 70

RULES MODIFICATION AND IMPROVEMENT PROGRAM

WHEREAS, rulemaking is one of the most significant public policy actions government
can take, directly affecting businesses and citizens alike; and

WHEREAS, improved rulemaking provides more effective protections for public health,
safety, welfare, and the environment; and

WHEREAS, outdated, unnecessary, or vague rules often impose unnecessary costs and
burdens on local governments, small businesses, and other regulated entities; and

WHEREAS, North Carolina citizens deserve better access to regulatory information; and

WHEREAS, rules, as defined by N.C. Gen. Stat. § 150B-2(8a), are required for a
functioning market economy; and

WHEREAS, the development of rules should be informed with rigorous analysis; and

WHEREAS, in promulgating rules, agencies should seek to achieve statutory goals as
effectively and efficiently as possible; and

WHEREAS, public comment is encouraged for all rules, including both new and
existing rules; and

WHEREAS, N.C. Gen. Stat. § 150B-21.26 requires a preliminary review of certain rules
before the proposed text is published in the North Carolina Register; and

WHEREAS, for the last fifteen years, the Office of State Budget and Management has
reviewed all significant rule changes before the proposed text is published in the North Carolina
Register under N.C. Gen. Stat. §150B-21.4.

NOW, THEREFORE, by the power vested in me as Governor by the laws and
Constitution of the State of North Carolina, IT IS ORDERED:
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EXECUTIVE ORDERS

Section 1.  Scope of Executive Order

This Executive Order applies to all Cabinet agencies and all boards and commission with rule-
making powers located within the Cabinet agencies.

The Governor urges the heads of Council of State agencies, the Board of Governors of the
University of North Carolina, the State Board of Community Colleges, the State Board of
Education, and all other boards with rule-making authority to participate in this Order.

Section 2.  Statement of Regulatory Principles

1. The following principles shall guide the drafting, adoption, modification and review of
any rules and regulations:

a. Rules shall only be adopted when required by federal or state law or when
deemed necessary by the agency to serve the public interest.

b. Rules shall not impose undue burden upon those persons or entities who must
comply with the rules.

c. Rules shall be clearly written, relevant and up-to-date.
d. Rules shall be based on sound, reasonably available scientific, technical,
economic, and other relevant information. Agencies shall cite this information in

support of regulatory proposals.

e. Rules shall be designed to achieve their regulatory objective in a cost-effective
and timely manner.

2. All agency heads shall implement the following requirements to ensure that regulations
are drafted and adopted in accordance with the above principles.

a. Rules shall be subject to periodic evaluation and review in accordance with the
procedures described in this Executive Order.

b. Agencies shall encourage public comment and involvement on all rules by
posting new rule actions and rule analysis and fiscal notes online.

c. Agencies shall ensure citizens have better access to timely and accurate rule
information.
d. Fiscal notes and rule analysis shall be updated to reflect any significant changes

before the rule is adopted.
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EXECUTIVE ORDERS

e. Approved rule actions shall be completed in a timely manner to ensure proper
protection of the public and clear implementation of law.

f. Agencies shall coordinate rule actions with other agencies where rules, policies
and programs overlap.

g. Agencies shall quantify the costs and benefits to all parties of a rule to the greatest
extent possible. The level of analysis shall be proportional to the significance of
the rule.

h. Agencies shall identify and assess available alternatives to regulation, including

the use of economic incentives, information disclosure requirements, and
performance standards.

1. Each agency head will be held accountable for ensuring that the policies and
objectives in this Executive Order are put into effect and that information
requested in connection with the requirements of this Executive Order is provided
on a timely basis.

Section 3.  Review of Existing Rules

A Rules Modification and Improvement Program (“RMIP”) shall be established to annually
evaluate, reform, expand, or, where necessary, repeal existing rules and associated requirements
in order to promote the goals of this Executive Order. The Office of State Budget and
Management (“OSBM”) shall coordinate and oversee the RMIP. OSBM shall consult with
experts, stakeholders and other relevant parties in implementing the RMIP.

1. The RMIP shall accomplish the following within the first 30 days after publication of this
Executive Order:

a. Invite comment on whether any existing rules, implementation processes and
associated requirements are unnecessary, unduly burdensome, or inconsistent with
the goals of this Executive Order. Comments may include modifying, expanding,
or rescinding existing rule programs or the rule review and publication process.

b. Direct agencies to undertake an internal review to identify existing rules and
associated requirements that are unnecessary, unduly burdensome, or inconsistent
with the goals of this Executive Order.

(S

The RMIP shall continue to invite and consider comment on rule reforms beyond the first
30 days after publication of this Executive Order. Comments received during the first 30
days will inform the first annual report required by paragraph 8 of this section, while
comments received after the first 30 days will inform future reports.

25:10
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EXECUTIVE ORDERS

3. The State Chief Information Officer shall ensure that there is a single web portal for
receiving public comments and tracking agency progress on any resulting rule reform
actions.

4, OSBM shall assemble and evaluate the reform suggestions resulting from the public

comment process and internal agency reviews.
5. Agencies, as requested by OSBM, shall review the merits of the reform suggestions.

6. Agencies shall prepare a report, in a form designated by OSBM, on whether reform
suggestions have potential merit and justify further action. The report shall be submitted
to OSBM by January 31 each year.

7. OSBM shall make final determinations on which reform suggestions have potential merit
and justify further action. OSBM shall also consider and propose recommended
improvements to the rule process to the Governor, including any legislation that may be
necessary to achieve reforms.

8. OSBM shall publish by April 30 every year an annual report summarizing all reform
comments and any resulting actions taken or planned.

9. OSBM shall receive assistance, services, or data from any state agency as it determines is
reasonably necessary to carry out the purposes of this Executive Order.

10.  The State CIO shall coordinate and consolidate systems across state government required
to comply with existing rules at the direction of OSBM.

Section 4. Review of New Rules

Rule improvement efforts shall extend beyond an evaluation of existing rules to the current
process used to promulgate new rules. Given the significant impact of rules, rule decisions shall
be informed by a careful assessment of the likely consequences of rule action.

1. During OSBM’s review and approval process for fiscal notes and rule analysis under
N.C. Gen. Stat. §150B-21.4, OSBM shall ensure agencies adhere to the principles
outlined in Section 2 of this Executive Order.

2. For significant rules, agency heads shall certify completion of a fiscal note and rule
analysis and submit them to OSBM for review under N.C. Gen. Stat. § 150B-21.4 and
other related statutes, at least 60 days prior to rule publication.

3. In order that an independent analysis can be made, state agencies shall not request OSBM
to prepare a fiscal note and rule analysis under N.C. Gen. Stat. § 150B-21.4(b1) until the
agency, working with OSBM, has exhausted all resources, internal and external, to
otherwise prepare the required analysis.
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EXECUTIVE ORDERS

4, OSBM, as part of the Office of the Governor, shall conduct the preliminary review in
N.C. Gen. Stat. § 150B-21.26 on behalf of the Governor.

5. Consistent with N.C. Gen. Stat. § 150B-21.26, agencies shall submit the required rule
information to OSBM at least 60 days prior to rule publication for rules that impact local
governments.

Section 5. Effect and Duration

This Executive Order is effective immediately and shall remain in effect until rescinded. It
supersedes and replaces all other executive orders on this subject.

IN WITNESS WHEREOF, | have hereunto signed my name and affixed the Great Seal
of the State of North Carolina at the Capitol in the City of Raleigh, this twenty-first day of
October in the year of our Lord two thousand and ten and of the Independence of the United
States of America the two hundred and thirty-fifth.

L S % 1 M*
Beverly Eaxds Perdue

Governor
ATTEST:
Elaine F. Marshall
Secretary of State
5
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IN ADDITION

NOTICE OF RULE MAKING PROCEEDINGS AND PUBLIC HEARING

NORTH CAROLINA BUILDING CODE COUNCIL

Notice of Rule-making Proceedings is hereby given by NC Building Code Council in accordance with G.S. 150B-21.5(d).
Citation to Existing Rule Affected by this Rule-Making: North Carolina Energy Conservation and Residential Codes.
Authority for Rule-making: G.S. 143-136; 143-138.

Reason for Proposed Action: To incorporate changes in the NC State Building Codes as a result of rulemaking petitions filed with
the NC Building Code Council and to incorporate changes proposed by the Council.

Public Hearing: December 13, 2010, 1:00PM, NC Department of Insurance, 322 Chapanoke Road, Suite 200, Raleigh, NC 27603.

Comment Procedures: Written comments may be sent to Chris Noles, Secretary, NC Building Code Council, NC Department of
Insurance, 322 Chapanoke Road, Suite 200, Raleigh, NC 27603. Comment period expires on January 14, 2011.

Statement of Subject Matter:

1. Request by Curt Willis and Rusty Styons, to amend the 2009 NC Residential Code, Sections R703.11.2 and R703.11.3. The
proposed amendment is as follows:

R703.11.2 Soffit. In One- and Two-Family Dwelling construction using vinyl or aluminum as a soffit material, the soffit material
shall be securely attached to framing members and use an underlayment material of either: fire retardant treated wood, % inch wood
sheathing or 5/8 inch gypsum board. Venting requirements shall apply to both soffit and underlayment and shall be per section R806
of the North Carolina Residential Code. Where the property line is 10 feet or more from the building face, the provisions of this code
section shall not apply.

R703.11.3 Flame Spread. Vinyl siding and vinyl soffit materials when used in One- and Two-Family Dwelling construction shall
have a Flame Spread Index of 25 or less as tested in accordance with ASTM E-84.

2. Request by David Smith, Building Code Council, to amend the 2012 NC Residential Code, Section N1101.5. The proposed
amendment is as follows:

N1101.5 Fenestration product rating and glass deflection. U-factors of fenestration products (windows, doors and skylights) shall
be determined in accordance with NFRC 100 by an accredited, independent laboratory, and labeled and certified by the manufacturer.
Products lacking such a labeled U-factor shall be assigned a default U-factor from Tables N1101.5(1) and N1101.5(2). The solar heat
gain coefficient (SHGC) of glazed fenestration products (windows, glazed doors and skylights) shall be determined in accordance with
NFRC 200 by an accredited, independent laboratory, and labeled and certified by the manufacturer. Products lacking such a labeled
SHGC shall be assigned a default SHGC from Table N1101.5(3).

Glass collapse/gap width reduction shall not exceed the limits set by the During Plant Inspection Checklist, of the NFRC, Certification
and Inspection Agency (IA) Operations Manual (First Edition). Compliance shall be determined by an accredited, independent
laboratory, and labeled and certified by the manufacturer.

3. Request by David Smith, Building Code Council, to amend the 2012 NC Energy Conservation Code, Section 303.1.3. The
proposed amendment is as follows:

303.1.3 Fenestration product rating and glass deflection. U-factors of fenestration products (windows, doors and skylights) shall
be determined in accordance with NFRC 100 by an accredited, independent laboratory, and labeled and certified by the manufacturer.
Products lacking such a labeled U-factor shall be assigned a default U-factor from Table 303.1.3(1) or 303.1.3(2). The solar heat gain
coefficient (SHGC) of glazed fenestration products (windows, glazed doors and skylights) shall be determined in accordance with
NFRC 200 by an accredited, independent laboratory, and labeled and certified by the manufacturer. Products lacking such a labeled
SHGC shall be assigned a default SHGC from Table 303.1.3(3).

Glass collapse/gap width reduction shall not exceed the limits set by the During Plant Inspection Checklist, of the NFRC, Certification
and Inspection Agency (IA) Operations Manual (First Edition). Compliance shall be determined by an accredited, independent
laboratory, and labeled and certified by the manufacturer.
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PROPOSED RULES

days.
Statutory reference: G.S. 150B-21.2.

Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules. The agency
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a
later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published
notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60

TITLE 11 - DEPARTMENT OF INSURANCE

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Commissioner of Insurance intends to adopt the rule cited as
11 NCAC 06A .0814 and amend the rules cited as 11 NCAC 06A
.0801, .0809; 13 .0512.

Proposed Effective Date: March 1, 2011

Public Hearing:

Date: December 3, 2010

Time: 10:00 a.m.

Location: 430 N. Salisbury Street, Raleigh, NC 27603; 3™
floor Jim Long Conference Room

Reason for Proposed Action:

11 NCAC 06A .0801 — Amends Rules to keep current with the
new Session Law 2010-68 which establishes Long Term Care
Partnership Standards by updating the Continuing Education
definitions and licensee requirements.

11 NCAC 06A .0809 — To allow provider exemption.

11 NCAC 06A .0814 — Establishes LTCP CE requirements &
responsibilities of agents & insurers who sell, solicit or
negotiate Qualified Policies.

11 NCAC 13 .0512 — updating and correcting language.

Procedure by which a person can object to the agency on a
proposed rule: The North Carolina Department of Insurance
will accept written objections to this rule until the expiration of
the comment period on January 14, 2011.

Comments may be submitted to: Karen E. Waddell, 1201
Mail Service Center, Raleigh, NC 27699-1201, phone (919)733-
4529, fax (919)733-6495, karen.waddell@ncdoi.gov

Comment period ends: January 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or

facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:

] State
|:| Local
[l Substantial Economic Impact (>$3,000,000)
|Z None

CHAPTER 06 - AGENT SERVICES DIVISION
SUBCHAPTER 06A - AGENT SERVICES DIVISION

SECTION .0800 - CONTINUING EDUCATION

11 NCAC 06A .0801
As used in this Section:
(€] "Biennial compliance period” means the 24-
month period during which an agent or

DEFINITIONS

adjuster shall comply with continuing
education requirements.
2 "Cluster of courses” means a number of

courses, each of which is less than 100
minutes in length, but altogether 100 minutes
or more in length, that are offered within one
state or national program or convention.

3) "Compliance year" means the second year of
the biennial compliance period.
4 "Continuing Education Administrator" or

"Administrator” means the entity with which
the Commissioner contracts for continuing
education  administration, including the
approval of providers and courses and the
retention of ICEC records for licensees.

(5) "Course" means a continuing education course
directly related to insurance principles and
practices or a course designed and approved
specifically for licensees; but does not mean a
business course of a general nature or an
insurance marketing or sales course. Courses
shall be for instructional purposes only and not
for _promoting the interests of or recruiting
employees for any particular insurance agency
or company.

(6) "Disinterested third party" means a person not
concerned, with respect to possible gain or
loss, in the result of a pending course final
examination.
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(7)

(8)

(©)

(10)

(11)

(12)

"Distance learning" means an educational
program in which the licensee and the
instructor are in different physical locations
and interact with each other through various
methods of telecommunication.

"Ethics course" means a continuing education
course that deals with usage and customs
among members of the insurance profession
involving their moral and professional duties
toward one another, toward clients, toward
insureds, and toward insurers.

"Insurance continuing education credit" or
"ICEC" means a value assigned to a course by
the Commissioner after review and approval of
a course information. This term means the
same as ‘“credit hour" as used in G.S.
58-33-130.

"Instructor” means an individual who teaches,
lectures, leads, or otherwise instructs a course.
"Licensee" means a licensed adjuster, a
licensed broker, or a licensed agent with any
of the following lines of authority: property,
casualty, personal lines, life, or accident and
health or sickness.

"Long-Term Care Partnership Education

(13)

means a continuing education course related to

long-term care insurance, long-term care

services and qualified state long-term care

insurance _ partnership  programs __ which

includes:

(a) State _and federal regulations and

requirements relating to long-term

care partnership policies;

the relationship between qualified

state  long-term  care _insurance

partnership programs other public and

private coverage of long-term care

services, including Medicaid:

(c) available long-term care services and

providers;

changes or improvements in long-

term care services or providers;

(e) alternatives to the purchase of private
long-term care insurance;

(f) the effect of inflation on long-term

care_partnership policy benefits and

the importance of inflation protection;

and

consumer _suitability standards and

guidelines _ for _ long-term _ care

partnership policies.

"Qualified Policy" has the same meaning as in

(b)

(d)

(@)

2)(14)

G.S. 58-55-55(6) and includes a certificate
issued under a group policy as specified in
G.S. 58-55-60.

"Supervised examination” means a timed,
closed book examination that is monitored and
graded by a disinterested third party.

{&3)(15) "Supervised individual study" means learning
through the use of audio tapes, video tapes,
computer programs, programmed learning
courses, and other types of electronic media
that are completed in the presence of an
instructor.

Authority G.S. 58-2-40; 58-33-130; 58-55-55; 58-55-60; 58-55-
65; 58-55-75.

11 NCAC 06A .0809 APPROVAL OF COURSES

(a) Providers of all courses specifically approved under Rule
.0803 of this Section shall file with the Commissioner or
Administrator copies of program catalogs, course outlines,
copies of advertising literature, and pay the fee prescribed in
G.S. 58-33-133(b).

(b) All providers of courses not specifically approved under
Rule .0803 of this Section shall do the following:

Q) Any individual, school, insurance company,
insurance industry association, or other
organization intending to provide classes,
seminars, or other forms of instruction as
approved courses shall apply on forms
provided by the Commissioner or
Administrator; pay the fee prescribed in G.S.
58-33-133(b), provide detailed outlines of the
subject matter to be covered, and copies of
handouts to be given.

Providers of supervised individual study
programs shall file copies of the study
programs and the examination, and Internet
course security procedures.

(c) The Commissioner shall indicate the number of ICECs that
have been assigned to the course that has been approved. If a
course is not approved or disapproved within 60 days after
receipt of all required information, the course is deemed to be
approved at the end of the 60-day period.

(d) If a course approval application is denied, a written
explanation of the reason for such action shall be furnished with
the denial.

(e) Course approval applications shall include the following:

O]

Q) A statement for whom the course is designed:;

2 The course objectives;

3) The names and duties of all persons who will
be affiliated in an official capacity with the
Course;

4 The course provider's tuition and fee refund
policy;

(5) An outline that shall include:

(A) a statement of whether there will be a
written examination, a written report,
or a certification of attendance only;

(B) the method of presentation;

© a course content outline with
instruction hours assigned to the
major topics; and

(D) the schedule of dates, beginning and

ending times and places the course
will be offered, along with the names
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of instructors for each course session,
submitted at least 30 days before any
subsequent course offerings;

(6) A copy of the course completion certificate;
@) A course rating form;

(8) A course bibliography; and

9) An electronic copy of the course content and

course examination for Internet courses.
(f) A provider may request that its materials be kept confidential
if they are of a proprietary nature.
() Courses awarded more than six ICECs shall have an
examination approved by the Commissioner in order for the
licensee to get full credit.
(h) A provider may request an exemption to the examination
requirement in Paragraph (g) of this Rule when filing a long-
term care partnership continuing education course of eight hours.
(i) A provider shall not cancel a course unless the provider
gives written notification to all students on the roster and to the
Commissioner or Administrator at least five days before the date
of the course.
() A provider shall submit course attendance records
electronically within 15 business days after course completion.
{H(K) An error on the licensee's record that is caused by the
provider in submitting the course attendance records shall be
resolved by the provider within 15 days after the discovery of
the error by the provider.

Authority G.S. 58-2-40; 58-33-130; 58-33-132.

11 NCAC 06A .0814 AGENT EDUCATION ON LTCP
POLICIES: COMPANY RESPONSIBILITY

(a) Each licensee who holds an accident and health or sickness
license, a Medicare/Supplement Long-Term Care limited lines
license, and who sells, solicits or negotiates Long-term Care
Partnership policies shall complete eight hours of continuing
education in Long-Term Care Partnership as defined in 11
NCAC 06A .0801(12) within one year of January 1, 2011.

(b) Each licensee issued an accident and health or sickness
license, a Medicare/Supplement Long-Term Care limited lines
license, and who sells, solicits or negotiates Long-term Care
Partnership policies after January 1, 2011, shall complete eight
hours of continuing education in Long-Term Care Partnership as
defined in 11 NCAC 06A .0801(12) prior to selling, soliciting or
negotiating a Long-Term Care Partnership Policy.

(c) _Each licensee who holds an accident and health or sickness
license, a Medicare/Supplement Long-Term Care limited lines
license, and who sells, solicits or negotiates Long-term Care
Partnership policies shall complete four hours of continuing
education in Long-Term Care Partnership every biennial
compliance period thereafter as defined in this Section.

(d) Insurers who provide Long-Term Care Partnership insurance
shall verify that their appointed agents who sell, solicit or
negotiate Long-Term Care Partnership policies as defined in G.S
58-55-55(6) and G.S. 58-55-60 meet the continuing education

(e) Upon written request by the Commissioner the records
obtained by the insurer to verify the agent has satisfied the
continuing education requirements of this rule shall be provided
to the Commissioner within 30 calendar days.

Authority G.S. 58-2-40; 58-2-190; 58-33-130; 58-55-55; 58-55-
60.

CHAPTER 13 - AGENT SERVICES DIVISION - NON-
INSURANCE ENTITIES

SECTION .0500 - BAIL BONDSMEN AND RUNNERS

11 NCAC 13 .0512 COLLATERAL SECURITY
REQUIRED BY BONDSMEN

(a) The collateral security required by bail bondsmen must shall
be reasonable in relation to the amount of the bond in that any
collateral security (including personal property, real property,
indemnity agreement and guarantee) received by such licensee
shall not, in the aggregate, exceed the amount of the bond.

(b) Any collateral security shall be returned to the person who
deposited it with the bail bondsman immediately after the
obligation, the satisfaction of which was secured by the
collateral, is discharged.

(c) Any bail

bondsman or runner who recelves collateral security shall hold
such collateral security in trust. No indemnity agreement or
other security received as collateral security for a bond shall
contain any provision whereby any liability or obligation under
such agreement extends beyond the termination of liability under
the bond.

(d) If the bondsman's liability is reduced at any time and for any
reason, the collateral security and all obligations under collateral
indemnity agreements or guarantees shall be reduced to the same
extent that the liability under the bond was reduced, and any
excess thereof shall be immediately returned to the depositor of
the security.

(e) No indemnity agreement or other security agreement taken
as collateral for bonds shall include any provision for the
payment of interest or other additional fees or charges.

(f) All persons who sign any type of indemnity agreement or
other type of security agreement to be used as collateral shall be
furnished by the bondsman or-his—+epresentative runner with a
copy of such agreement.

(g) The provisions of this Section relating to indemnity
agreements or other security agreements apply to all such
agreements whether set forth on the face of the bond or
contained in a separate agreement.

(h) All indemnity agreements or other security agreements shall
be considered as collateral security and shall be listed and
described on the form provided by the Administrative Office of
the Courts {Ferm—No—277-AOC-L—or-its—suceessor)—entitled
“Affidavitof Surety." (Form AOC-CR-201 or its successor)

entitled "Appearance Bond for Pretrial Release."

requirements prescribed by this rule. Verification may be
accomplished by obtaining and maintaining the continuing
education certificate of completion or by obtaining and
maintaining a copy of the continuing education transcript for

each agent.

(i) Upon any modification or alteration of the collateral security,
the bondsman shall comply with the provisions of 11 North
Carolina Administrative Code 13 .0513.

(1) All agreements and contracts with defendants or anyone on
behalf of the defendant, shall have a form number and the
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license number of the bail bondsman printed thereon and must
shall be submitted to the Department for approval. No such
agreements or contracts shall be used by the licensee until
written approval has been given by the Department.

Authority G.S. 58-2-40; 58-71-5(a); 58-71-95; 58-71-100.

I G R L R A B R R R

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Commissioner of Insurance intends to amend the rule cited
as 11 NCAC 11F .0406.

Proposed Effective Date: March 1, 2011

Public Hearing:

Date: December 6, 2010

Time: 10:00 a.m.

Location: 430 N. Salisbury Street, Raleigh, NC 27603; 3™
floor Jim Long Conference Room

Reason for Proposed Action: The NAIC changed a sunset date
in the Actuarial Guideline. We are updating the rule to be
consistent with the guideline.

Procedure by which a person can object to the agency on a
proposed rule: The North Carolina Department of Insurance
will accept written objections to this rule until the expiration of
the comment period on January 14, 2011.

Comments may be submitted to: Karen E. Waddell, 1201
Mail Service Center, Raleigh, NC 27699-1201, phone (919)733-
4529, fax (919)733-6495, karen.waddell@ncdoi.gov

Comment period ends: January 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:

CHAPTER 11 - FINANCIAL EVALUATION DIVISION
SUBCHAPTER 11F - ACTUARIAL

SECTION .0400 - COMMISSIONER'S RESERVE
VALUATION METHOD

11 NCAC 11F .0406 LIMITED USE OF
ANTICIPATED WITHDRAWAL RATES

(@) This Rule applies to universal life insurance policies and
certificates issued after December 31, 2006, and before January
1, 2031, 2015, that contain a secondary guarantee that the death
benefits will remain in effect as long as the accumulation of
premiums paid satisfies the secondary guarantee requirement
stated in the policy or certificate.

(b) For purposes of applying 11 NCAC 11F .0405(b) and 11
NCAC 11F .0405(c), a withdrawal rate of no more than two
percent per year for the first five policy years, followed by no
more than one percent per year to the policy anniversary
specified in the following table, and zero percent thereafter shall
be used. If the duration determined by reference to the table is
less than five policy years, a withdrawal rate of no more than
two percent per year shall be used through that duration, with
zero percent per year used thereafter.

Issue Age Duration

0-50 Policy Duration 30 years.

51-60 Duration at which policyholder
reaches attained age 80.

61-70 Policy Duration 20 years.

71-89 Duration at which policyholder
reaches attained age 90.

90 and over No withdrawal rate assumption

allowed.

Authority G.S. 58-2-40; 58-58-50(b); 58-58-50(1).

TITLE 15A - DEPARTMENT OF ENVIRONMENT AND
NATURAL RESOURCES

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Department of Environment and Natural Resources intends
to adopt the rules cited as 15A NCAC 02H .0150-.0154, .1014-
.1017 and amend the rules cited as 15A NCAC 02H .0126,
.1002, .1005.

Proposed Effective Date: Upon Legislative Approval

Instructions on How to Demand a Public Hearing: (must be
requested in writing within 15 days of notice): The Session Laws
from which these requirements are being moved from state that
a public hearing is not required for moving the requirements to
the rules. This is because the requirements are not changing
from what is currently being implemented. (S.L. 2006-246,

[l State Section 15; S.L. 2008-211, Section 4)

|:| Local

L] Substantial Economic Impact (>$3,000,000) Reason for Proposed Action: The two Session Laws (SL),
X None 2006-246 and 2008-211, disapproved and replaced permanent
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rules, 2H .0126, 2H .1014, and 2H .1005, adopted by the EMC.
The requirements of SL 2006-246 have been implemented since
they became effective on July 1, 2007. The requirements of SL
2008-211 have been implemented since they became effective on
October 1, 2008. These SL's state that the EMC may adopt rules
to replace the rules that were disapproved within the SL's, but
the EMC cannot change the requirements. These draft rules are
placing the same requirements of the SL's that are currently
being implemented, back into the EMC's rules. This is being
done to reduce confusion for the regulated community and our
staff by having all the stormwater requirements together in the
2H rules. There is no change to the current requirements being
implemented by adopting these rules. (S.L. 2006-246, Section
15; S.L. 2008-211, Section 4).

Procedure by which a person can object to the agency on a
proposed rule: A person can submit written comments to the
contact below, objecting to the proposed rules. However, the
Session Laws do not allow the EMC to make changes to the
current requirements being implemented in the session laws. So,
even with objections, the requirements copied from the SL's
cannot be changed. (S.L. 2006-246, Section 15; S.L. 2008-211,
Section 4).

Comments may be submitted to: Robert Patterson, NCDENR
- DWQ - SPU, 1617 Mail Service Center, Raleigh, NC 27699-
1617, Phone (919)807-6300, Fax (919)807-6494, E-Mail
robert.patterson@ncdenr.gov

Comment period ends: January 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000. Also
see S.L. 2006-246, Section 15 and S.L. 2008-211, Section 4.

Fiscal Impact:
State
Local
Substantial Economic Impact (>$3,000,000)
None

(I |

CHAPTER 02 - ENVIRONMENTAL MANAGEMENT

SUBCHAPTER 02H - PROCEDURES FOR PERMITS:
APPROVALS

SECTION .0100 - POINT SOURCE DISCHARGES TO
THE SURFACE WATERS

15A NCAC 02H .0126 STORMWATER DISCHARGES
(a) Stormwater discharges subject to NPDES permitting are
addressed in this section, which incorporates, supplements and
elaborates on the federal rules on stormwater NPDES
discharges. Other stormwater control requirements are mainly
addressed _in__Section 02H .1000 entitled "Stormwater
Management"”, but may also be addressed in sections dedicated
to particular water classifications or circumstances.

(b) Facilities and Requlated Entities (REs), subject to NPDES
permitting, shall be issued NPDES Permits—permits for
stormwater discharges to surface waters-waters, shal-be-issued
in accordance with this Rule, 15A NCAC 02H .0150 through
02H .0154, and United States Environmental Protection Agency
(EPA) regulations 40 CFR 122.21122.21, and-122.26122.26, and
122.28 through 122.37 which are hereby incorporated by
reference mcludlng any subsequent amendments. Gepaes—ef—this

Sahsbapyétreet—Rale@h—Neﬁm—Garehna—Hm These federal

requlations can be accessed on the world wide web at

http://www.gpoaccess.gov/cfr/index.html. State requlations can

be accessed on the world wide web at
http://www.ncoah.com/rules.

Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-
215.3(a)(1).

15A NCAC 02H .0150 DEFINITIONS

Federal definitions for NPDES discharges at 40 C.F.R. 122.2
and 122.26(b), are incorporated herein by reference. State
definitions for NPDES discharges are set out in G.S. 143-212
through G.S. 143-213 and 15A NCAC 02H .0103. As used in
the NPDES stormwater program, the following additional
(1) The definitions set out in 15A NCAC 02H
.1002 (Definitions).
(2) "Division” means the Division of Water
Quality in the Department.
(3) "Planning _jurisdiction” means the territorial
jurisdiction within _which a municipality
exercises the powers authorized by Article 19
of Chapter 160A of the General Statutes, or a
county may exercise the powers authorized by
Article 18 of Chapter 153A of the General
Statutes.
(4) "Public_entity" means the United States; the
State; a city, village, township, county, school
district, public college or _university, or
single-purpose governmental agency; or any
other governing body that is created by federal
or State law.
(5) "Regulated entity" means any public entity
that must obtain a Phase Il National Pollutant
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Discharge Elimination System (NPDES)
permit for stormwater management for its
municipal separate storm sewer system (MS4).

15A NCAC 02H .0151

PROCESS

DESIGNATION AND PETITION

(a) Designation of Regulated Entities: A public entity that owns

(6) "Sensitive receiving waters" means any of the or operates a municipal separate storm sewer system (MS4) may
following: be designated as a requlated entity through federal designation,
(a) Waters that are classified as high through a State designation process, or under a total maximum

guality, outstanding resource, daily load (TMDL) implementation plan as provided in this
shellfish, trout, or nutrient sensitive Paragraph.

waters in accordance with Paragraphs (1) Federal designation: A public entity that owns
(d) and (e) of 15A NCAC 02B .0101 or_operates a municipal separate storm sewer
(Procedures for Assignment of Water system (MS4) may be designated as a
Quality  Standards —  General requlated entity pursuant to 40 Code of
Procedures). Federal Regulations 122.32.

(b) Waters that are occupied by or (2) State designation process: The Commission
designated as critical habitat for shall designate a public entity that owns or
aguatic animal species that are listed operates a municipal separate storm sewer
as threatened or endangered by the system (MS4) as a requlated entity as provided
United States Fish and Wildlife in Subparagraphs (2)(A) through (F) below.
Service or the National Marine (A) Designation schedule: The
Fisheries Service under the provisions Commission _shall _implement _the
of the Endangered Species Act of designation process in _accordance
1973 (Pub. L. No. 93-205; 87 Stat. with the schedule for review and
884; 16 U.S.C. 1531, et seq.), as revision of basinwide water quality
amended. management plans as provided in

(c) Waters for which the designated use, G.S. 143-215.8B(c).
as described by the classification (B) Identification of candidate requlated
system set out in Paragraphs (c), (d), entities:  The Commission shall
and (e) of 15A NCAC 02B .0101 identify a public entity as a candidate
(Procedures for Assignment of Water for designation as a requlated entity if
Quality  Standards —  General the municipal separate storm sewer
Procedures), have been determined to system (MS4) either:
be impaired in _accordance with the (1) Discharges stormwater that
requirements of subsection (d) of 33 has the potential to adversely
U.S.C. 1313. impact water quality. An

(7 "Significant contributor of pollutants” means a adverse _impact on water
municipal separate storm sewer system (MS4) guality includes any activity
or a discharge that contributes to the pollutant that causes or contributes to
loading of a water body or that destabilizes the a_violation of water guality
physical structure of a water body such that the standards, including, but not
contribution to pollutant loading or the limited to, any activity that
destabilization may reasonably be expected to impairs designated uses or
adversely affect the quality and uses of the that has a  significant
water body. Uses of a water body shall be biological or habitat impact.
determined pursuant to 15A NCAC 02B .0211 (2) Serves a public_entity that
through 15A NCAC 02B .0222 has not been designated
(Classifications and Water Quality Standards pursuant to Item (1) of this
Applicable to Surface Waters and Wetlands of Paragraph and that has either
North Carolina) and 15A NCAC 02B .0300, et a_population of more than
seq. (Assignment of Stream Classifications). 10,000 or more than 4,000

(8) "Total maximum daily load (TMDL) housing units and either a
implementation plan" means a written, population density of 1,000

guantitative plan and analysis for attaining and
maintaining water quality standards in all
seasons for a specific water body and

pollutant.

Authority G.S. 143-213; 143-214.1; 143-214.7; 143-215.3(a)(1).

people per square mile or
more or _more than 400
housing _units _per square
mile.

(C) Notice and comment on candidacy:
The Commission shall notify each
public entity identified as a candidate
for designation as a regulated entity.
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(D)

After notification of each public
entity, the Commission shall publish
a list of all public entities within a
river basin that have been identified
as candidates for designation. The
Commission _shall accept public
comment on the proposed designation
of a public entity as a requlated entity
for a period of not less than 30 days.

Designation _of requlated entities:

After review of the public comment,
the Commission shall make a
determination on designation for each
of the candidate public entities. The
Commission __shall  designate a
candidate public entity that owns or
operates a municipal separate storm
sewer system (MS4) as a requlated
public entity only if the Commission
determines either that:

(i) The public_entity has an
actual population growth
rate that exceeds 1.3 times
the State population growth
rate _for the previous 10
years.

(i) The public entity has a
projected population growth
rate that exceeds 1.3 times
the projected State
population growth rate for
the next 10 years.

(iii) The public_entity has an
actual population _increase
that exceeds 15% of its
previous population for the
previous two years.

(iv) The  municipal  separate
storm sewer system (MS4)
discharges stormwater that
adversely _impacts  water
quality.

(v) The  municipal _ separate
storm_sewer system (MS4)
discharges stormwater that
results in a significant
contribution of pollutants to
receiving waters, taking into
account the effectiveness of
other  applicable  water
guality protection programs.
To determine the
effectiveness of other
applicable  water _ quality
protection  programs, the
Commission _shall consider
the water quality of the
receiving waters and
whether the waters support

(3)

the uses set out in
Paragraphs (c), (d), and (e)
of 15A NCAC 2B .0101
(Procedures for Assignment
of Water Quality Standards
— General Procedures) and
the specific classification of
the waters set out in 15A
NCAC 2B .0300, et seg.
(Assignment _ of  Stream
Classifications).

(E) Notice  of  designation: The
Commission _shall provide written
notice to each public entity of its
designation determination. For a
public entity designated as a
requlated entity, the notice shall state
the basis for the designation and the
date on which an application for a
Phase Il National Pollutant Discharge
Elimination System (NPDES) permit
for_stormwater management must be
submitted to the Commission.

(F) Application schedule: A public entity
that has been designated as a
requlated entity pursuant to this
subdivision must __ submit its
application for a Phase Il National
Pollutant  Discharge  Elimination
System  (NPDES)  permit _ for
stormwater management within 18
months of the date of notification.

Designation under a total maximum daily load

(TMDL) implementation plan: The
Commission _shall designate _an owner or
operator of a small municipal separate storm
sewer system (MS4) as a requlated entity if the
municipal separate storm sewer system (MS4)
is specifically listed by name as a source of
pollutants for urban stormwater in a total
maximum daily load (TMDL) implementation
plan developed in accordance with subsections
(d) and (e) of 33 U.S.C. § 1313. The
Commission _shall provide written notice to
each public entity of its designation
determination. For a public entity designated
as a requlated entity, the notice shall state the
basis for the designation and the date on which
an application for a Phase 11 National Pollutant
Discharge Elimination System (NPDES)
permit for stormwater management must be
submitted to the Commission. A public entity
that has been designated as a regulated entity
pursuant to this Item must submit its
application for a Phase Il National Pollutant
Discharge Elimination _System (NPDES)
permit for stormwater management within 18
months of the date of notification.
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(b) Petition Process: A petition may be submitted to the

Commission to request that an owner or operator of a municipal

separate storm sewer system (MS4) or a person who discharges

stormwater be required to obtain a Phase Il National Pollutant

Discharge Elimination System (NPDES) permit for stormwater

management as follows:

(1)

Connected discharge petition: An owner or

(2)

operator of a permitted municipal separate
storm_sewer system (MS4) may submit a
petition to the Commission to request that a
person who discharges into the permitted
municipal separate storm sewer system (MS4)
be required to obtain a separate Phase Il
National Pollutant Discharge Elimination
System (NPDES) permit for stormwater
management. The Commission shall grant the
petition and require the person to obtain a
separate Phase Il National Pollutant Discharge
Elimination System (NPDES) permit for
stormwater management if the petitioner
shows that the person's discharge flows or will
flow into the permitted municipal separate
storm sewer system (MS4).

Adverse impact petition: Any person may

submit a petition to the Commission to request

that an owner or operator of a municipal

separate storm sewer system (MS4) or a

person who discharges stormwater be required

to obtain a Phase Il National Pollutant

Discharge Elimination System (NPDES)

permit for stormwater management.

(A) Petition review: The Commission
shall grant the petition and require the
owner_or_operator of the municipal
separate_storm sewer system (MS4)
or the person who discharges
stormwater to obtain a Phase |l
National Pollutant Discharge
Elimination System (NPDES) permit
for stormwater management if the
petitioner shows any of the following:
(i) The  municipal  separate

storm_sewer system (MS4)
or_the discharge discharges
or _has the potential to
discharge stormwater that
may cause or contribute to a
water  quality  standard
violation.

(i) The  municipal  separate
storm_sewer system (MS4)
or _the discharge provides a
significant _contribution of
pollutants _ to receiving
waters.

(iii) The  municipal _ separate
storm sewer system (MS4)
or the discharge is
specifically listed by name

(B)

as a source of pollutants for
urban stormwater in a total
maximum daily load
(TMDL) implementation
plan developed in
accordance with subsections
(d) and (e) of 33 U.S.C.
1313.

Types of evidence for required

showing. — Petitioners may make the
required showing by providing to the

Commission the following
information:
(i) Monitoring data that

includes, at a minimum,
representative _sampling of
the municipal separate storm
sewer system (MS4) or
discharge and information
describing how the sampling
is representative. The
petitioner must notify the
owner or operator of the
municipal _separate _storm
sewer system (MS4) or the
person _who  discharges
stormwater of its intent to
conduct monitoring
activities prior to conducting

(ii) Scientific or technical
literature that supports the
sampling methods.

(iii) Study and technical
information on land uses in
the drainage area and the
characteristics of stormwater
runoff from these land uses.

(iv) A map that delineates the
drainage _area of  the
petitioned entity; the
location of sampling
stations; the location of the
stormwater outfalls in the
adjacent _area  of  the
sampling locations; general
features, including, but not
limited to, surface waters,
major roads, and political
boundaries; and areas of
concern _ regarding _ water

quality.
(V) For stormwater discharges to
impaired waters,

documentation  that  the
receiving waters are
impaired or degraded and
monitoring data that
demonstrates that the
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3)

(€)

municipal separate storm
sewer system (MS4) or
discharge contributes
pollutants for which the
waters are impaired or

degraded.
(vi) For stormwater discharges to
nonimpaired waters,

monitoring data that
demonstrates that the owner
or_operator of the municipal
separate storm sewer system
(MS4) or the person who
discharges stormwater is a
significant _contributor _ of
pollutants to the receiving
waters.

Water quality protection program

offset. — If the petitioner makes the
required showing, the Commission
shall review the effectiveness of any
existing water quality protection
programs that may offset the need to
obtain a Phase Il National Pollutant
Discharge Elimination System
(NPDES) permit for stormwater
management. To determine the
effectiveness of other applicable
water quality protection programs,
the Commission shall consider the
water quality of the receiving waters
and whether the waters support the
uses set out in Paragraphs (c), (d),
and (e) of 15A NCAC 02B .0101
(Procedures for Assignment of Water
Quality  Standards -  General
Procedures) and  the  specific
classification of the waters set out in
15A NCAC 02B .0300, et seq.
(Assignment of Stream
Classifications). The Commission
may deny the petition if it finds that
existing water quality protection
programs _are adequate to address
stormwater _impacts _on__ sensitive
receiving waters and to ensure
compliance with a TMDL
implementation plan.

Petition administration: The Commission shall

process petitions in the following manner:

(A)

The Commission shall only accept

(B)

petitions submitted on Department
forms.
A separate petition must be filed for

(€)

each municipal separate storm sewer
system (MS4) or discharge.
The Commission shall evaluate only

complete petitions. The Commission
shall make a determination on the

(D)

completeness of a petition within 90
days of receipt of the petition, or it
shall be deemed complete. If the
Commission __requests  additional
information, the petitioner _may
submit additional information; and
the  Commission will determine,
within 90 days of receipt of the
additional information, whether the
information completes the petition.

The petitioner shall provide a copy of

(E)

the petition and a copy of any
subsequent _additional _information
submitted to the Commission to the
chief administrative officer of the
municipal separate storm _sewer
system (MS4) or the person in control
of the discharge within 48 hours of
each submittal.

The Commission shall post all

(F)

petitions on the Division Web site
and maintain _copies available for
inspection at the Division's office.
The Commission shall accept and
consider public comment for at least
30 days from the date of posting.

The Commission may hold a public

(G)

hearing on a petition and shall hold a
public hearing on a petition if it
receives a written request for a public
hearing within the public comment
period, and the  Commission
determines that there is a significant
public interest in holding a public
hearing. The Commission's
determination to  hold a public
hearing shall be made no less than 15
days after the close of the public
comment period. The Commission
shall schedule the hearing to be held
within 45 days of the close of the
initial public _comment period and
shall accept and consider additional
public comment through the date of

the hearing.
An_additional petition for the same

municipal _separate storm _sewer
system (MS4) or discharge received
during the public comment period
shall be considered as comment on
the original petition. An additional
petition for the same municipal
separate storm sewer system (MS4)
or discharge received after the public
comment period ends and before the
final determination is made shall be
considered _incomplete _and _held
pending a final determination on the

original petition.
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(H)

(i) If the Commission
determines that the owner or
operator of the municipal
separate storm sewer system
(MS4) or the person who
discharges  stormwater _is

of the requirement to obtain the
permit. The owner or operator of the
municipal separate storm _sewer
system (MS4) or the person who
discharges stormwater must submit
its application for a Phase Il National

required to obtain a Phase Il Pollutant  Discharge  Elimination
National Pollutant Discharge System  (NPDES)  permit  for
Elimination System stormwater management within 18
(NPDES) permit for months of the date of notification.

stormwater management, (c) Exemption: A municipality with a population of less than

any  petitions  for  that

1,000, including a municipality designated as an urbanized area

municipal _separate  storm

under the most recent federal decennial census, is not required to

sewer system (MS4) or

obtain a Phase Il National Pollutant Discharge Elimination

discharge that were held

System (NPDES) permit for stormwater management unless the

shall be considered in the

municipality is shown to be contributing to an impairment of

development of the Phase Il

State waters, as determined under the requirements of 33 U.S.C.

National Pollutant Discharge

8§ 1313(d).

Elimination System

(d) Waiver: The Department may waive the Phase Il National

(NPDES) permit for

Pollutant Discharge Elimination System (NPDES) permit

stormwater management.
(ii) If the Commission

requirement pursuant to 40 Code of Federal Regulations 8§

122.32(d) or (e).

determines that the owner or
operator of the municipal
separate storm sewer system
(MS4) or the person who
discharges stormwater is not
required to obtain a Phase Il
National Pollutant Discharge

Authority G.S.

215.3(a)(1).

15A NCAC 02H .0152
URBANIZING AREAS

143-214.1; 143-214.7; 143-215.1; 143-

DEVELOPMENT IN

(a) Development in Unincorporated Areas of Counties:

Elimination System
(NPDES) permit for
stormwater management, an
additional petition for the
municipal _separate  storm
sewer system (MS4) or
discharge must present new
information or demonstrate
that conditions have changed
in order to be considered. If
new _information is not
provided, the petition shall
be returned as substantially

incomplete.
The Commission shall evaluate a

petition within 180 days of the date
on_which it is determined to be
complete. If the Commission
determines that the owner or operator
of the municipal separate storm sewer
system (MS4) or the person who
discharges stormwater is required to
obtain a Phase Il National Pollutant
Discharge Elimination System
(NPDES) permit for stormwater
management, the Commission shall
notify the owner or operator of the
municipal _separate storm _sewer
system (MS4) or the person who
discharges stormwater within 30 days

(1)

Development that cumulatively disturbs one

acre or

more _of land located in the

unincorporated area of a county shall comply

with the standards set forth in Rule 02H .0154

of this Section beginning 1 July 2007 if the

development is located in:

(A) An area that is designated as an
urbanized area under the most recent
federal decennial census.

(B) The unincorporated area of a county

outside of a municipality designated

as an urbanized area under the most

recent federal decennial census that
extends:

(i) One  mile  beyond the
corporate _ limits _of a
municipality with a
population of less than
10,000 individuals.

(ii) Two miles beyond the

corporate  limits of a
municipality with a
population of 10,000 or
more _individuals but less
than 25,000 individuals.

(iii) Three miles beyond the

corporate  limits of a
municipality with a
population of 25,000 or
more individuals.
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(A) An area delineated pursuant to Item
(2) of this Paragraph.
(B) A county that contains an area that is

designated as an urbanized area under
the most recent federal decennial
census in which the unduplicated sum
of: (i) the area that is designated as an
urbanized area under the most recent
federal decennial census; (ii) the area
described in Subparagraph (1)(B) of
this  Paragraph; (iii) the area
delineated pursuant to Item (2) of this
Paragraph; (iv) the jurisdiction of a
requlated entity designated pursuant
to Rule 02H .0151(a) of this Section;
(v) the area that is requlated by a
Phase 11 National Pollutant Discharge
Elimination System (NPDES) permit
for stormwater management required
pursuant to Rule 02H .0151(b) of this
Section; and (vi) areas in the county
that are subject to any of the
stormwater management _programs
administered by the Division equal or
exceed 75 percent  of the total
geographic _area of the county. For
purposes of this Paragraph, the
stormwater programs administered by
the Division are:
(i) Water Supply Watershed |
(WS-1) — 15A NCAC 02B
.0212.
(ii) Water Supply Watershed |l
(WS-11) — 15A NCAC 02B
.0214.
(iii) Water Supply Watershed 111
(WS-111) — 15A NCAC 02B
.0215.
(iv) Water Supply Watershed 1V
(WS-1V) — 15A NCAC 02B
.0216.
(V) High Quality Waters (HQW)
—15A NCAC 02H .1006.
(vi) Outstanding Resource
Waters  (ORW) - 15A
NCAC 02H .1007.
(vii) The Coastal Stormwater
Program — 15A NCAC 02H
.1005.
(viii)  The Neuse River Basin
Nutrient _Sensitive Waters

(NSW) Management
Strategy — 15A NCAC 02B
.0235.

(ix) The  Tar-Pamlico  River
Basin _ Nutrient _ Sensitive

(NSW) Management
Strategy — 15A NCAC 02B
.0258.

(2)

©)

(x) The Randleman Lake Water
Supply Watershed Nutrient
Management Strategy — 15A
NCAC 02B .0251.

(xi) Other Environmental
Management  Commission
Nutrient _Sensitive Waters
(NSW) Classifications —
15A NCAC 02B .0223.

A county that contains an area that is

designated as an urbanized area under
the 1990 or 2000 federal decennial
census and that has an actual
population growth rate that exceeded
the State population growth rate for
the period 1995 through 2004.

Delineation Process: The Commission shall

delineate regulated coverage areas as provided

in Subparagraphs (2)(A) through (F) below.

(A) Schedule. — The Commission shall
implement the delineation process in
accordance with the schedule for
review and revision of basinwide
water guality management plans as
provided in G.S. 143-215.8B(c).

(B) Potential candidate coverage areas: A
potential candidate coverage area is
the unincorporated area of a county
that is outside a municipality
designated as a requlated entity
pursuant to Rule 02H .0151(a) of this
Section that:

(i) Extends one mile beyond the
corporate  limits of a
municipality with a
population of less than
10,000 individuals.

(ii) Extends two miles beyond
the corporate limits of a
municipality with a
population of 10,000 or
more _individuals but less
than 25,000 individuals.

(iii) Extends three miles beyond
the corporate limits of a
municipality with a
population of 25,000 or
more individuals.

(©) Identification of candidate coverage

areas: The Commission shall identify
an_area within a potential candidate
coverage area described in
Subparagraph  (2)(B)(ii) _of this
Paragraph as a candidate coverage
area if the discharge of stormwater
within _or from the unincorporated
area_has the potential to adversely
impact water quality. An_adverse
impact on water quality includes any
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activity that violates water gquality
standards, including, but not limited
to, any activity that impairs
designated uses or that has a
significant _biological or habitat
impact.

(D) Notice and comment on candidacy:
The Commission shall notify each
public entity that is located in whole
or_in part in_a candidate coverage
area. After notification of each public
entity, the Commission shall publish
a_map of the unincorporated areas
within the river basin that have been
identified as candidates for
delineation as regulated coverage
areas. The Commission shall accept
public comment on the proposed
delineation of a candidate coverage
area as a regulated coverage area for a
period of not less than 30 days.

(F) Notice of delineation: The
Commission _shall provide written
notice to each public entity that is
located in whole or in part in a
candidate coverage area of its
delineation determination. The notice
shall state the basis for the
determination.

(3) Except as provided in this Paragraph and 15A
NCAC 02H .1016(d), the Commission shall
administer _and enforce the standards for
development in the regulated coverage areas.
To the extent authorized by law, where the
development is located in a municipal
planning jurisdiction, the municipality shall
administer and enforce the standards. A public
entity may request that the Commission
delegate administration and enforcement of the
stormwater management program to the public
entity as provided in 15A NCAC 02H

.1016(d).

(E) Delineation of requlated coverage (b) Development in Non-Phase Il Incorporated Areas in Certain
areas:  After review of public Counties: Development that cumulatively disturbs one acre or
comment, the Commission shall more of land located in the incorporated areas of a county

delineate regulated coverage areas.

described in Subparagraphs (1)(D) and (E) of Paragraph (a), that

The Commission shall delineate a

are not designated as an urbanized area under the most recent

candidate coverage area as a

federal decennial census, shall comply with the standards set

requlated coverage area only if the

forth in Rule 02H .0151(a) of this Section of this act beginning 1

Commission _determines that the

July 2007. The Commission shall administer and enforce the

discharge of stormwater within or

standards for development unless the public entity requests that

from the candidate coverage area

the Commission delegate administration and enforcement of the

stormwater management program to the public entity as

either:

(i) Adversely impacts  water provided in 15A NCAC 02H .1016(d).
quality.

(i) Results in a significant  Authority G.S. 143-214.1;

contribution of pollutants to
sensitive receiving waters,
taking into account the
effectiveness of other

143-214.7; 143-215.1; 143-

215.3(a)(1).

15A NCAC 02H .0153 PROGRAM IMPLEMENTATION
(a) Permit Standards: To obtain a Phase Il National Pollutant

applicable  water  quality

Discharge Elimination System (NPDES) permit for stormwater

protection  programs. To

management, an applicant shall, to the extent authorized by law,

determine the effectiveness

develop, implement, and enforce a stormwater management plan

of other applicable water

approved by the Commission that satisfies the six minimum

guality protection programs,

control measures required by 40 Code of Federal Regulations

the Commission shall

122.34(b). The evaluation of the post-construction stormwater

consider the water quality of

management _measures required by 40 Code of Federal

the receiving waters and

Regulations 122.34(b)(5) shall be conducted as provided in Rule

whether the waters support

.0154(a) of this Section. Regulated entities may propose using

the uses set out in

any existing State or local program that relates to the minimum

Paragraphs (c), (d), and (e)

measures to meet, either in whole or in part, the requirements of

of 15A NCAC 02B .0101

the minimum measures.

(Procedures for Assignment

(b) Implementation Schedule: The requirements of this act shall

of Water Quality Standards

be implemented as follows:

— General Procedures) and
the specific classification of
the waters set out in 15A
NCAC 02B .0300, et seq.
(Assignment  of  Stream

Classifications).

(1) A requlated entity must apply within 18
months of notification by the Department that
the requlated entity is subject to regulation
pursuant to Rules .0151(a) and (b), and .0152
of this Section.
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(2) Public _education and outreach minimum
measures shall be implemented no later than
12 months from date of permit issuance.

(3) A requlated entity must implement its
post-construction program no later than 24
months from the date the permit is issued.

(4) The Department shall include permit
conditions that establish schedules for
implementation of each minimum measure of
the regulated entity's stormwater management
program based on the submitted application so
that the requlated entity fully implements its
permitted program within five years from
permit issuance.

(c) Federal and State Projects: The Commission shall have
jurisdiction, to the exclusion of local governments, to issue a
National Pollutant Discharge Elimination System (NPDES)
permit for stormwater management to a federal or State agency
that applies to all or part of the activities of the agency or that
applies to the particular project. If a federal or State agency does
not hold a Phase | or Phase Il National Pollutant Discharge
Elimination System (NPDES) permit for _ stormwater
management that applies to the particular project, then the
project is subject to the stormwater management requirements of
this Rule as implemented by the Commission or by a local
government. The provisions of G.S.153A-347 and
G.S. 160A-392 apply to the implementation of this Rule.

(d) General Permit: The Commission shall develop and issue a
Phase 1l National Pollutant Discharge Elimination System
(NPDES) general permit for stormwater management. The
general permit requirements for post-construction stormwater
management _measures required by 40 Code of Federal
Reqgulations 122.34(b)(5) shall require a permittee to meet the
standards set out in Rule .0154(a) of this Section but shall not
impose _any requirement on the permittee that exceeds the
standards set out in Rule .0154(a) of this Section. After the
Commission has issued a Phase Il National Pollutant Discharge
Elimination System (NPDES) general permit for stormwater
management, a public entity that has applied for a permit may
submit a notice of intent to be covered under the general permit
to the Commission. The Commission shall treat an application
for a permit as an application for an individual permit unless the
applicant submits a notice of intent to be covered under a general
permit under this Paragraph.

(e) _The exclusions from the requirement to obtain a Phase Il
National Pollutant Discharge Elimination System (NPDES)
permit set out in 40 Code of Federal Requlations § 122.3,
including the exclusions for certain nonpoint source agricultural
and silvicultural activities, apply to the provisions of this Rule.

Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143
215.3(a)(1).

15A NCAC 02H .0154 POST-CONSTRUCTION
PRACTICES
(a) Requirements for Post-Construction Practices:
(1) Permittees, delegated programs, and requlated
entities must require stormwater controls for a
project that disturbs one acre or more of land,

including a project that disturbs less than one
acre of land that is part of a larger common
plan of development or sale. Whether an
activity or project that disturbs less than one
acre of land is part of a larger common plan of
development shall be determined in a manner
consistent with the memorandum referenced as

"Guidance Interpreting Phase 2 Stormwater

Requirements” from the Director of the DWQ

of the DENR to Interested Parties dated 24

July 2006. The stormwater controls shall be

appropriate to the project's level of density as

follows:

(A) Low Density Option: A project that is
located within any of the coastal
counties is a low density project if it
meets the low density requirements of
15A NCAC 02H .1005. A project that
is _not located within any of the
coastal counties is_a low density
project if it contains no more than 24
percent built-upon area or no_more
than two dwelling units per acre. Low
density projects must use vegetated
conveyances to the maximum extent
practicable to transport stormwater
runoff from the project. On-site
stormwater treatment devices such as
infiltration areas, bioretention areas,
and level spreaders may also be used
as added controls for stormwater
runoff. A project with an overall
density at or below the low density
thresholds, but containing areas with
a_density greater than the overall
project density, may be considered
low density as long as the project
meets or exceeds the requirements of
this Subparagraph (1)(A) and locates
the higher density development in
upland areas and away from surface
waters and drainageways to the
maximum extent practicable.

(B) High Density Option: A project that
is_located within any of the coastal
counties is a high density project if it
meets the high density requirements
of 15A NCAC 02H .1005. A project
that is not located within any of the
coastal counties is _a high density
project if it contains more than 24
percent built-upon area or more than
two dwelling units per acre. High
density projects must use structural
stormwater management systems that
will control and treat runoff from the
first one inch of rain. The structural
stormwater management system must
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(2)

also _meet the following design

standards:

(i) Draw down the treatment
volume no faster than 48
hours, but no slower than
120 hours.

(ii) Discharge the storage
volume at a rate equal to or
less than the predevelopment
discharge rate  for the
one-year, 24-hour storm.

(iii) Remove an 85 percent
average annual amount of
Total Suspended Solids.

(iv) Meet the General
Engineering Design Criteria
set out in 15A NCAC 2H
.1008(c).

(v) Wet detention ponds
designed in accordance with
the requirements of Item (6)
of this Paragraph may be
used for projects draining to
Class SA waters.

Permittees, delegated programs, and requlated

(3)

entities must require built-upon areas to be
located at least 30 feet landward of all
perennial and intermittent surface waters. For
purposes of Paragraph (a), a surface water
shall be present if the feature is shown on
either the most recent version of the soil
survey map prepared by the Natural Resources
Conservation Service of the United States
Department of Agriculture or the most recent
version of the 1:24,000 scale (7.5 minute)
guadrangle topographic maps prepared by the
United States Geologic Survey (USGS). Relief
from this requirement may be allowed when
surface waters are not present in accordance
with the provisions of 15A NCAC 02B
.0233(3)(a). In addition, an exception to this
requirement may be pursued in accordance
with Paragraph (c) of this Rule.

Permittees, delegated programs, and regulated

(4)

entities _must _implement or require a fecal
coliform reduction program that controls, to
the maximum extent practicable, the sources
of fecal coliform. At a minimum, the program
shall _include the development and
implementation of an oversight program to
ensure proper operation and maintenance of
on-site wastewater treatment systems for
domestic wastewater. For municipalities, this
program may be coordinated with local county
health departments.

Permittees, delegated programs, and requlated

entities _must _impose or require recorded
restrictions and protective covenants to be
recorded on the property in the Office of the

Register of Deeds in the county where the
property is located prior to the issuance of a
certificate of occupancy in order to ensure that
development activities will maintain the
project consistent with approved plans.

(5) Permittees, delegated programs, and regulated
entities _must _implement _or require _an
operation and maintenance plan that ensures
the adequate long-term operation of the
structural best management practices (BMP)
required by the program. The operation and
maintenance plan must require the owner of
each structural BMP to submit a maintenance
inspection report on each structural BMP
annually to the local program.

(6) For areas draining to Class SA waters,
permittees, delegated programs, and regulated
(A) Use BMPs that result in the highest

degree of fecal coliform die-off and
control to the maximum _extent
practicable sources of fecal coliform
while  still incorporating __the
stormwater controls required by the
project's density level.

(B) Implement a program to control the
sources of fecal coliform to the
maximum extent practicable,
including a pet waste management
component, which may be achieved
by revising an _existing _litter
ordinance, and an on-site _domestic
wastewater treatment systems
component to ensure proper operation
and maintenance of such systems,
which may be coordinated with local
county health departments.

(©) Meet the requirements of 15A NCAC
02H .1005(a)(2).

(7) For areas draining to Trout Waters, permittees,
delegated programs, and requlated entities
must:

(A) Use BMPs that avoid a sustained
increase _in__the receiving water
temperature, while still incorporating
the stormwater controls required for
the project's density level.

(B) Allow on-site stormwater treatment
devices such as infiltration areas,
bioretention areas, and level spreaders
as added controls.

(8) For areas draining to Nutrient Sensitive

Waters, permittees, delegated programs, and

requlated entities must:

(A) Use BMPs that reduce nutrient
loading, while still incorporating the
stormwater controls required for the
project's density level. In areas where
the Department has approved a
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Nutrient _ Sensitive  Water _Urban

(b) Exclusions from Post-Construction Practices: The

Stormwater Management Program,

post-construction practices required by Paragraph (a) of this

the provisions of that program fulfill

Rule shall not apply to any of the following:

the nutrient  loading  reduction (1) Development in an area where the
requirement. Nutrient Sensitive Water requirements of Paragraph (a) of this act are
Urban  Stormwater Management applicable that is conducted pursuant to one of
Program requirements are found in the following authorizations, provided that the
15A NCAC 02B .0200. authorization was obtained prior to the
(B) Implement a nutrient _application effective date of the post-construction
management _program __ for _ both stormwater control requirements in the area
inorganic__ fertilizer and organic and the authorization is valid, unexpired,
nutrients to reduce nutrients entering unrevoked, and not otherwise terminated:
waters of the State. (A) A building permit pursuant _to
(9) For post-construction requirements, a program G.S. 153A-357 or G.S. 160A-417.
will be deemed compliant for the areas where (B) A site-specific development plan as
it is implementing any of the following defined by G.S. 153A-344.1(b)(5)
programs: and G.S. 160A-385.1(b)(5).
(A) Water Supply Watershed | (WS-1) — (C) A phased development plan approved
15A NCAC 02B .0212. pursuant to G.S. 153A-344.1 for a
(B) Water Supply Watershed Il (WS-I11) — project located in the unincorporated
15A NCAC 02B .0214. area of a county that is subject to the
(© Water Supply Watershed I11 (WS-I111) requirements of Paragraph (a), if the
—15A NCAC 02B .0215. Commission __is _ responsible  for
(D) Water Supply Watershed IV (WS-1V) implementation of the requirements
—15A NCAC 02B .0216. of Paragraph (a), that shows:
(E) Freshwater High Quality Waters (i) For the initial or first phase
(HOQW) — 15A NCAC 02H .1006. of development, the type and
(F) Freshwater OQutstanding Resource intensity of use for a specific
Waters (ORW) - 15A NCAC 02H parcel or parcels, including
.1007. at a minimum, the
(G) The Neuse River Basin Nutrient boundaries of the project and
Sensitive Waters (NSW) a_subdivision plan that has
Management Strategy — 15A NCAC been approved pursuant to
02B .0235. G.S. 153A-330 through
(H) The Tar-Pamlico  River  Basin G.S. 153A-335.
Nutrient Sensitive (NSW) (ii) For any subseguent phase of
Management Strategy — 15A NCAC development, sufficient
02B .0258. detail so that implementation
() The Randleman Lake Water Supply of the requirements of
Watershed  Nutrient Management Paragraph (a) to that phase
Strateqy — 15A NCAC 02B .0251. of  development  would
(10) In _order to fulfill the post-construction require a material change in
minimum__measure _program _requirement, a that phase of the plan.
permittee, delegated program, or requlated (D) A vested right to the development
entity may use the Department's model under G.S. 153A-344(b),
ordinance, design its own post-construction 153A-344.1, 160A-385(h), or
practices based on the Department's guidance 160A-385.1 issued by a local
on_scientific and engineering standards for government that implements
BMPs, incorporate the post-construction Paragraph (a).
model practices described in this act, or (E) A vested right to the development
develop its own comprehensive watershed pursuant to common law.
plan that is determined by the Department to (2) Redevelopment as defined in Rule .0150 of
meet the  post-construction  stormwater this Section.
management measure required by 40 Code of (c)  Exceptions: The Department or an appropriate local
Federal Regulations § 122.34(b)(5). authority, pursuant to Article 18 of G.S. 153A or Article 19 of
(11) Nothing in this Paragraph shall limit, expand, G.S. 160A, may grant exceptions from the 30-foot landward

or alter the requirement that a discharge fully

location of built-upon area requirement as well as the deed

comply with all applicable State or federal

restrictions and protective covenants requirement as follows:

water guality standards.

NORTH CAROLINA REGISTER

NOVEMBER 15, 2010

1180



PROPOSED RULES

(1)

An exception may be granted if the application

(2)

meets all of the following criteria:

(A) Unnecessary hardships would result
from strict application of the act.

(B) The hardships result from conditions
that are peculiar to the property, such
as the location, size, or topography of
the property.

(©) The hardships did not result from
actions taken by the petitioner.

(D) The requested exception is consistent
with the spirit, purpose, and intent of
this_act; will protect water quality;
will secure public safety and welfare;
and will preserve substantial justice.
Merely proving that the exception
would permit a greater profit from the
property shall not be considered
adequate  justification  for  an

exception.
Notwithstanding ltem (1) of this Paragraph,

exceptions shall be granted in _any of the

following instances:

(A) When there is a lack of practical
alternatives for a road crossing,
railroad crossing, bridge, airport
facility, or utility crossing as long as
it is located, designed, constructed,
and maintained  to  _minimize
disturbance, provide maximum
nutrient _removal, protect against
erosion and sedimentation, have the
least adverse effects on aquatic life
and habitat, and protect water quality
to the maximum extent practicable
through the use of BMPs.

(B) When there is a lack of practical
alternatives  for a  stormwater
management facility; a stormwater
management pond; or a utility,
including, but not limited to, water,
sewer, or gas construction and
maintenance corridor, as long as it is
located 15 feet landward of all
perennial _and _intermittent surface
waters and as long as it is located,
designed, constructed, and
maintained to minimize disturbance,
provide maximum nutrient removal,
protect against erosion and
sedimentation, have the least adverse
effects on aquatic life and habitat, and
protect water quality to the maximum
extent practicable through the use of
BMPs.

(©) A lack of practical alternatives may
be shown by demonstrating that,
considering the potential for a
reduction in_size, configuration, or

3)

density of the proposed activity and
all _alternative designs, the basic
project purpose cannot be practically
accomplished in _a manner which
would avoid or result in less adverse
impact to surface waters.

Reasonable and appropriate conditions and

(4)

safequards may be imposed upon any
exception granted.
Local authorities must document the exception

(5)

procedure and submit an annual report to the
Department on all exception proceedings.
Appeals of the Department's exception

Authority

GS.  143-214.1;
143-215.3(a)(1).

decisions must be filed with the Office of
Administrative Hearings, under G.S. 150B-23.
Appeals of a local authority's exception
decisions must be made to the appropriate
Board of Adjustment or other appropriate local
governing body, under G.S. 160A-388 or G.S.
153A-345.

143-214.7; 143-215.1;

SECTION .1000 - STORMWATER MANAGEMENT

15A NCAC 02H .1002

DEFINITIONS

The definition of any word or phrase in this Section shall be the
same as given in Article 21, Chapter 143 of the General Statutes
of North Carolina, as amended. Other words and phrases used in
this Section are defined as follows:

@)

O]

©)

(4)

"Built-upon Area" means that portion of a
development project that is covered by
impervious or partially impervious eever
including-surface including,but not limited to,
buildings—buildings;pavement; pavement and
gravel areas such as reads roads, and parking
areas lots, and paths; and recreation facilities

{e-g=such as tennis courtscourts)—ete—{Note:
Wooden-slatted-decks-and-the-water-area-of-a

"Built upon area" does not include a wooden
slatted deck, the water area of a swimming
pool, or pervious or partially pervious paving
material to the extent that the paving material
absorbs water or allows water to infiltrate
through the paving material.

"CAMA Major Development Permits" mean
those permits or revised permits required by
the Coastal Resources Commission according
to 156A NCAC 7J Sections .0100 and .0200.
"Certificate of Stormwater Compliance"
means the approval for activities that meet the
requirements for coverage under a stormwater
general permit for development activities that
are regulated by this Section.

"Coastal Counties" include Beaufort, Bertie,
Brunswick, Camden, Carteret, Chowan,
Craven, Currituck, Dare, Gates, Hertford,
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()

(6)

()

(8)

©)

(10)

(11)

(12)

(13)

(14)

(15)

Hyde, New Hanover, Onslow, Pamlico,
Pasquotank, Pender, Perquimans, Tyrrell, and
Washington.

"Curb Outlet System" means curb and gutter
installed in a development which meets low
density criteria [Rule .1003(d)(1) of this
Section] with breaks in the curb or other
outlets used to convey stormwater runoff to
grassed swales or vegetated or natural areas
and designed in accordance with Rule .1008(g)
of this Section.

"Development” means any land disturbing
activity which—that increases the amount of
built-upon area or which—that otherwise
decreases the infiltration of precipitation into
the soil.

"Drainage Area or Watershed" means the
entire area contributing surface runoff to a
single point.

"Forebay" means a device located at the head
of a wet detention pond to capture incoming
sediment before it reaches the main portion of
the pond. The forebay is typically an
excavated settling basin or a section separated
by a low weir.

"General Permit" means a "permit" issued
under G.S. 143-215.1(b)(3) and (4) authorizing
a category of similar activities or discharges.
"Infiltration  Systems" mean stormwater
control systems designed to allow runoff to
pass or move (infiltrate/exfiltrate) into the soil.
"Notice of Intent" means a written notification
to the Division that an activity or discharge is
intended to be covered by a general permit and
takes the place of "application" used with
individual permits.

"Off-site  Stormwater ~ Systems”  mean
stormwater management systems that are
located outside the boundaries of the specific
project in question, but designed to control
stormwater drainage from that project and
other potential development sites.  These
systems shall designate responsible parties for
operation and maintenance and may be owned
and operated as a duly licensed utility or by a
local government.

"On-site  Stormwater Systems" mean the
systems necessary to control stormwater
within an individual development project and
located within the project boundaries.
"Redevelopment" means any rebuilding- land
disturbing activity which- that has-ne does not
result in a net increase in built-upon area o
which and that provides egual-er—greater or
equal stormwater control than the previous
development (stormwater controls shall not be
allowed where otherwise prohibited).
"Seasonal High Water Table" means the
highest level that groundwater, at atmospheric

(16)

(17

(18)

(19)

(20)

(21)

(22)

(23)

pressure, reaches in the soil in most years.
The seasonal high water table is usually
detected by the mottling of the soil that results
from mineral leaching.
"Sedimentation/Erosion Control Plan" means
any plan, amended plan or revision to an
approved plan submitted to the Division of
Land Resources or delegated authority in
accordance with G.S. 113A-57.

"Stormwater" is defined in G.S. 143, Article
21.

"Stormwater Collection System” means any
conduit, pipe, channel, curb or gutter for the
primary purpose of transporting (not treating)
runoff. A stormwater collection system does
not include vegetated swales, swales stabilized
with armoring or alternative methods where
natural  topography or other physical
constraints prevents the use of vegetated
swales (subject to case-by-case review), curb
outlet systems, or pipes used to carry drainage
underneath built-upon surfaces that are
associated with development controlled by the
provisions of Rule .1003(d)(1) in this Section.
"10 Year Storm" means the surface runoff
resulting from a rainfall of an intensity
expected to be equaled or exceeded, on the
average, once in 10 years, and of a duration
which will produce the maximum peak rate of
runoff, for the watershed of interest under
average antecedent wetness conditions.

"Water Dependent Structures" means a
structure for which the use requires access or
proximity to or siting within surface waters to
fulfill its basic purpose, such as boat ramps,
boat houses, docks, and bulkheads. Ancillary
facilities such as restaurants, outlets for boat
supplies, parking lots and boat storage areas
are not water dependent uses.

"Wet Detention Pond" means a structure that
provides for the storage and control of runoff
and includes a designed and maintained
permanent pool volume.

"Vegetative Buffer" means an area of natural
or established vegetation directly adjacent to
surface waters through which stormwater
runoff flows in a diffuse manner to protect
surface waters from degradation due to
development activities. The width of the
buffer is measured horizontally from the
normal pool elevation of impounded
structures, from the bank of each side of
streams or rivers, and from the mean high
water line of tidal waters, perpendicular to the
shoreline.

"Vegetative Filter" means an area of natural or
planted vegetation through which stormwater
runoff flows in a diffuse manner so that runoff
does not become channelized and which
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provides for control of stormwater runoff
through infiltration of runoff and filtering of
pollutants. The defined length of the filter
shall be provided for in the direction of
stormwater flow.

(24) "One-year, 24-hour storm" means a rainfall of
an_intensity expected to be equaled or
exceeded, on average, once in 12 months and
with a duration of 24 hours.

(25) "BMP" means Best Management Practice.

(26) "Permeable pavement” means paving material
that absorbs water or allows water to infiltrate
through the paving material. Permeable
pavement materials include porous concrete,
permeable interlocking concrete  pavers,
concrete grid pavers, porous asphalt, and any
other material with similar characteristics.
Compacted gravel shall not be considered
permeable pavement.

(27) "Residential development activities" has the
same meaning as in 15A NCAC 02B
.0202(54).

(28) "Vegetative conveyance" means a permanent,

designed waterway lined with vegetation that
is used to convey stormwater runoff at a
non-erosive velocity within or away from a

developed area.

Authority G.S. 143-213; 143-214.1; 143-214.7; 143-215.3(a)(1).

15A NCAC 02H .1005 STORMWATER
REQUIREMENTS: COASTAL COUNTIES

(a) _Requirements for Certain Nonresidential and Residential
Development in the Coastal Counties: All nonresidential
development activities that occur within the Coastal Counties
that will add more than 10,000 square feet of built upon area or
that require a Sedimentation and Erosion Control Plan, pursuant
to G.S. 113A-57 or a CAMA Major Development Permit,
pursuant to G.S. 113A-118 and all residential development
activities within _the Coastal Counties that require a
Sedimentation and Erosion Control Plan, pursuant to G.S.
113A-57 or a CAMA Major Development Permit, pursuant to
G.S. 113A-118 shall manage stormwater runoff as provided in
Items (1), (2), and (3) below. A development activity or project
requires a Sedimentation and Erosion Control Plan if the activity
or project disturbs one acre or more of land, including an activity
or project that disturbs less than one acre of land that is part of a
larger common plan of development. Whether an activity or
project that disturbs less than one acre of land is part of a larger
common plan of development shall be determined in a manner
consistent with the memorandum referenced as "Guidance
Interpreting Phase 2 Stormwater Requirements" from the
Director of the DWQ of the DENR to Interested Parties dated 24

Resource  Waters (ORW) shall meet the

requirements of Rule .1007 of the Section and

shall be permitted as follows:

(A) Low Density Option: Development

shall be permitted pursuant to Rule

.1003(d)(1) of this Section if the

development meets all of the

following requirements:

(i) The development has a built
upon area of 12 percent or
less. A development project
with an overall density at or
below the low density
threshold, but containing
areas with a density greater
than the overall project
density, shall be considered
low density as long as the
project meets or exceeds the
requirements for low density
development and locates the
higher density development
in_upland areas and away
from surface waters and
drainageways to the
maximum extent practicable.

(ii) Stormwater _runoff from the
development is transported
primarily by  vegetated
conveyances. The
conveyance system shall not
include a stormwater
collection system as defined
in Rule .1002 of this Section.

(iii) The development contains a
vegetative buffer in
accordance with Paragraph
(e) of this Rule.

(B) High Density Option: Development
shall be permitted pursuant to Rule
.1003(d)(2) of this Section if the
development meets all of the
following requirements:

()] The development has a built
upon area of greater than 12
percent.

(i) The development has no

direct outlet channels or
pipes to Class SA waters

unless permitted in
accordance with 15A NCAC
02H .0126.

(iii) The development utilizes

July 2006. control systems that are any
(1) Development Near Outstanding Resource combination of infiltration

Waters (ORW): Development activities within systems, bioretention

the Coastal Counties and located within 575 systems, constructed

feet of the mean high waterline of areas stormwater wetlands, sand

designated by the Commission as Outstanding filters, rain barrels, cisterns,
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(€)

rain _gardens or _alternative
low impact development
(LID) stormwater
management systems
designed in accordance with
Rule .1008 of this Section to
control and treat the greater
of, runoff from all surfaces
generated by one and
one-half inches of rainfall, or
the  difference  in__ the
stormwater runoff from all
surfaces from the
predevelopment and
postdevelopment conditions
for a one-year, 24-hour
storm. Wet detention ponds
may be used as a stormwater
control system to meet the
requirements of this
Subparagraph (1) (B)(iii),
provided that the stormwater
control system fully
complies with the
requirements of
Subparagraph (1)(B). If a
wet detention pond is used
within one-half mile of Class
SA waters, installation of a
stormwater best
management _ practice _in
series with the wet detention
pond shall be required to
treat the discharge from the
wet detention pond.
Alternatives as described in
Rule .1008(h) of this Section
may also be approved if they
meet the requirements of
Subparagraph (1)(B).

(iv) Stormwater runoff from the
development that is in
excess of the design volume
must flow overland through
a_vegetative filter designed
in__accordance with Rule
.1008 of this Section with a
minimum length of 50 feet
measured from mean high
water of Class SA waters.

(v) The development contains a
vegetative buffer in
accordance with Paragraph

(e) of this Rule.

Stormwater Discharges Prohibited:

All development activities, including
both low and high density projects,
shall _ prohibit new points of
stormwater discharge to Class SA

(2)

(D)

waters or an increase in the volume of
stormwater flow through
conveyances or _increase in capacity
of conveyances of existing
stormwater conveyance systems that
drain _to Class SA waters. Any
modification or redesign of a
stormwater _conveyance  system
within the contributing drainage basin
must_not_increase the net amount or
rate of stormwater discharge through
existing outfalls to Class SA waters.
The following shall not be considered
a_ direct point of stormwater

discharge:

(i) Infiltration of the stormwater
runoff from the design storm
as described in
Subparagraph (1)(B)(iii).

(ii) Diffuse flow of stormwater

at a non-erosive velocity to a
vegetated buffer or other
natural area, that is capable
of providing effective
infiltration of the runoff
from the design storm as
described in Subparagraph
(1)(B)(iii). Notwithstanding
the other requirements of
this Rule, the infiltration
mandated in this
Subparagraph (1)(C)(ii) does
not require _a _minimum
separation from the seasonal
high-water table.

(iii) The discharge from a wet
detention pond that is treated
by a secondary stormwater
best management practice,
provided that both the wet
detention pond and the
secondary stormwater best
management practice _meet
the requirements of
Subparagraph (1)(C).

Limitation on the Density of

Development: Development shall be
limited to a built upon area of 25

percent or less.

Development Near Class SA  Waters:

Development activities within one-half mile of

and draining to those waters classified by the

Commission as Class SA waters or within

one-half mile of waters classified by the

Commission as Class SA waters and draining

to unnamed freshwater tributaries to Class SA

waters

shall meet the requirements of

Subparagraphs (1)(A), (B), and (C). The extent

of Class SA waters is limited to those waters
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that are determined to be at least an
intermittent stream based on a site stream
determination made in accordance with the
procedures that are delineated in the Division's
"ldentification Methods for the Origin of
Intermittent and Perennial Streams" prepared
pursuant to Session Law 2001-404.

ponds, bioretention systems,
constructed stormwater
wetlands, sand filters, rain
barrels, cisterns, rain gardens
or _alternative stormwater
management systems
designed in accordance with

(3) Other Coastal Development: Development Rule .1008 of this Section.
activities within the Coastal Counties except (iii) Control _systems must be
those areas described in Items (1) and (2) of designed to store, control,
this Paragraph shall meet all of the following and treat the stormwater
requirements: runoff from all surfaces
(A) Low-Density Option: Development generated by one and

shall be permitted pursuant to Rule one-half inch of rainfall.
.1003(d)(1) of this Section if the (iv) The development contains a

development meets all of the
following requirements:
(i) The development has a built

vegetative buffer in
accordance with Paragraph

e) of this Rule.

upon area of 24 percent or (b)  Requirements for Limited Residential Development in
less. A development project Coastal Counties: For residential development activities within
with an overall density at or the 20 Coastal Counties that are located within one-half mile and
below  the low-density draining to Class SA waters, that have a built upon area greater
threshold, but containing than 12 percent, that will add more than 10,000 square feet of
areas with a density greater built upon area, and that does not require a Sedimentation and
than the overall project Erosion Control Plan, pursuant to G.S. 113A-57 or a CAMA
density, shall be considered Major Development Permit, pursuant to G.S. 113A-118, a
low density as long as the one-time, nonrenewable stormwater management permit shall be
project meets or exceeds the obtained. The permit shall require recorded restrictions or
requirements for low-density protective covenants to be recorded on the property in the Office
development and locates the of the Register of Deeds in the county where the property is
higher density in upland located prior to the issuance of a certificate of occupancy in
areas and away from surface order to ensure that the plans and specifications approved in the
waters and drainageways to permit_are _maintained. Under this permit, stormwater runoff

the maximum extent shall be managed using any one or combination of the following
practicable. practices:

(ii) Stormwater runoff from the (1) Install rain cisterns or rain barrels designed to
development is transported collect all rooftop runoff from the first one and
primarily by  vegetated one-half inches of rain. Rain barrels and
conveyances. The cisterns shall be installed in such a manner as
conveyance system shall not to facilitate the reuse of the collected rain
include a stormwater water on site and shall be installed in such a
collection system as defined manner _that any overflow from these devices
in Rule .1002 of this Section. is_directed to a vegetated area in a diffuse

(iii) The development contains a flow. Construct all uncovered driveways,
vegetative buffer in uncovered parking areas, uncovered
accordance with Paragraph walkways, and uncovered patios out of
(e) of this Rule. permeable pavement or other pervious

(B) High-Density Option: Higher density materials.

developments shall be permitted (2) Direct rooftop runoff from the first one and

pursuant to Rule .1003(d)(2) of this one-half inches of rain to an appropriately

Section if the development meets all sized and designed rain garden. Construct all

of the following requirements: uncovered driveways, uncovered parking

(i) The development has a built areas, uncovered walkways, and uncovered
upon area of greater than 24 patios out of permeable pavement or other
percent. pervious materials.

(ii) The  development  uses (3) Install any other stormwater best management

practice that meets the requirements of Rule
.1008 of this Section to control and treat the
stormwater runoff from all built upon areas of

control systems that are any
combination of infiltration
systems,  wet  detention
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the site from the first one and one-half inches

jurisdictional wetlands that are located landward of the normal

of rain.
(c) Requirements for Structural Stormwater Controls: Structural

waterline.
() Exemptions From Vegetative Buffer Requirements: The

stormwater controls required under this Rule shall meet all of the

following activities are exempt from the vegetative buffer

following requirements:

(1) Remove an 85 percent average annual amount
of Total Suspended Solids.
(2) For detention ponds, draw down the treatment

volume no faster than 48 hours, but no slower
than 120 hours.

(3) Discharge the storage volume at a rate equal to
or less than the predevelopment discharge rate
for the one-year, 24-hour storm.

(4) Meet the General Engineering Design Criteria
set forth in Rule .1008(c) of this Section.

(5) For structural stormwater controls that require

requirements of Paragraph (e) of this Rule:

(1) Development in urban waterfronts that meets
the requirements of 15A NCAC 07H .0209(q),
(2) Development in a new urban waterfront area

that meets the requirements of S.L.. 2004-117,
(3) Those activities listed in 15A NCAC 07H
.0209(d)(10)(A) through 15A NCAC 07H
.0209(d)(10)(H)
(4) Development of upland marinas that have
received or are required to secure a CAMA
Major Development Permit.
(g)  Compliance with Other Rules: In addition to the

separation from the seasonal high water table,

requirements specified in this section, activities requlated under

a minimum separation of two feet is required.

this section must also comply with any requirements of any

Where a separation of two feet from the

other applicable law or rule.

seasonal high water table is not practicable, the

(h) _Exclusions: The amended requirements of this Rule shall not

Division may grant relief from the separation

apply to any of the following:

requirement pursuant to the Alternative Design
Criteria_set out in Rule .1008(h) of this
Section. No _minimum _separation from the
seasonal high water table is required for a
secondary  stormwater best management
practice that is used in a series with another
stormwater best management practice.
(d) Wetlands: Developments regulated by this Rule that have
wetlands inside of, or adjacent to, the development must meet
the following requirements:
(1) Areas defined as Coastal Wetlands under 15A
NCAC 07H .0205, as measured landward from
the normal high waterline, shall not be
included in the overall project area to calculate
impervious surface density. Wetlands that are
not regulated as coastal wetlands pursuant to
15A NCAC 07H .0205 and that are located
landward of the normal high waterline may be
included in the overall project area to calculate
impervious surface density.
(2) Stormwater runoff from built upon areas that
is directed to flow through any wetlands shall
flow into _and through these wetlands at a
non-erosive velocity.
(e) Vegetative Buffer: Developments permitted under Paragraph
(a) shall contain a 50 foot wide vegetative buffer, as defined in
Rule .1002(22) of this Section, for new development activities
and a 30 foot wide vegetative buffer for redevelopment
activities. The vegetative buffer may be cleared or graded, but
must be planted with and maintained in grass or any other
vegetative or plant material. The Division may, on a case-by-
case basis, grant a minor variance from the vegetative buffer
requirements of this section pursuant to the procedures set out in
15A NCAC 02B .0233(9)(b). Vegetative buffers and filters
required by this section and any other buffers or filters required
by State water guality or coastal management rules or local
government requirements may be met concurrently and may
contain, in _whole or in part, coastal, isolated, or 404

(1) Activities of the North Carolina Department of
Transportation that are regulated in accordance
with the provisions of the Department's
National Pollutant Discharge Elimination
System (NPDES) Stormwater Permit.

(2) Development activities that are conducted
pursuant to and consistent with one of the
following authorizations, or any timely
renewal thereof, shall be requlated by those
provisions and requirements of this Rule that
were effective at the time of the original
issuance of the following authorizations:

(A) State Stormwater Permit issued under
the provisions of this Rule.

(B) Stormwater __ Certification _issued
pursuant to Rule .1000 of this Section
prior to 1 December 1995.

(©) A CAMA Major Development
Permit.

(D) 401 Certification that contains an
approved Stormwater Management
Plan.

(E) A building permit _pursuant to G.S.
153A-357 or G.S. 160A-417.

(F) A site-specific_development plan as
defined by G.S. 153A-344.1(b)(5)
and G.S. 160A-385.1(b)(5).

(G) A phased development plan approved
pursuant to G.S. 153A-344.1 or G.S.
160A-385.1 that shows:

(i) For the initial or first phase
of development, the type and
intensity of use for a specific
parcel or parcels, including
at a minimum, the
boundaries of the project and
a_subdivision plan that has
been approved pursuant to
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G.S. 153A-330 through G.S.
153A-335 or G.S. 160A-371
through G.S. 160A-376.

(ii) For any subsequent phase of
development, sufficient
detail so that implementation
of the requirements of this
section to that phase of
development would require a
material change in that phase

of the plan.
(iii) A vested

right to the

municipalities located within the 20
Coastal Counties, the Department
shall review the permits to determine
whether the permits should be
amended to include the provisions of
this Rule.

Authority G.S. 143-214.1; 143-214.7; 143-215.1; 143-215.3(a).

15SANCAC 02H.1014 STORMWATER
MANAGEMENT FOR URBANIZING AREAS
(a)  Stormwater discharges subject to National Pollutant

development pursuant to

Discharge Elimination System (NPDES) permitting _are

common law.
(H) Redevelopment activities that result

addressed in Section .0100 entitled "Point Source Discharges to
the Surface Waters," which incorporates, supplements and

in no net increase in built upon area

elaborates on the federal rules for stormwater NPDES

and provide stormwater control equal

discharges.

to the previous development.
(D Development activities for which a

(b) Other stormwater control requirements are mainly addressed
in this Section but may also be addressed in sections dedicated to

complete Stormwater Permit

particular water classifications or circumstances.  Projects

Application has been accepted by the

located in urbanizing areas, which are not subject to NPDES

Division prior to October 1, 2008,

permitting, must obtain permits in accordance with Rules .1014

shall be requlated by the provisions

through .1017 of this Section. For post-construction

and requirements of this Rule that

requirements, a program will be deemed compliant for the areas

were effective at the time that this

that satisfy Rule .1017(a)(9) of this Section.

application was accepted as complete
by the Division. For purposes of this
Rule, a Stormwater Permit
Application is deemed accepted as
complete by the Division when the
application is_assigned a permit
number _in the Division's Basinwide

Authority  G.S. 143-214.1; 143-214.7; 143-215.1;
143-215.3(a)(1).
15A NCAC 02H .1015 URBANIZING AREA

DEFINITIONS
The definition of any word or phrase for Urbanizing Areas shall

Information Management System.

Q)] Development activities for which
only a minor modification of a State
Stormwater Permit is required shall
be regulated by the provisions and
requirements of this Rule that were
effective at the time of the original
issuance of the State Stormwater
Permit. For purposes of this Rule, a
minor _modification of a State
Stormwater Permit _is defined as a
modification that does not increase
the net area of built upon area within
the project site or does not increase
the overall size of the stormwater
controls that have been previously
approved for that development

activity.
(K) Municipalities  designated as a
National Pollutant Discharge

Elimination System (NPDES) Phase
2 municipality located within the 20
Coastal Counties until such time as
the  NPDES Phase 2 Stormwater
Permit expires and is subject to
renewal. Upon renewal of the NPDES
Phase 2 Stormwater Permits for

be as follows:

(1) The definitions set out in 40 Code of Federal
Requlations 122.2 and 122.26(b) (1 July 2003
Edition).

(2) The definitions set out in G.S. 143-212 and
G.S. 143-213.

(3) The definitions set out in 15A NCAC 02H
.0103.

(4) The definitions set out in Rule .1002 of this
Section, except for the definitions of
"Development” and "Redevelopment"”, which
are defined below.

(5) "One-year, 24-hour storm" means a rainfall of
an __intensity expected to be equaled or
exceeded, on average, once in 12 months and
with a duration of 24 hours.

(6) "BMP" means Best Management Practice.

(7) "Development” means any land-disturbing
activity that increases the amount of built-upon
area or that otherwise decreases the infiltration
of precipitation into the soil.

(8) "Division" means the Division of Water
Quality in the Department.

(9) "Planning_jurisdiction” means the territorial
jurisdiction within _which a municipality
exercises the powers authorized by G.S. 160A-
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(10)

19, or a county may exercise the powers
authorized by G.S. 153A-18.
"Public_entity" means the United States; the

(11)

State; a city, village, township, county, school
district, public college or university, or
single-purpose governmental agency; or any

Authority
143-215.3(a)(1).

15A NCAC 02H .1016

G.S.

143-214.1; 143-214.7; 143-215.1;

DEVELOPMENT IN

URBANIZING AREAS
(a) Development in Unincorporated Areas of Counties.

other governing body that is created by federal
or State law.
"Redevelopment” means any land-disturbing

(12)

activity that does not result in a net increase in
built-upon area and that provides greater or
equal stormwater control than the previous

development.
"Requlated entity" means any public entity

(13)

that must obtain a Phase |l National Pollutant
Discharge Elimination System (NPDES)
permit for stormwater management for its
municipal separate storm sewer system (MS4).
"Sensitive receiving waters" means any of the

(14)

following:
Waters that are classified as high quality,

(15)

outstanding _resource, shellfish, trout, or
nutrient-sensitive waters in accordance with
subsections (d) and (e) of 15A NCAC 02B
.0101.

Waters that are occupied by or designated as

(16)

critical habitat for aquatic animal species that
are listed as threatened or endangered by the
United States Fish and Wildlife Service or the
National Marine Fisheries Service under the
provisions of the Endangered Species Act of
1973 (Pub. L. No. 93-205; 87 Stat. 884; 16
U.S.C. 1531, et seq.), as amended.

Waters for which the designated use, as

(17)

described by the classification system set out
in subsections (c), (d), and (e) of 15A NCAC
02B .0101, have been determined to be
impaired in accordance with the requirements
of subsection (d) of 33 U.S.C. 1313.

"Significant contributor of pollutants" means a

(18)

municipal separate storm sewer system (MS4)
or a discharge that contributes to the pollutant
loading of a water body or that destabilizes the
physical structure of a water body such that the
contribution to pollutant loading or the
destabilization may reasonably be expected to
adversely affect the quality and uses of the
water body. Uses of a water body shall be
determined pursuant to 15A NCAC 02B .0211
through 15A NCAC 02B .0222 and 15A
NCAC 02B .0300, et seq.

"Total maximum daily load (TMDL)

implementation plan" means a written,
guantitative plan and analysis for attaining and
maintaining water quality standards in_all
seasons for a specific water body and

pollutant.

(1)

Development that cumulatively disturbs one

acre_or _more of land located in the

unincorporated area of a county shall comply

with the standards set forth in Rule .1018 of
this Section beginning 1 July 2007 if the
development is located in:

(A) An_area that is designated as an
urbanized area under the most recent
federal decennial census.

(B) The unincorporated area of a county

outside of a municipality designated
as an urbanized area under the most
recent federal decennial census that

extends:

(i) One  mile  beyond the
corporate  limits _of a
municipality with a
population of less than
10,000 individuals.

(ii) Two miles beyond the
corporate  limits of a
municipality with a
population of 10,000 or
more _individuals but less
than 25,000 individuals.

(iii) Three miles beyond the
corporate  limits _of a
municipality with a

population of 25,000 or
more individuals.
(©) An area delineated pursuant to Item

(2) of this Paragraph.
(D) A county that contains an area that is

designated as an urbanized area under
the most recent federal decennial
census in which the unduplicated sum
of: (i) the area that is designated as an
urbanized area under the most recent
federal decennial census; (ii) the area
described in Subparagraph (1)(B) of
this  Paragraph; (iii) the area
delineated pursuant to Item (2) of this
Paragraph; (iv) the jurisdiction of a
requlated entity designated pursuant
to Paragraph (c) of this Rule; (v) the
area that is requlated by a Phase Il
National Pollutant Discharge
Elimination System (NPDES) permit
for _stormwater management required
pursuant to  15A NCAC 02H
.0151(b); and (vi) areas in the county
that are subject to any of the
stormwater management _programs
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(2)

(E)

administered by the Division equal or

exceed 75 percent of the total

geographic _area of the county. For

purposes of this subdivision, the

stormwater programs administered by

the Division are:

(i) Water Supply Watershed |
(WS-I) — 15A NCAC 02B
.0212.

(ii) Water Supply Watershed |l
(WS-11) — 15A NCAC 02B
.0214.

(iii) Water Supply Watershed 111
(WS-111) — 15A NCAC 02B
.0215.

(iv) Water Supply Watershed 1V
(WS-1V) — 15A NCAC 02B
.0216.

(V) High Quality Waters (HQW)
— Rule .1006 of this Section.

(vi) Outstanding Resource
Waters (ORW) — Rule .1007
of this Section.

(vii) The Coastal Stormwater
Program — Rule .1005 of this
Section.

(viii)  The Neuse River Basin
Nutrient _Sensitive Waters

(NSW) Management
Strategy — 15A NCAC 02B
.0235.

(ix) The  Tar-Pamlico  River
Basin _ Nutrient _ Sensitive

(NSW) Management
Strategy — 15A NCAC 02B
.0258.

(x) The Randleman Lake Water
Supply Watershed Nutrient
Management Strategy — 15A
NCAC 02B .0251.

(xi) Other Environmental
Management  Commission
Nutrient _Sensitive Waters
(NSW) Classifications —
15A NCAC 02B .0223.

A county that contains an area that is

designated as an urbanized area under
the 1990 or 2000 federal decennial
census and that has an actual
population growth rate that exceeded
the State population growth rate for
the period 1995 through 2004.

Delineation Process: The Commission shall

delineate requlated coverage areas as follows:

(A)

Schedule: The Commission shall

implement the delineation process in
accordance with the schedule for
review and revision of basinwide

(B)

water guality management plans as
provided in G.S. 143-215.8B(c).
Potential candidate coverage areas: A

(®)]

potential candidate coverage area is

the unincorporated area of a county

that is outside a municipality
designated as a requlated entity
pursuant to Items (2) and (3) of

Paragraph (c) that:

(i) Extends one mile beyond the
corporate  limits of a
municipality with a
population of less than
10,000 individuals.

(ii) Extends two miles beyond
the corporate limits of a
municipality with a
population of 10,000 or
more _individuals but less
than 25,000 individuals.

(iii) Extends three miles beyond
the corporate limits of a
municipality with a
population of 25,000 or
more individuals.

Identification of candidate coverage

(D)

areas: The Commission shall identify
an area within a potential candidate
coverage area described in
Subparagraph (2)(B) of  this
Paragraph as a candidate coverage
area if the discharge of stormwater
within _or from the unincorporated
area_has the potential to adversely
impact water quality. An_adverse
impact on water quality includes any
activity that violates water quality
standards, including, but not limited
to, any activity that impairs
designated uses or that has a
significant _ biological or habitat

impact.
Notice and comment on candidacy:

(E)

The Commission shall notify each
public entity that is located in whole
or in part in a candidate coverage
area. After notification of each public
entity, the Commission shall publish
a_map of the unincorporated areas
within the river basin that have been
identified as candidates for
delineation as regulated coverage
areas. The Commission shall accept
public _comment on the proposed
delineation of a candidate coverage
area as a requlated coverage area for a
period of not less than 30 days.

Delineation of requlated coverage

areas: After review of public
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(3)

comment, the Commission shall

more of land located in the incorporated areas of a county

delineate regulated coverage areas.

described in Subparagraphs (2)(D) and (E) of Paragraph (a), that

The Commission shall delineate a

are not designated as an urbanized area under the most recent

candidate coverage area as a

federal decennial census, shall comply with the standards set

requlated coverage area only if the

forth in Rule .1018 of this Section beginning 1 July 2007. The

Commission _determines that the

Commission shall administer and enforce the standards for

discharge of stormwater within or

development unless the public entity

requests that the

from the candidate coverage area

Commission delegate administration and enforcement of the

either: stormwater management program to the public entity as
(i) Adversely impacts water provided in Paragraph (d) of this Rule.

quality. (c) Designation of Regulated Entities: A public entity that owns
(i) Results in a significant or operates a municipal separate storm sewer system (MS4) may

contribution of pollutants to

be designated as a requlated entity through federal designation,

sensitive receiving _waters,

through a State designation process, or under a total maximum

taking into _account the daily load (TMDL) implementation plan as provided in this
effectiveness of other section.

applicable  water  quality (1) Federal designation: A public entity that owns
protection  programs. To or operates a municipal separate storm sewer
determine the effectiveness system (MS4) may be designated as a
of other applicable water requlated entity pursuant to 40 Code of
guality protection programs, Federal Regulations 122.32 (1 July 2003
the Commission shall Edition).

consider the water quality of (2) State designation process: The Commission

the receiving waters and
whether the waters support
the uses set out in
Paragraphs (c), (d), and (e)
of 15A NCAC 02B .0101
(Procedures for Assignment
of Water Quality Standards
— General Procedures) and
the specific classification of
the waters set out in 15A
NCAC 02B .0300, et seq.
(Assignment _ of _ Stream

Classifications).
(F) Notice  of _ delineation: The

Commission shall provide written
notice to each public entity that is
located in whole or in part in a
candidate coverage area of its
delineation determination. The notice
shall state the basis for the
determination.

Except as provided in this Item (3) of this

Paragraph and Paragraph (d) of this Rule, the
Commission shall administer and enforce the
standards for development in the requlated
coverage areas. To the extent authorized by
law, where the development is located in a
municipal planning jurisdiction, the
municipality shall administer and enforce the
standards. A public entity may request that the
Commission __delegate _administration _and
enforcement of the stormwater management
program _to the public entity as provided in
Paragraph (d) of this Rule.

(b) Development in Non-Phase |1 Incorporated Areas in Certain

Counties: Development that cumulatively disturbs one acre or

shall designate a public entity that owns or

operates a municipal separate storm sewer

system (MS4) as a requlated entity as follows:

(A) Designation schedule: The
Commission _shall _implement the
designation process in accordance
with the schedule for review and
revision of basinwide water gquality
management plans as provided in
G.S. 143-215.8B(c).

(B) Identification of candidate requlated
entities:  The Commission _ shall
identify a public entity as a candidate
for designation as a requlated entity if
the municipal separate storm sewer
system (MS4) either:

(i) Discharges stormwater that
has the potential to adversely
impact water quality. An
adverse _impact on _water
guality includes any activity
that causes or _contributes to
a_violation of water guality
standards, including, but not
limited to, any activity that
impairs designated uses or
that has a  significant
biological or habitat impact.

(ii) Serves a public entity that
has not been designated
pursuant to Item (1) of this
Paragraph and that has either
a_population of more than
10,000 or more than 4,000
housing units _and either a
population density of 1,000
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(€)

people per square mile or
more or more than 400
housing units per square
mile.

Notice and comment on candidacy:

(D)

The Commission shall notify each
public entity identified as a candidate
for designation as a regulated entity.
After notification of each public
entity, the Commission shall publish
a list of all public entities within a
river basin that have been identified
as _candidates for designation. The
Commission _shall accept public
comment on the proposed designation
of a public entity as a requlated entity
for a period of not less than 30 days.

Designation of requlated entities. —

After review of the public comment,
the Commission shall make a
determination on designation for each
of the candidate public entities. The
Commission __shall  designate a
candidate public entity that owns or
operates a municipal separate storm
sewer system (MS4) as a requlated
public entity only if the Commission
determines either that:

(i) The public_entity has an
actual population growth
rate_that exceeds 1.3 times
the State population growth
rate_for the previous 10
years.

(i) The public entity has a
projected population growth
rate that exceeds 1.3 times
the projected State
population growth rate for
the next 10 years.

(iii) The public_entity has an
actual population increase
that exceeds 15 percent of its
previous population for the
previous two years.

(iv) The  municipal _ separate
storm sewer system (MS4)
discharges stormwater that
adversely _impacts  water
quality.

(V) The  municipal  separate
storm_sewer system (MS4)
discharges stormwater that
results in__a _significant
contribution of pollutants to
receiving waters, taking into
account the effectiveness of
other  applicable  water
guality protection programs.

3)

To determine the
effectiveness of other
applicable  water  quality
protection programs, the
Commission shall consider
the water quality of the
receiving waters and
whether the waters support
the uses set out in
Paragraphs (c), (d), and (e)
of 15A NCAC 02B .0101
(Procedures for Assignment
of Water Quality Standards
— General Procedures) and
the specific classification of
the waters set out in 15A
NCAC 02B .0300, et seq.
(Assignment  of  Stream

Classifications).
(E) Notice of designation: The

Commission _shall provide written
notice to each public entity of its
designation _determination. For a
public _entity designated as a
requlated entity, the notice shall state
the basis for the designation and the
date_on which an application for a
Phase Il National Pollutant Discharge
Elimination System (NPDES) permit
for stormwater management must be
submitted to the Commission.

(F) Application schedule: A public entity

that has been designated as a
requlated entity pursuant to this
subdivision must ___ submit its
application for a Phase Il National
Pollutant  Discharge  Elimination
System  (NPDES)  permit _ for
stormwater management within 18
months of the date of notification.
Designation under a total maximum daily load

(TMDL) implementation plan: The

Commission _shall designate _an owner_or

operator of a small municipal separate storm

sewer system (MS4) as a requlated entity if the

municipal separate storm sewer system (MS4)

is specifically listed by name as a source of

pollutants for urban stormwater in a total

maximum daily load (TMDL) implementation

plan developed in accordance with subsections

(d and (e) of 33 U.S.C. 1313. The

Commission shall provide written notice to

each public entity of its designation

determination. For a public entity designated

as a requlated entity, the notice shall state the

basis for the designation and the date on which

an application for a Phase 11 National Pollutant

Discharge Elimination _System (NPDES)

permit for stormwater management must be

NORTH CAROLINA REGISTER

NOVEMBER 15, 2010

1191



PROPOSED RULES

submitted to the Commission. A public entity
that has been designated as a requlated entity
pursuant to this subdivision must submit its
application for a Phase Il National Pollutant
Discharge Elimination System (NPDES)
permit for stormwater management within 18
months of the date of notification.
(d) Delegation: A public entity that does not administer a Phase
Il National Pollutant Discharge Elimination System (NPDES)
permit for stormwater management throughout the entirety of its
planning jurisdiction and whose planning jurisdiction includes a
regulated coverage area under Paragraphs (a) and (b) of this Rule
may submit a stormwater management program for its requlated
coverage area or a portion of its requlated coverage area to the
Commission for approval pursuant to G.S. 143-214.7(c). An
ordinance or regulation adopted by a public entity shall at least
meet and may exceed the minimum requirements of Rule .1018
of this Section. Two or more public entities are authorized to
establish a joint program and to enter into any agreements that
are necessary for the proper administration and enforcement of
the program. The resolution, memorandum of agreement, or
other document that establishes any joint program must be duly
recorded in the minutes of the governing body of each public
entity participating in the program, and a certified copy of each
resolution must be filed with the Commission. The Commission
shall review each proposed program submitted to it to determine
whether the submission is complete. Within 90 days after the
receipt of a complete submission, the Commission shall notify
the public entity submitting the program that it has been
approved, approved with modifications, or disapproved. The
Commission shall only approve a program upon determining
that its standards equal or exceed those of Rule .1018 of this
Section. If the Commission determines that any public entity is
failing to administer or enforce an approved stormwater
management program, it shall notify the public entity in writing
and shall specify the deficiencies of administration and
enforcement. If the public entity has not taken corrective action
within 30 days of receipt of notification from the Commission,
the Commission shall assume administration and enforcement of
the program until such time as the public entity indicates its
willingness _and _ability to resume administration and
enforcement of the program.

Authority ~ G.S.  143-214.1;  143-214.7;  143-215.1;
143-215.3(a)(1).

15A NCAC 02H .1017 POST-CONSTRUCTION

PRACTICES

(a) Requirements for Post-Construction Practices:

(1) Permittees, delegated programs, and requlated

entities must require stormwater controls for a
project that disturbs one acre or more of land,
including a project that disturbs less than one
acre of land that is part of a larger common
plan _of development or sale. Whether an
activity or project that disturbs less than one
acre of land is part of a larger common plan of
development shall be determined in a manner
consistent with the memorandum referenced as

"Guidance Interpreting Phase 2 Stormwater

Requirements” from the Director of the DWQ

of the DENR to Interested Parties dated 24

July 2006. The stormwater controls shall be

appropriate to the project's level of density as

follows:

(A) Low Density Option: A project that is
located within any of the coastal
counties is a low density project if it
meets the low density requirements of
Rule .1005 of this Section. A project
that is not located within any of the
coastal counties is a low density
project if it contains no more than 24
percent built-upon area or no _more
than two dwelling units per acre. Low
density projects must use vegetated
conveyances to the maximum extent
practicable to transport stormwater
runoff from the project. On-site
stormwater treatment devices such as
infiltration areas, bioretention areas,
and level spreaders may also be used
as added controls for stormwater
runoff. A project with an overall
density at or below the low density
thresholds, but containing areas with
a_density greater than the overall
project density, may be considered
low density as long as the project
meets or exceeds the requirements of
this Subparagraph (1)(A) and locates
the higher density development in
upland areas and away from surface
waters and drainageways to the
maximum extent practicable.

(B) High Density Option: A project that
is located within any of the coastal
counties is a high density project if it
meets the high density requirements
of Rule .1005 of this Section. A
project that is not located within any
of the coastal counties is a high
density project if it contains _more
than 24 percent built-upon area or
more than two dwelling units per
acre. High density projects must use
structural _stormwater management
systems that will control and treat
runoff from the first one inch of rain.
The structural stormwater
management system must also meet
the following design standards:

(i) Draw down the treatment
volume no faster than 48
hours, but no_ slower than
120 hours.

(ii) Discharge the storage
volume at a rate equal to or
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(2)

less than the predevelopment
discharge rate  for  the
one-year, 24-hour storm.

(iii) Remove an 85 percent
average annual amount of
Total Suspended Solids.

(iv) Meet the General
Engineering Design Criteria
set out in Rule .1008(c) of
this Section.

(V) Wet detention ponds
designed in accordance with
the requirements of Item (6)
of this Paragraph may be
used for projects draining to
Class SA waters.

Permittees, delegated programs, and requlated

3)

entities must require built-upon areas to be
located at least 30 feet landward of all
perennial and intermittent surface waters. For
purposes of Paragraph (a), a surface water
shall be present if the feature is shown on
either the most recent version of the soil
survey map prepared by the Natural Resources
Conservation Service of the United States
Department of Agriculture or the most recent
version of the 1:24,000 scale (7.5 minute)
guadrangle topographic maps prepared by the
United States Geologic Survey (USGS). Relief
from this requirement may be allowed when
surface waters are not present in accordance
with the provisions of 15A NCAC 02B
.0233(3)(a). In addition, an exception to this
requirement may be pursued in accordance
with Paragraph (c) of this Rule.

Permittees, delegated programs, and requlated

(4)

entities must _implement or require a fecal
coliform reduction program that controls, to
the maximum extent practicable, the sources
of fecal coliform. At a minimum, the program
shall  include the development and
implementation of an oversight program to
ensure proper operation and maintenance of
on-site _wastewater _treatment systems for
domestic_wastewater. For municipalities, this
program may be coordinated with local county
health departments.

Permittees, delegated programs, and requlated

(5)

entities _must _impose or require recorded
restrictions and protective covenants to be
recorded on the property in the Office of the
Register of Deeds in the county where the
property is located prior to the issuance of a
certificate of occupancy in order to ensure that
development activities will maintain _the
project consistent with approved plans.

Permittees, delegated programs, and requlated

entities _must _implement _or _require _an
operation and maintenance plan that ensures

(6)

the adequate long-term operation of the
structural best management practices (BMP)
required by the program. The operation and
maintenance plan must require the owner of
each structural BMP to submit a maintenance
inspection report on each structural BMP
annually to the local program.

For areas draining to Class SA waters,

(7)

permittees, delegated programs, and regulated

entities must:

(A) Use BMPs that result in the highest
degree of fecal coliform die-off and
control to the maximum _extent
practicable sources of fecal coliform
while still incorporating _ the
stormwater controls required by the
project's density level.

(B) Implement a program to control the
sources of fecal coliform to the
maximum extent practicable,
including a pet waste management
component, which may be achieved
by revising an _existing _litter
ordinance, and an on-site _domestic
wastewater treatment systems
component to ensure proper operation
and maintenance of such systems,
which may be coordinated with local
county health departments.

(© Meet the requirements of Rule
.1005(a)(2) of this Section.

For areas draining to Trout Waters, permittees,

(8)

delegated programs, and regulated entities

must:

(A) Use BMPs that avoid a sustained
increase _in__the receiving water
temperature, while still incorporating
the stormwater controls required for
the project's density level.

(B) Allow on-site stormwater treatment
devices such as infiltration areas,
bioretention areas, and level spreaders
as added controls.

For areas draining to Nutrient Sensitive

Waters, permittees, delegated programs, and

regulated entities must:

(A) Use BMPs that reduce nutrient
loading, while still incorporating the
stormwater controls required for the
project's density level. In areas where
the Department has approved a
Nutrient  Sensitive Water Urban
Stormwater Management Program,
the provisions of that program fulfill
the  nutrient  loading  reduction
requirement. Nutrient Sensitive Water
Urban _ Stormwater Management
Program requirements are found in
15A NCAC 02B .0200.
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9)

(B) Implement a nutrient _application
management _program _ for _ both
inorganic _ fertilizer and organic
nutrients to reduce nutrients entering
waters of the State.

For post-construction requirements, a program

(10)

will be deemed compliant for the areas where

it _is implementing any of the following

programs:

(A) Water Supply Watershed | (WS-1) —
15A NCAC 02B .0212.

(B) Water Supply Watershed Il (WS-II) —
15A NCAC 02B .0214.

(© Water Supply Watershed 111 (WS-II1I)
—15A NCAC 02B .0215.

(D) Water Supply Watershed IV (WS-1V)
—15A NCAC 02B .0216.

(E) Freshwater High Quality Waters
(HOW) — Rule .1006 of this Section.

(F) Freshwater Qutstanding Resource
Waters (ORW) — Rule .1007 of this

Section.

(G) The Neuse River Basin Nutrient
Sensitive Waters (NSW)
Management Strateqy — 15A NCAC
02B .0235.

(H) The Tar-Pamlico  River  Basin
Nutrient Sensitive (NSW)
Management Strateqy — 15A NCAC
02B .0258.

() The Randleman Lake Water Supply
Watershed  Nutrient Management

Strategy — 15A NCAC 02B .0251.
In _order to fulfill the post-construction

(11)

minimum __measure _program _reguirement, a
permittee, delegated program, or requlated
entity may use the Department's model
ordinance, design its own post-construction
practices based on the Department's guidance
on_scientific and engineering standards for
BMPs, incorporate the post-construction
model practices described in this act, or
develop its own comprehensive watershed
plan that is determined by the Department to
meet the  post-construction _ stormwater
management measure required by 40 Code of
Federal Regulations § 122.34(b)(5) (1 July

(2)

authorization was obtained prior to the

effective date  of the post-construction

stormwater control requirements in the area
and the authorization is valid, unexpired,
unrevoked, and not otherwise terminated:

(A) A building permit pursuant to G.S.
153A-357 or G.S. 160A-417.

(B) A site-specific_development plan as
defined by G.S. 153A-344.1(b)(5)
and G.S. 160A-385.1(b)(5).

(©) A phased development plan approved
pursuant to G.S. 153A-344.1 for a
project located in the unincorporated
area of a county that is subject to the
requirements of Paragraph (a), if the
Commission __is _ responsible  for
implementation of the requirements
of Paragraph (a), that shows:

(i) For the initial or first phase
of development, the type and
intensity of use for a specific
parcel or parcels, including
at a minimum, the
boundaries of the project and
a_subdivision plan that has
been approved pursuant to
G.S. 153A-330 through G.S.
153A-335.

(ii) For any subsequent phase of
development, sufficient
detail so that implementation
of the requirements of
Paragraph (a) to that phase
of  development  would
require a material change in
that phase of the plan.

(D) A vested right to the development

under G.S. 153A-344(b),
153A-344.1, 160A-385(h), or
160A-385.1 issued by a local
government that implements
Paragraph (a).

(E) A vested right to the development
pursuant to common law.
Redevelopment as defined in Rule .1015 of

this Section.

(c)  Exceptions: The Department or an appropriate local

2003 Edition).
Nothing in this Paragraph (a) shall limit,

authority, pursuant to Article 18 of G.S. 153A or Article 19 of

G.S. 160A, may grant exceptions from the 30-foot landward

(b) Exclusions from Post-Construction

expand, or alter the requirement that a

location of built-upon area requirement as well as the deed

discharge fully comply with all applicable

restrictions and protective covenants requirement as follows:

State or federal water guality standards.
Practices: The

post-construction practices required by Paragraph (a) of this act

shall not apply to any of the following:

(1)

Development _in_an _area where the

requirements of Paragraph (A) of this act are
applicable that is conducted pursuant to one of
the following authorizations, provided that the

(1)

An exception may be granted if the application

meets all of the following criteria:

(A) Unnecessary hardships would result
from strict application of the act.
(B) The hardships result from conditions

that are peculiar to the property, such
as the location, size, or topography of

the property.
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(© The hardships did not result from
actions taken by the petitioner.

(D) The requested exception is consistent
with the spirit, purpose, and intent of
this act; will protect water guality;
will secure public safety and welfare;
and will preserve substantial justice.
Merely proving that the exception
would permit a greater profit from the
property shall not be considered
adequate justification  for  an
exception.

(2) Notwithstanding Item (1) of this Paragraph,
exceptions shall be granted in any of the
following instances:

(A) When there is a lack of practical
alternatives for a road crossing,
railroad crossing, bridge, airport
facility, or utility crossing as long as
it is located, designed, constructed,

and maintained to minimize
disturbance, provide maximum
nutrient _removal, protect against

erosion and sedimentation, have the
least adverse effects on aquatic life
and habitat, and protect water quality
to the maximum extent practicable
through the use of BMPs.

(B) When there is a lack of practical
alternatives  for a  stormwater
management facility; a stormwater
management pond; or a utility,
including, but not limited to, water,
sewer, or gas _construction and
maintenance corridor, as long as it is
located 15 feet landward of all
perennial and intermittent surface
waters and as long as it is located,
designed, constructed, and
maintained to minimize disturbance,
provide maximum nutrient _removal,
protect against erosion and
sedimentation, have the least adverse
effects on aquatic life and habitat, and
protect water quality to the maximum
extent practicable through the use of
BMPs.

(© A lack of practical alternatives may
be shown by demonstrating that,
considering the potential for a
reduction in size, configuration, or
density of the proposed activity and
all _alternative designs, the basic
project purpose cannot be practically
accomplished in_a manner which
would avoid or result in less adverse
impact to surface waters.

(3) Reasonable and appropriate conditions and
safequards may be imposed upon any
exception granted.

(4) Local authorities must document the exception

procedure and submit an annual report to the
Department on all exception proceedings.

(5) Appeals of the Department's exception
decisions must be filed with the Office of
Administrative Hearings, under G.S. 150B-23.
Appeals of a local authority's exception
decisions must be made to the appropriate
Board of Adjustment or other appropriate local
governing body, under G.S. 160A-388 or
G.S. 153A-345.

Authority  G.S.
143-215.3(a)(1).

143-214.1; 143-214.7; 143-215.1;

TITLE 21 - OCCUPATIONAL LICENSING BOARDS AND
COMMISSIONS

CHAPTER 32 - NORTH CAROLINA MEDICAL BOARD

Notice is hereby given in accordance with G.S. 150B-21.2 that
the NC Medial Board intends to adopt the rules cited as 21
NCAC 32A .0114; 32B .1370, .1501-.1502; amend the rules
cited as 21 NCAC 32B .1301, .1303; 32F .0103; 32M .0109; 32S
.0202; 32V .0103; 32W .0102; 32X .0104; and repeal the rules
cited as 21 NCAC 32B .0601-.0602, .0801-.0808.

Proposed Effective Date: March 1, 2011

Public Hearing:

Date: January 14, 2011

Time: 9:00 a.m.

Location: NC Medical Board, 1203 Front Street, Raleigh, NC
27609

Reason for Proposed Action:

21 NCAC 32A .0114 — The proposed adoption is to establish
procedures by which fees tendered would be placed in an escrow
account should the Medical Board's authority to expend fees be
suspended.

21 NCAC 32B .0601-.0602 - The proposed repeals are
necessary to complete the reorganization of the Medical Board's
licensing rules.

21 NCAC 32B .0801-.0808; .1501-.1502 — The purpose of the
proposed adoptions and repeals is to reorganize the current
licensing rules.

21 NCAC 32B .1301 — The proposed amendment will add the
Medical Board's definitions related to 21 NCAC 32B .1370.

21 NCAC 32B .1303 — The purpose of the proposed amendment
is to require a FCVS profile for all international medical
graduates.

21 NCAC 32B .1370 — The proposed adoption establishes rules
for reentering the active practice of medicine.
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21 NCAC 32F .0103 — The amendment of this rule is a house-
keeping matter to change the name of the Board's annual fee
from "registration” to "renewal."

21 NCAC 32M .0109 — The purpose of the proposed amendment
is to make the NP prescribing authority consistent with the PA
prescribing rules.

21 NCAC 32S .0202; 32V .0103; 32W .0102 — The purpose of
the proposed amendment is to require applicants to provide
proof of US citizenship.

21 NCAC 32X .0104 — The purpose of the proposed amendment
is to refine the list of misdemeanor convictions by its licensees
that the Board will publish.

Procedure by which a person can object to the agency on a
proposed rule:

21 NCAC 32A .0114 - A person may submit objections to the
proposed adoption, in writing by January 14, 2011, to the Rules
Coordinator, NC Medical Board, 1203 Front Street, Raleigh,
NC 27609 or email at rules@ncmedboard.org using "32A .0114
—1/14/2011" in the subject line.

21 NCAC 32B .1303 - A person may submit objections to the
proposed amendment, in writing by January 14, 2011, to the
Rules Coordinator, NC Medical Board, 1203 Front Street,
Raleigh, NC 27609 or email at rules@ncmedboard.org using
"32B .1303 — 1/14/2011" in the subject line.

21 NCAC 32M .0109 - A person may submit objections to the
proposed amendment, in writing by January 14, 2011, to the
Rules Coordinator, NC Medical Board, 1203 Front Street,
Raleigh, NC 27609 or email at rules@ncmedboard.org using
"32M .0109 — 1/14/2011" in the subject line.

21 NCAC 32B .0801-.0808, .1501-.1502 - A person may submit
objections to the proposed adoptions and repeals, in writing by
January 14, 2011, to the Rules Coordinator, NC Medical Board,
1203 Front Street, Raleigh, NC 27609 or email at
rules@ncmedboard.org using "Faculty Limited 32B -
1/14/2011" in the subject line.

21 NCAC 32B .0601-.0602, .1301, .1370; 32F .0103 - A person
may submit objections to the proposed adoption, amendments
and repeals, in writing by January 14, 2011, to the Rules
Coordinator, NC Medical Board, 1203 Front Street, Raleigh,
NC 27609 or email at rules@ncmedboard.org using "Licensing
Rules 32B — 1/14/2011" in the subject line.

21 NCAC 32S .0202; 32V .0103; 32W .0102 - A person may
submit objections to the proposed amendments, in writing by
January 14, 2011, to the Rules Coordinator, NC Medical Board,
1203 Front Street, Raleigh, NC 27609 or email at
rules@ncmedboard.org using "Immigration Status — 1/14/2011"
in the subject line.

21 NCAC 32X .0104 — A person may submit written objections
to the proposed amendment by January 14, 2011 to the Rules
Coordinator, NC Medical Board, 1203 Front Street, Raleigh,
NC 27609 or by email at rules@ncmedboard.org using "21
NCAC 32X .0104 - 1/14/2011" in the subject line.

Comments may be submitted to: Rules Coordinator, NC
Medical Board, PO Box 20007, Raleigh, NC 27619-0007; phone
(919) 326-1100; fax (919) 326-0036; email
rules@ncmedboard.org

Comment period ends: January 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:

] State
|:| Local
[l Substantial Economic Impact (>$3,000,000)
|Z None

SUBCHAPTER 32A - ORGANIZATION

21 NCAC 32A .0114
TO EXPEND FUNDS
In the event the Board's authority to expend funds is suspended
pursuant to G.S. 93B-2(d), the Board shall continue to issue and
renew licenses and all fees tendered shall be placed in an escrow
account_maintained by the Boar for this purpose. Once the
Board's authority is restored, the funds shall be moved from the
escrow account into the general operating account.

SUSPENSION OF AUTHORITY

Authority G.S. 93B-2(d).

SUBCHAPTER 32B - LICENSE TO PRACTICE
MEDICINE

SECTION .0600 - SPECIAL LIMITED LICENSE

21 NCAC 32B .0601
LIMITATION

APPLICATION AND

Authority G.S. 90-12.

21 NCAC 32B .0602
GRADUATION

- - : .-. - :

CERTIFICATION OF
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Authority G.S. 90-12.
Authority G.S. 90-12.
SECTION .0800 - MEDICAL SCHOOL FACULTY
LICENSE 21 NCAC 32B .0806

LICENSURE

VERIFICATION OF MEDICAL

21 NCAC 32B .0801 DEFINITION OF PRACTICE
p ‘ ical | v limitst : i

Authority G.S. 90-12.

21 NCAC 32B .0807
RECOMMENDATION

An—applicantmustrequest—that no—less—thanthreeletters—of

LETTERS OF

Authority G.S. 90-12.

21 NCAC 32B .0802 ELIGIBILITY REQUIREMENTS

{8)—To-be-eligiblethe-applicant-shall-have-received-full-time
Authority G.S. 90-12.

21 NCAC 32B .0808 PERSONAL INTERVIEW
1 ‘ ical_school_facultv i

Authority G.S. 90-12.

SECTION .1300 - GENERAL

21 NCAC 32B .1301 DEFINITIONS
The following definitions apply to Rules within this Subchapter:
1) ABMS - American Board of Medical
Specialties
2 ACGME - Accreditation Council for Graduate
Medical Education
3) AMA — American Medical Association
4 AMA Physician's Recognition Award -
American Medical Association recognition of
achievement by physicians who have
voluntarily completed programs of continuing
medical education.

(5) AOA — American Osteopathic Association
Authority G.S. 90-12. (6) AOIA - American Osteopathic Information
Association
Area(s) of Practice - shall mean the medical or

APPLICATION

21 NCAC 32B .0805 CERTIFIED PHOTOGRAPH (€4}

AND CERTIFICATE OF GRADUATION
i i 1
An-apphicant—sust 5"']'9 HE-a-recent-protograpn atl.'ea“ 22

surgical specialty in which a physician or
physician assistant has practiced or intends to
practice
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{A(8) Board -The North Carolina Medical Board

{8)(9) CACMS - Committee for the Accreditation of
Canadian Medical Schools

{9)(10) CAQ - Certificate of Added Qualification
conferred by a specialty board recognized by
the ABMS, the AOA, CCFP, FRCP or FRCS

{40)(11) CCFP — Certificant of the College of Family
Physicians

{41)(12) CFPC - College of Family Physicians of
Canada

{42)(13) COCA — Commission on Osteopathic Colleges
Accreditation

a4 Core Competencies — as defined by the
ACGME shall mean patient care; medical
knowledge; communication; practice-based
learning; systems-based care; and
professionalism

3)(15) CME - Continuing Medical Education

+4)(16) COMLEX - Comprehensive Osteopathic
Medical Licensure Examination

{5)(17) COMVEX - Comprehensive Osteopathic
Medical Variable-Purpose Examination

{46)(18) ECFMG - Educational Commission for
Foreign Medical Graduates

{&H(19) FCVS - Federation Credential Verification
Service

{48)(20) Fifth Pathway — an avenue for licensure as
defined in the AMA's Council on Medical
Education Report 1-1-07

£9)(21) FLEX — Federation Licensing Examination

{20)(22) FRCP — Fellowship of the Royal College of
Physicians of Canada

21)(23) FRCS - Fellowship of the Royal College of
Surgeons of Canada

{22)(24) FSMB - Federation of State Medical Boards

{23)(25) GME - Graduate Medical Education

{24)(26) HIPDB - Healthcare Integrity and Protection
Data Bank

£25)(27) IMG - International Medical Graduate — a
physician who has graduated from a medical
or osteopathic school not approved by the
LCME, the CACMS or COCA

(28) Intensity of Practice - shall mean the number
of hours, the number of years and the
responsibilities involved in a person's medical
practice

{26)(29) LCME - Liaison Commission on Medical
Education

{21(30) LMCC - Licentiate of the Medical Council of
Canada

{28)(31) MCCQE - Medical Council of Canada
Qualifying Examination

(32) Mentoring Physician - shall be a licensed
physician with no public disciplinary record in
the last 10 years, who should be certified by an
American Board of Medical Specialties
("ABMS"™), the American  Osteopathic
Association ("AOA™) or equivalent specialty
board and who practices in the same or similar

Area of Practice into which the Applicant is
reentering

29)(33) NBME - National Board of Medical
Examiners

{30)(34) NBOME - National Board of Osteopathic
Medical Examiners

{31)(35) NPDB - National Practitioner Data Bank

{32)(36) RCPSC — Royal College of Physicians and
Surgeons of Canada

37N Reentry Plan - shall mean an individualized
program of assessment, education and re-
assessment intended to confirm the Applicant's
competence to practice in his or her intended
Area of Practice

(38) Reentry Agreement - shall mean a public, non-
disciplinary agreement which incorporates by
reference the Reentry Plan

(39) Reentry Period - shall mean the duration of
Reentry Plan

{33)(40) SPEX — Special Purpose Examination

{34)(41) USMLE - United States Medical Licensing
Examination

Authority G.S. 90-6; 90-8.1; 90-14(a)(11a).

21 NCAC 32B .1303 APPLICATION FOR PHYSICIAN
LICENSE
() In order to obtain a Physician License, an applicant shall:

(1) submit a completed application, attesting
under oath that the information on the
application is true and complete, and
authorizing the release to the Board of all
information pertaining to the application;

2 submit a recent photograph, at least two inches
by two inches, affixed to the oath, and attested
by a notary public;

3) submit documentation of a legal name change,
if applicable;

4) supply a certified copy of applicant's birth
certificate if the applicant was born in the
United States or a certified copy of a valid and
unexpired US passport. If the applicant does
not possess proof of U.S. citizenship, the
applicant must provide information about
applicant's immigration and work status which
the Board will use to verify applicant's ability
to work lawfully in the United States;

(5) submit proof on the Board's Medical
Education Certification form that the applicant
has completed at least 130 weeks of medical
education. The applicant's date of graduation
from medical school shall be written in the
designated space, and the school seal shall be
stamped on the form; the dean or other official
of the applicant's medical school shall sign this
form, verifying the information;

(6) for an applicant who has graduated from a
medical or osteopathic school approved by the
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()

(8)

©)

(10)

(11)

LCME, the CACMS or COCA, meet the

requirements set forth in G.S. 90-9.1;

for an applicant graduating from a medical

school not approved by the LCME, meet the

requirements set forth in G.S. 90-9.2;

provide proof of passage of an examination

testing general medical knowledge. In addition

to the examinations set forth in G.S. 90-10.1 (a

state board licensing examination; NBME;

USMLE; FLEX, or their successors), the

Board accepts the following examinations (or

their successors) for licensure:

(A) COMLEX,

(B) NBOME, and

(© MCCQE;

submit proof that the applicant has completed

graduate medical education as required by

G.S. 90-9.1 or 90-9.2, as follows:

(A) A graduate of a medical school
approved by LCME, CACMS or
COCA shall have satisfactorily
completed at least one year of
graduate medical education approved
by ACGME, CFPC, RCPSC or AOA.

(B) A graduate of a medical school not
approved by LCME shall have
satisfactorily completed three years of
graduate medical education approved
by ACGME, CFPC, RCPSC or AOA.

© An applicant may satisfy the graduate
medical education requirements of
Paragraphs (a) or (b) of this Rule by
showing proof of current certification
by a specialty board recognized by
the ABMS, CCFP, FRCP, FRCS or
AOQA;

submit a FCVS profile: prefie—if-an-apphcant

(A) If applicant is a graduate of a medical
school approved by LCME, CACMS
or COCA, and applicant previously
has completed a FCVS profile;

(B) If applicant is a graduate of a medical
school other than those approved by
LCME, COCA or CACMS, creation
and submission of a FCVS profile is
required;

If a graduate of a medical school other than

those approved by LCME, AOA, COCA or

CACMS, shall furnish an original ECFMG

certification status report of a currently valid

certification of the ECFMG. The ECFMG
certification status report requirement shall be
waived if:

(A) the applicant has passed the ECFMG
examination and successfully
completed an approved Fifth Pathway
program (original ECFMG score

(12)

(13)

(14)

(15)

(16)

A7)

(18)
(19)

(20)

(21)

transcript  from  the ECFMG
required); or

(B) the applicant has been licensed in
another state on the basis of a written
examination before the establishment
of the ECFMG in 1958;

submit reports from all relevant state medical
or osteopathic boards from which the applicant
has ever held a medical or osteopathic license,
indicating the status of the applicant's license
and whether or not any action has been taken
against the license;

submit an AMA Physician Profile and, if

applicant is an osteopathic physician, also

submit an AOA Physician Profile;

if applying on the basis of the USMLE,

submit:

(A) a transcript from the FSMB showing
a score of at least 75 on USMLE Step
1, both portions of Step 2 (clinical
knowledge and clinical skills) and
Step 3;

(B) proof that the applicant has passed
each step within three attempts.
However, the Board shall waive this
requirement if the applicant has been
certified or recertified by an ABMS,
CCFP, FRCP, FRCS or AOA
approved specialty board within the
past 10 years.

if applying on the basis of COMLEX, submit:

(A) a transcript from the NBOME
showing a score of at least 75 on
COMLEX;

(B) proof that the applicant has passed
COMLEX within three attempts.
However, the Board shall waive this
requirement if the applicant has been
certified or recertified by an ABMS,
CCFP, FRCP, FRCS or AOA
approved specialty board within the
past 10 years.

if applying on the basis of any other board-

approved examination, submit a transcript

showing a passing score;

submit a NPDB / HIPDB report, dated within

60 days of submission of the application;

submit a FSMB Board Action Data Report;

submit two completed fingerprint record cards
supplied by the Board;

submit a signed consent form allowing a

search of local, state, and national files for any

criminal record;

provide two original references from persons

with no family or marital relationship to the

applicant. These references must be:

(A) from physicians who have observed
the applicant's work in a clinical
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environment within the past three
years;

(B) on forms supplied by the Board;

© dated within six months of the
submission of the application; and

(D) bearing the original signature of the
writer.

(22) pay to the Board a non-refundable fee pursuant
to G.S. 90-13.1(a), plus the cost of a criminal
background check; and

(23) upon  request, supply any additional
information the Board deems necessary to
evaluate the applicant's competence and
character.

(b) In addition to the requirements of Paragraph (a) of this Rule,
the applicant shall submit proof that the applicant has:

Q) within the past 10 years taken and passed
either:

(A) an exam listed in G.S. 90-10.1 (a state
board licensing examination;
NBOME; USMLE; COMLEX; or
MCCQE or their successors;

(B) SPEX (with a score of 75 or higher);
or

© COMVEX (with a score of 75 or
higher); or

2 within the past 10 years obtained certification
or recertification or CAQ by a specialty board
recognized by the ABMS, CCFP, FRCP,
FRCS or AOA,; or

3) within the past 10 years completed GME
approved by ACGME, CFPC, RCPSC or
AOA; or

4) within the past three years completed CME as
required by 21 NCAC 32R .0101(a), .0101(b),
and .0102.

(c) All reports must be submitted directly to the Board from the
primary source, when possible.

(d) An applicant may be required to appear in person for an
interview with the Board or its agent.

() An application must be completed within one year of
submission. If not, the applicant shall be charged another
application fee, plus the cost of another criminal background
check.

Authority G.S. 90-8.1; 90-9.1; 90-9.2; 90-13.1.
21 NCAC 32B .1370

PRACTICE
(a) A physician or physician assistant applicant ("Applicant" or

REENTRY TO ACTIVE

Board. The Board shall review the proposed Reentry Plan and
interview the Applicant.
(d) Factors that may affect the length and scope of the Reentry
Plan include:
(€] The Applicant's amount of time out of
practice;
The Applicant's prior Intensity of Practice;
The reason for the interruption in practice;
The Applicant's _ activities  during _ the
interruption in practice, including the amount
of  practice-relevant _ continuing medical
education;
The Applicant's previous and intended Area(s)
of Practice;
The skills required of the intended Area(s) of
Practice;
The amount of change in the intended Area(s)
of Practice over the time the Applicant has
been out of continuous practice;
The Applicant's number of years of graduate
medical education;
The number of vyears since completion of
graduate medical education;
1 As applicable, the date of the most recent
ABMS, AOA or equivalent specialty board, or
National Commission on Certification of
Physician Assistant certification or
recertification.
(e) If the Board approves an Applicant's Reentry Plan, it will be
incorporated by reference into a Reentry Agreement and
executed by the Applicant, the Board and the Mentoring
Physician.
(f)__After the Reentry Agreement has been executed, and the
Applicant has completed all other requirements for licensure, the
Applicant shall receive a restricted License. The Licensee may
not practice outside of the scope of the Reentry Agreement and
its referenced Reentry Plan during the Reentry Period.
(q) The first component of a Reentry Plan is an assessment of
the Applicant's current strengths and weaknesses in his or her
intended Area of Practice. The process used to perform the
assessment should be described by the Applicant and confirmed
by the Mentoring Physician. The process may include self-
reflection, self-assessment, and/or testing and evaluation by
colleagues, educators or others. The Applicant and Mentoring
Physician shall evaluate and describe Applicant's strengths and
areas of needed improvement in regard to the Core
Competencies. The assessment shall continue throughout the
Reentry Period as Licensee and the Mentoring Physician

practice together.
(h) The second component of the Reentry Plan is education.

EeR

5

S

S

EEE

"Licensee") who has not actively practiced or who has not

Education should address the Licensee's areas of needed

maintained continued competency, as determined by the Board,

improvement. Education may consist of:

for the two-year period immediately preceding the filing of an
application for a license from the Board shall be required to
complete a Reentry Agreement as a condition of licensure.

(b)  The Applicant shall identify a Mentoring Physician
acceptable to the Board.

(c) _The Applicant shall propose a Reentry Plan containing the
components outlined in Paragraphs (g) and (h) of this Rule to the

Q) a Reentry Period of retraining and education
under the guidance of a Mentoring Physician,
upon terms as the Board may decide, or

2 a Reentry Period of retraining and education
under the guidance of a Mentoring Physician
consisting of the following:
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(A) Phase | — The Observation Phase.

Physician, who must be approved by the Board in writing, and

During the Observation Phase, the

resume the Reentry Plan upon such terms as are acceptable to

Licensee will not practice, but will

the Board. In such event, an Amended Reentry Agreement must

observe the Mentoring Physician in

be executed prior to resumption of the Reentry Plan. If Licensee

practice.
(B) Phase Il — Direct Supervision Phase.

does not resume the Reentry Plan as required herein within six
months from the effective date of the Mentoring Physician's

During the Direct Supervision Phase,

termination, then the Board will not return the Licensee to active

the Licensee shall practice under the

status unless and until Licensee applies and is approved for

direct supervision of the Mentoring

reactivation of the license with a new Reentry Agreement and

Physician. Guided by the Core Reentry Plan, which must be in place before Licensee may
Competencies, the Mentoring resume practice as a physician or physician assistant.
Physician shall reassess __the () _Under the terms of either Reentry Periods Subparagraph
Licensee's progress in addressing (h)(1) or (h)(2) of this Rule, the Licensee may terminate the
identified areas of needed relationship with the Mentoring Physician upon written notice to
improvement. the Board. Such written notice shall state the reasons for
© Phase Il — Indirect Supervision  termination. The Mentoring Physician's approval is not required
Phase. During  the Indirect for the Licensee to terminate this relationship. Upon receipt of

Supervision Phase, the Licensee shall

the notice of termination, the Board shall place the Licensee's

continue to practice with appropriate

license on inactive status. Within six months from the effective

supervision _of the  Mentoring

date of the Mentoring Physician's termination, the Licensee shall

Physician. Guided by the Core

provide a substitute Mentoring Physician, who must be approved

Competencies, and using review of

by the Board in writing, and resume the Reentry Plan upon such

patient charts and reqular meetings,

terms as are acceptable to the Board. In such event, an

the  Mentoring _ Physician _ shall

Amended Reentry Agreement must be executed prior to

reassess the Licensee's progress in

resumption of the Reentry Plan. If Licensee does not resume the

addressing the areas of needed

Reentry Plan as required herein within six _months from the

improvement.
(D) No later than 30 days after the end of

effective date of the Mentoring Physician's termination, then the
Board will not return the Licensee to active status unless and

phase | and IlI, the Mentoring

until Licensee applies and is approved for reactivation of the

Physician shall send a report to the

license with a new Reentry Agreement and Reentry Plan, which

Board regarding the Licensee's level

must _be in place before Licensee may resume practice as a

of achievement in each of the Core

physician or physician assistant.

Competencies. At the completion of

(k) _The Licensee shall meet with members of the Board at such

phase 11l the Mentoring Physician

dates, times and places as directed by the Board to discuss the

shall submit a summary report to the

Licensee's transition back into practice and any other practice-

Board regarding the Licensee's level

related matters.

of achievement in each of the Core

() _Unsatisfactory completion of the Reentry Plan or practicing

Competencies and affirm the re-entry

outside the scope of the Reentry Agreement, as solely

physician's _suitability to resume determined by the Board, shall result in the automatic

independent practice. inactivation of the Licensee's license, unless the Licensee
(E) If the Mentoring Physician reassesses  requests a hearing within 30 days of receiving notice from the

the Licensee and concludes that the Board.

Licensee  requires an _ extended (m) _If the Board determines the Licensee has successfully

Reentry Period or if additional areas

completed the Reentry Plan, the Board shall terminate the

of needed improvement are identified

Reentry Agreement and notify the Licensee that the license is no

during Phases Il and/or 111, the Board,

longer restricted.

the Licensee and the Mentoring
Physician may amend the Reentry
Agreement.
(i) _Under the terms of either Reentry Periods Subparagraph
(h)(1) or (h)(2) of this Rule, the Mentoring Physician may
terminate his role as the Mentoring Physician upon written
notice to the Board. Such written notice shall state the reasons
for termination. The Licensee's approval is not required for the

Authority G.S. 90-8.1; 90-14(a)(11a).
SECTION .1500 - FACULTY LIMITED LICENSE
21NCAC32B.1501  SCOPE OF PRACTICE UNDER

MEDICAL SCHOOL FACULTY LIMITED LICENSE
A physician holding a Medical School Faculty Limited License

Mentoring Physician to terminate his role as Mentoring

may _practice only within the confines of the medical school or

Physician. Upon receipt of the notice of termination, the Board

its affiliates. "Affiliates" shall mean the primary medical school

shall place the Licensee's license on inactive status. Within six

hospital(s) and clinic(s), as designated by the ACGME.

months from the effective date of the Mentoring Physician's
termination, the Licensee shall provide a substitute Mentoring

Authority G.S. 90-12.3.
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21 NCAC 32B .1502

APPLICATION FOR MEDICAL

SCHOOL FACULTY LIMITED LICENSE
The Medical School Faculty License is limited to physicians

who have expertise which can be used to help educate North

Carolina medical students, post-graduate residents and fellows

but who do not meet the requirements for Physician licensure.

(1) In order to obtain a Medical School Faculty

License, an applicant shall:

(@)

submit _a completed application,

(b)

attesting under oath that the
information on the application is true
and complete, and authorizing the
release to the Board of all information
pertaining to the application;

submit the Board's form, signed by

()

the Dean or his  appointed
representative, indicating that the
applicant _has  received  full-time
appointment as either a lecturer,
assistant professor, associate
professor, or full professor at a
medical school in the state of North
Carolina.

submit documentation of a legal

(d)

name change, if applicable;
submit a recent photograph, at least

(e)

two inches by two inches, affixed to
the oath, and attested by a notary
public;

submit_proof on the Board's Medical

(f)

Education Certification form that the
applicant has completed at least 130
weeks of medical education. The
applicant's date of graduation from
medical school shall be written in the
designated space, and the school seal
shall be stamped on the form; the
dean or other official of the
applicant's medical school shall sign
this form, verifying the information;

supply a certified copy of applicant's

(@)

birth certificate or a certified copy of
a valid and unexpired US passport if
the applicant was born in the United
States. If the applicant does not
possess proof of US citizenship, the
applicant _must provide information
about applicant's immigration and
work status which the Board will use
to verify applicant's ability to work
lawfully in the United States;

submit  proof  of  satisfactory

completion of at least one year of
GME approved by ACGME, CFPC,
RCPSC, or AOA; or evidence of
other education, training or
experience, determined by the Board

to be equivalent;

2)

(h)

submit reports from all medical or

(i)

osteopathic _boards from which the
applicant has ever held a medical or
osteopathic license, indicating the
status of the applicant's license and
whether or not any action has been
taken against the license;

submit_an AMA Physician Profile;

()]

and, if applicant is an osteopathic
physician, submit an AOA Physician
Profile;

submit a NPDB report, HIPDB

(K)

report, dated within 60 days of

applicant's oath:;
submit a FSMB Board Action Data

()

Bank report;
submit two completed fingerprint

(m)

record cards supplied by the Board;
submit a signed consent form

(n)

allowing a search of local, state, and
national files to disclose any criminal
record;

provide two original references from

(0)

persons with no family or marital

relationship to the applicant. These

letters must be:

(i) from physicians who have
observed the applicant's
work in a clinical
environment within the past
three years;

(ii) on forms supplied by the
Board;

(iii) dated within six_months of
the applicant's oath; and

(iv) bearing the original
signature of the writer.

pay to the Board a non-refundable fee

(p)

of three hundred fifty dollars
($350.00), plus the cost of a criminal
background check;

upon request, supply any additional

information _the  Board  deems
necessary to evaluate the applicant's
competence and character.

All reports must be submitted directly to the

(3)

Board from the primary source, when possible.

An_applicant may be required to appear in

(4)

person for an interview with the Board or its

agent to evaluate the applicant's competence

and character.
An application must be completed within one

(5)

year of the date of the applicant's oath.

This license is valid for the shorter of three

(6)

years

or _the duration of the holder's

appointment to the academic staff of the

school.

This Rule shall apply prospectively.
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Authority G.S. 90-12.3; 90-13.2.
SUBCHAPTER 32F - ANNUAL REGISTRATION

21 NCAC 32F .0103 FEE

Each physician shall pay an annual registration renewal fee to
the Board in accordance with G.S. 90-15.1; except that every
physician who holds a limited volunteer license shall pay an
annual registration renewal fee of twenty-five dollars ($25.00).

Authority G.S. 90-12; 90-15.1.

SUBCHAPTER 32M - APPROVAL OF NURSE
PRACTITIONERS

21 NCAC 32M .0109 PRESCRIBING AUTHORITY

(@) The prescribing stipulations contained in this Rule apply to
writing prescriptions and ordering the administration of
medications.

(b) Prescribing and dispensing stipulations are as follows:

(1) Drugs and devices that may be prescribed by
the nurse practitioner in each practice site shall
be included in the collaborative practice
agreement as outlined in Rule .0110(b) of this
Section.

2 Controlled Substances (Schedules II, IIN, II,
I1IN, 1V, V) defined by the State and Federal
Controlled Substances Acts may be procured,
prescribed or ordered as established in the
collaborative practice agreement, providing all
of the following requirements are met:

(A) the nurse practitioner has an assigned
DEA number which is entered on
each prescription for a controlled

substance;

(B) dosage units for schedules II, 1IN, 11
and IIIN are limited to a 30 day
supply; and

(©) the-preseription-ororderforschedules

refiled. the supervising physician(s)
must possess the same schedule(s) of
controlled substances as the nurse
practitioner's DEA registration.

3) The nurse practitioner may prescribe a drug or
device not included in the collaborative
practice agreement only as follows:

(A) upon a specific written or verbal
order obtained from a primary or
back-up supervising physician before
the prescription or order is issued by
the nurse practitioner; and

(B) the written or verbal order as
described in Part (b)(3)(A) of this
Rule shall be entered into the patient
record with a notation that it is issued
on the specific order of a primary or
back-up supervising physician and

signed by the nurse practitioner and
the physician.
4) Refills may be issued for a period not to

exceed one year. year-except-forschedulesH;

HNHH-and-HHNwhich-may-not-berefilled:
(5) Each prescription shall be noted on the
patient's chart and include the following

information:
(A) medication and dosage;
(B) amount prescribed;
© directions for use;
(D) number of refills; and
(E) signature of nurse practitioner.
(6) Prescription Format:
(A) All prescriptions issued by the nurse

practitioner  shall  contain  the
supervising physician(s) name, the
name of the patient, and the nurse
practitioner's name, telephone
number, and approval number.
(B) The nurse practitioner's assigned
DEA number shall be written on the
prescription form when a controlled
substance is prescribed as defined in
Subparagraph (b)(2) of this Rule.
(c) The nurse practitioner may obtain approval to dispense the
drugs and devices other than samples included in the
collaborative practice agreement for each practice site from the
Board of Pharmacy, and dispense in accordance with 21 NCAC
46 .1700, that is hereby incorporated by reference including
subsequent amendments of the referenced materials.

Authority G.S. 90-6; 90-18(14); 90-18.2; 90-171.23(14); 90-
171.42; 58 Fed. Reg. 31,171 (1993) (to be codified at 21 C.F.R.
1301).

SUBCHAPTER 328 - PHYSICIAN ASSISTANTS

SECTION .0200 - PHYSICIAN ASSISTANT
REGISTRATION

21 NCAC 325 .0202 QUALIFICATIONS AND
REQUIREMENTS FOR LICENSE
(@) Except as otherwise provided in this Subchapter, an
individual must obtain a license from the Board before
practicing as a physician assistant. The Board may grant a
physician assistant license to an applicant who:
1) submits a completed application to the Board:;
2 meets the requirements set forth in G.S. 90-9.3
and has not committed any of the acts listed in
G.S. 90-14;
3) supply a certified copy of applicant's birth
certificate if the applicant was born in the
United Stated or a certified copy of a valid and
unexpired US passport. If the applicant does
not possess proof of U.S. citizenship, the
applicant must provide information about
applicant's immigration and work status which
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3)(4)

4HR)

(5)(6)

&)1

H(8)

)9

(9(10)

the Board will use to verify applicant's ability
to work lawfully in the United States;

submits to the Board proof that the applicant
has completed an accredited Physician
Assistant Educational Program; if a physician
assistant was licensed in North Carolina after
June 1, 1994, he/she must also show
successful completion of the Physician
Assistant National Certifying Examination;
pays to the Board a non-refundable fee of two
hundred dollars ($200.00) plus the cost of a
criminal background check. There is no fee to
apply for a physician assistant limited
volunteer license;

submits National Practitioner Data Bank
(NPDB) and Healthcare Integrity and
Protection Data Bank (HIPDB) reports. These
reports must be requested by the Applicant and
submitted to the Board within 60 days of the
request.

submits a Board Action Data Bank Inquiry
from the Federation of State Medical Boards
(FSMB). This report must be requested by the
Applicant and submitted to the Board within
60 days of the request.

submits to the Board two complete original
fingerprint record cards, on fingerprint record
cards supplied by the Board;

submits to the Board a signed consent form
allowing a search of local, state, and national
files to disclose any criminal record;

discloses whether he/she has ever been
suspended from, placed on academic
probation, expelled or required to resign from
any school, including a PA educational
program;

{0)(11) attests that he/she has no license, certificate, or

registration as a physician assistant currently
under discipline, revocation, suspension or
probation or any other adverse action resulting
from a health care licensing board;

&H(12) certifies that he or she is mentally and

£2)(13) provides the Board with

physically able to safely practice as a
physician assistant and is of good moral
character;

three original
recommendation forms dated within six
months of the application. These
recommendations shall come from persons
under whom the applicant has worked or
trained who are familiar with the applicant's
academic competence or clinical skills. At
least one reference form must be from a
physician and two reference forms must be
from peers under whom the applicant has
worked or trained. References must be able to
evaluate the applicant's academic competence,
clinical skills and character as a physician
assistant. References shall not be from any

family member or in the case of new graduate
applicants, references shall not be from fellow

students of the applicant's Educational
Program;

@3)(14) if two years or more have passed since
graduation from a Physician Assistant

Educational Program, documents that he/she
has successfully completed at least 100 hours
of continuing medical education (CME) during
the preceding two years, at least 40 hours of
which must be American Academy of
Physician Assistants Category | CME; and
{4)(15) supplies any other information the Board

deems necessary to evaluate the applicant's
qualifications.

(b) An applicant may be required to appear in person for an

interview with the Board.

Authority G.S. 90-3; 90-9.3; 90-11; 90-18(c)(13); 90-18.1.
SUBCHAPTER 32V - PERFUSIONIST REGULATIONS

21 NCAC 32V .0103
LICENSE
(a) Except as otherwise provided in this Subchapter, an
individual shall obtain a license from the Committee before the
individual may practice as a licensed perfusionist.  The
Committee may grant a license or a provisional license to an
applicant who has met the following criteria:

Q) satisfies the requirements of G.S. 90-686;

2 is not disqualified for any reason set out in

G.S. 90-691; and

3) supply a certified copy of applicant's birth
certificate if the applicant was born in the
United States or a certified copy of a valid and
unexpired U.S. passport. If the applicant does
not possess proof of U.S. citizenship, the
applicant must provide information about
applicant's immigration and work status which
the Board will use to verify applicant's ability
to work lawfully in the United States; and
submits to the Committee any information the
Committee deems necessary to evaluate the
application; and
(b) An applicant may be required to appear, in person, for an
interview with the Committee.

QUALIFICATIONS FOR

&4)

Authority G.S. 90-685(1)(3) and (5); 90-686.

SUBCHAPTER 32W - ANESTHESIOLOGIST ASSISTANT
REGULATIONS

21 NCAC 32w .0102
LICENSE

(@) Except as otherwise provided in this Subchapter, an
individual shall obtain a license from the Board before practicing
as an Anesthesiologist Assistant. The Board may grant an
Anesthesiologist Assistant license to an applicant who has met
all the following criteria:

QUALIFICATIONS FOR
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Q) submits a completed license application on
forms provided by the Board;
(2 supplies a certified copy of applicant's birth

assault, battery, sexual crimes, hazing, false imprisonment,
stalking, abuse and neglect.
(b) The Board shall publish misdemeanor convictions involving

certificate if the applicant was born in the

moral turpitude such as fraud, arson, blackmail, burglary,

United States or a certified copy of a valid and

embezzlement, extortion, false pretenses, forgery, larceny,

unexpired U.S. passport. |If the applicant does

malicious destruction of property, receiving stolen goods with

not possess proof of U.S. citizenship, the

guilty knowledge, robbery, theft, transporting stolen goods with

applicant _must provide information about

guilty knowledge, bribery, counterfeiting, tax fraud, mail fraud,

applicant's immigration and work status which

perjury, harboring a fugitive from justice with guilty knowledge,

the Board will use to verify applicant's ability

tax_evasion, abandonment of a minor child, bigamy, gross

to work lawfully in the United States;

pays the license fee established by Rule .0113
in this Subchapter;

submits to the Board proof of completion of a
training  program  for  Anesthesiologist
Assistants accredited by the Commission on
Accreditation of Allied Health Education
Programs or its preceding or successor
organization;

submits to the Board proof of current
certification by the National Commission for
Certification of Anesthesiologist Assistants
(NCCAA) or its successor organization,
including passage of the Certifying
Examination for Anesthesiologist Assistants
administered by the NCCAA within 12 months
after completing training;

certifies that he or she is mentally and
physically able to safely practice as an
Anesthesiologist Assistant;

has no license, certificate, or registration as an
Anesthesiologist Assistant currently under
discipline,  revocation,  suspension,  or
probation;

has good moral character; and

submits to the Board any other information the
Board deems necessary to determine if the
applicant meets the requirements of the rules
in this Subchapter.

(b) The Board may deny any application for licensure for any
enumerated reason contained in G.S. 90-14 or for any violation
of the Rules of this Subchapter.

(c) An applicant may be required to appear, in person, for an
interview with the Board, or its representatives upon completion
of all credentials.

Q)
3)(4)

)

(5)(6)

&)1

€H(8)
)9

Authority G.S. 90-9.4; 90-18(c)(20); 90-18.5.

SUBCHAPTER 32X - PRACTITIONER INFORMATION
21 NCAC 32X .0104  PUBLISHING CERTAIN
MISDEMEANOR CONVICTIONS

(a) The Board shall publish certain misdemeanor convictions
involving offenses against a person including manslaughter,

indecency, incest, solicitation, and prostitution; attempting,
aiding and abetting, or serving as an accessory in the
commission of a crime involving moral turpitude; and taking
part in or attempting to take part in a conspiracy involving moral
turpitude where the underlying crime would not involve moral
turpitude.

(c) The Board shall publish all misdemeanor convictions
involving drugs or alcohol where the conviction was entered
after the licensee's enrollment in medical school or a Physician
Assistant education program.

(d) The Board shall publish misdemeanor convictions involving
violations of public health and safety codes.

(e) The Board shall publish misdemeanor convictions for failure
to file state and federal tax returns.

(f)_The Board shall publish misdemeanor convictions set forth
above for 10 years from the date of conviction.

Authority G.S. 90-5.2; 90-14.3.

EEE I LA R S R R B R R A R R

CHAPTER 40 - BOARD OF OPTICIANS

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Board of Opticians intends to adopt the rule citied as 21
NCAC 40 .0422, amend the rules cited as 21 NCAC 40 .0104,
.0109, .0112, .0202, .0206-.0207, .0209-.0210, .0213-.0214,
.0301-.0303, .0319-.0320, .0323 and repeal the rules cited as 21
NCAC 40 .0307, .0318.

Proposed Effective Date: April 1, 2011

Public Hearing:

Date: December 3, 2010

Time: 2:00 p.m.

Location: NC Medical Society Conference Room, 222 N.
Person Street, Raleigh, NC 27611

Reason for Proposed Action:

21 NCAC 40 .0104 - Clarifies how information on licensure or
examination can be obtained, and what information is required
on those applications.

21 NCAC 40 .0109- Clarifies current election procedures;
specifies deadline for election closure; and includes Governor's
final appointment authority for Board seats.

21 NCAC 40 .0112 - Corrects omission of training
establishment as one of the certificates and forms used by the
Board.
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21 NCAC 40 .0202 —Establishes definition of optical businesses
to encompass both in- and out-of-state businesses (including
internet sites; proposes changes to the business registration
process, so that both the optical business, and the optician-in-
charge of the business must each register; establishes processes
for customer acknowledgements/notifications during online
transactions.

21 NCAC 40 .0206 — Clarifies Board's intention to advise
licensees of changes in laws/rules that would require licensees'
attendance at continuing education (CE) course on the subject;
establishes required information for CE providers' submissions;
establishes means for electronic submission of CE attendance.
21 NCAC 40 .0207 — Clarifies method, and gives deadline, for
notifying Board of contact and employment information for all
licensees and trainees.

21 NCAC 40 .0209 - Clarifies that all registration certificates
(including business and individual) be displayed in a business.
21 NCAC 40 .0210 — Clarifies definition of an eye doctor's
prescription, and the activities performed by opticians post-
examination. Establishes that opticians' measurements are not
part of the prescription, and are not required to be released to
customers.

21 NCAC 40 .0213 - Establishes non-inclusive examples of
gross negligence in opticianry.

21 NCAC 40 .0214 - Establishes that complaints can be
registered against both individuals and businesses, and the
procedure followed for investigation of complaints.

21 NCAC 40 .0302 — Establishes payment means for fees;
proposes that fees will be retained if false information is
submitted during application process.

21 NCAC 40 .0303 — Specifies number of Exams held annually;
clarifies passing criteria.

21 NCAC 40 .0307 — Repealed — combined into .0303.

21 NCAC 40 .0318 — Repealed — combined into .0303.

21 NCAC 40 .0319 - Clarifies from whom applicants can obtain
employment affidavits; defines full-time employment; proposes
timeline for applicants to register for in-state internship or Exam
participation.

21 NCAC 40 .0320 — Establishes means for obtaining license
and registration renewal forms; specifies deadlines for
requesting mailed applications; requires applicants to provide
information related to certain criminal activity

21 NCAC 40 .0323 — Establishes consequences for submitting
false information during an application process.

21 NCAC 40 .0422 — Proposes process by which a party to a
Board hearing can request a continuance.

Procedure by which a person can object to the agency on a
proposed rule: Persons may submit objections to these rules by
contacting Sue M. Kornegay, Director, NC State Board of
Opticians, P.O. Box 25336, Raleigh, NC 27611, telephone (919)
733-9321.

Comments may be submitted to: Written Comments: Sue M.
Kornegay, NC State Board of Opticians, PO Box 25336,
Raleigh, NC 27611, Phone 919-733-9321, Fax (919)733-0040,
E-Mail ncopticians@bellsouth.net

Comment period ends: January 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(bl). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:
State
Local
Substantial Economic Impact (>$3,000,000)
None

X0

SECTION .0100 - LOCATION

21 NCAC 40 .0104
APPLICATION
(@ Any person desiring to become a North Carolina licensed
optician eptician,—upon—reguest—will-be—provided-appropriate
information—on-the—requirements—for—teensure—including—may
obtain information on licensure and an application form
prepared—bythe Beard—which-by download from the Board
webpage. Board-administered application forms must be
completed in order to be considered for licensure by waiver of
the examination, or to sit for the licensure examination.
(b) Any person not able to download licensure information, or
the licensure or examination application, may make request of
the Board office for mailing of the materials.
(€) The application for licensure or examination shall:
(1) include all fees required by G.S. 90-246,
2 require-information;-request that the applicant
provide information, including but-netlimited
to-the-apphicants-age—gqualifications,a-current

phetograph,—and—a—statement—an affirmation
regarding whether the applicant has violated

G.S. 90, Article 17, or Title 21, Chapter 40, of
the North Carolina Administrative Code, or
has been charged with or convicted of a-erime-
Each-application-must-be-signed-under-oath.a
felony or misdemeanor,

(3) request that the applicant provide information
as to whether the applicant has been a party to
a_ lawsuit involving fraud, deceit, or
misrepresentation;  malpractice,  unethical
conduct, gross _ negligence, or _ Qross
misconduct

(4) require the applicant's age,

(5) provide evidence of qualifications to comply
with G.S. 90-237, and

INFORMATION AND
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(6) provide a current photograph.
Authority G.S.  90-237; 90-239; 90-240; 90-249(6);
90-249.1(a)(8).
21 NCAC 40 .0109 ELECTION OF MEMBERS

(a) Nemineesfor-optician-Optician/licensee appointments to the
Board shall be selected by election: election and gubernatorial

appointment. By April 1 of each year, any licensed optician

desiring his-their name to be placed in nomination shall forward
a petition endorsed by five licensees to the Board. By-Apri-10

(b) By April 10 of each year, the Board of Opticians shall

prepare and distribute by mail to each North Carolina licensee
eligible to vote:

(1) a notice of the election, its dates and method of
participation,

(2) the name of each nominee,

(3) biographical information on each nominee,

(4) a ballot,

(5) a return envelope.

(c) The return envelope containing the ballot shall be

postmarked no later than April 30. The enclosed ballot will not
be valid unless the optician's signature, license number, and
correct mailing address are on the left top corner of the return
envelope.

(d) The Board Chair shall appoint an Election Committee of at
least three Board members, who shall not be nominees. The
Election Committee shall review all ballots that have been
determined valid based on this Rule, and count all the valid
ballots.

{d)(e) Based upon the canvass by the Election Committee, the
Board Chair shall submit to the Governor A-a list of three-all
nominees for-each-vacaney;-which shall be listed in-order-of-the

election—results—including—the—percentage—offrom highest to
lowest votes and percentages received received—willthen—be

submitted-to-the-Geverner-for-appeintment. for each nominee.

(f)_The Governor shall complete the appointment process based

2 registration of an optical place of business,
3) registration of apprentices,
4) registration of interns,
(5) registration of a training establishment, and
(6) licensure of out-of-state individuals.
(b) The Board has certificate forms for the purposes of:
1) registration of an optical place of business,
(2) registration of a training establishment,
2)(3) apprenticeship registration,
{3)(4) internship registration, and
4)(5) licensure.
(c) The Board has notification forms for the following purposes:
Q) licensure renewal,
2 annual  renewal of  registration  of

apprenticeship, and
3) annual business registration- registration, and

(4) annual renewal of training establishment.
(d) The Board has the following miscellaneous forms:
(1) documentation of trainee's time served under

each trainer,
completion of apprenticeship, and
completion of internship.

4(2)
Q)

Authority G.S. 90-249.
SECTION .0200 - CONDUCT OF REGISTRANTS

21 NCAC 40 .0202
BUSINESS
{e)(a) Every optical place of business shall be registered with
the Board within 10 days following its opening for business and
thereafter annually and in the event of relocation, change of
ownership or change of licensed optician in charge. Fhe-A
registration fee shall be paid for each registration.
@) As used in this—Rule,—these Rules, "optical place of
business" means the principal office as well as:
(€] Each branch office of such business; or
(2) Any business registered with the N.C.
Secretary of State, or any business paying fees
or taxes to the N.C. Department of Revenue
for the preparation, manufacture, dispensing,
or sale of eyeglasses or contact lenses in North
Carolina; or
3) Any out-of-state business that prepares,
manufactures, dispenses, or sells eyeglasses or
contact lenses to a citizen in North Carolina.
{b)(c) Every optical place of business shall have a registered
licensed optician in charge, who shall serve as the registered
licensee in charge of only one optical place of business.
(d) Registration of an optical place of business automatically
expires on the first day of July of each year, and it-an optical
place of business shall not engage in business until it is

REGISTRATION OF PLACE OF

on G.S. 90-238.
Authority G.S. 90-238.
21 NCAC 40 .0112 FORMS

(@) The Board has application forms for the following purposes:
1) admission to sit for examination,

registered for the next annual period.
(e) _ Electronic _optical businesses, including internet sites,
whether located in- or out-of-state, as a condition of registration,

shall permit the Board complete access to site

transmission/transaction files.
(1) E-businesses shall, as a part of the order
process, inform the customer regarding the
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importance of fitting/final adjustment after
receipt of prescription eyewear, and inform the
customer as to the importance of their follow-
up with an eyecare practitioner for the final

adjustment. The order process shall require
customer acknowledgement of the
information, and a statement that if the

customer does not follow-up with an eyecare
practitioner, no practitioner shall be held
responsible for any damages or injury resulting
from the customer's failure to follow-up.

(2) E-businesses shall, as a part of a contact lens
order process, comply with G.S. 90-236.1 by
informing a customer of the requirement of
follow-up with the prescribing physician after
receipt of the lenses. The order process shall
require customer acknowledgement of the
information, and a statement that if the
customer does not follow-up with the
prescribing physician, neither the prescribing
physician nor the dispensing optician shall be
held responsible for any damages or injury
resulting from the customer's failure to follow-
up.

(3) Copies of orders processed by e-businesses
shall be included in the customers' shipments,
so that verification of prescriptions and
ancillary measurements may be performed in
follow-up.

0] Compliance with businessRegistration registration
requirements is the responsibility of both the business and the
licensed optician in eharge-and-the-ewner.charge. Any licensed
optician in charge of an optical place of business which violates
the registration requirements of this Rule shall be subject to the
Board's disciplinary authority under G.S. 90-249.1. An
. > losi : cal ol f busi

() If an optical place of business violates the registration
requirements, or is _unregistered, the Board may seek a
restraining order and injunction, as provided by G.S. 90-254.

(h) An optical place of business registered in compliance with
this Rule is eligible to be a training establishment when the
requirements of Rules .0314 and .0321 of this Chapter are met.

Authority G.S. 90-239; 90-243; 90-249(5); 90-252; 90-253.

21 NCAC 40 .0206 CONTINUING EDUCATION

(@) The optician shall keep the vision health and wisual-welfare
of the client uppermost at all times, promote optimal public
health for North Carolina's citizens premete-the-best-care-of the
visual-needs—ofmankind—and strive continuously to develop
educational and technical proficiency, and inform himself
themselves as to new developments within kis-their profession.
In keeping with this pronouncement, a licensed optician shall:

Q) maintain adequate equipment and instruments
in theirhis office at all times to assure proper
and complete service to the public;

2 assist theirhis clients elieat—in whatever
manner possible in obtaining further care

when, in theirhis opinion, additional care is

needed;
3) maintain adequate and available records;
4 treat all information concerning theirhis clients

as "privileged" and not to be communicated to
others except when se—authorized by a
prevailing law or rule, or with express consent
of the client;

(5) take annual courses of study in subjects related
and essential to the practice of opticianry for
the purpose of enhancing theirhis scientific
knowledge and professional skills, gaining the
benefits of new techniques, and acquiring
increased knowledge of Nerth-Carelinataws
laws and Rules-rules governing the practice of
opticianry.

(b) Each North Carolina-licensed optician shall take a total of
notless-than-at least eight hours of continuing education eeurses
ofstudy-each calendar year as follows:

Q) four-three hours of study shall be essential to
the practice of contact lens fitting; in lieu
thereof, three—two hours of study shall be
essential to contact lens fitting and one hour of
study may be on optical business management
and-or consumer protection;

2 four-five hours of study shall be essential to
eyeglass fitting and dispensing—In dispensing;
in lieu thereof, three-four hours of a study shall
be essential to eyeglass fitting and dispensing
and one hour of study may be on the-Nerth
Carolina-Opticianry-Laws-laws and Rules-rules
affecting North Carolina opticians, or ethics;

3) if there has been an amendment or change to

the North Carolina opticianry Laws-laws and
Rules-rules during the previous year, all Nerth
Carolina—Licensed-licensedOpticians opticians
practicing opticianry in Nerth—Carelina—the
state will be required to receive one hour of
continuing education on the Laws—laws and
Rules—rules relating to such amendment or
change. Licensees will receive Board
notification when amendments/changes are
made that would require each licensee's
attendance at law/rule continuing education.
Any Nerth-Caroelina-licensed optician who is
not practicing opticianry in Nerth-Carelina-the
state shall annually obtain a total of netless
than—at least eight hours of courses of
study:study: four-three hours shall be essential
to the practice of contact lens fitting, and four
five hours shall be essential to eyeglass fitting
and dispensing. One of the eight hours may be
on optical business management orand
consumer protection. Fhe-All hours mustshall
be appreved—currently-approved by the
American Board of Opticianry and-and/or the
National Contact Lens Examiners.

The hours of study set forth in this Rule
0206(b} may not be waived, except upon

(4)e)

(5)eh
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presentation of satisfactory evidence of illness
rendering the licensee's attendance impessible:
impossible, or by presentation of active-duty
orders for the licensee serving in a branch of
the US armed forces.

(c) Courses of study must be previously approved and

deS|gnated by the Neorth—Carolina—State—Board—of-Opticians:

speaker-guakifications-may-be-monitored-by-the Board: Board,

encouraged for approval consideration, but
shall not include a specific brand/manufacturer
of the technology in the title or content.
Product-specific "info-mercials" and sales

pitches will not be approved as credited
continuing education.

(5) Courses _are to consist of a minimum 50
minutes' education for each hour credit.

(6) Instructors may not present more than four

consecutive hours of continuing education.
(d) Each course shall be submitted for approval separately and
completely each time credit is sought.
(e) All approved courses shall allow complimentary on-site
review by representatives from the Board.
(f) The sponsor of the approved courses shall certify opticians'
attendance for the requisite period.

meeting the following criteria:
(1) Courses must be directly related to the practice
of opticianry as defined in G.S. 90-235 and 90-
236. The education of opticians must be the
primary/customary objective of the education

provider.

(2) Each course must be made available to all NC
licensed opticians.

(3) Course submissions must be completed and

submitted to the Board office no later than 45
days prior to the date the course is to be

presented.  The following information is

required  for  course  submission  and

consideration:

(a) Location and scheduled time for
course presentation;

(b) Title of course;

(c) Instructor's _name, address and

qualifications. Instructors should be
qualified by education and experience
to provide quality instruction in the
submitted course subject;

(d) Course description, including course

length, instructional objectives, or
course outline;
(e) Indication of course's  national

approval status (American Board of

(1) Provider agencies shall submit to the Board an
electronic_attendance roster, including names
and credit hours received.

(2) Opticians/attendees shall be provided certified
attendance documentation by the provider

agency, shall retain documentation for a
minimum two-year period, and shall present it
to Board as required during the license
renewal process.

Authority G.S. 90-249.

21 NCAC 40 .0207 LOCATION OF LICENSEE,

INTERN OR APPRENTICE

(a) Prior to performing acts requlated by the Board, each

Opticianry and/or National Contact

dispensing optician, intern or apprentice shall notify the Board

Lens Examiners); of their employment status and the name and physical address of
(f Name and address of provider their _employment. Changes in employment status or
agency, and  primary  contact employment address shall be reported to the Board within 10
information; days.
(s)] Description ~ of  the  provider's (b) Each dispensing optician, apprentice, or and intern to shall

attendance certification process; and,

report to the Board, within 30 days, of each any change in their

(h) Agreement to provide electronic

home address.

attendance roster to Board, and

(c) Failure to notify the Board in a timely manner may result in

certified attendance documentation to

denial of license, suspension or revocation of license, refusal to

attendees.
(4) Course content shall be generic in nature and

accept training experience, or refusal to grant permission to sit
for the licensing examination.

presented in an objective manner that does not

(d) Notification from the Board will be deemed to have been

promote the sale or marketing of one

received if mailed to either the home or business address of the

company's products or services over another.

dispensing optician, intern, or apprentice provided by the

Presentations on new optical technology are

individual and shown in the records of the Board.
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Authority G.S. 90-243; 90-249(a)(4),(8),(11); 90-249(b).

21 NCAC 40 .0209
AND LICENSE
(a) Each reqgistered optical place of business and/or training

DISPLAY OF REGISTRATION

. I . " :

Rules:

In taking disciplinary action under G.S. 90-249.1(a)(7), "gross
negligence” shall include but not be limited to:

establishment shall display its registration certificate in a
conspicuous and public part of the premises.

(b) Each optician registered as optician-in-charge of a registered
optical place of business shall display their registration
certificate in a conspicuous and public part of the place of
business wherein they are registered.

{b)}(c) Each apprentice, and intern and-place—of-business-shall
display the-their registration certificate in a conspicuous and
public part of the office-or-training establishment—establishment
wherein they are engaged as a trainee.

{&)(d) Eveny-Each optician to whom a license has been granted
shall display his—their license and current renewal seal in a
conspicuous and public part of the office or establishment
wherein he-is-they are engaged as a dispensing optician.

Authority G.S. 90-244.

21 NCAC 40 .0210
INTERPRETATION
A prescription is a written direction from an ophthalmologist or
optometrist for eyeglasses, contact lenses, or other ophthalmic
appliances. The preseriber—prescribing physician _retains
discretion in determining the number and type of measurements
which will be placed upon the prescription and determines
whether the patient is medically or physiologically suited for, or
has need for eyeglasses, and/or contact lenses.

Q) The optician shalltakes take the measurements
necessary to fill the prescription and shall
determines the makeup of the lenses,
supplementing but not contradicting the

PRESCRIPTION AND

(1) Any action prohibited by G.S. 90-249.1(a)(1)
—(4);

(2) Dispensing while substantially impaired by
alcohol or drugs;

(3) Dispensing eyewear that has not been verified
against the patient's prescription;
(4) Dispensing contact lenses on or before the

expiration date in an_amount more than the
sufficient quantity of replacement contact

lenses needed through the prescription's
expiration date;
(5) Dispensing eyewear without a final fitting,

excluding minor adjustment or repairs, as
provided in Rule .0211;

(6) Failure to refer a patient to the prescribing
physician for issues noted relating to eye
health;

4] Failure to refer a patient back to the
prescribing physician because the eyeglasses
which were fabricated in accordance with the
prescription present visual difficulties; or

(8) Wanton conduct done with conscious or
reckless disregard for the rights and safety of

the patient.

Authority G.S. 90-237; 90-240; 90-249.

21 NCAC 40 .0214

DETERMINATIONS
(a) Complaints may be lodged against any dispensing optician
or Board registrant, including registered and non-registered

COMPLAINTS; PRELIMINARY

prescription. Measurements taken by opticians
are not considered part of the patient's

businesses, and shall be submitted to the Board in written form,

prescription, and are not required to be

with complainant's name, address, and appropriate contact

released as part of a prescription. The optical

information contained therein.

place of business, and the licensed optician in
charge of the business, retains discretion as to
the release of the ancillary measurements and
any administrative processes associated with
their release.

(2 In the event of a question regarding
interpretation of the prescription, the gquestion
witoptician shall be discussed—discuss the

)(b) A complaint shall be handled initially by the Board's
Administrative-Director or-another-member-of-the-Board's-staff
designated-by-the-Administrative-Director, who may dismiss it
as unfounded or trivial.

{b}(c) Unless the complaint is dismissed pursuant to Paragraph
{&) (b) of this Rule, the Administrative-Director er-staff-designee

shall notify the accused of the complaint in—writing:by written
correspondence.  Correspondence from the Board will be

prescription with the preseriberprescribing

deemed to have been received if mailed to either the home or

physician, and his—their response shall be
promptly recorded in writing by the optician.

Authority G.S. 90-235; 90-236; 90-236.1.

21 NCAC 40 .0213 GROSS NEGLIGENCE

business address of the dispensing optician or Board registrant
provided by the individual and shown in the records of the
Board, or by available public record for non-registered

businesses. Such-notice-shall-be-sent-by-certified-mail—return
receiptreguested;-shall-state-the-alleged-facts-as-contained-in-the
complaint—or—may—enclose—a—copy—of-thecomplaint,—and-The
correspondence shall eentain—a—request—require a written
responsethat-the-accused-submit-an-answerin-writing within 20

days from the date of the Board's notification to the accused.the

. lainti . _
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(d) The Chair of the Board shall appoint a Disciplinary
Committee of no less than two licensee Board members, who
shall hear the Director's initial review of complaints and, if
determined by the Director to be more than unfounded or trivial,
shall hear the complaint, evidence and investigative findings and
make preliminary determinations and recommendations to the

@)

The Board shall not be required to follow the
recommendations  of  the  disciplinary——Disciplinary
committee-:Committee.

{)(j)) The Board may issue reprimands and impose probation.
Probation cessation shall be conditioned upon the licensee's
optician or registrant's compliance with all provisions ret

Board regarding actions to be taken.

{e}(e) If the accused admits to the circumstances and
accusations the—charges; and if, in the opinion of the
Administrative-Director—er—staff-designee, the charges do not
merit review by the Board's disciplinan—Disciplinary

violating—any—prevision of G.S. 90, Article 17, or Title 21,
Chapter 40, of the North Carolina Administrative Cede,—Code

for the period imposed, with suspension, revocation, or refusal to
renew or reinstate a Heense-license, or loss of registrant's training
time or revocation of registration upon failure to comply with

committee;Committee, the Administrative—Director eor—staff
designee-shall issue a letter of reprimand on behalf of the Board.

{)(f) If the accused admits-the-charges; to the circumstances
and accusations, and if, in the opinion of the Administrative
Director-or-staff-designee-Director, the charges merit review by
the Board's diseiptinary-Disciplinary eemrittee-Committee, the
Administrative—Director or—staff—desighee—shall refer the
complaint-complaint, evidence and investigative findings to the
committee.Committee. ~ After reviewing the charges, the
committeeCommittee shall make a preliminary determination
and recommendation to the Board regarding actions frommake-a

preliminary-determination-of-thecharges—and-shallrecommend
to-the Board-which-of the-actions-tisted—in Paragraph (§(h) of
this Rule showld-to be taken.

{e)(q) If the accused does not respond to or denies the charges;
circumstances and accusations, the Board's Administrative
Director or—staff—designee—shall investigate the allegations
contained in the complaint, and the Administrative-Director e
staff-desighree-may dismiss the complaint as unfounded or trivial,
or may refer the complaint, evidence and investigative findings
to the Board's disciplinary-Disciplinary eommittee Committee
for review. From such review, the committee Committee shall
make a preliminary determination and recommendation to the

Board reqardrnq actions frommake—a—preLqumary—determnanen

aeﬂenerrsteeLm Paragraph {f}(_) of thls Rule sheuldrto be taken

(h) In accordance with Paragraphs {&)(f) and {e}(g) of this
Rule, the disciplinary—Disciplinarycommittee Committee shall
review the complaint, and-evidenee—evidence and investigative

the conditions.
Authority G.S. 90-239; 90-249(8); 90-249.1.

SECTION .0300 - QUALIFICATIONS: APPLICATIONS:
AND LICENSING

21 NCAC 40 .0301
REQUIREMENT
An applicant for licensure or Examination examinatien—must
attach to the—an application form a recent passport-size
recognizable photograph of the applicant's face. net-less—than

three—guarters-of-an-inch-wide—The-Photographs phetegraphs
will be kept in retained as a part of applicants' the-files ef-the

Nerth—Carolina—StateBoard—of Opticians—for the purpose of

identification.

APPLICATION PHOTOGRAPH

Authority G.S. 90-249(a)(6).

21 NCAC 40 .0302
FEES

LICENSURE EXAMINATION

(a) The fee for licensure Examination participation shall be
remitted to the Board by cash, certified check or money order.
(b) The full fee shall be paid for each Examination date in

findings and shall make a preliminary determination;
determination and shal—+ecommend recommendation to the
Board that-ene-which of the following actions be taken:

Q) the charges be dismissed as unfounded or
trivial;

2 a Board reprimand be issued to the accused, in
a case of admission of guilt;guilt—aletterof
reprimand—be—issued—to—the—accused-—bythe
Board;

3) a compromise be accepted from the accused,
which may includeinclude,—ameng—other
things; a Board reprimand, probation, loss of
registrant's training time, revocation of
registration and a civil_penalty, pepalty;—or a
combination thereof;

4 the case be presented to the Board, excluding
Board members whe—participated—in—the
preliminany-determination,—on the Disciplinary

Committee, for a contested case hearing.

which an applicant participates; there shall be no prorating of the
fee.

(c) Licensure Examination fees shall not be returned due to the
withdrawal of the applicant or failure to take the Examination
after the fee has been accepted by the Board. The Board shall,
however, apply a remitted and accepted fee to a future
Examination, upon receipt of an updated and properly executed
Examination application. If, during its review of an application,
the Board determines that information submitted is false,
misleading or deceptive, the Board shall deny the application but
retain any fees paid.

Authority G.S. 90-245; 90-246.

21 NCAC 40 .0303 LICENSURE EXAMINATION
AND RE-EXAMINATION
i i j 0
. . . . - F
| ithi . Fg |
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o~ ions. ination_f i f
each-session:
(a) A candidate who has met the qualifications as defined in

whom the applicant has been acquainted and can attest to their

characterworked—as—an—optician for the immediate four
precedingprevious—four years. In addition, the applicant shall

G.S. 90-237, and either G.S. 90-240 or 90-241(b) shall be
admitted to the Licensure Examination upon the Board's receipt
of a properly executed application and the Examination fee.

(b) The Examination shall be administered a maximum of twice

furnish affidavits from two licensed—refractionists—either
ophthalmologists—or—optometrists licensed refractionists (either

ophthalmologists or optometrists) in the other state from which
the applicant claims licensure credit, that-for whom the applicant

yearly, at a time and location specified by the Board.

(c) _Exam applications obtained by procedures outlined in Rule
.0104 must be properly executed and received by the Board no
later than 60 days prior to the Board-specified date of an
Examination.

(d) The Licensure Exam shall consist of written and practical
components. An optician's license shall not be issued until a
passing score has been achieved on all components within three
years from the date one component is successfully completed.

(e) A participant who is unsuccessful in passing an Exam
component may retake the failed components upon timely

has practiced-the-profession-of opticianry for_the immediate four
years inanother-state-immediately prior to the application.

(b) An applicant seeking admission to an examination under
G.S. 90-241(b) shall tender submit an application to the Board
accompanied by affidavits from two persons under whom or
with whom the applicant lawfully worked in the practice of
opticianry in the other state, either in one or multiple places of
business. The application and the affidavits shall describe the
tasks performed by the applicant in the other state and the dates
the tasks were performed.

(c) For purposes of G.S. 90-241 and this Rule, "engaging in the

receipt of an updated and properly executed Exam Retake

practice of opticianry" is defined as full-time employment, that

Application and remittance of the Examination fee.
(f)__A participant_who is_unsuccessful in passing an Exam

is not less than 35 hours per week.

component may see the failed portion of their Examination by
registering for a Board-proctored Exam Review.

Authority G.S. 90-240; 90-249; 93B-8.

21 NCAC 40 .0307
EXAMINATION

Examinations—will-be—held—twice—each—year—as—announced-

TIME AND PLACE OF

Authority G.S. 90-240; 90-241.

21 NCAC 40 .0318 TERMS OF EXAMINATION

AND RE-EXAMINATION
: | lificati ibed law:

Authority G.S. 90-237; 90-240; 90-249.

21 NCAC 40 .0319
STATES

(@) An applicant seeking licensure in North Carolina under G.S.
90-241(a) shall tender—submit an application to the Board
accompanied by affidavits from twe-prier employers (preferably
from supervisors or authorized human resources representatives)
for the immediate four preceding years; and two persons with

APPLICANTS FROM OTHER

{e)(d) Applications An-application submitted under G.S. 96-
241{a)y-must 90-241(a) shall be filed-with received in the Board

office not more than 90 days following the termination of the
applicant's out-of-state opticianry work for which the applicant
claims credit.

(e) Once the Board's decision regarding a G.S. 90-241
application _has been rendered, applicants shall apply for
internship in accordance with G.S. 90-237(4) within 90 days of
the Board's decision. If the Board does not waive the
examination requirements, the applicant shall also apply to take
the Licensure Examination within 90 days, or submit the
application prior to the deadline for the next Exam (whichever is
sooner). _If the applicant fails to apply for internship or
examination within 90-days, the Board's approval shall expire,
and the applicant shall reapply and submit a new application fee.

Authority G.S. 90-237; 90-239; 90-241; 90-249(12).

21 NCAC 40 .0320 APPLICATIONS FOR
RENEWAL OF REGISTRATIONS OR LICENSE

Eachregistrantis-sent-an-application-to-renew-licensure-yearh-

(a) Applications for renewal may be obtained from the Board
webpage.

(b) Any person not able to download required applications may
make request of the Board office for mailing of the materials.

(c) NC-licensed opticians may upon request, but no later than
December 1 of each year, request a mailed license renewal form
from the Board office.

(d) Registrants of the Board may upon reguest, but no later than
June 1 of each year, request a mailed registration renewal form
from the Board office.

(e)_Applications for renewals shall:

(1) Include all renewal fees required by G.S. 90-
246;
(2) Request that the applicant provide information,

including an affirmation, regarding whether
the applicant has been charged with a felony or
misdemeanor;
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(3) Request that the applicant provide information

as to whether the applicant has been a party to
a_ lawsuit involving fraud, deceit, or
misrepresentation;  malpractice;  unethical
conduct; gross  negligence; or _ gross
misconduct.

Authority G.S. 90-244(b).

21 NCAC 40 .0323

AFFIDAVIT OF APPLICANT
o he i ; i ‘

(a) Applicants for any Board process (training, Examination,
and/or licensure application) shall attest to the completeness and
accuracy of the information contained in applications.

(b) The Board may decide to conduct a criminal background
check as a part of its application review. Application fees are
inclusive of costs involved for such investigations, and no
additional charges shall be assessed against the applicant.

(c) _If an applicant submits incomplete, false, or misleading
information, the Board shall have the right to bar any candidate
from admission to examination, apprenticeship, internship,
business and/or training establishment registrations, or licensure.
(d) If any optician, ophthalmologist, or optometrist submits
incomplete, false or misleading information, then the Board may
bar them from training.

Authority G.S. 90-243; 90-249.

21 NCAC 40 .0422 MOTIONS FOR CONTINUANCE
(a) The Chair or presiding officer may grant motions for a
continuance of a hearing upon a showing of good cause. In
determining whether good cause exists, the Chair or presiding
officer may consider the ability of the party requesting a
continuance to:
(1) Proceed effectively without a continuance;
(2) Obtain legal counsel, and whether efforts to
obtain counsel have been diligent;
(3) Obtain _consent of the other party in the
hearing;
(4) Have key witnesses that are unavailable for the
hearing;
(5) Have witnesses who have been served with a
subpoena unavailable for the hearing.
(b) Motions for a continuance shall be in writing and shall be
received in the office of the Board no less than seven calendar
days before the hearing date.
(c) A motion for a continuance which is filed less than seven
calendar days from the date of the hearing shall be denied,
unless the reason for the motion could not have been ascertained
earlier.
(d) Motions for continuance filed on the day of the hearing shall
be ruled on by the Chair or presiding officer.

Authority G.S. 90-239.

EE R I A A R A I R R

CHAPTER 61 - NORTH CAROLINA RESPIRATORY
CARE BOARD

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Respiratory Care Board intends to amend the rule cited as
21 NCAC 61 .0302.

Proposed Effective Date: June 1, 2011

Public Hearing:

Date: January 18, 2011

Time: 3:00 p.m.

Location: NC Respiratory Care Board, 1100 Navaho Drive,
Suite 242, Raleigh, NC 27609

Reason for Proposed Action: To clarify the requirement that a
licensee must maintain the respiratory care credentials issued by
the National Board for Respiratory Care (NBRC) in order to
maintain their license.

Procedure by which a person can object to the agency on a
proposed rule: A person may object to the Board on a
proposed rule by sending a written objection addressed to Floyd
Boyer, RCP Executive Director, NC Respiratory Care Board,
1100 Navaho Drive, Suite 242, Raleigh, NC 27609, phone
(919)878-5595, fax (919)878-5565, email fboyer@ncrcb.org.

Comments may be submitted to: Floyd Boyer, RCP Executive
Director, NC Respiratory Care Board, 1100 Navaho Drive,
Suite 242, Raleigh, NC 27609, phone (919)878-5595, fax
(919)878-5565, email fboyer@ncrcb.org

Comment period ends: March 4, 2011

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(b1). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal Impact:
State
Local
Substantial Economic Impact (>$3,000,000)
None

(I
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SECTION .0300 -LICENSING

21 NCAC 61 .0302 LICENSE RENEWAL

(@) Any licensee desiring the renewal of a license shall apply for
renewal and shall submit the fee established in this Chapter.

(b) Any person whose license is lapsed or expired and who
engages in the practice of respiratory care as defined in G.S. 90-
648(10) will be subject to the penalties prescribed in G.S. 90-
659.

(c) Each applicant for renewal shall provide proof of completion
of continuing education requirements as established in this
Chapter.

(d) The licensee shall maintain current respiratory care
credentials as issued by the National Board for Respiratory Care
and shall provide proof of the credentials to the Board upon
renewal and upon request.

{d)(e) Each applicant for renewal shall provide a copy of current
certification in Basic Life Support (BLS) which includes Adult,
Child and Infant Cardiopulmonary Resuscitation (CPR), the
Heimlich Maneuver, and Automatic External Defibrillator
(AED) use by the American Heart Association, the American

Red Cross or the American Safety and Health Institute. The
board shall accept a copy of the applicant's BLS Instructor
certificate or Advanced Cardiac Life Support (ACLS) certificate
in lieu of the BLS certificate.

{&)(f) Licenses lapsed in excess of 24 months shall not be
renewable. Persons whose licenses have been lapsed in excess
of 24 months and who desire to be licensed shall apply for a new
license and shall meet all the requirements then existing.

{BH(g) Members of the armed forces whose licenses are in good
standing and to whom G.S. 105-249.2 grants an extension of
time to file a tax return are granted that same extension of time
to pay the license renewal fee and to complete the continuing
education requirements prescribed in 21 NCAC 61 .0401. A
copy of military orders or the extension approval by the Internal
Revenue Service must be furnished to the Board. If approved,
continuing education credits acquired during this extended time
period shall not be utilized for future renewal purposes, but may
be used for the current renewal.

Authority G.S. 90-652(1),(2),(4) and (13).

25:10

NORTH CAROLINA REGISTER

NOVEMBER 15, 2010

1214



TEMPORARY RULES

Note from the Codifier: The rules published in this Section of the NC Register are temporary rules reviewed and approved by the
Rules Review Commission (RRC) and have been delivered to the Codifier of Rules for entry into the North Carolina Administrative
Code. A temporary rule expires on the 270" day from publication in the Register unless the agency submits the permanent rule to the
Rules Review Commission by the 270" day.

This section of the Register may also include, from time to time, a listing of temporary rules that have expired. See G.S. 150B-21.1
and 26 NCAC 02C .0500 for adoption and filing requirements.

TITLE 13 - DEPARTMENT OF LABOR 85— Mult-purpose—machines—when—conrfigured—to
hotstandHower{by-means-ofa-winch-of-hooky
Rule-making Agency: Department of Labor and-horizontalhy-move-a-suspended-load;
{12)——Overhead-and-gantry-cranes;
Rule Citation: 13 NCAC 07F .0901-.0927 {43)—Pedestal-cranes;
{44y —Portal-cranes;
Effective Date: November 8, 2010 {15)—Servicefmechanic—trucks—with—a—hoeisting
Date Approved by the Rules Review Commission: October {16)—Side-boomtractors;
21, 2010 {Iy——Straddle-cranes;

Reason for Action: As published in the August 9, 2010 Federal "% ;
register, the U.S. Department of Labor is revising the Cranes 49— Variatiens-of such-eguipment:

and Derricks Standards and related sections of the Construction  Hewever-items-listed-in-Paragraph-{c)-of-this-Rule-are-excluded
Standard (29 CFR 1926) to update and specify industry work  from-the-scope-ofthis-Section-

practices necessary to protect employees during the use of  {b)}-Attachments—TFhis-Section-appliesto-equipmentincluded-in
cranes and derricks in construction. Since North Carolina is a  Paragraph—{(a)-of-this Rule-when-used-with-attachments—Such
state plan state which must remain at least as effective as the  attachmentswhethercrane-attached-or-suspended-include:

U.S. Department of Labor, the North Carolina Department of {H——Augersordrills:

Labor is proposing to repeal 13 NCAC 07F .0901-.0927 as they {2)——Clamshell-buckets;

will be adopting the federal regulation promulgated by the U.S. {3)——Concrete-buckets;

Department of Labor effective November 8, 2010. {4)——Drag-lines;
(5r—CGrapples;

CHAPTER 7 - OFFICE OF OCCUPATIONAL SAFETY {6)}——Hooks;
AND HEALTH D—Magnets:
{8)———Orange-peel-buckets;
SUBCHAPTER 07F - STANDARDS {9 Personnel-platforms=and
SECTION .0900 - CRANES AND DERRICKS {e)Exelusions—This-Section-does-not-cover:

STANDARDS 1) —Machinery—included—inParagraph—{a)—of this
Rule-while—it-has—been-converted-or-adapted
shovels-excavatorsand-conerete pumps:

ths. i o lig tod
loads:
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: - owi - . i lant
(fﬂ?? B; e_elleatedl driting Ilgsf | . ‘ &) ’;‘HSII” SME | B? 02 (g;ggg)
E3H—Freetrimmingand-ree remeval work: EF——ANSHASME—B303— (2004 —
E handli . I .

an-affixed-A-frame. {$50.00);
(15— Reoustabeuts. {B)}——ANSHASME B30.5 (2004) — Safety

(d). Al I.zules of this Se'e_ue apply 10 .E e-equipment-covered-by &) ANSHASME ng.; (2006) _ B.ase

this-Sectiof y tess speellle_el ot Srwise . L I“'.BH wed B'H. I IG'SES. (950 gg.)

&) Il.e dHEIES' 9.' cor rolling e 'm'es_l’" der-this ,Seene HRlude ) Fhe—/American—Welding—Society (_I enm_naltel

.t &-duties-specifiedin-13 NG, ‘gl 6 gg;gl(aggg) 13-NCAGOHHA reforenced 35 ANSHAWS or+ WS)—Copiesof

0942(aj5)-a 913_I IGACHH g.g%(' ).(2) . ’ the- follow 9 appll_eable AWS—Cedes are

(h—Whe e’p|e.,|5|e s—ot—this—Section elueet_ o _epe|’ate| available-forinspection-at-the Je|tl_ Garolina

crewmermber—or—ot g ,e pley_ ee—to—take cerain—actions—tne Bepar e_ntel I:abe_| OF may be, ela_ tan.edl I'g.

empleye’| shall-establish elleenjely commuRicate to-tae |_eleaa * the uneue.al S{'“em' ’g S_eelletyl dlla'ul S |°|a'|,

PEFSOnRS a".d erforee-work-fules: to-ensure-compliance with-such at26 Il W81 305 , o

History Note:  Authority G.S. 95-131; as-folows:

Temporary Adoption Eff. October 1, 2009; A)——ANSHAWS D11 (2006)—Structural

Eff. September 1, 2010; Welding-Code-Steel—($392.00);-and

Temporary Repeal Eff. November 8, 2010. BY—ANSHAWS —DB14.3—(2005)——

13 NCAC 07F .0902 INCORPORATION BY Earthmoving——Gonstruction,—and

REFERENCE Agricultural-Equipment—($88-00)-

R -  Title-20. , ‘ I 3 - F o

of Federal Regulations—promulgated-as—of Novemb —2007- {hereinafterreferenced-as-CEN)—A-—copy-of

.
CEN-EN-13000 (2004) Cranes Meobile
Cranes ale_auallable for—inspection—at—the
lort ga.'gl' |aFBepa trent 9'. .Eabeé o I'“a§
I 'SE'EHE'GI 7' ggg. c "IS;“."'EIE I “,g '.I éeadl I=Ie don

25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010
1216



http://www.asme.org/�
http://www.awspubs.com/�
http://www.bsigroup.com/�
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tocking—(al , reribbing")

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0903 DEFINITIONS
i finiti : g

WireFopein-af 'SQIE&EE, area-in-the-opposite arouna-which-ts-weight-is-evenly-distributed
E|I|eeE|e IQI the-rope Iayﬁ | e.'E|35 EEIE.ISII gt sucl ,tllat H-a saaalellt IIS placed dnde E'E.“
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TEMPORARY RULES

86)—Runway-means-a-tirm,level surface-designed;  History Note:
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

Authority G.S. 95-131;

13 NCAC 07F .0904 OPERATOR QUALIFICATION
AND CERTIFICATION
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Rule:

{g)y-Under-this-Rulea-testing-entity-may provide training-as-well {(2)——A—determination-through—a-practical-test-that
) ) | I toria of il licabl dividual il ‘ :

NORTH CAROLINA REGISTER NOVEMBER 15, 2010
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History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0905 SIGNAL PERSON

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0906 MAINTENANCE AND REPAIR
EMPLOYEE QUALIFICATION

QUALIFICATION necessary-to-perform-maintenance—inspect-or
(a_) Fhe-employer—of-the Sig _al PEFSeR-S all-ensure tna.t eae_l verity-the pelle.ma |:ee of the-equipment
signal-perse 'QEES.E € G|Ha|I|I'GaFI9 squtreme |ts'ee |ta.|| ed H @ Fhe-personnel-eiher .
aragrapn () GIII this “’”Ie PHOI to ghw g; any s;g} ais : I_ns &) G.pe ate—t & .equlpﬁ ent—under—the
55— Option{—Third-partyquatified—evaluater 070904 (Operator—CQualification
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I iated with_t ‘
equipment.
(bg viat tle.'ﬁ.a' Iee ane Fepat Ipe|se hek-shall-meet-t g definitio

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0907 TRAINING
By T | hall id L follows:

{6}—Tag-out—Operators—and—other —employees

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0908

FALL PROTECTION

25:10
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except-when-the-employee-is-at-or-near-draw-  History Note:  Authority G.S. 95-131;

works-{(when-the-equipmentisrunning)—nthe  Eff. October 1, 2009;
cab;oronthedeck: Temporary Repeal Eff. November 8, 2010.
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13NCAC 07F .0909  DESIGN, CONSTRUCTION AND (6} Section 5-1.9.7 ("Clutch—andBrake
TESTING Protection”).
ollowi . | . E . 041 (iscel
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other——equipment-related 13 NCAC 07F .0910 EQUIPMENT WITH A RATED
tasks—shall—be—capable—of HOISTING/LIFTING CAPACITY OF 2,000 POUNDS OR
supporting—250—pounds  LESS
or—guarded—where—contact—by {2)———Assembly/disassembly-
. . oo locti ‘ ‘
all d |epﬁal empleyﬁees) |s|pess_|blle " | uri
@—HWM—W@S%- i j i assem‘bl‘y!d‘l‘sasse#"b‘ly_a'pp‘l'les_- 3 i T
j j T
be p|eﬁteet_elell .I|e —damage—io—the ) Compenents-a d Gor Hguration
: . ) Fhe SEIQGE'.G' el_ee poReAts
) Fhe-equiprent-shall-be eles_lg| ed-50 @ 'd. configuration—of—the
that-exnadst fumes & &Rt gise |a_geel SqepreRt —that aIIee_t the
#—the cab-—and-—are—disel alged.l a capacty-of safe-operation e_I
elu_ee_tlsl anay I|_e t' e-operator: the equlpme_ntl :S all—be—¥
th Friction-mechanisis—Where Frictior
echanisms—(sueh —as—brakes—and ) .I.,Ia |ula_etu|e’|
GIH.FG |es)| o el Iu_seel to ee’ 'IE'GI tll elbl gl 9: structo lsl .
loads—with—the—minimum Where—these—are
() ’ (eljustable_ o peFmit ?Hal.'ll.'eel ¢ 'Ig' teet
compensation— Ie.' HiRing .
wear .tg' aitatn—proper _typel of —equipme IEI
operation: . . | iting.
) Hyaraulic—load—hoists I-Iyel aulic app euel HA-WHH gl
drums—s allll_ ave—a ||_teg|allyl i h ‘
movement—tn—the—eventof-hydrauhe {By—Moedifications—that
failure: meet———the
through—(3)—and—Sub-Hems—{4)}(g)—through NCAC—07F—0941
equipment—has—not—changed—(except—in Meodifications)-
aeeemlaaﬁee With-13-NGAG Q.” ggFH; o dl't ) Past—assembly Aspectior
- . Spon ,ee pletio H ot
a ulaetu.e SI,G“' g-that-the-equipment as asse bl’. the—equipment
been leleagn e_el const uetelel aRg—tested— shal b_e H spee_teel to-enstire
GEGE IlplEl_&; eeﬁ "."'H ISHEb Hem
History Note:  Authority G.S. 95-131; NCAC—07F—0915(c)—for
Eff. October 1, 2009; post-assembly——inspection
Amended Eff. June 1, 2010; reguirements).
Temporary Repeal Eff. November 8, 2010.
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1231



TEMPORARY RULES

ibitions. f thi le_shall L "
) vianufacturer —prohibitions |_|e : block devi
e|||pl_eye| shall—eoi ply. ..'“"t' h
. applicable manutasturer prohibitions |'equ||e b E,S of—33 ”g’.‘g o
) Operation-Procedures . 991,;(_d)(3) oF-shal bEe desig 'e? sel
) Fhe-employer—shall-comply m‘tl al ituation. .
aRutacturer—procedures—apphicasle Situation; RO damage “.'” oeeur—and
to—the spenatle; al-functions—of t.'le E||9|e will-be-fo Ieael_ Ial.llulle (ISIHGI Ias
attachments: eventof-a-two-bleek):
procecures—are—unavatable tRe-operator s trak ed-op-the-safe operatio of
the—employe S'a.” eleuel_ep the ty.pe of-equipmentthe—operator—will-be
and-ensure-compliance-wit usthg ifications.
allprocedures ecessaty fo ) Sigral-persor qua_lllleaue s—¥he en_npleye_|
the- safe—operation —of E_'e shatl-ensure-that St ak persons-are-tral e
. equipment and attachments the-proper—use 9'_ signals-applicable-to-the-use
) |eeed_u|es| Ie|| “tne 7 g! the equlpl he Eﬁ he_load.
. i y
developed—by—a—qualified EQQ;SI_(;_)- Iap_plles. e;e-eept for at-(t)(s)(e)
{i)—Procedures—related—to—the {8)—Inspections—Fhe-equipment-shal-be-inspected
5|g|_ee| b? 'I'a g akiea Saupme: t. covered—by—this—Section—is
{e}—Accessibility. gualified-engineer:
}——TFhe—load—chart—shall—be
available—to-theoperatorat ~ History Note:  Authority G.S. 95-131;
the-control-station: Eff. October 1, 2009;
{i{)—Procedures—applicable-to-the =~ Temporary Repeal Eff. November 8, 2010.
recommended———operating 13 NCAC 07F .0911 EQUIPMENT MODIFICATIONS
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History Note:  Authority G.S. 95-131; {2y——Employer—procedures—for—assembly—and

Eff. October 1, 2009; disassembly-
Temporary Repeal Eff. November 8, 2010. A)—When—using—employer—procedures
tnstead—of—manufacturer—procedures
13 NCAC 07F .0912 ASSEMBLY AND for-assembhing—ordisassembhing—the
DISASSEMBLY OF EQUIPMENT employer—shal—ensure—that—the
"n 1t " 1
% G.' ou d—Conditions™ —means—the prevent esillapse. of-all-paris
ab"ﬁ of the grou . to-stipport “e, " of the-equiprent -
equipment ('. chadi g. siope ¢ Provide stipport-and St.ab'l'%
(8) ng i Materi I} " of a_II parts-oH-the-equipment
stmHar—supperting—materials—or {i—Peosition-employees-involved
I . " ; bl H-tne-asse Bly/disasses bl?
{exceptfor-marshesiwetlands)and-graded-to-a movement—or—collapse—of
sufficient extent—so that,—R—conjuRctior .('I part-of a.II 9'_ the-equipment
eeess_aly,) with—t & —use of—support ,5 - .
'ate.';.als. ¢ eF equipment —manufacturers &) Quiatitied pelllsel | & lplsyel
. .
&) Ensure—that—the—groundpreparations ) Assembly/aisassembly-shall b. &s upervised by
scessary-to-meet tefequire elnts H &—PeFsoR-who |eets| the el'.';.e Ila N b,etn 2
p'FGV-I-d-ed- O
25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010

1233



TEMPORARY RULES

25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010
1234




TEMPORARY RULES

&) .“Fe'e —there—is : ! 'SHI.'F'G'QI'E &) Modificatio SF that—pnect | the
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" | (art letely? . £ 4 I
sections-located-between-the uppermost-boom employer—shat—foHow—the
section—and—the—crane/derrick—body—shal—be reguirements———in
removed—(partly—or—completely)—when—the Subparagraph—(a)(2)—of-this

A -
bl OOMS b.e' §—Suppo ted by -the alEpe Fost le-o enst e,E Ilatllel.palltel
4——None-of-the toppins-on-boem-sectionstocated lifting—accessories)—gets
i . . | he li

OR-te-cal EI|9vEIEd_ poFtior of-the-boem-being o . .
removed-(the-portion-being reR oved-ahead-of . FiRtmUm-approach dista _ee.
the—pendant —attachment —points)—s '3‘.” oe @) Preventing eneroacnmer EEIEGE'QGHE.'Q'

e el.,eel (partly —or—completely}—u _|t|| ‘ E”'e wllele;e e eaeEgnz, o t;p|e_eautglge;| slalepllelqul ed
{A)——The—employer—shall—conduct—a

History Note:  Authority G.S. 95-131; planning—meeting—with—the —A/D

Eff. October 1, 2009; superviser———————operator;

Temporary Repeal Eff. November 8, 2010. assembhydisassembly—erew—and—the

: " .
13 NCAC 07F .0913 POWER LINE SAFETY assembhyfdisassembly—areatoreview
(@)-#ssembly-and Disassembly-of Eguipment . . the-Jocation-of the-power hae(s)-and
& Bele_ Fe ,asse Abk lgl o ”d|s| assen_nlelu _gf the-steps-that-will-be '! Iplel ented-to
includi . Lt jos:
| 20 ‘ I . ional 1 |
350-k\-orcloser-than-50-feet-of a-power-Hne {()———The—employer—shall—use—a
I | A . o
fej'%(ﬂ): Option ) () Be equippss with &
. . . cual_ai -
~onfi ‘ ; i lontif
ownerfoperator—that—thepower—line minkmum-clearance
I zod isibl |
grounded-at-the-worksite: of —a—visual—aid
(B)—Option-{2)—Clearance.—Ensure-that include—a—visible
| includi Ll ifti |
accessoresy—gets—eloserthan20-feet hne-ef-stanchions:-a
ot apower-hne-thatis upte-358-46F set—ofvisible—tine-
closer—than—50—feetof a—powertine of-sight—landmarks
) ;
t: at-exceeds 350-kv-by ||||_pﬁl_e eRting (uet las & I fenca
Subparagraph-(a)}(2)-ef this Rule: dedicated—spotter
{&——Option{3)—Table-Aclearance: and—a—building
- . el | o
) Determine the hine's-voliage . _
a'.d tRe—FRIRImUM approac mn dEeelleated' 5.'39“?')
o if 4 |
including riggi lifti ; I
accessories),-could-get-closer use—equipment—that
than-the-minimum-approach enables——the
25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010
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i f]
_e;eeeeels —350 KV—Dby 8) H-tagH |es_a|e. used—they—shall —be
||npl_e.|e HAg—the—meastres
specthied —in—Subparagrapl () Fhe .empleye| shal erect—a 'd’
(B} ofthisRule FatRtai ,a elleuateel_ “a".' g tine
() letle +—3) Fable—A Barricade; o , tine _eI SIGRS, H-VIEW of
the-operato _eq_u.lp.peel '“"t.l Ila,gs o
th Determine the-line s similarhig =|5|b|I|t§_ Farki gsat 20
voliage—and—the feet-from-a-power tine-thatis up—to
R -approac 350-1c-or-50-feet I'g. dpower I." ¢
distance plel |tteelf that-exceeds 350 k." .('I ueing-Optien
. lo. (2.» oF—at—tre “I”I” o ‘ alp_pneael
() Determine i —any (Husing-Option-(3)) .
part e,l the B) Fhe—employer—s a".' plement :at
eliqulpme § Ileael Ie.ast one-ot-the Ie_IIe_m g-measures
- . L ) A—proximity b set—o
thcliding ng' Fg'" 9 give 'tl ¢-operator—suificient
R —working operator————Where—this
radius—in—the—work measure—is—selected—the
| ; . .
o t Be eqluus_peel with-a
MR apﬁpleael inidentifyi
Fable—A—of —this of—a—visual—aid
the—employer—shall line—painted-on—the
bY2)ofthisRule of-sight—landmarks
to—ensure—that—no {such—as—a—fence
.
part e,l the post oehind—the
el.qul,pme N Ileael dedicated spotiel
includi L and al bu'lﬁd'l'g
aceessories),—gets (H)—Be positioned—to
| he 1 ffoctivel
than—the—minimum the——¢learanes
approach-distance: distance:
\Where-encroachment-precautions-are-required use—equipment-that
{A)——The—employer—shall—conduct—a communicate
pla "I' 9 'I' seti gl “-"'“ It € e.lplelate_ directly —with—the
the—areaof the eguipment-or-load-to HMy—Give——timely
review—the location—of—the—power information—to—the
implemented——to——prevent reguired—clearance
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-

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0914 WIRE ROPE
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. . I
Hi-rotation esistant rope-is ) Eael. .I'It Rade—under—these
stra |ele|el_ |_e|ee| CORS tructed-to PROVISIONS S aH-be-recorded

o1 : te_eltly a'd.a ia
- , Aspection docurments—Sus
. PROF——HSES—5 aH '_be
comprises—an—assembly 9.' considered—by—the—qualified
fwo layers—of—stra ds_ taid perser H determining
eheal_ly e.uen a-Genter i two i e-l':.EI to—tise—tne—vope
operations—The-direction 9.' | g .
lay el_ the—outer—stranas—is ) “d.d't'e al-requirements—or rotation
oppeste—to Elnat oF—the resista l.t ropes—Ior—boom—heist
_ elel'lynglayel FeeviRg . .
(8 Requirements . th zetaltle ' |es||sFta Hropes IS |a_II
) Fypes—H anel_ H—with—as ing.
el peratio Fsleagl Illaetel ot reeving;—except—where the
|t | IEQEqHE;EIEEFlfef!';s Fell' FSulbpalt
) Retation—rasisia It, Fopes ) zetatlenemstallt epeslma_y
tincluding Fypes——H a.'d . .
”I).S aH-have-an-operating Feeving-when-load oists aﬁ €
desigy Ia_ ctol e-I o-less-tha ;
three-point Ine” attachments—sueh—as—tufh gl
operating-design-factorof-no mast—attachment—systems.
less—than-five,—exceptwhere Under—these—conditions,—the
the—wire—rope—manufacturer folowingrequirements-shall
and——the———equipment be-met:
manufacturer—approves—the B——The—drum—shall
i Y i it v
. design-factorin-writing provide-a-first-layer
() Fypes—H—a d H st aF" |aueF |eﬁpe pltlen ehla et
i [l
6—less—than I_ne E*GEBE tmes teF orinal
Subparagraph—(af3HC)—of used-
{&—When—Types—H—and—H—with—an 13— NCAC—07F
operation—design—factor—ofless—than 091604(1)
Tive—are—used—(for—non-duty—eyele; (irrespective—ofthe
reguirements—shal-be—metfor—each of the—equipment);
t o qualified—person—sl a_II 0946(v)(2)
inspest—the— rope—in {Hh——Fhe—requirements
accordance————with of—ANSHASME
Subparagraph—(b)}(1)—of this B30.5-2004;
Rule—Therope-shall-be-used Section—5-1.3:2(a);
e if lif 22 I
i y
elete_n_l HeS thatt ere-areho (a)(’ ) {b)—thiough
delISIe.IGIES constititing—a (d.) -except “at.“ e
azalel_ .“’ aking—his ARG p'tﬁe'
o I L
one-broken-wire any-ohe .
Fope I"“*.S all-be-considered A ult_lple_ fope
. . reevings18 El_nesl
() Qpe||at|e| S slnall be :
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used—instead—of-the {A)——A-—competent-person-shall-completea
| ‘ : . ) ;

visual Hspection proF—o
specthiedin-Sectio commencerment .el' crane—operations
5-3-32(d) dlulllll g—eacn SFIIEI Fhe— |spﬁeet|.e '

th)—AH-sheaves-used ! -

Fopes—{ru HAg-ai &-sta d.' g)-that are
FeEVIRG syste Feaso |a_bly tikely-to-be-in us'e'elu ! 5,
shat—have—a—rope the 5.'” for apparent elell_ele ctes
pHe | diameter—of eluding those I'St_ed H—Part

| (b)(i).(B) o4 5 ule—U fwisting
1l tope '.9) of VWi |e|pe o laeeﬁ "I 9
. B ficiencies.

i 0
desigh-factor-for the ) Sal;_eg_ew_ F——Apparent
beom-heist-reeving d. ehiciensiesn this e:ategely
5|§5FE||“ slﬁa.ll .be ot ' elueletne'lelle.m 9

. th B.'SEG'F'Q' of—the
tvh Fhe : GBEIaFIFI 9 """el Fope slt' HIGGH ¢
these-fopes Sha H-be CHUSRIRG
the—tetal—mimmum_ uhstranding;
breaking—force—of birdeaging;-signs-of
all-parts—of rope-in core-failure-or-steel
the—system—divided core——protrusion
by-the-load-mpesed between—the—outer
on-the-rope-system strands-

. iahtc of i Eloctr] t
the—strueture—and source—other—than
power-controlled )—Corroded;—cracked;
lowering——system bent—or—worn—end
shal-be-—capable—of connections—{such
handhng——rated as—from—severe
| ficioncios. in_thi

: . I w R ” 1 bl |
wedge—sockets—shall—be—attached—to—the wires—in—running
woaded—dead—end-of the ropeonby—except WHE—FOpes—Six

{5)——Socketing—shall—be—done—in—the —manner lay—or-three-broken

t6) HOFto-cutting 2 wire Fopeseizings St a. Hbe where-a-rope-lay-is
placed-on-each side ot the poirtto Be-6ut— € the-length-along-the
9 ; : ¢ . ; |

a_eemda_ Ge_“"'“ the-wire-fope-manufacturers .

. HstrucHor 5. camplete |euelu;t|e|
()-Inspection-of Wire-Ropes. arou d-the-vope

& Shiftinspactiol () Y .'S'bb . b el_ee|
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. .
() H—te quahllleel perser fhd 'HI&GEH'E. Sqeprent e|l|te||a
determines—that—thougl | ot (where-appheasle-and auallable.)
preser Hy-a-safety-hazardrhe (8 vVREre aRcHactrel | elqlulp tent
ele||e_|e| e5|, |Ieee|s tel oe N licablet lified
shall——ensure——that—the shatk:
deficie eyis GI.EE|EE.E|I the ) Be‘?' the .'I a—qualified
: . ot -k s”peletlell S € |g|||ee| s |eedﬁed IEQ
i i i v
a. seording—io—13 —NGAG e repat ,_aeljustne_nt . H—a
_gg;gg_)(;) (an ual,_eenlnp enensive qualllle'el Shgieer—is—rot
: I |_speet|e| |eleeu|nﬁe Intatle ) ind eeded It e el' ple_yel_ shal
History Note:  Authority G.S. 95-131; engineer—is—needed;—the
Eff. October 1, 2009; employer—shall—ensure—that
Temporary Repeal Eff. November 8, 2010. they—are—developed—by—a
lifi noer
13 NCAC 07F .0915 INSPECTIONS {i)—Determine——H—the
t)-Moditied-equip ent I Fep al_,aeljust eRt—reets—the
& Equipment E.I at—has—had 95“"63.“9 50 Crtera developed H
add_|t|e| &-Waileh-ahect e _sale_ operation-o I.E ¢ ascoraance—with—Subpart
SqHprent (sueh-as mesll_lleauen o add'“e.' 51 (OHLHB))-oF this Rule
' ."e.l“ g—a—satetydevice—o ,epenate a'd, () Fhe-inspection-shat-ineluce
eutle_al part-of a’ee ol System;—powel phant funetional testing
braking 55’SEE' toad ,sustal_ HAG—st uetu_|al tv) Equipment-shall-not-be-used
COMPOReRLS ioad 'G.GK OF—ih-use—operating unti-an-inspection-under-this
ecHal iSf)-or capasity-shal-be-inspected by -a I alaglap_l de'men stratestnat
quah_l;_ed_ ! Iple' S0 afie ISHGI,I the—fepai _,aeljust e IEE sets
i i Hi . i i i 1
proFtoH _|t|al use—Fhe :speetle snall-meet NVARARA this fule tor
the-following Fequirements where appl_leable . art
%9 I |e_|ﬁ_|spe_eue 5 |all_e_ |su||e that-the . (D}L)B)-oF this Rule)
. . (e)-Post-assembly . ’ .
doi eH 3cE0FaaRcE-WHA-the-approval &) Cpen een_npleum oF-assa bl*. tRe-equipment
.elatan ed pursuantto 1.3. ”g.’ Kglg; shat—be ||s_|e.eetee| bﬁ & q_ualllleel person-—o
0944 (E_qulpm_e E|u|GdI|IeaEIG_S) enstie-that s €e |I|gu|esl_|| _aeleelela e With
(8 Fhe— "SBEGF'Q'. shall—inchude Fanttactdrer equipme Hertera I
. functional testing . ) We ere at ulaetu_e'l equiprment e:uteua are
@ _Equn_ne —shal ot ve—used—until—a uravailable aqu_alllle'el person < a_II .
ispectio H.'de' this—Paragraph-demenst ates ) Determine- H—a—qualified engthee:
¢ alt the-requirerme .ts oF Part-{ajh)tA)-of this _Ian||I|a| With—the—type of quulp_ ent
i i i v i i i 0
to)-Repal EdiadeSEEEI.EQHIB ent . . for tRe-eqHpreRt-cox Hguration ,” a
& Equipment-that-has-had dFepaii-of adjust ent quialified-engineeris-not-needed—the
that |e_lates ta-safe-operation (s_ue as-a+epai employer shall-ensure-that the-eriteria
o ,adeSE eRtto-a safety—gevice-of epenatei are-developed-by tne-quaktied person
aid—or—40 a,eutlea_l part-of a, coRtrol system H-a-qualified-engineerisneeded the
pewer—plant—braking ,system Ieaell sustatning employer—shall-e SUFe tnat_tneylale
st HEEH.'aI compone nes’ ioad~ e_ele OFR-use deuelep_esl 9.5 & quahl'leel enginee
epe:_aﬁt.l gl FRECRARIS 2 shall-be SBEGEEEI. By-a 8) I;e_ termine IIIH &-equtpmel FIH eets t.l €
i Y i j iti i 0]
adju. stnle £has be_e eemlplleteel PHO FEGII H |t_|al 3 _ Pant (G)(IQI)(’ )6 Itl is-Rule i
: e - - | - .- - -
A)——The-qualified-person-shall-determine that-the-equipment-is-configured-in-accordance
{d)-Each-shift.
25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010

1249



TEMPORARY RULES

25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010
1250




TEMPORARY RULES

25:10 NORTH CAROLINA REGISTER NOVEMBER 15, 2010
1251




TEMPORARY RULES

History Note:  Authority G.S. 95-131; has—been—removed—by—a—person

Eff. October 1, 2009; authorized-to-remove-it—or-unti-the

Temporary Repeal Eff. November 8, 2010. operator-has-verified-that:

13 NCAC 07F .0916 OPERATION OF EQUIPMENT on—er—otherwise—in—a
I | s with all ‘ I il I
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. .

ope. 16 . ni ity F
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History Note:  Authority G.S. 95-131;

oad-does-not swing-out-teyond-the-racgius-at-wnien ah—be Eff. October 1, 2009;
controlled- Temporary Repeal Eff. November 8, 2010.
» i li " it

rotation-of the load-that would-be-hazardeus: 13 NCAC 07F .0917 OPERATIONAL AIDS
| | e : . | i ices li i thi e ("listed ional-aids®)
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(so-that-it-can-eastly-be Seet eqeHprment Ia_s eutug:ge ¥

Byt & epen_aten) at-a-—point Femporary-alter a.““e sasres: .H €

¢ at_ "."'” give the—operato operators! aII_ verify E. at-the pesulq i

SHI.I'G'B'E tine—to—stop—the of —the eutugge.ls 15—E0 eﬁet tn

G'SE. ;79 prevent t.““e el

. . blocking:-or use a-spotiel . p|eeed'u es) bel_e'le begi HHRG

(;e) G.atege_ly II.I SBEI.a-EIB _|al aids—and alltm ative easull'es epelatlels FEgUHRg Outrigger

property—shallberepatred—no—tater—than—30—days—after the {B)—Hoist—drum—rotation—indicator—ifthe

deficiency-oecurs:—Exeeption—H- e-en ployer—certifiesthat-it drum-is-Retvisible-from-the operator's

as—ordered—the |ee_e_ssay, Pars—wit H—seven sl_ays _eI _tne statior Ie||| perary—alternative

oeeurrence-ot-the elel_lel_e eys-and 'E e-part s otreceived-in-time I

te_ €0 plete-therepairi .39 days;-the 'epau shall-be-completed

within-seven-days of receipt of-the parts . - ' video—cameras—and—displays—il

& ng.“' angle —or—radius—indicato '. e eeelssay for-the-operaiorto-see-the
_equl_lpme s |aIIII |a;e a-hoom-a glelel |ad'|us.

TFemporary—alternative—measures—Radi—or  History Note:  Authority G.S. 95-131;
boem-angle-shall-be-determined-by-measuring Eff. October 1, 2009;
the—radH—or—boom—angle—with—a—measuring Temporary Repeal Eff. November 8, 2010.

(2—Jib—angle—indicator—if the—equipment—has—a 13 NCAC 07F .0918 SAFETY DEVICES

after theeffective date-of this Rule: History Note:  Authority G.S. 95-131;

{A)—Outrigger—position—(horizontal-beam  Eff. October 1, 2009;
extension)—sensor/monitor—if—the  Temporary Repeal Eff. November 8, 2010.
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13 NCAC 07F .0919 SIGNALS {H—During-operations—reguiring-signals-the-ability to-transmit
anal 1] oo ¢ the followi il | cianal I

not-meet-again-to-discuss-voice-signals—unless ~ History Note:  Authority G.S. 95-131;
another—employee—is—substituted,—there—is  Eff. October 1, 2009;
confusion—about-the-voice-signals—ora—voice  Temporary Repeal Eff. November 8, 2010.

&>—FEach-voice-sighal shall-contain-the folowing 13 NCAC 07F .0920 HOISTING PERSONNEL
I i i the followd lor. . £ thi | | | ; ;

) {I'Fe epma_tel S|;g’ al plellslel a'ld Illtsuﬁpm_ulsell & Fhe use of-equipment-to |e|st| € pleyeles S
: nal ) e voics, lible. : ¥ : onal : .
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.. - _
te) Fhe susl pension—systel .SI allﬁ Ibe 5 eltlel Fpel |a||e|_|t la'k' 9

25:10

NORTH CAROLINA REGISTER NOVEMBER 15, 2010

1260



TEMPORARY RULES

25:10

NORTH CAROLINA REGISTER

NOVEMBER 15, 2010

1261



TEMPORARY RULES

Foute—presents—no—Rew (C)——TFhe————primary
factorsaffecting safety- attachment-shall-be
{&}——The-competent-person-shall-determine centered—over—the

- .

) Salepy_ | el.eulees . Ia 'd B) ”I tle Ieaellnspe 1S
Other—safety —devices—and that—al—ropes—are
eperational—atds—shal—meet preperly—seated—on
the—reguirements—of—13 drums——and——in
NCAC 07F 0917 and—13 sheaves:

.. NCACOZF-08. ¢ 7Y —€0 dition-fou 'd. elumg the-trial

) Nothing terferes—with—the I”.E and-subsequent4 Ispectio HS)-t at
eguipment ol the—personRel Ialls. to—rneet—a—fequirement of-this
pl.atlleljpl. th-the-course-of-the Section-o eltl |e|w|se eleatesla saﬁlety

() Fhe—tH-will-not e;e'eeesl 5'g © 'St_' g-personnel
pereent—of the—equipments ¢9) IE oohFesting h—iobsite—pFi hoisti

. g - i Y I. e .

)—TFhetoadradius—tobeused and—afterany repator-modification;
accurately-determined- proof-tested—to—125 percent—of -the

i : isual i . il life
of —the—equipment—base {b)}——The—platform—shal-be lowered—by
erproblem-orproduced-any platform:

, ) Ate p|eel_ testing, —a—competent

() Cor I'I' El 3 Iuple_ IF perser st alllu speet En_eﬁ platform-and
been-removed. found-that-pose—a-safety-hazard,—the

te) Hh ediately priorio-each phatfo Ha d-rigging shall-not be-used

t I e lplatle;ln 'SIIGH ae to i .I Oist—persol el H7' Iless tl.e
inspected—by—a—competent repeated,—and—a—competent—person
secure——and—properly passed-
bal ) -

. . (o) Personnel Osting—s all—net—be

() Phe—foHowing €0 eHtoRs cor elue_teel unth-the-competent person
shat—be—determined by @ el_ete_n HReS—that “eﬁ Ipllatle i Iaild
before-thelift—of personnel prooftest.
A)—Hoist-ropes-shall-be {a—Hoisting—of—the—personnelplatform

free—of -deficiencies shall—be—performed—in—a—slow,
13— NCAC—O7F sudden—mevements—of-the-equipment
0934t} (L)- orthe-platform-
(B)}—Multiple—part-—lines {b)y—Platform-occupants-shall:
shall-not-be-twisted {———¥Keep—all-parts—of-thebedy
ising— 1 g, |
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thefoll hall | i ing. lienbi I
i v
platfor: | e;eleeﬁpt where FHSEI Iel a @) Dapgerous-areas (seH erecting o ”e'é elagnes);
s‘u'eh_a_ea'se_a—be&t'sm,a'l'n_s_eh‘a‘l'r_sha'l'l' 0 7 j 3
| I oA gg;gigg) Iel'se:ll Srectingtower—cranes
7 the fetlowing applles: ..E7 pleyee_s shal Aot ve
) H-using-a-personnel-platiorm Ite. S #-OF tinder-the tower b o 9' tating-portior of
e (? B |eugll {12)-of this Rule-apply the enal_ne diring —erect g'l chimbing—a '.d
O —and—(12)- crane-foundations-and-structural-supports-shall
used—in—these—paragraphs; 4y —Addressing—spectfic—hazards—— TFhe
foundati l
() Fhe—employee—shal use - .
personal—iall—protestior Structural Supports—are |s'tallee| H
equipment—ncluding—a—ull ascordanse with-their desig it
bady aFness;—attached 8) Loss—o bae' E.“a'd stability
ndepende IEI of the Baele_wa o—stability . sI_aII Be
iy ol . co |5|_sle|ed sefore —swinging sle_ll
i i j v
equ:p_l Ielt S aII_ set—the o o _staltleu |el-e|ea|_||ages " l
29 CFR-1926.502. the—speed—recommended—by—the
(excluding-thepe SIGI Al Ia;II, does+ etlspeell_5 this 'Ie”“a“g'l.; el
shal——be—capable——of person:
its—own-weight-and-—at-least plumb—to—the—manufacturer's—tolerance—and
‘ I L o roer.
I “e”“eﬁd By-a-qualitied-engines .ﬁ“ e el t Ie
fH4)—No—more—than—ene—persen tolerancethecrane-tower-shal-be-plumb-toa
History Note:  Authority G.S. 95-131; {8}——Multiple—tower—crane—jobsites—On—jobsites
Eff. October 1, 2009; where-more-than-one-fixed-jib-{(hammerhead)
Temporary Repeal Eff. November 8, 2010. tower—crane—is—installed,—the—cranes—shall-be
located-so-that-no-crane-may-come-in-contact
13 NCAC 07F .0921 TOWER CRANES with—the—structure—of-another—ecrane—Cranes
) I;I i5—Rule—sor tatns supp'le entalrequirements—for—towe Fdy pass-over-one af .gtl e | ing.
ora e_sﬁ_ all |ules_ eIl this—Section-apply-to-tower—cranes—unless ) GII."' b.' §-procedy les 'Q'E. telal_el eluln_g _aII
esassembly—of equlpme_nt) appl_le_s te, towes ) Co _Bly with—aH S
Cranes I(e;seept as 9,,E |e|w|se| s!p_eelhed)l Ie;leleep_t prohibitions
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| . | " . ions i
(8 Holley —travel—deceleration—device iy eplaeeel_ by _erectior . "
Fhe t.'9”85 speed .SI al—ube @) Post-erection-nspections—1n adld't'g tg’ the
autlel natleally_ |eellueed pl.'e.' 10 tle |Fee|"u||e.|ne Hs iR 3 ”G’I‘g"gl” gg: +5¢e)—the
i i 1
thetrolley spee_el_w.nel approaching lord Ga_elua Ser vl Stakties—of
the tnelley_ endH HS: ico. sealed we|g_lﬁ_ts usnﬁg al_seal_e "l“t: Ial
() Boom-hoist deceleratior elenee_ Fhe ; ion
boom spee_el shall—be autematlea_lly .
|edueeel_ proF-tothe be_e +Feaching (8) Fhe—load-test .SII aIII Be-—60 dﬁueted H
limit | h - ons. |
the—boom SBQ.EE‘ Wl a.p_pleael g qualified—e: gtncer Ia“."“a' with-the
limits. type —of equiprment iRvalved—s a.ll
: . leration_device. 3 i .QEuE|GEBIuluIIEF_9 Ieael_t_estpl © GEdH'EISH
{oad—spesd—shallbe—automaticathy be-included:
|edueed_p .'9.' to-the hoist-reacning the ) Fower—{mast)—bolis—and—othe
Uppet I': —Temporary akernative st_metunal Iael_ts_ tfor—loese—ao
reasufe:—The-operator s all ; educe dislodged-condition) I', om-the base 9.'
the oist s.p.eed when-approaching-the tRe-towerGraReup-of iag Grahs 'S’
UppPe: hmit - ' . tied—to—or—braced by —the —structure
) A elsp_eeel H ell.eate nele_.,leesmll those a'beue the—upper-rost—brace
bep el UIIdI ed-io-display-the-wind-speed B s:Fuppelt jocin. 4
rotating—structure—on—tower—cranes. supports-and-fleor-wedges-where-the
it . . 0 . I
- - - -
of wind—speed—information—from—a
properly—functioning——indicating  History Note:  Authority G.S. 95-131;
device-on-another-tower-crane-on-the Eff. October 1, 2009;
same—site—or—a—qualified—person  Temporary Repeal Eff. November 8, 2010.
{F)—Load—indicating—device—Cranes 13 NCAC 07F .0922 DERRICKS
‘ I (2} Thi | . | | . : icks,
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History Note:  Authority G.S. 95-131; clamshell—(grapple)—magnet—drop—balk

Eff. October 1, 2009; container-handhing—concretebucket—and-pHe
Temporary Repeal Eff. November 8, 2010. driving-work:

13 NCAC 07F .0923 FLOATING CRANES/DERRICKS  operation—H-thecrane/derrick-has-a-cab-therequirements-of- 13
AND LAND CRANES/DERRICKS ON BARGES NCAC-07F-0916(c)-apply—H-the-crane/derrick-does-not-have-a
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History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0924
CRANES

OVERHEAD & GANTRY

History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13 NCAC 07F .0925 DEDICATED PILE DRIVERS
e £ this_Secti | i i

History Note:

Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

13NCAC 07F .0926  SIDEBOOM CRANES
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History Note:  Authority G.S. 95-131; {hy——The-significance—of the—instruments
Eff. October 1, 2009; and-gaugereadings.
Temporary Repeal Eff. November 8, 2010. {——The-effectsof thermal-expansion-and

13 NCAC 07F .0927 OPERATOR CERTIFICATION — {H——Background-information-necessary-to
WRITTEN EXAMINATION - TECHNICAL understand-the—requirements—ofpre-
KNOWLEDGE CRITERIA operation-and-inspection:

loni teria . — " ‘ . I
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History Note:  Authority G.S. 95-131;
Eff. October 1, 2009;
Temporary Repeal Eff. November 8, 2010.

TITLE 23 - COMMUNITY COLLEGES
Rule-making Agency: Board of Community Colleges
Rule Citation: 23 NCAC 02C .0213
Effective Date: November 2, 2010

Date Approved by the Rules Review Commission: October
21,2010

Reason for Action: G.S. 115D-5(u) requires that the State
Board of Community Colleges direct community colleges to
adopt policies addressing religious exemptions beginning with
the 2010-2011 academic year.

CHAPTER 02 - COMMUNITY COLLEGES

SUBCHAPTER 02C - COLLEGES: ORGANIZATION
AND OPERATIONS

23 NCAC 02C .0213 SCHOOL ABSENCE FOR
RELIGIOUS OBSERVANCES

Each community college shall adopt a policy that authorizes a
minimum_of two excused absences each academic year for
religious observances required by the faith of a student. The
policy may require that the student provide written notice of the
request for an excused absence a reasonable time prior to the
religious observance. The policy shall also provide that the
student shall be given the opportunity to make up any tests or
other work missed due to an excused absence for a religious
observance.

History Note: Authority G.S. 115D-5; S.L. 2010-112, s. 2;
Temporary Adoption Eff. November 2, 2010.
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This Section contains information for the meeting of the Rules Review Commission on Thursday, October 21, 2010 9:00 a.m.
at 1711 New Hope Church Road, RRC Commission Room, Raleigh, NC. Anyone wishing to submit written comment on any
rule before the Commission should submit those comments to the RRC staff, the agency, and the individual Commissioners.
Specific instructions and addresses may be obtained from the Rules Review Commission at 919-431-3100. Anyone wishing
to address the Commission should notify the RRC staff and the agency no later than 5:00 p.m. of the 2™ business day before
the meeting. Please refer to RRC rules codified in 26 NCAC 05.

RULES REVIEW COMMISSION MEMBERS

Appointed by Senate Appointed by House
Jim R. Funderburk - 1st Vice Chair Jennie J. Hayman - Chairman
David Twiddy - 2nd Vice Chair John B. Lewis
Ralph A. Walker Clarence E. Horton, Jr.
Jerry R. Crisp Daniel F. McLawhorn
Jeffrey P. Gray Curtis Venable
COMMISSION COUNSEL

Joe Deluca (919)431-3081
Bobby Bryan (919)431-3079

RULES REVIEW COMMISSION MEETING DATES
November 18, 2010 December 16, 2010
January 20, 2011 February 17, 2010

RULES REVIEW COMMISSION
October 21, 2010
MINUTES

The Rules Review Commission met on Thursday, October 21, 2010, in the Commission Room at 1711 New Hope Church Road,
Raleigh, North Carolina. Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, Dan
McLawhorn, and Ralph Walker.

Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana
Vojtko.

The following people were among those attending the meeting:

David Griffin DENR/Aquariums

John Hoomani Department of Labor

Erin Gould Department of Labor

Cathe Evans Board of Architecture

Shanon Gerger Allen and Pinnix

Karen Waddell Department of Insurance

Erin Glendening DHHS/Division of Health Service Regulation
Robert Hamilton ABC Commission

Chris Hoke DHHS/Division of Public Health

Nancy Pate Department of Environment and Natural Resources
Craig Smith DHHS/Division of Health Service Regulation
Linda Brinkley DHHS/Division of Public Health

Anca Grozav Office of State Budget and Management

Sara Nienow Department of Environment and Natural Resources

The meeting was called to order at 9:01 a.m. with Ms. Hayman presiding. She reminded the Commission members that they have a
duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e). Chairman Hayman asked for
any discussion, comments, or corrections concerning the minutes of the September 16, 2010 meeting. There were none and the
minutes were approved as distributed.

FOLLOW-UP MATTERS
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02 NCAC 34 .0331, .1103 — Structural Pest Control Commission. No rewritten rules have been submitted and no action was taken.

10A NCAC 14A .0103 — HHS/Division of Health Service Regulation. The Commission approved the rewritten rule submitted by the
agency.

10A NCAC 41C .0904 — Commission for Public Health. The Commission approved the rewritten rule submitted by the agency.

11 NCAC 13 .0528 — Department of Insurance. The Commission approved the rewritten rule submitted by the agency.
15A NCAC 28 .0502 — Department of Environment and Natural Resources. The Commission approved the rewritten rule submitted
by the agency.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Alcoholic Beverage Control Commission
All permanent rules were approved unanimously with the following exceptions:

04 NCAC 02R .0103 — The Commission objected to this rule based on lack of statutory authority and ambiguity. There is no authority
for the agency to adopt the definition for “aggrieved party” in (a)(3). The General Assembly has already defined “person aggrieved” in
the Administrative Procedure Act (APA) and the agency has not cited any authority for adopting a definition that might conflict with
the statutory definition. To the extent that there might be any conflict in the definitions, this conflict could arise in the conduct of a
contested case hearing. Even if there were authority to adopt the rule it is unclear which definition, the agency’s or the statutory
definition, would apply in the case of a contested case hearing which would be conducted under the APA and the rules of the Office of
Administrative Hearings

04 NCAC 02R .0701 — The Commission objected to this rule based on lack of statutory authority. There is no authority cited to
enlarge the restrictions pertaining to familial conflicts of interest, as set in (b) beyond the first degree.

04 NCAC 02R .0905 — The Commission objected to this rule based on lack of statutory authority and ambiguity. This rule sets
deposit requirements for local boards. The last paragraph contains a provision for altering or waiving these requirements. However the
guideline “for good cause shown” is not the “specific guideline” required by the Administrative Procedure Act (APA), NCGS 150B-
19(6). It is unclear what constitutes “good cause” in the context of this rule. The other guideline, “where adequate security for the
funds involved is demonstrated” is sufficiently specific.

04 NCAC 02R .1008 - The Commission objected to this rule based on lack of statutory authority and ambiguity. In (a) line 4 it is
unclear what constitutes a “direct or indirect” interest. For example does it constitute such an interest to own stock of whatever amount
or control in a spirituous liquor company or company that engages in any of the cited activities? Would it constitute a violation of this
rule to work, even limited hours, in such a company while also working for a local board, such as being a waiter or bartender in a
restaurant selling such beverages? For the same reasons as cited in the opinion concerning 2R .0701, staff believes that the
employment prohibition in (b) extending to first cousins is not authorized. Even if the Commission had authority to make an
employment prohibition extending as far as first cousins there is no authority cited for the additional provision in (b) extending that
prohibition to a person related not to a local board member but to a “member of any other authority that appoints members of the local
board.”

04 NCAC 02R .1502 — The Commission objected to this rule based on lack of statutory authority. There is no authority cited for the
markup price or formula as set out in (a) lines 4 - 6 to be “determined by the [ABC] Commission” outside rulemaking.

The Commission granted the Agency’s Request for Waiver of Rule 26 NCAC 05 .0108(a) and approved re-written rules 04 NCAC
02R .0103, 04 NCAC 02R .0905 and 04 NCAC 02R .1502.

Following the vote Commissioner Gray stated that he would like the record to reflect that he had prior knowledge that the ABC
Commission was promulgating rules in Winter, 2010 and had decided to recuse himself in the future hearing of those rules when he
accepted a speaking engagement before the NC Association of ABC Boards. The recent enactment of legislation by the General
Assembly nullified the opinions expressed by Commissioner Gray before the NCAABCB and he no longer has a conflict of interest
with any of the rules heard today. Also, he had a case which tangentially involved the ABC Commission but it resolved itself for all
practical purposes on Tuesday.

HHS - Division of Health Service Regulation
All permanent rules were approved unanimously.
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State Registrar
All permanent rules were approved unanimously.

Alarm Systems Licensing Board
Prior to the review of the rules from the Alarm Systems Licensing Board, Commissioner Gray recused himself and did not participate
in any discussion or vote concerning this rule because Charles McDarris, an attorney in his office represents the board.

12 NCAC 11 .0106 was approved unanimously.

Department of Labor and Apprenticeship Council
All permanent rules were approved unanimously with the following exceptions:

13 NCAC 14B .0202 - The Commission objected to this rule based on lack of statutory authority. In (a)(4), there is no authority cited
for the agency to set occupational requirements for apprenticeship instructors. G.S. 94-4 specifically states that "the selection and
training of teachers and coordinators of such instruction shall be the responsibility of State and local boards responsible for vocational
education."

13 NCAC 14B .0205 - The Commission objected to this rule based on ambiguity. In (g)(2), it is not clear to whom the department is
going to recommend a program for deregistration procedures. It appears that the department itself has the deregistration authority.
There is the same issue in (h).

13 NCAC 14B .0208 - The Commission objected to this rule based on lack of statutory authority. Item (5) is not consistent with G.S.
94-7(8). The statute provides that controversies or differences that cannot be adjusted locally be submitted to the Director for
determination. The rule requires the designation of some other authority.

13 NCAC 14B .0211, .0213, .0308 - The Commission objected to these rules based on lack of statutory authority. In each rule the
provision in Paragraph (c) giving a sponsor 30 days to appeal the director's decision (file a contested case) is not consistent with G.S.
150B-23(f) which gives 60 days. These objections apply to existing language in these Rules.

13 NCAC 14B .0401 - The Commission objected to this rule based on lack of statutory authority and ambiguity. In (c)(3), it is not
clear what factors the director will use in determining good cause for an extension. As written this provision amounts to a
modification provision without specific guidelines in violation of G.S. 150B-19(6). This objection applies to existing language in this
Rule.

13 NCAC 14B .0407 - The Commission objected to this rule based on ambiguity. In (a)(2)(C), it is not clear what constitutes "good
and sufficient reason." In (d), it is not clear what constitutes "good cause™ for de-registration. This objection applies to existing
language in this Rule.

13 NCAC 14B .0604 - The Commission objected to this rule based on ambiguity. In (b)(4), it is not clear what is meant by "the extent
to which the sponsor should be expected to correct any deficiencies through the achievement of goals and timetables for the selection
of apprentices.”

13 NCAC 14B .0610 - The Commission objected to this rule based on ambiguity. In (b)(7), it is not clear what other records will be
required by the director. This objection applies to existing language in this Rule.

13 NCAC 14B .0611 - The Commission objected to this rule based on ambiguity. In (e)(3), it is not clear what standards the
department will use in determining what is a reasonable time. This objection applies to existing language in this Rule.

13 NCAC 14B .0612 - The Commission objected to this rule based on ambiguity. In (a), it is not clear what standards the director will
use in determining what is a reasonable time. This objection applies to existing language in this Rule.

Board of Architecture
All permanent rules were approved unanimously with the following exceptions:

21 NCAC 02 .0108 - The Commission objected to this rule based on lack of statutory authority. There does not appear to be any
authority for the two hundred fifty dollars ($250.00) reinstatement fee. G.S. 83A-4 specifically prohibits the Board from collecting any
fees not authorized by Chapter 83A. G.S. 83A-11 allows the Board to reinstate in its discretion after one year from the date of
revocation, but it does not authorize any special fee to do so. It appears that this Rule stacks too many fees to come up with this
amount. This objection applies to existing language in the Rule.
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21 NCAC 02 .0204 - The Commission objected to this rule based on lack of statutory authority. There is no authority for the Board to
adopt a rule limiting the practice of architecture beyond any limitations in G.S. Chapter 83A. For instance, G.S. 83A-9 would appear
to allow for a general partnership, but the rule appears to prohibit that.

21 NCAC 02 .0206 - The Commission objected to this rule based on lack of statutory authority. There is no authority cited for the
Board to require seals for a Limited Liability Partnership as the rule does in (a)(3)(C), or for a partnership as the rule does in (a)(3)(D).
G.S. 83A-9 specifically states that G.S. Chapter 83A does not require partnership seals. The only seals required by statute are
individual seals and corporate seals. G.S. 57C-2-01(c) would extend that to Professional Limited Liability Companies.

21 NCAC 02 .0213 - The Commission objected to this rule based on lack of statutory authority. G.S. 83A-11 requires certificates to
be renewed on or before the first day in July every year. There is no authority cited for the Board to change that date to June 30 as the
rule does in (a), (b) and (c). "Certificate” and "License registration™ are used interchangeably in the statutes and rules.

21 NCAC 02 .0214 - The Commission objected to this rule based on lack of statutory authority. G.S. Chapter 83A only allows for
certification of individuals and corporations that meet the requirements of the Professional Corporation Act (G.S. 83A-8(a)). G.S.
57C-2-01(c) extends the authorization to Professional Limited Liability Companies. There is no authority cited for the Board to
require registration of Limited Liability Partnerships (G.S. 59-84.2). G.S. 83A-9 specifically says that partnerships do not need
certificates. That would seem to include Limited Liability Partnerships.

21 NCAC 02 .0215 - The Commission objected to this rule based on lack of statutory authority. There is no authority cited for the last
sentence in (a) prohibiting practice as an individual if the individual otherwise meets the requirements for individual licensure. G.S.
83A-9 specifically states that the enabling legislation does not require partnership certificates of practice. There is therefore no
authority for the Board to require them as the rule does in (e) and (f). This objection applies to existing language in the Rule.

Board of Massage and Bodywork Therapy
21 NCAC 30 .0629 was approved unanimously.

Medical Board
All permanent rules were approved unanimously.

TEMPORARY RULES
Chairman Hayman presided over the review of the log of temporary rules.

Department of Labor
All temporary repeals were approved unanimously.

Board of Community Colleges
23 NCAC 02C .0213 was approved unanimously.

REQUEST FOR FILING DEADLINE WAIVER

The Commission received a request for a waiver of its filing deadline for rules 15A NCAC 02B .0225, .0307 and .0308.
Commissioner Gray moved to approve the request. Commissioners Gray and McLawhorn voted to approve the motion.
Commissioners Crisp, Funderburk, Horton and Walker voted against the motion.

COMMISSION PROCEDURES AND OTHER BUSINESS

The Commission adopted Rule 26 NCAC 05 .0113 with an effective date of December 1, 2010.

The meeting adjourned at 10:48 a.m.

The next scheduled meeting of the Commission is Thursday, November 18 at 9:00 a.m.

Respectfully Submitted,

Dana Vojtko
Publications Coordinator
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LIST OF APPROVED PERMANENT RULES
October 21, 2010 Meeting

ALCOHOLIC BEVERAGE CONTROL COMMISSION

Definitions

Distribution, Inspection and Copies of ABC Laws

Fee for Computer Services

Definition

Request for Declaratory Ruling

Daily Deposits

Annual Independent Financial Audit

Warehouse: Presence of Unauthorized Person Prohibited

Audits to be Forwarded to Commission
Approval of New Stores

Definitions

Commemorative Bottles

Payment

Markup Formula
Removal of Beverages from ABC Stores

Purchase-Transportation Permits

Credit Card Sales

Purchase-Transportation Permits: Wine: Liguor
Mixed Beverage Permit/Invoice Form

Cabinet Permittees; Purchase-Transportation Permits
Designation of Store

HHS - HEALTH SERVICE REGULATION, DIVISION OF

04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R
04 NCAC 02R

.0103
.0303
.0304
.0601
.0603
.0905
.0907
.1005
1103
.1203
1301
.1405
.1407
.1502
1701
.1708
1710
.1801
.1802
.1803
.1902

Declaratory Rulings 10A NCAC 14A .0103
Information Required of Applicant 10A NCAC 14C .1202
Information Required of Applicant 10A NCAC 14C .1402
Performance Standards 10A NCAC 14C .1403
Definitions 10A NCAC 14C .1701
Performance Standards 10A NCAC 14C .1703
Information Required of Applicant 10A NCAC 14C .1902
Information Required of Applicant 10A NCAC 14C .2102
Performance Standards 10A NCAC 14C .2103
Support Services 10A NCAC 14C .2104
Staffing and Staff Training 10A NCAC 14C .2105
Facility 10A NCAC 14C .2106
Information Required of Applicant 10A NCAC 14C .2202
Performance Standards 10A NCAC 14C .2203
Definitions 10A NCAC 14C .2701
PUBLIC HEALTH, COMMISSION FOR

Accreditation of Training Courses 10A NCAC 41C .0904
STATE REGISTRAR
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Routine Requests for Certified Copies 10A NCAC 41H .0701
Research Requests 10A NCAC 41H .0702

INSURANCE, DEPARTMENT OF
Sanctions for NCEC Noncompliance by Licensees, Course Pro... 11 NCAC 13 .0528

ALARM SYSTEMS LICENSING BOARD
Determination of Experience 12 NCAC 11 .0106

LABOR, DEPARTMENT OF, AND APPRENTICESHIP COUNCIL

Apprenticeship Council 13 NCAC 14A .0103
Certification 13 NCAC 14A .0105
Public Access to Records 13 NCAC 14A .0108
Name: Address 13 NCAC 14B .0101
Registration Agency 13 NCAC 14B .0102
Veterans Training Assistance Allowances 13 NCAC 14B .0103
Definition 13 NCAC 14B .0104
Criteria for Apprenticeable Occupations 13 NCAC 14B .0201
Program Performance Standards 13 NCAC 14B .0203
Registration Request Procedure 13 NCAC 14B .0204
Registration of Apprentice and Agreement 13 NCAC 14B .0209
Termination and Extension of Agreements 13 NCAC 14B .0212
Standards for OJT Programs 13 NCAC 14B .0301
Registration Request Procedure for OJT Programs 13 NCAC 14B .0302
Eligiblity and Procedure for Registration of OJT Programs 13 NCAC 14B .0303
OJT Agreement 13 NCAC 14B .0305
Registration of OJT Agreements 13 NCAC 14B .0306
Termination and Extension of Agreements 13 NCAC 14B .0309
De-Reqistration of Program 13 NCAC 14B .0402
Voluntary De-Registration 13 NCAC 14B .0403
De-Reqgistration 13 NCAC 14B .0404
De-Registration for Inactivity 13 NCAC 14B .0405
Reinstatement of Registration 13 NCAC 14B .0406
Complaint Procedure 13 NCAC 14B .0503
Noncompliance with Federal and State Equal Opportunity Re... 13 NCAC 14B .0616

ENVIRONMENT AND NATURAL RESOURCES, DEPARTMENT OF

Sales of Alcohol or Controlled Substances 15A NCAC 28 .0502
ARCHITECTURE, BOARD OF

Definitions 21 NCAC 02 .0109
Architect and Firm Contact Information as on File with th... 21 NCAC 02 .0201
Name of Firm 21 NCAC 02 .0205
Dishonest Conduct 21 NCAC 02 .0208
Unprofessional Conduct 21 NCAC 02 .0209
Annual Listing of Partnership 21 NCAC 02 .0216
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RULES REVIEW COMMISSION

Registered Limited Liability Partnership 21 NCAC02 .0219
Application for Registration by Exam 21 NCAC 02 .0301
Examination 21 NCAC 02 .0302
Licensure by Reciprocity 21 NCAC 02 .0303
Continuances Failure to Appear 21 NCACO02 .0701
Subpoenas 21 NCACO02 .0703
MASSAGE AND BODYWORK THERAPY, BOARD OF
Student Enrollment Agreement 21 NCAC 30 .0629
MEDICAL BOARD
Continuing Medical Education 21 NCAC 32S .0216
Limited Physician Assistant License for Disasters and Eme... 21 NCAC 32S .0219
Expedited Application for Physician Assistant Licensure 21 NCAC 32S .0220

LIST OF APPROVED TEMPORARY RULES

October 21, 2010 Meeting

LABOR, DEPARTMENT OF
Scope 13 NCAC 07F .0901
Incorporation by Reference 13 NCAC 07F .0902
Definitions 13 NCAC 07F .0903
Operator Qualification and Certification 13 NCAC 07F .0904
Signal Person Qualification 13 NCAC 07F .0905
Maintenance and Repair Employee Qualification 13 NCAC 07F .0906
Training 13 NCAC 07F .0907
Fall Protection 13 NCAC 07F .0908
Design, Construction and Testing 13 NCAC 07F .0909
Equipment With a Rated Hosting/Lifting Capacity of 2,000 ... 13 NCAC 07F .0910
Equipment Modifications 13 NCAC 07F .0911
Assembly and Disassembly of Equipment 13 NCAC 07F .0912
Power Line Safety 13 NCAC 07F .0913
Wire Rope 13 NCAC 07F .0914
Inspections 13 NCAC 07F .0915
Operation of Equipment 13 NCAC 07F .0916
Operational Aids 13 NCAC 07F .0917
Safety Devices 13 NCAC 07F .0918
Signals 13 NCAC 07F .0919
Hoisting Personnel 13 NCAC 07F .0920
Tower Cranes 13 NCAC 07F .0921
Derricks 13 NCAC 07F .0922
Floating Cranes/Derricks and Land Cranes/Derricks on Barges 13 NCAC 07F .0923
Overhead and Gantry Cranes 13 NCAC 07F .0924
Dedicated Pile Drivers 13 NCAC 07F .0925
Sideboom Cranes 13 NCAC 07F .0926
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RULES REVIEW COMMISSION

Operator Certification - Written Examination - Technical ... 13 NCAC 07F .0927

COMMUNITY COLLEGES, BOARD OF
School Absence for Religious Observances 23 NCAC 02C .0213
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CONTESTED CASE DECISIONS

This Section contains the full text of some of the more significant Administrative Law Judge decisions along with an index to
all recent contested cases decisions which are filed under North Carolina's Administrative Procedure Act. Copies of the
decisions listed in the index and not published are available upon request for a minimal charge by contacting the Office of
Administrative Hearings, (919) 431-3000. Also, the Contested Case Decisions are available on the Internet at
http://www.ncoah.com/hearings.

OFFICE OF ADMINISTRATIVE HEARINGS

Chief Administrative Law Judge
JULIAN MANN, 11

Senior Administrative Law Judge
FRED G. MORRISON JR.

ADMINISTRATIVE LAW JUDGES

Beecher R. Gray Randall May
Selina Brooks A. B. Elkins Il
Melissa Owens Lassiter Joe Webster
Don Overby
PUBLISHED
CASE DECISION
AGENCY AL DATE
AGENCY NUMBER ALJ E— REGISTER
CITATION
ALCOHOLIC BEVERAGE CONTROL COMMISSION
ABC Commission v. Quickstops of Guilford County, Inc., T/A Road Runner Express (Regional 09 ABC 5421 Brooks 04/19/10
Road)
ABC Commission v. Ghulam Khan v. T/A West Green Market 09 ABC 4303 Brooks 04/19/10
ABC Commission v. Sarabjit Kaur v. T/A G&S Food Market 09 ABC 5257 Brooks 04/19/10
ABC Commission v. Quickstops of Guildford County, Inc., T/A Road Runner Express (Lee Street) 09 ABC 5422 May 06/09/10
ABC Commission v. Boulos 2, Inc., T/A Akron Texaco 10 ABC 0027 May 04/21/10
ABC Commission v. Startown Lounge, Inc. T/A 5 O'clock Somewhere 10 ABC 0153 Gray 06/25/10
ABC Commission v. Diversified Investments and Growth, LLC, T/A Petro Mart 6 10 ABC 0576 Webster 07/09/10
ABC Commission v. Scooby's Bar & Restaurant, Sherri Lynn Bridgeman 10 ABC 2512 Gray 08/02/10
ABC Commission v. Alpha 3 Enterprises LLC, T/A Liquid Room 10 ABC 2659 Lassiter 07/14/10
ABC Commission v. Taqueria Guadalajara 1, Inc, Jaime Fuentes Vice President 10 ABC 3107 Brooks 07/15/10
ABC Commission v. Ab3 LLC T/A On the Roxx 10 ABC 4120 Brooks 10/08/10
ABC Commission v. EI Corona Mexican Restaurant Inc., T/A Corona Il 10 ABC 4122 May 09/24/10
ABC Commission v. Ben Long Wang, T/A Sapporo Bistro 10 ABC 4843 May 10/15/10
BOARD OF SOCIAL WORK CERTIFICATION AND LICENSURE
Miriam Deborah Kahn Sichel v. Social Work Certification and Licensure Board 10 BSW 2454 Overby 06/25/10
DEPARTMENT OF CRIME CONTROL AND PUBLIC SAFETY
Tammy S. Barbone v. Crime Victims Compensation Comm. 08 CPS 2667 Brooks 07/16/10
Christine G. Mroskey v. Crime Victims Compensation 09 CPS 0451 Gray 06/24/10
Ace Wrecker Service Inc, Secretary of Crime Control and Public Safety 09 CPS 2292 Overby 03/31/10
William Pickard Trucking, Inc., William Pickard v. Dept. of Crime Control and Public Safety, 09 CPS 4692 Brooks 06/09/10
State Highway Patrol
California Overland Ltd., NC State Highway Patrol, Motor Carrier Enforcement Section 09 CPS 5225 Overby 05/12/10
Earl Stanley Peters 111 v. Victims Compensation Service Division 09 CPS 5444 Elkins 08/30/10
Alice Conrad v. Crime Victims Compensation Commission 09 CPS 6168 Brooks 04/01/10
Marius A. Christian v. State Highway Patrol 09 CPS 6368 Overby 08/13/10
Jose H. Geronimo Ramirez v. Victims and Justice Services 09 CPS 6454 May 06/23/10
David Leon Darby v. Division of Crime Control and Public Safety 09 CPS 6703 Overby 08/17/10
Selective Clearing and Grading, Inc., Danny Creech, Lynn Creech v. Crime Control and Public 09 CPS 6726 Gray 07/29/10
Safety
Harry L. Foy Jr., Department of Crime Control and Public Safety, Div. of State Highway Patrol 09 CPS 6728 Overby 08/17/10
Motor Carrier Enforcement Section
James M. Abdella v. Department of Crime Control and Public Safety v. Motor Carrier 09 CPS 6740 Overby 08/18/10
Enforcement Div
AD Gustafson Inc., Andrew Gustafson v. State Highway Patrol 10 CPS 0071 Lassiter 07/30/10
Benjamin C. Simmons |1, Precision Custom Farming, LLC v. DMV 10 CPS 0419 Elkins 06/29/10 25:04 NCR 515
Keon J. Jones v. Victims Compensation Commission 10 CPS 0848 Webster 07/26/10
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CONTESTED CASE DECISIONS

X&M Trucking, Xavier Artis v. Dept State Highway Patrol, DMV 10 CPS 0855 Lassiter 07/20/10
Preferred Materials Inc v. Department of Crime Control & Public Safety, DMV 10 CPS 0931 Elkins 08/30/10
AD Gustafson, Inc., Andrew Gustafson v. Secretary of Crime Control 10 CPS 2072 Gray 06/15/10
Michael A. Rossi Sr., v. Dept. of Crime Control and Public Safety, Div. of Victims Compensation 10 CPS 2478 Lassiter 08/30/10
Services
McLain, LLC, Phillip McLain v. NC State Highway Patrol 10 CPS 2515 Brooks 07/02/10
Vincent John Hall v. Crime Victims Compensation Commission, Maxton Police Department, 10 CPS 2811 Gray 10/04/10
Officer Duron Burney
Anne F. Palmer v. Victim and Justice Services 10 CPS 3604 Lassiter 09/08/10
A list of Child Support Decisions may be obtained by accessing the OAH Website: http://www.ncoah.com/hearings/decisions/
DEPARTMENT OF HEALTH AND HUMAN SERVICES
Peterkin & Associates Inc v. DHHS 09 DHR 1883 Gray 10/15/10
C&W Alternative Family Living Facility, Inc., v. CenterPoint Human Services and DHHS 09 DHR 3377 Brooks 06/16/10
Kevin Summers v. DHHS, Div. of Health Service Regulation, Health Care Personnel Registry 09 DHR 3766 Overby 08/12/10
Ward Drug Co. of Nashville Gary Glisson v. DHHS 09 DHR 3830 Webster 04/29/10
Mekre Francis v. DHHS, Div. of Health Service Regulation 09 DHR 3935 Gray 05/27/10
Mattie Lowe/Angela Lowe, Lowe Family Care Home #3 v. DHHS, Division of Health Service 09 DHR 4148 Gray 08/27/10
Regulation
Kid Ventures Inc., d/b/a Health Park Child Development Center v. Div. of Child Development 09 DHR 4887 Overby 06/22/10
DHHS
Kimberly N. Carter (Davis) v. DHHS, Div. of Health Service Regulation 09 DHR 5133 Webster 08/03/10
A+ Child Development Center LLC, v. DHHS, Division of Child Development 09 DHR 5443 May 04/27/10
Gail N. Highsmith v. DHHS 09 DHR 5513 Brooks 05/13/10
Sarah J. Bridges v. DHHS 09 DHR 5583 Brooks 05/27/10
Onslow MRI, LLC v. DHHS, Div. of Health Service Regulation, Certificate of Need Section and 09 DHR 5617 Overby 06/24/10
Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging
Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging v. DHHS, Division of 09 DHR 5638 Overby 06/24/10
Health Service Regulation, CON Section and Onslow MRI, LLC
Rex Hospital, Inc, d/b/a Rex Hospital and UNC and Wake Radiology Oncology Services v. DHHS, 09 DHR 5769 Gray 07/20/10
Division of Health Service Regulation, Certificate of Need Section and Parkway
Urology, P.A.
University of North Carolina Hospitals at Chapel Hill, and Rex Hospital, Inc. d/b/a Rex Healthcare 09 DHR 5770 Gray 07/20/10
and Wake Radiology Oncology Services, PLLC v. DHHS
Wake Radiology Oncology Services, PLLC and University of North Carolina Hospitals at Chapel 09 DHR 5785 Gray 07/20/10
Hill and Rex Hospital, Inc. d/b/a Rex Healthcare v. DHHS, Division of Health Service
Regulation, CON Section and Parkway Urology, P.A. d/b/a Cary Urology, P.A.
The Charlotte-Mecklenburg Hospital Authority, d/b/a Carolinas Rehabilitation-Mount Holly and 09 DHR 6116 Brooks 07/26/10 25:08 NCR 1010
d/b/a Carolinas Health Care System v. DHHS, Div of Health Service Regulation
CON Section and Caromont Health, Inc. and Gaston Memorial Hospital, Inc
June Rae Crittenden v. Health Care Registry Section, DHHS 09 DHR 6166 Overby 03/29/10
Kelvin Donelle Lewis v. Health Care Personnel Registry , Nurse Aide Registry 09 DHR 6196 Webster 04/05/10
Elizabeth Ann Holt v. DHHS, Division of Health Service Regulation 09 DHR 6347 Brooks 03/31/10
Gloria Manley v. DHHS-DCD 09 DHR 6816 Overby 06/24/10
Estate of Nora L. Edwards, Wanda Harrington v. DHHS, Div. of Medical Assistance 09 DHR 6836 Overby 03/16/10
Jerry Flood, Forever Young Group Care v. DHHS, Div. of Health Service Regulation 09 DHR 6839 Gray 10/01/10
Teresa Dargan Williams v. DHHS, Division of Health Service Regulation 10 DHR 0246 Gray 05/21/10
Helen Graves v. DHHS 10 DHR 0334 Elkins 08/30/10
Samuel and Nita Gaskin v. DHHS 10 DHR 0420 Overby 06/09/10
Zulu Nwankwo v. DHHS, Div. of Health Service Regulation Mental Health Licensure and Cert. 10 DHR 0449 Webster 10/08/10
TLC Adult Group Home, Sonja Hazelwood v. DHHS, Div. of Health Service Regulation 10 DHR 0485 Lassiter 06/11/10
Tamekia Cain v. DHHS, Division of Health Service 10 DHR 0488 Gray 05/20/10
Margarette Snow v. DHHS 10 DHR 0648 Mann 09/07/10
Elizabeth Locke v. DHHS, Div. of Health Service Regulation, Health Care Personnel Registry 10 DHR 0678 Webster 06/17/10
Cassandra Johnson v. Div. of Child Development, DHHS 10 DHR 0683 Brooks 06/29/10
Karen Stutts v. DHHS 10 DHR 0719 May 08/18/10
Candy Bynum-Anderson v. DHHS, Division of Facility Services, Health Care Personnel Registry 10 DHR 0793 Gray 07/29/10
John J. Hannan v. Wake County Finance Dept 10 DHR 0831 Webster 08/27/10
Ryan Bonscot Shearin v. Walter B. Jones Alcohol & Drug Treatment Center 10 DHR 0957 Gray 08/02/10
Jessica Monnot v. Wake Med EMS 10 DHR 0960 Elkins 09/20/10
Filmore Academy Educational Institute Inc v. DHHS, Div. of Child Development 10 DHR 1032 Elkins 08/30/10
Omega Independent Living Services Inc, Site IV v. Div. of Health Service Regulation 10 DHR 1173 Elkins 08/30/10
Group Homes of Forsyth, Inc., Independence Group Home MHL #034-151 v. DHHS, Div. of 10 DHR 1165 May 07/16/10
Health Service Regulation
Timothy S. Wilson v. DHHS 10 DHR 1252 Brooks 06/18/10
Park Village Rehab and Health v. DHHS 10 DHR 1305 Elkins 09/15/10
Felicia J. Stewart v. DHHS, Div. of Health Service Regulation 10 DHR 1348 Lassiter 06/21/10
Phillip D. Hollifield, Administrator of the Estate of Phillip W. Hollifield v. DHHS 10 DHR 1448 Brooks 06/16/10
Wee Wiggles Child Care Center a/k/a P&L Services LLC, Patricia York, and Ramona Jones 10 DHR 1514 May 07/20/10
Carrolton Home Care Inc d/b/a Community Home Care & Hospice; Community Home Care & 10 DHR 1614 Overby 08/11/10
Hospice Inc. d/b/a Community Home Care & Hospice; and Community Home Care
of Vance County Inc. d/b/a Community Home Care & Hospice v. DHHS, Div. of
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Health Service Regulation, CON Section and DHHS, Div. of Health Service
Regulation Acute and Home Care Licensure and Certification Section

Triad ENT Debbie Beck v. DHHS, Division of Medical Assistance 10 DHR 1668 May 08/04/10
Elizabeth House Blackwell v. DHHS, Div. of Health Service Regulation 10 DHR 1670 Overby 07/15/10
Sandbox Academy Child Care Center, Cynthia Martin v. OAH, DHHS 10 DHR 1837 Mann 08/27/10
Patrice Michelee Harris-Powell v. DHHS, Div. of Health Service Regulation 10 DHR 2067 Elkins 07/26/10
Joseph B. Twine 11l v. DHHS 10 DHR 2068 Elkins 08/30/10
Lenora Wesley v. Division of Child Development, DHHS 10 DHR 2069 Gray 08/17/10
Deborah Gail Robinson v. DHHS, Health Service Regulation 10 DHR 2448 Elkins 10/18/10
Happy Feet Learning Center, Tamika Herron v. Division of Child Development, DHHS 10 DHR 2658 Mann 08/20/10
Community Helps Network, LLC v. Alamance-Caswell Local Management Enity f/k/a Alamance- 10 DHR 2660 Brooks 07/02/10
Caswell MH/DD/SA
Michael Parks c/o Fresh Start Residential Services Inc v. Div. of Medical Assistance Program 10 DHR 2661 Overby 07/21/10
Integrity/BHRS
Laytoya Daniels v. DHHS, Div. of Health Service Regulation, Health Care Personnel Registry 10 DHR 2913 Webster 08/27/10
The Circle of Courage Faith House (formerly Birges House) LaRonda Woods-Freeman v. DHHS 10 DHR 2937 Overby 08/13/10
Ms. Emery E. Milliken General Counsel
Baker's Counseling and Mentoring Center, Inc., v. The Division of Mental Health, Developmental 10 DHR 2989 Brooks 08/24/10
Disabilities and Substance Abuse Services
Ultimate Care LLC, Fostoria Pierson v. DHHS-NC State Atty Gen Office 10 DHR 3052 Brooks 08/23/10
Community Support Specialists, Annie Della Kenion v. Dept. of Mental Health, Substance Abuse 10 DHR 3060 Overby 08/04/10
and Development Disabilities, DHHS
Positive Connection Community Services, Inc., DHHS 10 DHR 3128 Gray 07/30/10
Peggy's Home Health Care, Inc., DHHS 10 DHR 3309 Gray 07/30/10
Straight Walk Family Services., Inc., DHHS 10 DHR 3411 Gray 07/30/10
Our Future Child Care, Gloria Williams v. Div. of Child Development/DHHS 10 DHR 3448 Brooks 09/07/10
Vivian U. Enyinnaya v. DHHS, Division of Health Service Regulation 10 DHR 3470 Gray 09/07/10
The Lawson's House v. Division of Mental Health/Developmental Disabilities and Substance 10 DHR 3472 Gray 09/09/10
Abuse Services
Felecia Moore Rhyne v. DHHS, Division of Health Service Regulation 10 DHR 3578 Brooks 09/07/10
Tiffany Horne v. DHHS 10 DHR 3579 Brooks 09/07/10
Pamela Terry-President/Administrator People Achieving Living Skills Inc. (PALS) v. DHHS, Div 10 DHR 3883 Lassiter 08/18/10
Of Health Service Regulation Mental Health Licensure & Certification
King's Memorial Christian Academy v. DHHS, Div. of Child Development 10 DHR 4719 Gray 09/30/10
Patricia Hill, Building Joy in Healthcare v. DHSR 10 DHR 4842 Lassiter 09/23/10
Crandell's Enterprises Inc., Mary Ann Crandell-MHL #-092-669 10 DHR 5201 Overby 10/15/10
DEPARTMENT OF CORRECTION
Robert Lee Hood v. DOC 10 DOC 4838 Lassiter 10/11/10
DEPARTMENT OF JUSTICE
Jay Eduard Krueger v. Criminal Justice Education and Training Standards Commission 06 DOJ 0578 Webster 06/29/10
Scott Ray Berkley v. Criminal Justice Education and Training Standards Commission 09 DOJ 3750 Gray 06/25/10
Tony Blaine Drake v. Criminal Justice Education and Training Standards Commission 09 DOJ 4151 Lassiter 04/14/10
Daniel Brannon Gray v. Sheriff's Education and Training Standards Commission 09 DOJ 4364 May 03/15/10
Phyllis Ann Johnson v. DOJ, Company Police Program 09 DOJ 5295 Elkins 05/03/10 25:01 NCR 111
Joseph Thomas DePrisco v. Criminal Justice Education and Training Standards Commission 09 DOJ 5354 Lassiter 06/01/10
Michael Gray Solomon, Jr v. Sheriffs' Education and Training Standards Commission 09 DOJ 5648 Gray 06/30/10
Lang Lemorris Harrison v. Sheriffs' Education and Training Standards Commission 09 DOJ 5649 May 07/30/10
Kenneth Maidene, Jr v. Sheriff's Education and Training Standards Commission 09 DOJ 5650 Overby 04/19/10
Dustin RY Hussey v. Sheriffs' Education and Training Standards Commission 09 DOJ 5857 Brooks 07/27/10
Jeffrey Gray Royall v. Sheriffs' Education and Training Standards Commission 09 DOJ 5859 May 07/28/10
Mitchell Ray Satterthwaite v. Criminal Justice Education and Training Standards Commission 09 DOJ 6326 Lassiter 07/16/10
Dustin Matthew James v. Sheriffs' Education and Training Standards Commission 09 DOJ 6254 Gray 05/07/10
Robert Clay Thompson v. Sheriffs' Education and Training Standards Commission 10 DOJ 0064 Webster 07/26/10
Frankie Durwood Hill v. Sheriffs' Education and Training Standards Commission 10 DOJ 0065 Overby 07/24/10
Charles Lovelace Williams v. Sheriffs' Education and Training Standards Commission 10 DOJ 0066 Gray 05/26/10
Richard Anthony Simpson v. Sheriffs' Education and Training Standards Commission 10 DOJ 0155 Lassiter 07/21/10
Phillip Daniel Griffin v. Sheriffs' Education and Training Standards Commission 10 DOJ 0156 Gray 07/21/10
Anthony Paul Britt v. Sheriffs' Education and Training Standards Commission 10 DOJ 0157 Gray 06/02/10
Wayne Keith Timmons v. Sheriffs' Education and Training Standards Commission 10 DOJ 0158 Gray 05/26/10
Jeffrey Edward Byrd v. Sheriffs' Education and Training Standards Commission 10 DOJ 0389 May 05/26/10
John David Dykes v. Criminal Justice Education and Training Standards Commission 10 DOJ 0391 Lassiter 08/10/10
Jason Robert Bryant v. Sheriffs' Education and Training Standards Commission 10 DOJ 0394 Lassiter 09/29/10
William Lee Walter v. Private Protective Services Board 10 DOJ 0528 Webster 04/22/10
Mark Mauldin v. Criminal Justice Education and Training Standards Commission 10 DOJ 0583 Gray 07/29/10
Thomas Bernard Clark v. Private Protective Services Board 10 DOJ 1009 Lassiter 07/23/10
Michael H. Robinson v. DOJ, Company Police Program 10 DOJ 1093 Brooks 07/29/10
Michael Luther Cole v. Private Protective Service Board 10 DOJ 1102 Lassiter 07/26/10
Frederick Charles Newingham v. Private Protective Services Board 10 DOJ 1103 Lassiter 07/23/10
Steven Daniel Blue v. Private Protective Service Board 10 DOJ 1250 Webster 08/03/10
Brian Scott Bradshaw v. Alarm Systems Licensing Board 10D0OJ 1738 Webster 08/03/10
Geoffrey Paul Doucette v. Sheriffs' Education and Training Standards Commission 10 DOJ 2378 Overby 08/20/10
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Vincent Vanlear McMiillan v. Sheriffs' Education and Training Standards Commission 10 DOJ 3185 Gray 10/04/10
Timothy Tracy Walker v. Criminal Justice Education and Training Standards Commission 10 DOJ 3288 Gray 09/13/10
DEPARTMENT OF LABOR
Mac VI1II Enterprises Inc, d/b/a Instant Imprints Michael McDonald v. DOL, John Hoomani Legal 10 DOL 3556 May 09/29/10
Counsel
Nader Behrouzjou v. Office of Administrative Hearings 10 DOL 3719 May 09/24/10
DEPARTMENT OF TRANSPORTATION
Andrew Scott Treadway v. Commissioner of Division of Motor Vehicles, Mr. Robertson 10 DOT 3746 May 08/19/10
DEPARTMENT OF STATE TREASURER
Michael L. Bost Sr., v. Retirement System 09 DST 3781 May 04/15/10
Jane C. Brocious v. State Treasurer Retirement System Division 09 DST 4066 Gray 03/25/10 25:03 NCR 350
Russell Ray Rouse v. DOT, Retirement Systems Division 10 DST 0068 Overby 07/21/10
STATE BOARD OF EDUCATION
Benjamin Franklin Wyche Jr. v. State Board of Education 10 EDC 2449 Overby 07/20/10
Dionne B. Stafford Pursley v. State Board of Education 10 EDC 2685 Overby 07/21/10
Olivia C. Dombrowski v. Dept. of Public Instruction 10 EDC 3345 Gray 09/09/10
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
Quality Built Homes Inc. v. DENR, Division of Water Quality 09 EHR 2650 May 07/22/10
Windy Woods, LLC v. DENR, Division of Water Quality 09 EHR 4621 Gray 06/04/10 25:05 NCR 674
Rufus E. Murray v. DENR, Division of Marine Fisheries 09 EHR 5042 Gray 07/23/10
Joel F. Hollowell Oil Co, Inc 18,582.02 v. DENR 10 EHR 0287 Elkins 10/18/10
Joel F. Hollowell Oil Co, Inc 16,969.43 v. DENR 10 EHR 0288 Elkins 10/18/10
Joel F. Hollowell Oil Co, Inc 7,576.10 v. DENR 10 EHR 0289 Elkins 10/18/10
Little Miracles Child Care, Margaret Mosley v. Moore County Health Department, DENR 10 EHR 0624 Gray 08/11/10
Wyatt Aldridge Construction Inc. v. DENR, The Sedimentation Pollution Control Act of 1973 10 EHR 0796 Overby 10/14/10
Bradford M. Kimzey v. DENR, Division of Environmental Health 10 EHR 0876 Overby 06/23/10
Thom Road Development, LLC v. DENR, Div. of Land Resources 10 EHR 2723 Gray 09/13/10
Peter Pallas v. Association of Local Health Directors 10 EHR 2972 Overby 09/02/10
Saul Romero v. DENR, Div. of Environmental Health 10 EHR 3061 Gray 09/17/10
Northview Mobile Home Park, James Rice v. DENR 10 EHR 3132 Gray 09/27/10
Bill M. Klimvakis, Bill's Plumbing v. DENR, Division of Waste Management 10 EHR 3286 Overby 08/23/10
DEPARTMENT OF INSURANCE
Tammy A. Lee v. Blue Cross Blue Shield of NC 09 INS 6817 Overby 05/03/10
Benton E. Miles, Jr., State Health Plan 10 INS 0720 Brooks 06/08/10
James Edward Summerlin v. State Health Plan 10 INS 2520 Gray 09/21/10
OFFICE OF STATE PERSONNEL
Linda Cheryl Strider v. Vance County Board of Social Services 08 OSP 0904 Lassiter 06/25/10
Gwendolyn E. White v. DHHS, Department of Information Resource Management (DIRM) 08 OSP 0991 Webster 06/14/10 25:04 NCR 519
Privacy and Security Office
Jewel C. Mosley v. Wilson County Health Department, Felix Meyer, Director 08 OSP 2140 Gray 07/20/10
Spencer Batchelor v. NCSU Campus Police 09 OSP 0059 Lassiter 03/29/10 25:03 NCR 358
Nedra T. Rollins v. NC State University 09 OSP 1536 Overby 06/07/10
Bobby L. Murray v. NCCU 09 OSP 2149 Gray 06/18/10 25:07 NCR 933
Mekre Francis v. DHHS, Division of Mental Health, Developmental Disabilities and Substance 09 OSP 2813 Gray 05/27/10
Abuse Services, Murdoch Developmental Center
Willie Hubbs v. Broughton Hospital 09 OSP 3326 Brooks 04/19/10 25:03 NCR 372
Pamela D. Shoffner v. Agricultural and Technical State University, Mr. Linc Butler, Assistant 09 OSP 4432 Brooks 05/19/10
Vice Chancellor for Human Resources
Charolettee Hope v. Cumberland County Department of Social Services 09 OSP 4436 Gray 04/15/10
O'Tonious T. Raynor v. DHHE, Emery Milliken 09 OSP 4648 Webster 07/26/10 25:07 NCR 948
Charles T. Hodge Jr. v. Mike Totolo, Vance County Public Schools 09 OSP 4977 Elkins 08/30/10
Michael Karr v. DHHS, Division of Vocational Rehabilitation Services 09 OSP 5157 Elkins 07/19/10 25:07 NCR 960
Robert L. Hamm v. Department of Correction 09 OSP 5320 May 04/15/10
Horace Blakeney v. UNC Charlotte 09 OSP 5352 Brooks 07/14/10
Steven Dancy v. Appalachian State University 09 OSP 5566 Brooks 08/02/10
Quintino Brooks v. NCCU 09 OSP 5567 Webster 04/28/10 25:03 NCR 379
Dwight Steven Murphy v. DHHS, Div. of Services for the Blind 09 OSP 5924 Webster 05/13/10
LaCinda L. McKenzie v. O'Berry Center 09 OSP 6785 Lassiter 06/21/10
Glenn Hodge v. DOT 10 OSP 0229 Lassiter 06/14/10
Stephen R. West v. UNC 10 OSP 1567 Overby 09/02/10
Janice F. Stokes v. DOC, Division of Community Corrections 10 OSP 2316 Gray 08/20/10
Beverly Ann Wynn v. DOC, Div. of Community Corrections and Div. of Prisons 10 OSP 2415 Elkins 09/20/10
Alvin L. Bess v. The County of Cumberland 10 OSP 2517 Overby 06/25/10
Cynthia Lloyd v. Vance County 10 OSP 2577 Overby 08/30/10
John Anthony McDonald, Il v. DHHS, Division of Information Resource Management 10 OSP 2786 Gray 06/24/10
Tammy R. Northern v. County of Durham Criminal Justice Resources Center 10 OSP 2904 Gray 08/20/10
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Cornelia G. Snow v. Wendy Godwin/Longleaf Neuro-Medical Treatment Center 10 OSP 2909 Lassiter 06/29/10
Angela R. Harris v. DOC 10 OSP 3007 Lassiter 08/31/10
Vance L. Yates v. DJJDP Dept. of Juvenile Justice & Delinquency Prevention 10 OSP 3155 Overby 08/20/10
Maureen Marie Schepis v. DHHS, J. lverson Riddle Developmental Center, Emery Milliken, DHHS 10 OSP 3346 Gray 08/30/10
General Counsel
George A. McLamb v. DOC 10 OSP 4398 Gray 10/20/10
OFFICE OF SECRETARY OF STATE
Jenny S. Thompson v. Department of SOS 09 SOS 2342 Lassiter 03/17/10
Jessica Nicole Blackwell Lewis v. Dept. of SOS 09 SOS 6174 Elkins 08/30/10
James D. Harrison v. Notary Public Commission 10 SOS 1515 May 06/15/10
UNC HOSPITALS
Alexander Lee v. UNC Hospitals 10 UNC 1095 Elkins 08/30/10
Edwin Matthews v. UNC Hospitals 10 UNC 2576 Overby 09/13/10
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