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NORTH CAROLINA ADMINISTRATIVE CODE CLASSIFICATION SYSTEM

The North Carolina Administrative Code (NCAC) has four major classifications of rules. Three of these, titles, chapters, and sections are
mandatory. The major classification of the NCAC is the title. Each major department in the North Carolina executive branch of
government has been assigned a title number. Titles are further broken down into chapters which shall be numerical in order.
Subchapters are optional classifications to be used by agencies when appropriate.

TITLE 21 TITLE 24
NCACTITLES LICENSING BOARDS INDEPENDENT AGENCIES

1 ADMINISTRATION 1 Acupuncture 1 Housing Finance
2 AGRICULTURE & CONSUMER SERVICES 2 Architecture 2 Agricultural Finance Authority
3 AUDITOR 3 Athletic Trainer Examiners 3 Safety & Health Review
4 COMMERCE 4 Auctioneers Board
5 CORRECTION 6 Barber Examiners _ 4 Reserved
6 COUNCIL OF STATE 8 Certified Public Accountant Examiners 5 State Health Plan Purchasing
7 CULTURAL RESOURCES 10 Chiropractic Examiners Alliance Board (Repesled)
8 ELECTIONS 11  Employee Assistance Professionals
9 GOVERNOR 12 General_ Contractors

14  Cosmetic Art Examiners
10A HEALTHAND HUMAN SERVICES 16 Dental Examiners
11 INSURANCE 17  DieteticsNutrition
12 JUSTICE 18 Electrica Contractors
13 LABOR 19 Electrolysis
14A CRIME CONTROL & PUBLIC SAFETY 20 Foresters
15A  ENVIRONMENT &NATURAL RESOURCES | 21  Geologists
16 PUBLIC EDUCATION 22  Hearing Aid Dedlers and Fitters
17 REVENUE 25 Interpreter/Trangliterator (Reserved)
18 SECRETARY OF STATE 26  LandscapeArchitects
19A TRANSPORTATION 28  Landscape Contractors
20 TREASURER 29  Locksmith Licensing Board
21*  OCCUPATIONAL LICENSING BOARDS 30  Massege & Bodywork Therapy
22 ADMINISTRATIVE PROCEDURES 31 Maital and Family Therapy
23 COMMUNITY COLLEGES 33 Midwifery Joint Committee
24+ INDEPENDENT AGENCIES gg E‘fjrr‘gfr?’gsef vice, Board of
2 STATE PERSONNEL 37  Nursing Home Administrators
26 ADMINISTRATIVE HEARINGS 38  Occupational Therapists
27 NC STATE BAR 40 Opticians
28 JUVENILE JUSTICE AND DELINQUENCY 42 Optometry

PREVENTION 44 Osteopathic Examination (Repeal ed)

45  Pastoral Counselors, Fee-Based Practicing

46  Pharmacy

48  Physical Therapy Examiners

50 Plumbing, Heating & Fire Sprinkler

Contractors

52  Podiatry Examiners

53  Professiona Counselors

54  Psychology Board

56  Professional Engineers & Land Surveyors

57 Real Estate Appraisal Board

58  Real Estate Commission

60 Refrigeration Examiners

61 Respiratory Care Board

62  Sanitarian Examiners

63  Socia Work Certification

64  Speech & Language Pathologists &

Audiologists

65  Therapeutic Recreation Certification

66 Veterinary Medical Board

68  Substance Abuse Professionals

69 Soil Scientists

Note: Title 21 contains the chapters of the various occupational licensing boards and Title 24 contains the chapters of independent agencies.
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EXPLANATION OF THE PUBLICATION SCHEDULE

This Publication Schedule is prepared by the Office of Administrative Hearings as a public service and the computation of time periods are not to be deemed binding or controlling.
Time is computed according to 26 NCAC 2C .0302 and the Rules of Civil Procedure, Rule 6.

GENERAL

The North Carolina Register shall be published twice
a month and contains the following information
submitted for publication by a state agency:

(1) temporary rules;

(2)  notices of rule-making proceedings;

(3) text of proposed rules;

(4) text of permanent rules approved by the Rules
Review Commission;

(5) notices of receipt of a petition for municipal
incorporation, as required by G.S. 120-165;

(6) Executive Orders of the Governor;

(7) fina decision letters from the U.S. Attorney
General concerning changes in laws affecting
voting in a jurisdiction subject of Section 5 of
the Voting Rights Act of 1965, as required by
GS. 120-30.9H;

(8) orders of the Tax Review Board issued under
G.S. 105-241.2; and

(9) other information the Codifier of Rules
determines to be helpful to the public.

COMPUTING TIME: In computing time in the
schedule, the day of publication of the North Carolina
Register is not included. The last day of the period so
computed is included, unlessit is a Saturday, Sunday,
or State holiday, in which event the period runs until
the preceding day which is not a Saturday, Sunday, or
State holiday.

FILING DEADLINES

ISSUE DATE: The Register is published on the first
and fifteen of each month if the first or fifteenth of
the month is not a Saturday, Sunday, or State holiday
for employees mandated by the State Personnel
Commission. If the first or fifteenth of any month is
a Saturday, Sunday, or a holiday for State employees,
the North Carolina Register issue for that day will be
published on the day of that month after the first or
fifteenth that is not a Saturday, Sunday, or holiday for
State employees.

LAST DAY FOR FILING: Thelast day for filing for any
issue is 15 days before the issue date excluding
Saturdays, Sundays, and holidays for State
employees.

NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing
date shall be at least 15 days after the date a notice of
the hearing is published.

END OF REQUIRED COMMENT  PERIOD
An agency shall accept comments on the text of a
proposed rule for at least 60 days after the text is
published or until the date of any public hearings held
on the proposed rule, whichever islonger.

DEADLINE TO SUBMIT TO THE RULES REVIEW
COMMISSION: The Commission shall review a rule
submitted to it on or before the twentieth of a month
by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR
SESSION OF THE GENERAL ASSEMBLY: This date is
the first legislative day of the next regular session of
the General Assembly following approval of the rule
by the Rules Review Commission. See GS. 150B-
21.3, Effective date of rules.



EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 54
GOVERNOR’'STASK FORCE ON DRIVING WHILE IMPAIRED

WHEREAS, the operation of motor vehicles on our highways by persons while impaired constitutes a serious threat to the
health and safety of our citizens; and

WHEREAS, alarge portion of the fatal crashes on our highways are alcohol related; and the “Booze It and Lose It” program
has made driving while impaired a major area of emphasis; and

WHEREAS, the State of North Carolina must consider strong measures designed to deter and prevent the operation of motor
vehicles by persons while impaired;

NOW THEREFORE, by the power vested in me as Governor by the laws and Constitution of North Caroling, IT IS
ORDERED:

Section 1. Establishment.

The Governor's Task Force on Driving While Impaired is hereby reestablished. The Task Force shall be an ad hoc
committee of the Governor’'s Highway Safety Commission. The Task Force shall be composed of not more than thirty-five members
appointed by the Governor to serve at the pleasure of the Governor. The Governor shall designate one of the members as Chair and
one as Vice Chair. Additiona members shall include, but not be limited to, representatives of law enforcement, the judicial system
and the General Assembly.

Section 2. Meetings.
The Task Force shall meet regularly at the call of the Chair and may hold special meetings at any time at the call of the Chair
or the Governor. The Task Forceis authorized to conduct public hearings.

Section 3. Expenses.

Members of the Task Force shall be reimbursed for such necessary travel and subsistence expenses as are authorized by
N.C.G.S. 138-5. Funds for reimbursement of such expenses shall be made available from funds authorized by the Governor’'s
Highway Safety Program.

Section 4. Duties.

The Task Force shall have the following duties:

@ Review the General Statutes of North Carolina applicable to driving while impaired;
(b) Review proposalsin other states designed to deter driving while impaired:

(© Consider legidlative proposals to the North Carolina General Assembly;

(d) Recommend actions to reduce driving while impaired; and
(e Other such duties as assigned by the Chair or the Governor.
Section 5. Reports.

The Task Force shall present an interim report to the Governor no later than May 14, 2004 and a fina report no later than
January 14, 2005. The Task Force shall be dissolved when its final report is presented to the Governor.

This Order shall be effective immediately.

Done in the Capitol City of Raleigh, North Carolina, this 4th day of December, 2003.

Michael F. Eadey, Governor

ATTEST:

Elaine F. Marshall, Secretary of State

18:14 NORTH CAROLINA REGISTER January 15, 2004
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PROPOSED RULES

days.  Satutoryreference: G.S 150B-21.2.

Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules. The agency
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a
later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially froma prior published
notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60

TITLE 02—-DEPARTMENT OF AGRICULTURE AND
CONSUMER SERVICES

Notice is hereby given in accordance with G.S. 150B-21.2 that
the North Carolina Board of Agriculture intends to repeal the
rules cited as 02 NCAC 43L .0104-.0108, .0113-.0116, .0201-
.0206, .0401-.0409, .0701-.0702.

Proposed Effective Date: May 1, 2004

Instructions on How to Demand a Public Hearing: (must be
requested in writing within 15 days of notice): Any person may
request a public hearing on the proposed rules by submitting a
request in writing no later than January 30, 2004, to David S.
McLeod, Secretary, NC Board of Agriculture, 1001 Mail Service
Center, Raleigh, NC 27699-1001.

Reason for Proposed Action: These Rules set forth fees for
space rental at various farmers markets operated by the
Department. These Rules have been superseded by a rental rate
schedule adopted by the Board pursuant to G.S. 106-6.1 and are
no longer necessary.

Procedure by which a person can object to the agency on a
proposed rule: Any person may object to the proposed rules by
submitting a written statement of objections(s) to David S
McLeod, Secretary, NC Board of Agriculture, 1001 Mail Service
Center, Raleigh, NC 27699-1001.

Written comments may be submitted to: David S. McLeod,
Secretary, NC Board of Agriculture, 1001 Mail Service Center,
Raleigh, NC 27699-1001, phone (919) 733-7125 x249, fax (919)
716-0105 and email david.mcleod@ncmail.net.

Comment period ends. March 15, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the
Rules Review Commission approves the rule, the rule will
become effective as provided in G.S. 150B-21.3(bl). The
Commission will receive written objections until 5:00 p.m. on
the 6" business day preceding the end of the month in which a
rule is approved. The Commission will receive those objections
by mail, delivery service, hand delivery, or facsimile
transmission. If you have any further questions concerning the

submission of objections to the Commission, please call a
Commission staff attorney at 919-733-2721.

Fiscal Impact
] State
] L ocal
] Substantive (>$3,000,000)
X None

CHAPTER 43-MARKETS
SUBCHAPTER 43L —MARKETS

SECTION .0100 - FEES: STATE FARMERS MARKET AT
RALEIGH

02 NCAC 43L .0104 GATE FEE
Authority G.S 106-22; 106-530; 106-6.1.
02 NCAC 43L .0105 PERIOD FOR SHED LEASE
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0106
RENTAL BASIS

TEMPORARY OR SEASONAL

Authority G.S. 106-22; 106-530; 106-6.1.
02 NCAC 43L .0107 LENGTH OF AGREEMENT
Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0108 COMMERCIAL TRUCKERS
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0113 GATE FEES
Authority G.S. 106-530; 106-6.1.

02 NCAC 43L .0114 ADJUSTMENT OF RENTALS
Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0115
ETC.

ASSESSMENT OF TRUCKS:

Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0116 EXEMPTIONS

18:14
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PROPOSED RULES

Authority G.S 106-22; 106-530; 106-6.1.

SECTION .0200 - FEES: CHARLOTTE FARMERS
MARKET

02 NCAC 43L .0201 BASE PRICES
Authority G.S. 106-22; 106-530; 106-6.1.
02 NCAC 43L .0202 GATE FEES
Authority G.S. 106-6.1.
02 NCAC 43L .0203 MISCELLANEOUSFEES
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0204 SPACE AVAILABILITY
Authority G.S. 106-530; 106-6.1.

02 NCAC 43L .0205 SPACE LIMITATIONS
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0206 TRUCK RENT BASIS
Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0401 RETAIL BUILDINGS
Authority G.S. 106-530; 106-6.1.

02 NCAC 43L .0402 GATE FEES

Authority G.S. 106-530; 106-6.1.

02 NCAC 43L .0403
SHEDS

FARMERSAND TRUCKERS

Authority G.S. 106-530; 106-6.1.
02 NCAC 43L .0404 MISCELLANEOUSFEES
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0405 YEARLY DELIVERY PERMIT
Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0406 SPACE AVAILABILITY
Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0407 SPACE LIMITATIONS
Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0408 TRUCK-RENT BASIS

Authority G.S 106-22; 106-530; 106-6.1.

02 NCAC 43L .0409 FEESFOR SPECIAL EVENTS

Authority G.S 106-530; 106-6.1.

02 NCAC 43L .0701 PAYMENT OF FEES

Authority G.S. 106-22; 106-530; 106-6.1.

02 NCAC 43L .0702 GATE FEES

Authority G.S 106-22; 106-530; 106-6.1.

*kkhkkkhkkkkkkkkk kK kK *k

Notice is hereby given in accordance with G.S. 150B-21.2 that
the North Carolina Board of Agriculture intends to amend the
rule cited as 02 NCAC 48A .1208.

Proposed Effective Date: May 1, 2004

Instructions on How to Demand a Public Hearing: (must be
requested in writing within 15 days of notice): Any person may
request a public hearing on the proposed rule by submitting a
request in writing no later than January 30, 2004, to David S.
McLeod, Secretary, NC Board of Agriculture, 1001 Mail Service
Center, Raleigh, NC 27699-1001.

Reason for Proposed Action: The proposed rule change would
increase the nursery dealer certification fee from $10 to $50, in
order to offset reductionsin appropriated funds.

Procedure by which a person can object to the agency on a
proposed rule: Any person may object to the proposed rule by
submitting a written statement of objection(s) to David S
McLeod, Secretary, NC Board of Agriculture, 1001 Mail Service
Center, Raleigh, NC 27699-1001.

Written comments may be submitted to: David S. McLeod,
Secretary, NC Board of Agriculture, 1001 Mail Service Center,
Raleigh, NC 27699-1001, phone (919) 733-7125 — x249, fax
(919) 716-0105, and email david.mcleod@ncmail.net.

Comment period ends: March 15, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the
Rules Review Commission approves the rule, the rule will
become effective as provided in G.S. 150B-21.3(b1). The
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PROPOSED RULES

Commission will receive written objections until 5:00 p.m. on
the 6" business day preceding the end of the month in which a
rule is approved. The Commission will receive those objections
by mail, delivery service, hand delivery, or facsimile
transmission. If you have any further questions concerning the
submission of objections to the Commission, please call a
Commission staff attorney at 919-733-2721.

Fiscal |mpact
] State
] Local
] Substantive (>$3,000,000)
X None

CHAPTER 48 - PLANT INDUSTRY
SUBCHAPTER 48A - PLANT PROTECTION
SECTION .1200 - NURSERY CERTIFICATION

02 NCAC 48A .1208
CERTIFICATE

(8 Persons who maintain no regular nursery but who deal in
nursery stock grown in regularly certified or registered nurseries
and/or collected plants shall be required to possess a nursery
dealer certificate. To obtain such a certificate, the nursery dealer
must submit an application listing all sources of nursery stock
and collected plants to be distributed or sold. It shal be a
violation of this Section for a nursery dealer to distribute or sell
nursery stock or collected plants which have not been inspected
and certified by an inspector in North Carolina or a duly
authorized plant pest regulatory official of another state or
country.

(b) The annual fee for a nursery dedler certificate shall be fifty
dollars ($50.00) for each location from which nursery stock is
sold, bartered, exchanged or given away. This certificate expires
December 31 of each year.

() All nursery stock and/or collected plants in the custody of
any dealer shall be subject to inspection at any time and shall be
maintained in certifiable condition. Dedler certificates can be
revoked at any time for cause. Records shall be kept of al plant
acquisitions and shall be made available to any inspector of the
North Carolina Department of Agriculture and Consumer
Services upon request.

NURSERY DEALER

Authority G.S 106-65.45; 106-65.46; 106-284.18; 106-420.

TITLE 07—-DEPARTMENT OF CULTURAL RESOURCES

Notice is hereby given in accordance with G.S. 150B-21.2 that
the North Carolina Department of Cultural Resources intends to
adopt the rules cited as 07 NCAC 04R .0916-.0917 and amend
therule cited as 07 NCAC 04R .0909.

Proposed Effective Date: July 1, 2004

Location: Archives & History Building, 3 Floor, Room 305,
109 E. Jones &., Raleigh, NC

Reason for Proposed Action: The proposed action is
necessary in order for the Department of Cultural Resources to
charge fees for processing historic preservation certification
applications. The North Carolina General Assembly enacted
legidlation this year that allows the Department of Cultural
Resources to charge users a fee. The earmarked fee revenue
will enable us to hire additional staff in order to improve the
efficiency of our programs related to the state historic
preservation rehabilitation tax credits. In addition, although the
state credit for income-producing projects is contingent upon
approval by NPS for the federal credit, we must also create a
separate application for income-producing projects in order to
charge a state review fee.

Procedure by which a person can object to the agency on a
proposed rule: Objections may be submitted in writing to
Jeffrey J. Crow during the comment period. Additional
objections may be made verbally and in writing at the public
hearing for the rules.

Written comments may be submitted to: Jeffrey J. Crow, NC
Department of Cultural Resources, 4610 Mail Service Center,
Raleigh, NC 27699-4610, phone (919) 807-7280, and fax (919)
733-8807.

Comment period ends: March 15, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the
Rules Review Commission approves the rule, the rule will
become effective as provided in G.S. 150B-21.3(b1). The
Commission will receive written objections until 5:00 p.m. on
the 6" business day preceding the end of the month in which a
rule is approved. The Commission will receive those objections
by mail, delivery service, hand delivery, or facsimile
transmission. If you have any further questions concerning the
submission of objections to the Commission, please call a
Commission staff attorney at 919-733-2721.

Fiscal Impact
L] State
L] L ocal
] Substantive (>$3,000,000)
X None

CHAPTER 04 - DIVISION OF ARCHIVES AND HISTORY

SUBCHAPTER 04R - ARCHAEOLOGY AND HISTORIC
PRESERVATION SECTION

Public Hearing:
Date: March 3, 2004 SECTION .0900 - TAX ACT CERTIFICATION REVIEW
Time: 2:00 p.m.
18:14 NORTH CAROLINA REGISTER January 15, 2004
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PROPOSED RULES

07 NCAC 04R .0909 SCOPE OF RULESAND
OVERVIEW OF STATUTORY AUTHORITY

@ Rules .0901 - .0908 of this Section relate to
recommendations made by the State Historic Preservation
Officer (SHPO) to the Secretary of the Interior in connection
with federal tax incentives involving the rehabilitation of
income-producing historic properties.

(b) The SHPO makes certifications of historic significance and
certifications of rehabilitation in connection with state tax
incentives involving the rehabilitation of non-income-producing
historic properties. The rules .0909 - .0915 of this Section are
applicable to these certifications.

(c) The procedures for obtaining certifications are set forth in
Rules .0909 - .0915 of this Section. Owners wishing
certifications shall provide sufficient documentation to the
SHPO to make certification decisions. These procedures shall
be applicable to future and pending certification requests except
as otherwise provided herein.

(d) Requests for certifications and approvals of proposed
rehabilitation work shall be sent by an owner to the SHPO for
review. All certification decisions shall be made by the SHPO
based upon review by HPO staff of the application and
supporting documentation.

(6) Rule .0916 of this Section relates to fees charged for
reviewing income-producing and  nonincome-producing
rehabilitation certification requests.

(f) The SHPO makes certifications of rehabilitation in
connection with state tax incentives involving the rehabilitation
of income-producing historic properties. Rule .0917 of this
Section is applicable to the coordination with the Federal
Certified Historic Rehabilitation Program for these rehabilitation
certification requests.

Authority G.S. 105-129.35; 105-129.36A.

07 NCAC 04R .0916 FEES FOR PROCESSING
REHABILITATION CERTIFICATION REQUESTS

(8 The North Carolina Department of Cultural Resources shall
charge fees for reviewing income-producing and nonincome-
producing rehabilitation certification requests in accordance with
the schedule in this Rule.

(b) Payment shall be made to North Carolina Department of
Cultural Resources. A certification decision by the State Historic
Preservation Office shall not be issued on an application until
the appropriate remittance is received by the department. Fees
are nonrefundable.

(c) No fee shall be charged for rehabilitations under twenty-five
thousand dollars ($25,000).

(d) The fee for review of proposed rehabilitation projects over
twenty-five thousand dollars ($25,000) is two hundred fifty
dollars ($250.00). The initial fee for review of a proposed
rehabilitation project shall be deducted from the final review fee.
(e) The fees for review of completed rehabilitation projects are
based on the dollar amount of the costs attributed solely to the
rehabilitation of the certified historic structure as provided by the
owner in the Historic Preservation Certification Application,
Request for Certification of Completed Work, in accordance
with the schedule in this Rule

Completed Qualifying Rehabilitation Fee
Expenditures
$25,000 - $49,999 $250
$50,000 - $99,999 $500
$100,000 - $149,999 $750
$150,000 - $199,999 $1,000
$200,000 - $299,999 $1,250
$300,000 - $399,999 $1,750
$400,000 - $499,999 $2,250
$500,000 - $999,999 $2,750
$1,000,000 - $4,999,999 $5,250
$5,000,000 or more $7,750

(f)_In thefollowing casesthe fee for preliminary review is two
hundred fifty dollars ($250.00) and the fee for final review is
computed on the basis of the total completed qualifying
rehabilitation expenditures:

(1) In the case of a rehabilitation project which
includes more than one certified historic
structure where the structures are judged by
the reviewing authority to have been
functionaly related historically to serve an
overall purpose; or

(2) In the case of multiple building projects
where:
(A) there is no historic _functiona

relationship among the structures and
which are under the same ownership;

(B) properties are located in the same
historic district;

(© properties are adjacent or contiguous;

(D) properties are of the same

architectural type (e.g., rowhouses,
loft buildings, commercial buildings);
and

(E) properties are submitted by the owner
for review at the same time.

Authority G.S 105-129.35; 105-129.36A.

07 NCAC 04R .0917 COORDINATIONWITH THE
FEDERAL INCOME-PRODUCING HISTORIC
PRESERVATION REHABILITATION PROGRAM

(a) A taxpayer is not required to apply for or pay the state fee
for reviewing an income-producing rehabilitation certification
request if the taxpayer is not going to utilize the state tax
incentive.

(b) National Park Service certification of a property as
historically significant shall be deemed to be certification of a
property as historically significant by the State Historic
Preservation Officer.

(c) The State Historic Preservation Officer shall certify and
forward income-producing rehabilitation projects to the National
Park Service for review, and National Park Service review shall
constitute final _certification. The Nationa Park Service
certification shall not be deemed to be project certification by
the State Historic Preservation Officer.

(d) Taxpayers are cautioned that deadlines and requirements for
state certifications may differ from deadlines and reguirements
for federal certifications.

Authority G.S 105-129.35; 105-129.36A.
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TITLE 10A —DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Commission for MH/DD/SAS intends to amend the rules
cited as 10A NCAC 26E .0102, .0104-.0105, .0108, .0111.

Proposed Effective Date: June 1, 2004

Instructions on How to Demand a Public Hearing: (must be
requested in writing within 15 days of notice): A person may
demand a public hearing on the proposed rules by submitting a
request in writing to Cindy Kornegay, 3018 Mail Service Center,
Raleigh, NC 27699-3018, by January 30, 2004.

Reason for Proposed Action: The proposed amendment for
these Rulesis necessary as a result of Session Law 2003-335(SB
876).

Procedure by which a person can object to the agency on a
proposed rule: The objection, reasons for the objection and the
clearly identified portion of the rule to which the objection
pertains, may be submitted in writing to Cindy Kornegay, 3018
Mail Service Center, Raleigh, NC 27699-3018.

Written comments may be submitted to: Cindy Kornegay,
3018 Mail Service Center, Raleigh, NC 27699-3018, phone
(919) 733-7011, fax (919) 733-9455, and email
cindy.kornegay@ncmail.net.

Comment period ends: March 15, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the
Rules Review Commission approves the rule, the rule will
become effective as provided in G.S. 150B-21.3(bl). The
Commission will receive written objections until 5:00 p.m. on
the 6" business day preceding the end of the month in which a
rule is approved. The Commission will receive those objections
by mail, delivery service, hand delivery, or facsimile
transmission. If you have any further questions concerning the
submission of objections to the Commission, please call a
Commission staff attorney at 919-733-2721.

Fiscal Impact
] State
] Local
] Substantive (>$3,000,000)
X None

CHAPTER 26 —-MENTAL HEALTH, GENERAL

SUBCHAPTER 26E - MANUFACTURERS:

DISTRIBUTORS: DISPENSERS AND RESEARCHERS
OF CONTROLLED SUBSTANCES

SECTION .0100 - REGISTRATION OF
MANUFACTURERS: DISTRIBUTORS: AND
DISPENSERS OF CONTROLLED SUBSTANCES

10A NCAC 26E .0102 DEFINITIONS
As used in this Section, the following terms shall have the
meanings specified:

@ The term "act" means the North Carolina
Controlled Substances Act (G.S. Chapter 90,
Article 5).

()] The term "Commission” means the
Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services.

3 The term "basic class' means as to controlled
substances listed in Schedules|, 11 and V1I:

@ each of the opiates including its
isomers, esters, ethers, salts and salts
of isomers, esters and ethers
whenever the existence of such
isomers, esters, ethers and sdts is
possible within the specific chemical
designation listed in Schedule | of the
North Carolina Controlled Substances
Act;

(b) each of the opium derivatives
including its sdlts, isomers and salts
of isomers whenever the existence of
such sdts, isomers and sats of
isomers is possible within the specific
chemical designation listed in
Schedule | of the North Carolina
Controlled Substances Act;

(c) each of the hallucinogenic substances
including its salts, isomers and salts
of isomers is possible within the
specific chemical designation listed in
Schedule | of the North Carolina
Controlled Substances Act;

(d) each of the following substances
whether  produced directly or
indirectly by extraction from

substances of vegetable origin or

independently by means of chemical

synthesis or by a combination of
extraction and chemical synthesis:

(i) opium including raw opium,
opium extracts, opium fluid
extracts, powdered opium,
granulated opium,
deodorized  opium  and
tincture of opium;

(i) apomorphine;

(iii) ethylmorphine;

(iv) hydrocodone;

(v) hydromorphone;

(vi) metopon;
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(4)
Q)

(6)

()

(8)

()

(10)

(11)

(12)

(vii) morphine;
(viii)  oxycodone;
(ix) oxymorphone;
x) thebaine;

(xi) mixed alkaloids of opium
listed in Schedule | of the
North Carolina Controlled

Substances Act;
(xii) cocaine; and
(xiii)  ecgonine;
(e each of the opiates including its
isomers, esters, ethers, salts and salts
of isomers, esters and ethers

whenever the existence of such
isomers, esters, ethers and sdlts is
possible within the specific chemical
designation listed in Schedule Il of
the North Carolina Controlled
Substances Act; and
® methamphetamine including its salts,
isomers and salts of isomers when
contained in any injectable liquid.
The term "DEA" means the Federa Drug
Enforcement Administration.
The term "Director" means the Director of the
Divison of Menta Health, Developmental
Disabilities and Substance Abuse Services,
Department of Health and Human Services.
The term "hearing" means any hearing held
pursuant to this part of the granting, denial,
revocation or suspension of a registration
pursuant to G.S. 90-102 and 90-103.
The term "individual practitioner" means a
physician, dentist, veterinarian or other
individual licensed, registered or otherwise
permitted by the state to dispense a controlled
substance in the course of professional practice
but does not include a pharmacist, a pharmacy
or an ingtitutional practitioner.
The term "institutional practitioner" means a
hospital or other person (other than an
individual) licensed, registered or otherwise
permitted, by the United States or the
jurisdiction in which it practices, to dispense a
controlled substance in the course of
professional practice, but does not include a
pharmacy.
The term "person” includes any individual,
corporation, government or governmental
subdivision or agency, business trust,
partnership, association or other legal entity.
The terms "register" and "registration” refer
only to registration required and permitted by
G.S. 90-102.
The term "registrant” means any person who is
registered pursuant to G.S. 90-102.
The term "office-based opioid treatment"
means any controlled substance listed in
Schedule 111-V dispensed for the maintenance
or detoxification treatment of opioid addiction

or for the detoxification treatment of opioid
dependence.

(13) Any term not defined in this Section shall have
the definition set forth in G.S. 90-87.

Authority G.S. 90-100; 143B-147(a)(5).

10A NCAC 26E .0104
REGISTER

() Every person who manufactures, distributes or dispenses any
controlled substance or who proposes to engage in the manu-
facture, distribution or dispensing of any controlled substance in
this state shall obtain annually a registration unless exempted by
law or pursuant to Rules .0107 through .0109 of this Section.

(b) Only persons actually engaged in such activities are required
to obtain a registration; related or affiliated persons who are not
engaged in such activities are not required to be registered. (For
example, a stockholder or parent corporation of a corporation
manufacturing controlled substances is not required to obtain a
registration.)

(c) Any person applying for registration or re-registration shall
file, annually, an application for registration with the
Department of Health and Human Services and submit the
required nonrefundable fee with the application. Categories of
applicants and the annual fee for each category are as follows:

PERSONS REQUIRED TO

CATEGORY FEE

(@) Clinic 125.00

2 Hospital 300.00
3 Nursing Home 100.00
4 Teaching Institution 100.00
(5) Researcher 125.00
(6) Analytical Laboratory 100.00
@) Distributor 500.00
(8 Manufacturer 600.00
(9 Office-Based Opioid Treatment 0.00

For any person applying for registration at least six months or
less prior to the end of the fiscal year, the required annua fee
submitted with the application shall be reduced by one-half of
the above listed fee for each category.

Authority G.S 90-100; 90-101; 143B-210(9).

10A NCAC 26E .0105 SEPARATE REGISTRATION
FOR INDEPENDENT ACTIVITIES
(& The following groups of activities are deemed to be
independent of each other:
@ manufacturing controlled substances;
2 distributing controlled substances;
(©)] dispensing controlled substances listed in
Schedules 11 through V;
4 conducting research [other than research
described in  Subparagraph (6) of this
Paragraph] with controlled substances listed in
Schedules I through V;
(5) conducting instructional  activities with
controlled substances listed in Schedule 11
through V;
(6) conducting research with narcotic drugs listed
in Schedules Il through V for the purpose of
continuing the dependence on such drugs of a
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narcotic drug dependent person in the course
of conducting an authorized clinical
investigation in the development of a narcotic
addict rehabilitation program pursuant to a
notice of claims investigational exemption for
a new drug approved by the Food and Drug

Administration;

(7 conducting research and instructional activities
with controlled substances listed in Schedules
| and VI;

(8) conducting chemical analysis with controlled

substances listed in any schedule; and

9 dispensing of controlled substances in
Schedule I11-V for opioid treatment.

(b) Every person who engages in more than one group of
independent activities shall obtain a separate registration for
each group of activities except as provided in this Paragraph.
Any person when registered to engage in the group activities
described in each subparagraph in this Paragraph shall be
authorized to engage in the coincident activities described in that
subparagraph without obtaining a registration to engage in such
coincident activities provided that unless specifically exempted,
the individual complies with all requirements and duties
prescribed by law for persons registered to engage in such
coincident activities:

(N} A person registered to manufacture any
controlled substance or basic class of
controlled substance shall be authorized to
distribute that substance or class but no other
substance or class which the individua is not
registered to manufacture.

2 A person registered to manufacture any
controlled substance listed in Schedules Il
through V shal be authorized to conduct
chemica anaysis and preclinica research
(including quality control analysis) with
narcotic and nonnarcotic controlled substances
listed in those Schedules the individua is
authorized to manufacture.

3 A person registered or authorized to conduct
research with a basic class of controlled
substances listed in Schedules | and VI shall
be authorized to manufacture such class if and
to the extent that such manufacture is set forth
in the research protocol filed with the Drug
Enforcement Administration and to distribute
such class to other persons registered or
authorized to conduct research with such class
or registered or authorized to conduct chemical
analysis with controlled substances.

4 A person registered or authorized to conduct
chemical analysis with controlled substances
shall be authorized to manufacture such
substances for analytica or instructiona
purposes, to distribute such substances to other
persons registered or authorized to conduct
chemica analysis or instructiona activities or
research with such substances and to persons
exempted from registration pursuant to Rule
.0109 of this Section and to conduct

instructional  activities  with  controlled
substances.

5) A person registered or authorized to conduct
research [other than research described in
Paragraph (a)(6) of this Rule] with controlled
substances listed in Schedules Il through V
shall be authorized to conduct chemical
analysis with controlled substances listed in
those schedules in which the individua is
authorized to conduct research, to manufacture
such substances if and to the extent that such
manufacture is set forth in a statement filed
with the application for registration and to
distribute such substances to other persons
registered or authorized to conduct chemical
analysis, instructional activities or research
with such substances and to persons exempted
from registration pursuant to Rule .0109 of this
Section and to conduct instructional activities
with controlled substances.

(6) A person registered to dispense controlled
substances listed in Schedules Il through V
shall be authorized to conduct research [other
than research described in Paragraph (a)(6) of
this Rule] and to conduct instructiona
activities with those substances.

(c) A single registration to engage in any group of independent
activities may include one or more controlled substances listed
in schedules authorized in that group of independent activities.
A person registered to conduct research with controlled
substances listed in Schedules | and VI may conduct research
with any substance listed in Schedules | and VI for which the
individual has filed and approved a research protocol from the
Drug Enforcement Administration.

Authority G.S. 90-100; 90-101; 143B-210(9).

10A NCAC 26E .0108
PRACTITIONERS
(@) The requirement of registration is waived for all physicians,
dentists, podiatrists, pharmacists, optometrists and veterinarians
practicing as individual practitioners and licensed in North
Carolina by their respective boards to the extent authorized by
their boards; except as noted in G.S. 90-101 al.

(b) An individua practitioner (other than an intern, resident or
foreigntrained physician on the daff of a Veterans
Administration facility or physician who is an agent or employee
of the Health Bureau of the Canal Zone Government) who is an
agent or employee of another practitioner registered to dispense
controlled substances may, when acting in the usual course of
employment, administer and dispense (other than by issuance of
prescription) controlled substances if and to the extent that such
individual practitioner is authorized or permitted to do so by the
juridiction in which  the individual practices under the
registration of the employer or principal practitioner in lieu of
being registered.

(¢) An individua practitioner who is an intern, resident or
foreign-trained physician or physician on the staff of a Veterans
Administration facility or physician who is an agent or employee
of the Health Bureau of the Canal Zone Government may

EXEMPTION OF INDIVIDUAL
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dispense, administer and prescribe controlled substances under
the registration of the hospital or other registered institution in
which the individual is employed in lieu of being registered,

provided that:

D)

@)

3

(4)

()

(6)

such dispensing, administering or prescribing
is done in the usual course of professional
practice;

such individual practitioner is authorized or
permitted to do so by the jurisdiction in which
theindividual is practicing;

the hospital or other institution by whom the
individual is employed has verified that the
individual practitioner is so permitted to
dispense, administer or prescribe drugs within
the jurisdiction;

such individual practitioner is acting only
within the scope of employment in the hospital
or ingtitution;

the hospital or other institution authorizes the
intern, resident or foreign-trained physician to
dispense or prescribe under the hospita
registration and designates a specific internal
code number for each intern, resident or
foreign physician so authorized. The code
number shall consist of numbers, letters or a
combination thereof and shall be a suffix to the
institution's Drug Enforcement Administration
registration number preceded by a hyphen
(e.g., AP0123456-10 or AP0123456-A12); and
a current list of interna codes and the
corresponding individual practitioner is kept
by the hospital or other ingtitution and is made
available at all times to other registrants and
law enforcement agencies upon request for the
purpose of verifying the authority of the
prescribing individual practitioner.

(d) An individua on the staff of a teaching or research
institution may handle controlled substances under the

registration of the institution

in which the individua is

employed in lieu of being registered, provided that:

)

2

the institution authorizes the staff member to
handle under the institution registration and
designates a specific internal code number for
each staff member so authorized. The code
number shall consist of numbers, letters or a
combination thereof and shall be a suffix to the
institution's Drug Enforcement Administration
registration number preceded by a hyphen
(e.g., AP0123456-10 or AP0123456-A12); and
a current list of internal codes and the
corresponding staff members are kept by the
institution and is made available at al times to
other registrants and law enforcement agencies
upon request for the purpose of verifying the
authority of theindividua staff member.

Authority G.S. 90-100; 90-101; 143B-210(9).

10A NCAC 26E .0111

APPLICATION FORMS:

CONTENTS: SIGNATURE

(@) Any person required to be registered and is not so registered
and is applying for registration:

@

@

©)

4)

®)

(6)

@)

©)

9

to manufacture or distribute controlled
substances, shall apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 225;

to dispense controlled substances listed in
Schedules 1l through V, shal apply on
Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 224;

to conduct instructional activities with
controlled substances listed in Schedules 11
through V, shal apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 224;

to conduct research with controlled substances
listed in Schedules Il through V other than
research described in .0105(a)(6) of this
Subchapter, shall apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 225 with
evidence of federa registration to conduct
research with such controlled substances;

to conduct research with narcotic drugs listed
in Schedules 11 through V, as described in
.0105(a)(6) of this Subchapter, shall apply on
Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 225 with evidence of
federal registration to conduct research with
such controlled substance;

to conduct research with controlled substances
listed in Schedules | and VI, shall apply on
Commission for Mental Hedlth,
Developmental Disabilities and Substance
Abuse Services Form 225 with evidence of
federal registration to conduct research with
such controlled substances;

to conduct instructional activities with
controlled substances listed in Schedules | and
V1, shall apply as a researcher on Commission
for Mental Health, Developmental Disabilities
and Substance Abuse Services Form 225 with
evidence of federa registration to conduct
instructional  activities  with  controlled
substances,

to conduct chemical analysis with controlled
substances listed in any schedule, shall apply
on Commission for Menta Hedth,
Developmental Disabilities and Substance
Abuse Services Form 225; and

to dispense controlled substances in Schedule
I11-V for opioid treatment, shall apply on
Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 224.

(b) Any person registered and applying for re-registration:

@

to manufacture or distribute controlled
substances, shall apply on Commission for
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Mental Health, Developmental Disabilities and
Substance Abuse Services Form 227,

2 to dispense controlled substances in Schedules
Il through V, shall apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 226;

3 to conduct instructional activities with
controlled substances listed in Schedules Il
through VI, shall apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 226;

4 to conduct research with controlled substances
listed in Schedules 1l through V other than
research described in Rule .0105(a)(6) of this
Subchapter, shall apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 227,

(5) to conduct research with narcotic drugs listed
in Schedules 1l through V, as described in
Rule .0105(a)(6) of this Subchapter, shall
apply on Commission for Menta Headlth,
Developmental Disabilities and Substance
Abuse Services Form 227,

(6) to continue to conduct research with
controlled substances listed in Schedules | and
VI under one or more approved research
protocols, shal apply on Commission for
Mental Health, Developmental Disabilities and
Substance Abuse Services Form 227,

@) to continue to conduct instructional activities
with controlled substances listed in Schedules
| and VI under one or more approved federal
instructional  statements, shall apply as a
researcher on Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 227; (8) to conduct
chemical analysis with controlled substances
listed in any schedule, shall apply on
Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 227; and

9 to dispense controlled substances in Schedule
[11-V in opioid treatment , shall apply on

Commission for Mental Health,
Developmental Disabilities and Substance
Abuse Services Form 226.

(c) Commission for Mental Health, Developmental Disabilities
and Substance Abuse Services Forms 224 and 225 may be
obtained by writing to the Director. Commission for Mental
Health, Developmental Disabilities and Substance Abuse
Services Forms 226 and 227 will be mailed as applicable to each
registered person approximately 60 days before the expiration
date of registration; if any registered person does not receive
such forms within 45 days before the expiration date of
registration, the registered person must promptly give notice of
such fact and request such forms by writing to the Director.

(d) Each application for registration to handle any basic class of
controlled substance listed in Schedules | (except to conduct
chemical analysis with such classes) and VI and each application
for registration to manufacture a basic class of controlled

substances listed in Schedule 11 or to conduct research with any
narcotic controlled substance listed in Schedule Il shall include
the Federal Drug Enforcement Administration code number for
each class or substance to be covered by such registration.

(e) Each application shall include all information called for in
the form unless the item is not applicable, in which case this fact
shall be indicated.

(f) An applicant may authorize one or more individuals who
would not otherwise be authorized to do so to sign applications
for the applicant by filing with the director a power of attorney
for each such individual. The power of attorney shall be signed
by a person who is authorized to sign applications under this
Paragraph and shall contain the signature of the individual being
authorized to sign applications. The power of attorney shall be
valid until revoked by the applicant.

Authority G.S. 90-100; 90-102; 143B-147(a)(5).

* k kkk kkk kkk Kk Kk khkkk Kk k k%

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Commission for MH/DD/SAS intends to amend the rules
cited as 10A NCAC 27G .0405..

Proposed Effective Date: June 1, 2004

Instructions on How to Demand a Public Hearing: (must be
requested in writing within 15 days of notice): A person may
demand a public hearing on the proposed rules by submitting a
request in writing to Cindy Kornegay, 3018 Mail Service Center,
Raleigh, NC 27699-3018, by January 30, 2004.

Reason for Proposed Action: The proposed amendment for
this Rule is necessary as a result of Session Law 2003-294(SB
926).

Procedure by which a person can object to the agency on a
proposed rule: The objection, reasons for the objection and the
clearly identified portion of the rule to which the objection
pertains, may be submitted in writing to Cindy Kornegay, 3018
Mail Service Center, Raleigh, NC 27699-3018.

Written comments may be submitted to: Cindy Kornegay,
3018 Mail Service Center, Raleigh, NC 27699-3018, phone
(919) 733-7011, fax (919) 733-9455, and email
cindy.kornegay@ncmail.net.

Comment period ends: March 15, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting review by the legislature and the
Rules Review Commission approves the rule, the rule will
become effective as provided in G.S. 150B-21.3(b1). The
Commission will receive written objections until 5:00 p.m. on
the 6™ business day preceding the end of the month in which a
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rule is approved. The Commission will receive those objections
by mail, delivery service, hand delivery, or facsimile
transmission. If you have any further questions concerning the
submission of objections to the Commission, please call a
Commission staff attorney at 919-733-2721.

Fiscal |mpact
] State
] L ocal
] Substantive (>$3,000,000)
X None

CHAPTER 27- MENTAL HEALTH, COMMUNITY
FACILITESAND SERVICES

SUBCHAPTER 27G - RULESFOR MENTAL HEALTH,
DEVELOPMENTAL DISABILITIES, AND SUBSTANCE
ABUSE FACILITIESAND SERVICES

SECTION .0400 - LICENSING PROCEDURES

10A NCAC 27G .0405 LICENSE DENIAL,
AMENDMENT OR REVOCATION

(a8) Denia: DFS may deny an application for license based on
the determination that:

(@D} the applicant is not in compliance with rules
promulgated under G.S. 122C, for the facility
which the applicant is seeking licensure; (2)

the applicant is not in compliance
with applicable provisions of the Certificate of
Need law under G.S. 131E, Article 9 and rules
adopted under that law for the facility which
the applicant is seeking licensure;

3 the Department has initiated revocation or
summary suspension proceedings against any
facility licensed pursuant to G.S. 122C, Article
2, G.S. 131D, Articles 1 or 1A, or G.S. 110,
Article 7 which was previously held by the
applicant and the applicant voluntarily
relinquished the license;

4 there is a pending appea of a denid,
revocation or summary suspension of any
facility licensed pursuant to G.S. 122C, Article
2, G.S. 131D, Articles 1 or 1A, or G.S. 110,
Article 7 which is owned by the applicant;

(5) the applicant has an individual as part of their
governing body or management who
previously held a license which was revoked
or summarily suspended under G.S. 122C,
Article 2, G.S. 131D, Articles 1 or 1A and
G.S. 110, Article 7 and the rules adopted under
these laws; or

(6) the applicant is an individual who has abused,
neglected, misappropriated property, diverted
drugs or committed fraud.

(b) Notice: When an application for license of a new facility is
denied:

D pursuant to G.S. 150B-22, the applicant shall
be given an informa opportunity to provide

reasons why the license should be issued or the
matter otherwise settled,;

2 DFS shall give the applicant written notice of
the denia, the reasons for the denia and
advise the applicant of the right to request a
contested case hearing pursuant to G.S. 150B;
and

3 the facility shall not operate until a decision is
made to issue a license, despite an appeal
action.

(c) Amendment: DFS may amend a license to indicate a
provisional status whenever DFS determines there are violations
of rules, but the violations do not pose an immediate threat to the
health, safety or welfare of the clients served. The following
appliesto provisional status:

(D] Provisional status shall be approved for not
less than 30 days and not more than six
months.

()] Provisonal  status shall be effective
immediately upon notice to the licensee and
must be posted in a prominent location,
accessible to public view, within the licensed
premises.

3 The facility shall inform each client residing or
receiving services from the facility or ther
legally responsible person concerning the
facility's provisional status.

4 A regular license shall be issued when a
facility is determined by DFS to be in
compliance with applicable rules.

(5) If a facility fails to comply with the rules
within the time frame for the provisiona
status, the license shall automatically terminate
on the expiration date of the provisional status.

(6) If alicensee has aprovisional status at the time
that the licensee submits a renewal application,
the license, if renewed, shall also be of a
provisional status unless DFS determines that
the violations have been corrected.

@) A decision to issue a provisional status shall be
stayed during the period of an appea and the
licensee may continue to display its license
during the appeal.

(d) Revocation: DFS shall revoke alicense whenever it finds:

1) there has been failure to comply with G.S.
122C;

2 there has been failure to comply with rules
promulgated under G.S. 122C; and

3 such failure to comply endangers the health,
safety or welfare of the individuals in the
facility.

Except for summary suspensions which are governed by
Paragraph (e) of this Rule, DFS shall give the licensee written
notice of intent to revoke and the reasons for the proposed
action, and the right to request a contested case hearing pursuant
to G.S. 150B. If the licensee petitions for a hearing, the
revocation shall not take effect until completion of the contested
case process, otherwise it shall be effective as specified by DFS
in its revocation order.

(e) Summary Suspension:
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(1) Should DFS find that public health, safety or
welfare considerations require emergency
action, DFS shall issue an order of summary
suspension and include the findings in its
order.

2 DFS shal suspend only those services as
necessary to protect the public interest. An
order of summary suspension shall be effective
on the date specified in the order or on the date
of service of the order at the last known
address of the licensee, whichever islater.

3 The licensee may contest the order by
requesting a contested case hearing pursuant to
G.S. 150B. The order for summary suspension
shall be in full force and effect during any
contested case hearing.

4 The order may set a date by which the licensee
shall remove the cause for the emergency
action. If the licensee fails to meet that
deadline, DFS may revoke or amend the
facility's license.

Authority G.S. 122C-12.1; 122C-23; 122C-24; 122C-26; 122C-
27; 143B-147; 150B-3; 150B-12(a); 150B-23(a)(f); 150B-45.
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Notice is hereby given in accordance with G.S. 150B-21.2 that
the Social Services Commission intends to amend the rules cited
as 10A NCAC 70E .0506; 701 .0101.

Proposed Effective Date: May 1, 2004

Public Hearing:

Date: March 17, 2004

Time: 10:00 a.m.

Location: 325 N. Salishury &., Albemarle Building, Room 832,
Raleigh, NC 27699

Reason for Proposed Action: The Social Services Commission
(hereafter referred to as the Commission) proposes to amend
10A NCAC 70E .0506 — Revocation or Denial and 10A NCAC
701 .0101 — Licensing Actions, pursuant to a recent action of the
2003 Session of the General Assembly (Senate Bill 926 (SL.
2003-294)). In broad terms, Senate Bill 926 addresses some
concerns the public expressed about provisions in Senate Bill
163 (SL. 2002-164) and implements a graduated period of
licensure denials for residential care facilities and family foster
homes. The proposed changes and additions will ensure that
rules governing residential care facilities and family foster
homes are in compliance with the noted statutory changes. In
July 2003, the Commission temporarily amended these rules as
a result of action taken by the General Assembly during the 2002
Session in Senate Bill 163 (SL. 2002-164). In September 2003,
the Commission permanently amended these rules as required
by law under provisions of the Administrative Procedure Act
(APA) in order for the temporary rules to remain in place until
the permanent rules could become effective in August 2004. In
the meantime, during its 2003 Session, the General Assembly
approved Senate Bill 163 that amended portions of SL. 2002-

164. This new legidlation necessitated further amendments to
10A NCAC 70E .0506 and 10A NCAC 701 .0101 before the
amended rules could become permanent under the former APA
process in place prior to the changes in House Bill 1151 (SL.
2003-229). To ensure that all the changes required under Senate
Bills 163 and 926 have been incorporated into the rules and that
they become permanent at the same time, the starting point for
these amendments are the rules that were in place prior to
temporary action in July 2003. As a result, these amended rules
replace the rules approved by the Rules Review Commission at
their October 16 and December 18, 2003 meetings.

Procedur e by which a person can object to the agency on a
proposed rule:  Anyone wishing to comment on these proposed
rules should contact Jane Smith, APA Coordinator, Social
Services Commission, NC Division of Social Services, 2401 Mail
Service Center, Raleigh, North Carolina 27699-2401.
Telephone: 919 733-3055; fax 919 733-9386. Verbal comments
may be expressed at the Commission Meeting on March 17,
2004. Any written comments must be received by 10:00 a.m. on
March 17, 2004.

Written comments may be submitted to: Jane Smith, 2401
Mail Service Center, Raleigh, North Carolina 27699-2401,
(919) 733-3055, fax (919) 733-9386, and email
jane.smith@ncmail.net.

Comment period ends; 10:00 a.m. on March 17, 2004

Procedure for Subjecting a Proposed Rule to Legidative
Review: Any person who objects to the adoption of a permanent
rule may submit written comments to the agency. A person may
also submit written objections to the Rules Review Commission.
If the Rules Review Commission receives written and signed
objections in accordance with G.S. 150B-21.3(b2) from 10 or
more persons clearly requesting rev