	STATE OF NORTH CAROLINA

COUNTY OF GASTON


ROBERT H. RANKIN, JR., NCAL #6727,
)

)

Petitioner,

)

)

v.




)

)

NORTH CAROLINA AUCTIONEERS
)

LICENSING BOARD,


)

)

Respondent.

)

___________________________________
)


	
	IN THE OFFICE OF

ADMINISTRATIVE HEARINGS

04 CFA 1497

      PROPOSAL FOR DECISION




This contested case was heard before Julian Mann, III, Chief Administrative Law Judge,  on January 14, 2005, Mecklenburg County Courthouse, Charlotte, North Carolina.  

APPEARANCES

Petitioner:
Robert H. Rankin, Jr.

Pro Se

602 South York Street

Gastonia, North Carolina 28052-4073

Respondent:
Jeffrey P. Gray

Holt York McDarris & High, LLP

Attorney for Respondent

Two Hannover Square, Suite 2010

434 Fayetteville Street Mall

Raleigh, North Carolina 27601

ISSUE

Whether the law, administrative rules and evidence support the Respondent’s proposed suspension or revocation of Petitioner’s auctioneer license pursuant to a Notice of Probable Cause to Suspend or Revoke dated July 27, 2004.  

STATUTES AND RULES AT ISSUE

N.C.G.S. § 85B-8(a)1

N.C.G.S. § 85B-8(a)(11)

21 NCAC 4B .0404 (a)(1)

21 NCAC 4B .0404 (a)(2)

21 NCAC 4B .0404 (a)(6)

21 NCAC 4B .0404 (a)(6)(A)

21 NCAC 4B .0405 (c)

1. Both parties are properly before the Office of Administrative Hearing, in that jurisdiction and venue are proper, that both parties received proper notice of hearing required pursuant to N.C.G.S. §150B-38, and that Petitioner received notice of the proposed suspension of his auctioneer  license mailed by Respondent on July 27, 2004. 

2. The North Carolina Auctioneer Licensing Board (Respondent) has the authority granted under Chapter 85B of the North Carolina General Statutes and Title 21 of the North Carolina Administrative Code, Chapter 4B, to license apprentice auctioneers, auctioneers and auction firms, including denying, suspending or revoking such licenses.  

Based upon the stipulations of record and by the preponderance of the admissible evidence, the undersigned makes the following:

FINDINGS OF FACT                                               


1.
Petitioner is a licensee of the Respondent and holds license # 6727 issued by Respondent.  Petitioner is a citizen and resident of Gastonia, Gaston County, North Carolina.

2.
Respondent is a licensing board and agency of the State of North Carolina created under and granted powers pursuant to Chapter 85B of the North Carolina General Statutes with its principal office in Fuquay-Varina, Wake County, North Carolina.       

3. The evidence for the Respondent consisted of the testimony of two  witnesses, Robert A. Hamilton, Executive Director of the North Carolina Auctioneer Licensing Board, and Bruce E. Marshburn, Investigations Coordinator for said Board.                                               

4.     Robert A. Hamilton, Executive Director of the Respondent Board is responsible for all administrative functions of the Board concerning the licensing of auctioneers and auction firms and the administration and enforcement of the auctioneers law and administrative rules.  He has been employed in that capacity for the past five and one-half years and, as Executive Director, is custodian of all official records of the Board.  Petitioner was licensed by the Respondent as an auctioneer and that his license was currently in a lapsed status.   “Lapsed” means that the Petitioner has failed to renew his license annually as required by the Respondent’s statute and administrative rules.   The Petitioner would be eligible for renewal in the future; the lapsed period can extend for up to two  years.  The Petitioner’s auctioneer license number is 6727 and the Petitioner was licensed by the Respondent on May 21, 1999.        

5. Respondent’s Exhibit #1, the original application of the Petitioner, was identified by Mr. Hamilton.  As part of that application, there is a notarized verification of an affidavit that states that the applicant swears or affirms that the answers and information contained in his application are true to the best of his knowledge and belief and that he understands that any omissions, in accuracies or failures to make a full disclosure may be deemed to be sufficient reason to deny permission to take the licensing examination or to deny a license, to withhold renewal of a license, or suspend or revoke  a license issued by the Board.  The Petitioner’s signature on his application was notarized on April 10, 1998.                                                                                                                              

6. In response to question #19 on the application which asks, “Are there any unpaid judgments of debt now outstanding against you?”  The Petitioner answered, “No.”  By answering “No”, the Petitioner was not required to provide any further information to the Respondent.  

Respondent’s Exhibit #1 was admitted into evidence.                                                           

7. In January, 2004, Mr. Hamilton received a copy of a letter and an order from the South Carolina Auctioneers Commission in reference to the Petitioner.  The Petitioner had initially been granted a conditional license in South Carolina in August, 2002 with three stipulations.  On October 31, 2003, the South Carolina Auctioneers Commission had immediately temporarily suspended Petitioner’s license in South Carolina for failure to comply with the stipulations of its previous order.                                                           

8. Mr. Hamilton testified that it is a common practice for the North Carolina Auctioneer Licensing Board to exchange information with similar boards in other states.                           

9. The South Carolina Auctioneers Commission also provided Mr. Hamilton with a copy of the original order that granted the Petitioner a conditional license.  The information received from the South Carolina Auctioneers Commission was submitted into evidence as Respondent’s Exhibit #2.   

10. The information received from the State of South Carolina was inconsistent with the Respondent’s answer to question #19 in his original application (Respondent’s Exhibit #1).  The order outlined in its third paragraph that the Petitioner answered negatively to question #14 on the South Carolina Auctioneers Commission’s application and stated that the Petitioner’s credit report showed outstanding judgments which the applicant had testified that he was unable to identify.  The order also states that the Petitioner speculated that these were tax liens from a closed business.  The order further states that Petitioner’s credit report shows a single collection account and the Petitioner had testified in a hearing before the South Carolina Auctioneers Commission that this amount represented a dispute with his insurance company and an emergency medical provider.    

11. The information contained in the order from the South Carolina Auctioneers Commission regarding the tax liens conflicted with Petitioner’s answer to question #19 on his application provided to the North Carolina Auctioneer Licensing Board.       

12. As a result of the information received from the State of South Carolina, Mr. Hamilton instructed the Board’s Investigations Coordinator, Bruce E. Marshburn, to begin an investigation into the Petitioner’s financial status.     

13. As a result of the Respondent Board’s investigation, information was presented to the Board’s Probable Cause Subcommittee on July 15, 2004, and the Probable Cause Subcommittee made a recommendation to the Board that there was probable cause to suspend or revoke the Petitioner’s auctioneer license.  Upon a vote of the full Board to accept the Probable Cause Subcommittee’s recommendation, the Petitioner was sent a Notification of Probable Cause to Suspend or Revoke his auctioneer license dated July 27, 2004.  The Notification of Probable Cause to Suspend or Revoke was admitted into evidence as Respondent Exhibit #3.           

14. Respondent alleged that the Petitioner lacked financial responsibility in violation of N.C.G.S. §85B-8(a)(11).  Respondent, before making such an allegation, looks for a general pattern of financial problems with an applicant or a licensee, including matters such as possible worthless check charges or convictions, unpaid judgments, satisfied judgments, accounts that have been turned over to a collection agency, and the general, overall score on an individual’s credit report.  The Respondent also examines active accounts to determine if the applicant or licensee has a history of late payments.                                        

15. The Board depends upon the applicant to be truthful in his application such that the Board can properly evaluate the applicant’s financial stability.                                     

16. Based upon the Petitioner’s April 10, 1998, application, the Respondent had no reason to request a credit report or other financial information from him.  

17. Respondent found probable cause that the Petitioner had violated 21 NCAC 4B .0405(c) which requires that an auctioneer report any disciplinary actions or procedures against their license in another state. The action by the South Carolina Auctioneers Commission as set forth in Respondent’s Exhibit #2 would have required Petitioner to make such a report to the North Carolina Auctioneer Licensing Board pursuant to 21 NCAC 4B .0405(c).  Petitioner would be required to report the disciplinary action based upon the fact that his conditional license was temporarily suspended by the State of South Carolina.   The Petitioner did not report to the Respondent Board the suspension by the State of South Carolina as set forth in the letter dated October 31, 2003, that is a part of Respondent’s Exhibit #2.                                                                                                      

18.
By Order dated August 21, 2002, the South Carolina Auctioneer’s Commission placed Petitioner’s South Carolina’s Auctioneer’s license on probationary status with the following Order:

1.
The license is immediately placed upon probation for a period of no less than one year, which shall begin upon licensure and shall continue until further Order of the Commission.

2.
At the conclusion of that period, Applicant will provide a current credit  report, at his own expense, to the Commission and, if it continues to show liens, collection accounts, or charged off debts, Applicant will appear before the Commission to answer questions concerning his activities during the period of probation.

3.
If Applicant fails to abide by any of the aforementioned terms and conditions, or if it should be indicated from reliable reports submitted to the Commission that Applicant has failed to comply with the statutes and regulations which govern his practice as an auctioneer, then Applicant’s license may be immediately temporarily suspended until further Order of the Commission following hearing into the matter.


Petitioner did not report this administrative action placing his South Carolina License in a one year probationary status to Respondent as required by 21 NCAC 4B .0405(c ).  Petitioner actually appeared before the South Carolina Commission in August of 2002.  (Respondent’s Exhibit # 2, Petitioner’s Proposed Finding of Fact #5).


19.
By certified letter dated October 31, 2003, Petitioner was notified by the South Carolina Auctioneers’ Commission that Petitioner’s probationary license was suspended for failure to comply with the terms of the August 21, 2002 Order with the following statement:

Your license to practice auctioneering in South Carolina is immediately temporarily suspended, for failure to abide by the terms and conditions of the Order, until further Order of the Commission following a hearing into the matter.  You will be notified, in writing, 30 days prior to a hearing.


Petitioner did not report this administrative action placing his South Carolina license in a temporary suspension status to Respondent as required by 21 NCAC  4B .0405(c).  Petitioner’s official response to this alleged violation is that he admitted the validity of the South Carolina Order but failed to report it as an “oversight.”  (Respondent’s Exhibit #2, Petitioner’s Proposed Finding of Fact #5).

20. Respondent further alleged that Petitioner had violated 21 NCAC 4B .0404(a)(1)(6) and (6A).  Subsection (6) makes it a violation of the Board’s law and administrative rules for an applicant to fail to properly, completely and fully complete an application or make a false statement or give false information in connection with an application for an initial license, license renewal or reinstatement or a license.  Subsection (6A) provides that it is a violation of law and administrative   rules for a licensee to fail to completely cooperate with an investigation. 

21.
As a result of receiving the Notification of Probable Cause to Suspend or Revoke his auctioneer license, the Petitioner requested an administrative hearing. 

22.  
The information that became the basis of the findings of probable cause was the existence of four tax liens – three that preceded the Petitioner’s application and one that was approximately at the same time as his application -- as well as judgments of debt listed in the Clerk of Court’s Office where a determination could not be made whether they had been satisfied.  The Petitioner had also provided a copy of a credit report to the Board at its request.  

23.
The existence of a judgment against Rankin Supply Company for Twenty-Six Thousand Six Hundred Three and 90/100 Dollars ($26,603.90) had been provided to the Board’s investigator by the Petitioner.  

24. 
 Bruce E. Marshburn, Investigations Coordinator for the Respondent Board has served as Investigations Coordinator for the Board for eleven years.  Although there are two other part-time investigators, Mr. Marshburn actually conducted the investigation herein.  

25.
Mr. Marshburn first wrote a letter to the Petitioner asking him to explain why he had failed to report the suspension of his license by the South Carolina Auctioneers Commission within the thirty day period he is required to do so by the Board’s law and administrative rules.  He also asked Petitioner to explain, since there was a reference in the order to judgments and collection accounts, about the existence of these judgments and to provide documentation and information on all of the judgments, liens and uncollected accounts that were referenced in the order from the South Carolina Auctioneers Commission.  Mr. Marshburn’s letter of February 2, 2004, was admitted into evidence as Respondent’s Exhibit #4.     

26.
Although beyond the deadline for response, the Petitioner ultimately responded to the Board’s letter.  Mr. Marshburn characterized Petitioner’s response as unresponsive to his requests for information in the letter.  The Petitioner’s response was admitted into evidence as Respondent’s Exhibit #5.  

27.
In his explanation, the Petitioner admitted that he failed to report the action by the South Carolina  Auctioneers Commission to the Board as required by 21 NCAC 4B .0405(c) and that his failure to do so “was an oversight.”  The Petitioner did not provide documentation regarding liens, collection accounts, unpaid judgments and debts, as requested.          

28.
On February 24, 2004, Mr. Marshburn called Petitioner regarding the deficiencies in his response.  The Petitioner attempted to explain to him his interpretation of the South Carolina Auctioneers Commission’s order and the discrepancies between the facts as they were known to Investigations Coordinator Marshburn and the Petitioner’s version of the facts.  Mr. Marshburn was not able to clarify the discrepancies or  obtain sufficient information from the Petitioner to clarify the discrepancies.    

29.
In an attempt to clarify the discrepancies, Investigations Coordinator Marshburn requested a credit report from the Petitioner on March 1, 2004.  Mr. Marshburn also communicated with the Gaston County Clerk of Court’s Office and requested information regarding outstanding judgments of debt or other civil actions or judgments that have been filed against the Petitioner.  Respondent’s Exhibit #6 consisted of the response from the Gaston County Clerk of Court’s Office which is a computer printout of all cases involving the Petitioner, Robert H. Rankin, Jr.  This information from the Gaston County Clerk of Court’s Office did not clarify the discrepancy between the South Carolina Auctioneers Commission’s order and the Petitioner’s explanation.       

30.
On March 16, 2004, Mr. Marshburn again called the Petitioner and reminded him that the Board needed a credit report from him.  When Mr. Marshburn had talked with the Petitioner on March 1st, the Petitioner had promised to send him a credit report the following day.  In their conversation on March 16th, Investigations Coordinator Marshburn confronted the Petitioner about the information obtained from the Gaston County Clerk of Court’s Office, the Petitioner again contradicted himself as to what he had told Mr. Marshburn in the earlier conversation.  Mr. Marshburn explained to the Petitioner that once the Board received his credit report, that hopefully it could try and figure out his financial status and the impact of the action by the South Carolina Auctioneers Commission.         

          31.
On March 22, 2004, Mr. Marshburn again wrote the Petitioner requesting documentation of all of the information received from the Gaston County Clerk of Court’s Office, including the tax liens.  This letter was admitted into evidence as Respondent’s Exhibit #9.  Upon receipt of the Petitioner’s credit report, information was obtained regarding the Petitioner’s financial status, including several collection accounts which had not been turned over to collection agencies.  The credit report also provided information that was favorable to the Petitioner.             

32.
Although beyond the deadline, the Petitioner ultimately responded to Mr. Marshburn’s letter of March 22nd.  Although the Petitioner responded in writing to Mr. Marshburn’s request for information regarding the civil actions, he provided no documentation.  The Petitioner’s response was admitted into evidence as Respondent’s Exhibit #8.  

33.        The information that the Petitioner provided did not conform with the information that Mr. Marshburn had received from the Gaston County Clerk of Court’s Office.  Mr. Marshburn did not independently attempt to obtain documentation of these lawsuits since he had requested the Petitioner to do so and the Petitioner had failed to provide that information as required by the Respondent’s statutes and administrative rules.   The documentation located by Mr. Marshburn was inconsistent with the information that the Petitioner had provided to him during their various telephone conversations.     

34.        Some of the information that Mr. Marshburn was able to locate revealed that for many of the judgments against Petitioner, the information could be characterized as favorable to the Petitioner in that it reflected that these judgments would have been docketed at a time when Petitioner would not have been alleged to have answered falsely.  One judgment that was still outstanding.   Petitioner had failed to reflect that judgment in his application to neither the State of South Carolina nor the Respondent Board.  

35.
Approximately seven days later, the Petitioner did provide  information to the Respondent, including judgment pages from the Gaston County Clerk of Court’s Office.  This  information, consisting of a packet of documents, was admitted into evidence as Respondent’s Exhibit #10.  

36.
Investigations Coordinator Marshburn testified  to the contents of Petitioner’s credit report.  

37.
Mr. Marshburn confirmed with the  one outstanding judgment of debt against the Petitioner that the debt was still outstanding and had never been paid.  

38.
The Petitioner was cordial and polite with Mr. Marshburn but that the Petitioner would promise to send information expeditiously but would not do so.  It would only be after a second or third request that the information would be sent to the Board.  

39.
The Petitioner did attempt to obtain the documentation requested by the Board but was unable to do so.   

40.
The Petitioner had not been responsive to the request for information set forth in his letter admitted into evidence as Respondent’s Exhibit #4.  Mr. Marshburn testified that had the Petitioner been responsive to the Respondent’s  initial letter, the conflicts could have been explained within a couple of weeks and all that the Petitioner would be facing would be a failure to report the disciplinary action in the State of South Carolina and the issues regarding his financial responsibility. 

41.
The Petitioner testified that he made every effort to sufficiently answer every question and, in his opinion, his responses met the requirements set forth in the Board’s requests.   

42.
The Petitioner indicated that he had voluntarily surrendered his South Carolina auctioneers’ license.   Petitioner does not own a home.  The title is not in his name.  The  mortgage and deed of trust on his home are also not listed in his name.  

43. 
The undersigned has heard the testimony of the witnesses for the Respondent, the testimony of the Petitioner, and reviewed the Respondent’s and the Petitioner’s exhibits.  In so doing, he has had the opportunity to observe the demeanor and evaluate the credibility of the witnesses.   Petitioner’s assertions as to why he did not report the proceedings before the South Carolina Board to the Respondent as an “oversight” are not found to be credible.  

Based upon the foregoing Findings of Fact, the undersigned makes the following:

CONCLUSIONS OF LAW


1.
The Office of Administrative Hearings has jurisdiction of this contested case pursuant to Article 3A of Chapter 150B of the North Carolina General Statutes.



2.
N.C.G.S. 85B-3.1(a)(3)

(a)  The Commission shall have the following powers and duties: … (3) To deny, suspend, and revoke licenses pursuant to G.S. 85B-8 …

3. N.C.G.S. 85B-8(a)(1) and (11)

The following shall be grounds for the assessment of a civil penalty in accordance with G.S. 85B-3.1(b) or the denial, suspension, or revocation of an auctioneer, auctioneer apprentice or auction firm license: (1) Any violation of this Chapter or any violation of a rule or regulation duly adopted by the Commission…(11)  A demonstrated lack of financial responsibility; and


4.
N.C.G.S. 85B-3.1(a)(5)



(a)  The Commission shall have the following powers and duties:

(5)  To adopt rules for auctioneers and auctions that are consistent with the provisions of this Chapter and the General Statutes.


5.
21 NCAC 4B .0404(a)(1), (2), (6) and (6)(A)

The Board may assess a civil penalty in accordance with G.S. 85B-3.1(b) or deny, suspend, or revoke a license, or issue a letter of reprimand to a licensee, upon any of the following grounds: … (1) violation of any provision of G.S. 85B; (2) violation of any provision of the Rules under 21 NCAC, Subchapter 4B … (6) failure to properly, completely and fully complete an application or making any false statement or giving any false information in connection with an application for a license, renewal or reinstatement of a license including: (6)(A) failure to completely cooperate with any investigation…


6.
21 NCAC 4B .0405(c)

All auctioneers, apprentice auctioneers and auction firms, including their principals and designated person(s), shall report to the Board any and all administrative proceedings which are commenced against them which involve any potential revocation or suspension of, or other disciplinary action against, any auction license or auctioneer license that they hold in another state.  The Board must receive written notice of any such administrative proceeding within 30 days of the date the auctioneer, apprentice auctioneer or auction firm, including its principals and designated person(s), is notified of the administrative proceedings.



7.
A preponderance of the evidence shows that the Petitioner has violated 21 NCAC 4B .0405(c) by failing to report to the Respondent Board within thirty days of the initial action, as well as the follow-up action, of the South Carolina Auctioneers Commission.  The failure to report the South Carolina administrative action to Respondent as required by rule is both significant and substantive.  The undersigned concludes that Petitioner’s failure to make this disclosure was an intentional and willful omission.  It was not  an “oversight.”  It demonstrates Petitioner’s attitude of carelessness towards the entities that regulate auctioneers.  Petitioner ignored South Carolina’s administrative action against his license and North Carolina’s  requirement to report.   Petitioner’s attendance at the South Carolina hearing in August 2002, according to a reasonable person standard of conduct, would not be an insignificant event to an auctioneer and the failure to report it as required must be characterized as a concealment.  The fact that Petitioner failed to report either or both of the South Carolina orders indicates a pattern of intentional conduct.

8.
A preponderance of the evidence shows that Petitioner has violated 21 NCAC 4B(a) (6A) by his failure to completely cooperate with an investigation by Respondent.  Petitioner did not cooperate with Respondent’s employees who made a good faith effort to reach an understanding of Petitioner’s financial records.  Not only was Petitioner not completely cooperative, he was vague, evasive and uncooperative.  This evasiveness was couched in unclear communications even after Petitioner was informed of his lack of clarity and forthrightness.  Petitioner was courteous and non-argumentative with Respondent’s employees but nonetheless remained evasive.  Petitioner refused to adequately and clearly respond to legitimate requests for clarity in the information Petitioner submitted.



9.
Respondent has failed to establish by the preponderance of the evidence that Petitioner violated 21 NCAC 4B .0404(a)(6) by providing false information on his application for licensure.


10.
Respondent has failed to establish by the preponderance of the evidence that Petitioner violated N.C.G.S. 85B-8(a)(11) in lacking financial responsibility.


Based upon the foregoing Findings of Fact and Conclusions of Law the undersigned proposes to Respondent the following:

PROPOSED DECISION

1)
The Petitioner’s license be actively suspended for a period of one year from the date of the Final Decision for failing willfully and intentionally to report to Respondent within thirty  days of the initial South Carolina order of August 21, 2002 and subsequent suspension order of October 31, 2004.


2)
At the conclusion of the above active one year suspension, Petitioner’s license be actively suspended an additional one year for his failure to completely cooperate with the Board’s investigation of his financial status but that the subsequent one year suspension be stayed upon the following terms of probation:

a)
Petitioner agrees to the terms of a one-year probation in lieu of an active subsequent one year suspension;

b)
during the one-year active suspension for violations as ordered in Paragraph #1 above, Petitioner fully cooperate and disclose to the Respondent all financial records and attendant information in a clear and satisfactory communication as required by the Respondent.  The Respondent in its discretion shall be the sole and only judge of whether the Petitioner has completely cooperated in the disclosure as required by rule. The Respondent’s determination shall be subject only to an abuse of discretion standard;

c)
if the Respondent, in its sole discretion, determines that Petitioner has completely cooperated with the investigation as required by rule, Petitioner at the conclusion on the one year active suspension,  as ordered in Paragraph #1 above, shall be placed on probation for an additional year so long as Petitioner has not violated any other disciplinary rule of the Respondent;

d)
during the period of probation, after the one year active suspension, Petitioner shall be permitted to engage in the practice of auctioneering and other permitted activities;

e)
at the conclusion of the one year probationary term, Petitioner’s license shall be fully restored unless the terms of probation have not been satisfied, where upon the one year suspension shall be activated from the date that Respondent, in its sole discretion, determines that Petitioner has violated the terms of probation.

NOTICE

The entity making the Final Decision in this contested case is required to give each party an opportunity to file exceptions to this Proposal for Decision, to submit proposed findings of fact and to present oral and written arguments to the agency.  N.C.G.S. §150B-40(e).  The agency is required by N.C.G.S. §150B-40(e) to serve a copy of the final decision on all parties and to furnish a copy to the parties’ attorney of record and to the Office of Administrative Hearings.  

The agency that will make the final decision in this contested case is the North Carolina Auctioneer Licensing Board.  

This the 13th  day of  May, 2005.







________________________________________







Julian Mann, III

Chief Administrative Law Judge
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