STATE OF NORTH CAROLINA IN THE OFFICE OF

ADMINISTRATIVE HEARINGS
COUNTY OF ROBESON 15D0J00216

Christopher Paul Abner
Petitioner

V.

N C Criminal Justice Education And PROPOSAL FOR DECISION
Training Standards Commission
Respondent

THIS MATTER came on for hearing before Hon. J. Randolph Ward on May 13, 2015 in
Fayetteville, North Carolina, upon Respondent’s request, pursuant to N.C. Gen. Stat. § 150B-
40(e), for designation of an Administrative Law Judge to preside at the hearing of this contested
case under Article 3A, Chapter 150B of the North Carolina General Statutes.

APPEARANCES

Petitioner: Allison Pope Cooper, Esq.
Bailey & Dixon, LLP
Raleigh, North Carolina

Respondent: J. Joy Strickland, Assistant Attorney General
N.C. Department of Justice
Raleigh, North Carolina

ISSUE

Is Respondent’s proposed denial of Petitioner’s application for correctional officer
certification, based on the allegation that Petitioner knowingly made a material misrepresentation
of information required for certification, supported by the evidence?

STATUTES AND RULES CITED

N.C. Gen. Stat. § 20-111(2), 150B-23(a), 150B-29(a), 150B-34(a), and 150B-40(e); 12
NCAC 09A .0204(b)(6), 12 NCAC 09B .0101(4), 12 NCAC 09G .0102(2), 12 NCAC 09G
.0206(5)(c), 12 NCAC 09G .0206(6), 12 NCAC 09G .0504(b)(6), and 12 NCAC 09G .0505(b)(5)



EXHIBITS ADMITTED INTO EVIDENCE

Petitioner’s Exhibits (“P. Exs.”) 1-7 & 9
Respondent’s Exhibits (“R. Exs.”) 1-8
WITNESSES

For Petitioner: Christopher P. Abner, Petitioner
Lt. Tony Lowry, Lumberton Correctional Institution
Sgt. Gary Jacobs, Lumberton Correctional Institution

For Respondent: None

UPON DUE CONSIDERATION of the arguments of counsel; the exhibits admitted; the
sworn testimony of each of the witnesses in light of their opportunity to see, hear, know, and recall
relevant facts and occurrences, any interests they may have, and whether their testimony is
reasonable and consistent with other credible evidence; and upon assessing the preponderance of
the evidence from the record as a whole in accordance with the applicable law, the undersigned
Administrative Law Judge makes the following:

FINDINGS OF FACT

1. The North Carolina Criminal Justice Education and Training Standards Commission has
the authority granted under Chapter 17C of the North Carolina General Statutes and Title
12, Chapter 9G, of the North Carolina Administrative Code to certify correctional officers,
juvenile justice officers, criminal justice instructors, and law enforcement officers and to
revoke, suspend, or deny such certification.

2. InJanuary 2014, Petitioner submitted an application to Respondent for certification as a
law enforcement officer with the Red Springs Police Department as the “appointing
agency.” Petitioner represents that this application was withdrawn after he was employed
at the Lumberton Correctional Institute in March 2014, where he has been continuously
employed since that date as a non-certified correctional officer.

3. In March 2014, Petitioner submitted an application to Respondent for certification as a
corrections officer. On December 3, 2014, Respondent proposed to deny this application
based on finding probable cause to believe that Petitioner had knowingly made material
misrepresentations in his previous application with the Red Springs Police Department.
Specifically, the Commission cited Petitioner’s failure to report one of his two arrests for
Driving While Impaired (“DWI”) and making statements suggesting that he had only one
such arrest in three components of his Red Springs application: the Report of
Appointment/Application for Certification Law Enforcement Officer (Form F-5A (LE)),
the Personal History Statement (Form F-3 (DJJDP)), and the Mandated Background
Investigation Form (Form F-8). Respondent served Petitioner with its Proposed Denial of



Correctional Officer Certification dated December 3, 2014, which included due notice of
his right to appeal. Petitioner timely requested a contested case hearing on December 19,
2014.

Prior to these two applications for certification, Petitioner had been charged on two
separate occasions with DWI. The first was on April 30, 2010, when Petitioner was
arrested in Cumberland County. That citation indicates that he was stopped at 3:50 a.m.
and that a breath test showed he had a blood alcohol level of .10. This resulted in his
license being taken by civil revocation on May 30, 2010. At the time of his first DWI
charge, Petitioner was also charged with driving with expired registration in violation of
N.C. Gen. Stat. § 20-111(2). He testified that he was held for approximately one hour
before being released. Both the DWI and expired registration charges were dismissed on
June 9, 2011 because, as an Assistant District Attorney noted for the record, “neither the
arresting officer nor the chemical analyst remain w[ith] local law enforcement and neither
is available to testify.” Petitioner was arrested for a second time for DWI on November
27,2010 in Robeson County and was adjudged guilty on November 30, 2011. His driver’s
license was taken for a year, but the judge granted him a limited driving privilege for that
period.

The first material misrepresentation cited by Respondent’s Probable Cause finding is in the
Criminal Record Section of the Report of Appointment/Application for Certification (Form
F-5A (LE)) prepared and signed by Petitioner as part of his application with the Red
Springs Police Department. It instructs that the “applicant must list any and all criminal
charges regardless of the date of offense and the disposition (to include dismissals, not
guilty, nol pros, PJC, or any other disposition where you entered a plea of guilty).”
Petitioner listed the November 27, 2010 DWI arrest in Robeson County but omitted any
mention of the April 30, 2010 DWI arrest in Cumberland County. His signature on this
form on January 10, 2014 acknowledged (in bold print) “that any omission, falsification or
misrepresentation of any factor or portion of such information can be the sole basis for
termination of my employment and/or denial ... of my certification.... I further understand
that I have a continuing duty to notify the Commission of all criminal offenses which I am
arrested for or charged with ....” Petitioner testified that he had applied for correctional
officer certification a couple of years before this and had completed a Form F-5A (DOC),
which asks the applicant to list only convictions and, therefore, mistakenly prepared the
Form F-5A (LE) the same way.

The second material misrepresentation cited by Respondent is in the Criminal Offense
Record section of the Personal History Statement (Form F-3 (DJJDP)) prepared and dated
by Petitioner “12/13/13” as part of his application with the Red Springs Police Department.
This section required the applicant to list offenses. It was prefaced with these instructions:

NOTE: In the following questions, include all offenses other than minor
traffic offenses. The following are NOT minor traffic offenses and must be
listed below: DWI, DUI (alcohol or drugs), failure to stop in the event of
an accident, driving while license permanently revoked and speeding to
elude arrest.



Answer all of the following questions completely and accurately. Any
falsifications or misstatements of fact may be sufficient to disqualify
you. If any doubts exists in your mind as to whether or not you were
arrested or charged with a criminal offense at some point in your life, or
whether an offense remains on your record, you should answer “Yes.” You
should answer “No,” only if you have never been arrested or charged, or
your record was expunged by a judge’s court order.

(Emphasis in original.) The first question in the section, #28, asked:

Have you ever been arrested by a law enforcement officer or otherwise
charged with a criminal offense? (The term “charged” includes being issued
a citation or criminal summons.) If yes, give details.

Petitioner responded by checking the “Yes” box and described being charged with “DWI
- Level 5” on “11/27/2010” by an “NC State Trooper”--all references to the Robeson
County arrest. Petitioner omitted any mention of his DWI1 arrest in Cumberland County
on April 30, 2010. Petitioner averred before a notary that “each and every statement made
on this form is true and complete and | understand that any misstatement or omission of
information will subject me to disqualification or dismissal.”

The third material misrepresentation cited by Respondent is in the Applicant Interview
Questions section (pages 14-28) of the Mandated Background Investigation Form (Form
F-8) prepared and dated “12/12/2013” by Petitioner as part of his application with the Red
Springs Police Department. Question 35 of this section asked, “Have you ever been
arrested, detained, or charged with a crime, even if the charges against you have been
dismissed?” Petitioner responded, “Just the DUI” (obviously using the abbreviation for
“Driving Under the Influence” in place of “DWI” for the “Driving While Impaired” statute
that replaced it). Because he characterized this DUI in a prior answer (question 10) as a
“Level 5 DUI” just as he had described the Robeson County offense in the Personal History
Statement (Form F-3 (DJJDP)), it appears that Petitioner was not referring to the
Cumberland County DWI in his answer to question 35. When asked about his use of the
singular term, Petitioner said he understood that question 35 required him to include
charges that were dismissed but that he mistakenly failed to put an “s” on “DUL”

Question 35 was one of several questions scattered through the Applicant Interview
Questions section of the Mandated Background Investigation Form (Form F-8) that
inquired whether the applicant had violated the law, each using different characterizations
of such acts with the manifest purpose of avoiding any reasons or rationalizations that an
applicant could honestly use to avoid revealing such activity. Question 9 asked, “Has your
drivers license ever been suspended or revoked? If so, when and why?” Although he had
two DWIs in 2010, Petitioner answered, “Yes. I receive [sic] a DUI in 2010 and my license
was suspended for a year.” He also neglected to mention the civil revocation that resulted
from his Cumberland County DWI on April 30, 2010. Question 10 asked, “Have you ever
been arrested for DWI? Or DUI?” Petitioner answered, “Yes a Level 5 DUI in 2010,” —



10.

11.

again, incorrectly declaring that he had a single drunken driving arrest ever. As a follow
up to question 10, question 11 asks, “How many tickets have you received in your driving
career?” He answered, “Over 5.” Question 12 asked, “Starting with the most recent ticket,
give the year, location, violation and disposition. This should include any tickets that
were dismissed or given prayer for judgment in court.” Petitioner responded with only
“My last ticket was the DUI in 2010,” again saying that there was only one DWI in 2010
and neglecting to mention his two citations on April 30, 2010. Question 31 asked, “Have
you committed an illegal act in the last five years, and if so, what?” Petitioner answered
only “DUI.” (Emphasis added in bold and underline throughout.)

Petitioner contends that any omissions in his application were inadvertent. During
Respondent’s investigation, Petitioner was requested to provide a statement addressing the
reason that he did not include his DWI arrest in Cumberland County in his Red Springs
application. His written response, dated June 17, 2014, stated that “[t]he reason [the DWI]
was not added was that | was never convicted of a DWI in Cumberland County. The case
was dismissed. Therefore I didn’t know that dismissed cases needed to be put on the
application. . . . If anything it was a simple oversight on my part.” (See R. Ex. 6) Petitioner
also testified that he may have overlooked including the Cumberland County DWI charge
in his paperwork because he was “rushed.” Although the Commission allowed an
extension of time benefiting the Red Springs Police Department, Petitioner testified that he
had only “three days after Christmas” in 2013 to complete all of the paperwork for his
application for correctional officer certification before his BLET certification expired at
the end of the year. Petitioner was contacted about omitting the Cumberland County DWI
arrest from his Red Springs application before he submitted his March 12, 2014
Application for Correctional Officer Certification (see R. Exs. 6 & 8), and he disclosed his
April 30, 2010 Cumberland County DWI with the Report of Appointment/Application for
Certification (Form F-5A (DOC)) in that package by attaching the AOC criminal record
search results required by 12 NCAC 09G .0206(5)(c).

The above-referenced written responses to eight questions on three forms, apparently
answered at three different times, in which Petitioner omitted to mention and/or
contradicted the fact of his Cumberland County DWI arrest on April 30, 2010, evince a
considered decision not to disclose this charge in his application for law enforcement
officer certification submitted to the Commission in January 2014. This misrepresentation
was material because, while a single DWI might be perceived as a driver’s isolated
misjudgment about the degree of his inebriation, two DWIs in seven months suggests a
reckless disregard for the public’s safety and his own, and the possibility of a dangerous
addiction, and cast significantly greater doubt on Petitioner’s judgment and fitness to serve.
Willingness to deceive when providing information on applications for law enforcement
officer and corrections officer certification is among the specified indicia of a lack of the
honesty necessary for those positions. See 12 NCAC 09A .0204(b)(6) and 12 NCAC 09G
.0504(b)(6).

The parties stipulated that Petitioner cooperated in providing his fingerprints to the Red
Springs Police Department as part of his application, as required by 12 NCAC 09B
.0101(4), for the purpose of running a complete criminal history that would reveal any
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14.

criminal charges on his record.

Lieutenant Tony Lowery testified that in his capacity as Petitioner’s Manager at Lumberton
Correctional Institution (“LCI”) since April 2004, he has monitored and completed the
TAPs performance evaluation forms for Petitioner. He indicated on the latest TAPs
evaluation that Petitioner has performed his job as a correctional officer in a professional
manner; that he maintains control of offenders and accountability for equipment in his
possession; and that he has received “Good” and “Very Good” evaluations on his TAPs
performance reviews. Sergeant Gary Jacobs, Petitioner’s direct supervisor at LCI, testified
that he monitors inmates and correctional officers in the facility. He does not work with
Petitioner on a daily basis but supervised his shift for a period of time. He indicated that
Petitioner was not the subject of any disciplinary action during that performance evaluation
cycle and received an overall rating of “Good.” Sgt. Jacobs testified that he has been
impressed with Petitioner and that it is his desire for Petitioner to continue his employment
with LCI. Lt. Lowery and Sgt. Jacobs agreed that it is important for applicants to accurately
and thoroughly complete paperwork for certification.

The preponderance of the credible evidence of record shows that Petitioner knowingly
made a material misrepresentation of information required for certification by omitting
disclosure of his arrest for Driving While Impaired in Cumberland County on April 30,
2010, in his application for law enforcement officer certification submitted in January
2014.

To the extent that portions of the following Conclusions of Law include findings of fact,
such are incorporated by reference into these Findings of Fact.

Upon the foregoing Findings of Fact, the undersigned makes the following:

CONCLUSIONS OF LAW

To the extent that portions of the foregoing Findings of Fact include Conclusions of Law,
such are incorporated by reference into these Conclusions of Law.

The parties and the subject matter of this hearing are properly before the Office of
Administrative Hearings. N.C. Gen. Stat. §150B-40(e).

The party with the burden of proof in a contested case must establish the facts required by
G.S. § 150B-23(a) by a preponderance of the evidence. N.C. Gen. Stat. § 150B-29(a). The
administrative law judge shall decide the case based upon the preponderance of the
evidence. N.C. Gen. Stat. § 150B-34(a).

The N.C. Criminal Justice Education and Training Standards Commission may deny the
certification of a corrections officer when the Commission finds that the applicant for
certification has knowingly made a material misrepresentation of any information required
for certification or accreditation. 12 NCAC 09G .0504(b)(6). Respondent is the certifying



body for both criminal justice officers and correctional officers.

5. A misrepresentation or omission is “material” if it would have influenced the party's
judgment or decision to act. Latta v. Rainey, 202 N.C. App. 587, 599, 689 S.E.2d 898, 909
(2010).

6.  The honesty of an applicant is a material consideration, if not the primary factor, in the
Commission’s determination of an applicant’s fitness for certification as a corrections
officer. 12 NCAC 09G .0206(6). “Good moral character has many attributes, but none are
more important than honesty and candor.” In re Legg, 325 N.C. 658, 386 S.E.2d 174
(1989).

7. The Commission’s interpretation of the proper application of 12 NCAC 09G .0504(b)(6)
is due “great consideration” and is “strongly persuasive.” MacPherson v. City of Asheville,
283 N.C. 299, 307, 196 S.E.2d 200, 206 (1973). The Commission is entitled to consider
an applicant’s honesty in preparing any application for certification--regardless of when it
was submitted--in furtherance of its duty to see that every person employed as a
correctional officer demonstrates good moral character. 12 NCAC 09G .0206.

8.  The preponderance of the evidence supports the conclusion that Petitioner knowingly
misrepresented material facts required for certification in his application for certification
as a law enforcement officer, and Respondent properly resolved to deny his application for
certification as a correctional officer due to this failure to demonstrate good moral
character. 12 NCAC 09G .0206(6).

9. Petitioner failed to show that Respondent’s Probable Cause Committee erred by
preponderance of the evidence.

10. Pursuant to 12 NCAC 09G .0505(b)(5), when the Commission denies the certification of
a corrections officer, the period of sanction shall be not less than three years. Following
an administrative hearing, however, the Commission may either reduce or suspend the
period of sanction under Paragraph (c) of this Rule or substitute a period of probation in
lieu of suspension of certification, where the cause of sanction is material misrepresentation
of any information required for certification or accreditation. The Commission could
consider Petitioner’s service at LCI as a mitigating factor.

PROPOSAL FOR DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, it is recommended
that the Commission deny Petitioner’s correctional officer certification for a period of not less than
three (3) years.

NOTICE AND ORDER

The North Carolina Criminal Justice Education and Training Standards Commission is the
agency that will make the Final Decision in this contested case. As the final decision-maker, that
agency is required to give each party an opportunity to file exceptions to this proposal for decision,



to submit proposed findings of fact, and to present oral and written arguments to the agency
pursuant to N.C. Gen. Stat. § 150B-40(e).

It hereby is ordered that the agency serve a copy of the final decision on the Office of
Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C. 27699-6714.

IT IS SO ORDERED.

This the 17" day of August, 2015.

J. Randolph Ward
Administrative Law Judge



