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FINAL DECISION 
 

 

 

BACKGROUND 

 

Petitioner initiated this contested case by filing a petition on April 23, 2014, alleging that 

Respondent constructively discharged him because he made reports that qualified as protected 

activity under the Whistleblower Act. On August 27, 2014, the presiding administrative law judge 

directed that the case not proceed until Petitioner had pursued the internal grievance process and 

received a Final Agency Decision. Respondent’s Final Agency Decision, which had been approved 

by OSHR, was issued on November 6, 2014. The case was heard in Raleigh on January 7-9, 2015, 

by Senior Administrative Law Judge Fred Gilbert Morrison Jr.  
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ISSUE 

  

Whether Respondent constructively discharged Petitioner because he made reports that 

were protected activity under the Whistleblower Act. 

  

EXHIBITS ADMITTED INTO EVIDENCE 

 

For Petitioner:  1A-C, 2, 3, 6-11, 13-16 

 

For Respondent: 2-4, 6, 7, 9, 10, 12, 13, 14 

 

WITNESSES 
 

For Petitioner:  Lou F. Turner, PhD 

   Deborah Radisch, M.D. 

   Samuel Simmons, M.D. 

   Thomas Clark, M.D. 

   Maryanne Gafney-Craft, M.D. 

   William Holloman 

   Kevin Gerity 

   Deann Rudd 

 

For Respondent: Daniel Staley 

Deborah Radisch, M.D. 

Tracy Yorkdale 

 

 BASED UPON careful consideration of the sworn testimony of the witnesses presented at 

the hearing, the documents and exhibits received and admitted into evidence, and the entire record 

in this proceeding, the undersigned Senior Administrative Law Judge (SALJ) makes the following 

Findings of Fact. In making these Findings of Fact, the SALJ has weighed all the evidence and has 

assessed the credibility of the witnesses by taking into account the appropriate factors for judging 

credibility, including, but not limited to, the demeanor of the witnesses, any interests, bias, or 

prejudice the witness may have, the opportunity of the witness to see, hear, know or remember the 

facts or occurrences about which the witness testified, whether the testimony of the witness is 

reasonable and whether the testimony is consistent with all other believable evidence in the case. 

Facts material to a determination of the contested issue are as follows: 

 

 

FINDINGS OF FACT 

 

1. Petitioner was continuously employed with the North Carolina Department of 

Health and Human Services (DHHS), Division of Public Health (DPH), Office of the Chief 

Medical Examiner (OCME), from 1993 to December 31, 2013. In November 2003, Petitioner 

became the autopsy facility manager with the OCME. Petitioner’s employment with the State 

ended when his retirement became effective on January 1, 2014. 
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2. Throughout the term of his employment, Petitioner generally received high ratings 

on his performance evaluations. 

 

3. The OCME is comprised of pathologists who serve as medical examiners. These 

pathologists conduct autopsies as the need arises. Autopsy technicians assist the pathologists 

during autopsies. An autopsy includes both an external examination of a body and an internal 

examination in appropriate cases. Conducting autopsies is the primary duty of the OCME. 

 

4. Dr. Simmons started a forensic pathology fellowship at the OCME in June 2008. 

In the summer of 2009, he became an associate medical examiner there. 

 

5. Dr. Radisch became the Chief Medical Examiner in July 2010. Prior to becoming 

the Chief Medical Examiner, Dr. Radisch worked as a staff pathologist at the OCME from 1986 

to 1994 and from 2001 to 2010. 

 

6. The OCME was not fully staffed for the first few years of Dr. Radisch’s tenure as 

Chief Medical Examiner. During this time, Dr. Radisch’s caseload prevented her from devoting as 

much time to her administrative duties as she would have liked. 

 

7. Dr. Radisch’s administrative duties included developing written policies and 

procedures for OCME employees regarding the collection of evidence during autopsies. Due in 

part to the understaffing at the OCME, Dr. Radisch did not develop any written policies or 

procedures in 2010 or 2011. 

 

8. Despite the lack of written rules or procedures, the OCME developed various 

policies, protocols or practices through years of performing autopsies. Some of these policies, 

protocols or practices varied depending on the preferences of individual pathologists. Other 

policies, protocols or practices appeared to be essentially universal at the OCME. 

 

9. Generally, the autopsy technician would assist the pathologist by removing organs 

from the body at the pathologist’s direction. The autopsy technician would also at times, at the 

pathologist’s direction, assist with the retrieval of evidence from the body.  

 

10. Generally, the pathologist would clean and dry any evidence recovered and place 

it in an evidence bag. The pathologist would then label the bag with the autopsy number, the 

decedent’s name, and a description of the evidence and where it was recovered. The pathologist 

would sign and seal the bag with evidence tape and initial the tape. Autopsy techs generally would 

not sign the bag or evidence tape because the pathologist has the responsibility of certifying that 

the evidence was recovered by him or her, or at his or her direction. 

 

11. Each pathologist had his or her own evidence locker for keeping items of evidence 

recovered during autopsies until they could be turned over to law enforcement. This prevented 

evidence from being lost or tampered with. 
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12. One of the OCME’s unwritten policies or practices requires autopsies to be 

conducted in the pathologist’s presence. If an item of evidence is discovered when the pathologist 

is not in the room, the OCME practice requires the autopsy technician to leave the evidence in its 

original condition and summon the pathologist back to the autopsy room. Unlike many of the 

OCME’s other unwritten policies, these protocols did not vary from pathologist to pathologist. 

 

13. These unwritten protocols stemmed from the fact that the pathologist is ultimately 

responsible for the results of the autopsy, the autopsy report, and any evidence recovered. The 

pathologist needs firsthand knowledge of any evidence recovered during an autopsy so that he or 

she can testify to the evidence’s collection at trial. 

 

14. Although they were not written, autopsy technicians learned about these policies, 

protocols and practices through experience and on-the-job training.  

 

15. Petitioner participated in more than 10,000 autopsies during the term of his 

employment with Respondent. As a result, Petitioner knew or should have known of the OCME’s 

unwritten policies, protocols and practices, including those relating to the handling of evidence 

discovered out of the pathologist’s presence. 

 

16. In 2010, Dr. Radisch hired Dr. Nichols for the position of Deputy Chief Medical 

Examiner. Dr. Nichols took over for the outgoing Deputy Chief Medical Examiner, Dr. Clark, who 

had held the position since 2002. As the Deputy Chief Medical Examiner, Dr. Nichols served as 

Petitioner’s supervisor.  Dr. Nichols and other pathologists were over-burdened/over-worked.     

 

17. Petitioner had a good working relationship with his outgoing supervisor, Dr. Clark. 

In contrast, Petitioner had a less than satisfactory relationship with Dr. Nichols. Petitioner 

expressed distrust for Nichols and repeatedly questioned the quality of Dr. Nichols’ work when 

speaking with coworkers and superiors. Dr. Nichols distrusted and was not always satisfied with 

Petitioner’s behavior and interactions with fellow pathologists and staff. 

 

18. On May 10, 2011, the OCME performed two autopsies on the victims of an 

apparent double homicide. Dr. Simmons served as the pathologist for one of the autopsies. Dr. 

Nichols served as the pathologist for the other autopsy, which involved a victim named Terrell 

Boykin. Petitioner assisted Nichols on the Boykin autopsy.  Mr. Holloman served as the 

photographer for the Boykin autopsy. 

 

19. Boykin presented with an apparent gunshot wound to the head. An initial x-ray was 

said to indicate what appeared to be the presence of an item in the brain. The x-ray was not 

produced, offered or admitted into evidence.  

 

20. Petitioner was responsible for removing the organs from the body during the 

Boykin autopsy. Among other things, Petitioner removed Boykin’s brain. He testified that he did 

not find a bullet in the head when he was removing the brain. Dr. Nichols did not find or recover 

a bullet  during his examination of the brain or skull cavity. Petitioner asked Dr. Nichols if he 

should perform a second x-ray, but Dr. Nichols instructed Petitioner that none was necessary. 
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21. After the conclusion of the autopsy, Dr. Nichols instructed Petitioner to release the 

body to the custody of law enforcement. Dr. Nichols then left the autopsy room. William Holloman 

had also departed after taking his photographs. Petitioner remained to clean up the room. 

 

22. After Dr. Nichols left the autopsy room, Petitioner disobeyed Dr. Nichols’ 

instruction and performed a second x-ray of the body. This x-ray did not indicate the presence of 

any object in the skull cavity. Petitioner released the body to the custody of law enforcement and 

began cleaning the autopsy room. 

 

23. Shortly thereafter, Petitioner called Mr. Holloman back into the autopsy room.   

 

24. Petitioner showed Mr. Holloman an unmarked, unlabeled evidence bag that 

contained a small object. Petitioner told Mr. Holloman that he found the object while cleaning the 

area around Dr. Nichols’ cutting board. Petitioner told Mr. Holloman that he had washed 

coagulated blood off the object and placed it in the bag. Petitioner asked Mr. Holloman to take a 

picture of the bagged item, but Mr. Holloman refused. Petitioner then took a picture of the bagged 

object with his personal cell phone, and Mr. Holloman left the autopsy room. 

 

25. Petitioner did not contact Dr. Nichols to ask him to return to the autopsy room. 

Petitioner later admitted to DHHS investigators that he called Mr. Holloman instead of Dr. Nichols 

because he wanted to show Mr. Holloman that Dr. Nichols’ work was “sloppy.”  

 

26. At the hearing, Petitioner testified that he called Mr. Holloman back into the 

autopsy room instead of Dr. Nichols because he did not trust Dr. Nichols. Petitioner also stated 

that he would have handled the situation differently had he been working with any other 

pathologist. Thus, Petitioner knew that the normal practice for such occasions was to recall the 

pathologist who had conducted and directed the autopsy. 

 

27. After Holloman left the room, Petitioner took the bagged object to Dr. Nichols’ 

office. Petitioner presented the bagged object to Dr. Nichols and told him that he found the object 

near Dr. Nichols’ cutting board. Dr. Nichols took the bagged object from Petitioner and placed it 

in his desk drawer. Dr. Nichols did not report this object on his official autopsy report, no doubt 

because he did not trust Gerity and he had not recovered/discovered it and could not certify where 

it came from. Nichols kept the object in his desk drawer and had it readily available upon request. 

 

28. Neither party has produced the object Petitioner claims to have recovered or any 

photographs thereof. At the hearing, Petitioner testified that he found a “round bullet,” or “a whole 

bullet.” Dr. Radisch testified as follows:    

Q: With respect to the item that was recovered, have you ever seen that item? 

A: Yes. 

Q: And have you been able to determine what that item is? 

A: Yes. 

Q: And what is it? 

A: It’s a piece of copper projectile jacket. 



 

6 

 

29. Dr. Nichols’ autopsy report contained the following relevant information:: 
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30. In June 2011, Petitioner examined the preliminary Boykin autopsy report. At the 

time, Dr. Radisch was out of the country on vacation. As a result, Petitioner contacted Pat Barnes, 

an administrator at the OCME, and asked that the Boykin autopsy report not be published until Dr. 

Radisch returned from her vacation.  

 

31. On July 28, 2011, Dr. Radisch returned from her vacation. Petitioner contacted Dr. 

Radisch that day to express his concerns about the Boykin autopsy report. Petitioner told Dr. 

Radisch that he personally found a whole bullet after Dr. Nichols left the autopsy room; that he 

washed, cleaned, and bagged the bullet; and that he took the bag to Dr. Nichols’ office. Petitioner 

complained that the autopsy report inaccurately stated “the bullet exists and is not recovered.”  

 

32. Dr. Radisch told Petitioner that she would look into the matter, but she did not 

contact Dr. Nichols or take any other meaningful action at that time. Dr. Radisch had prior 

concerns with Petitioner and she had never known an attending pathologist not being called back 

when items had been discovered in similar circumstances. 

 

33. On September 9, 2011, Dr. Nichols sent Petitioner an email concerning certain 

shortcomings in his secondary employment and improper interactions with co-workers. The body 

of this email is reproduced below: 
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34. Shortly after receiving this email, in a “tit for tat,” Petitioner emailed Dr. Radisch 

to complain that no action had been taken regarding the concerns he had relayed about the Boykin 

autopsy report. Petitioner copied Pat Barnes and Dr. Lou Turner, the Section Chief of the DPH, 

on this email. The body of this email is reproduced below:  

 

 
 

35. Neither Pat Barnes nor Dr. Turner took any immediate action as a result of 

Petitioner’s email to Dr. Radisch. Dr. Radisch also took no action other than forwarding 

Petitioner’s email to Dr. Nichols. 
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36. Despite his reporting concerns about the Boykin autopsy to Dr. Radisch, Petitioner 

received a “successful” rating on his June 2012 and June 2013 annual performance evaluations. 

Petitioner’s 2012 evaluation did mention frequent confrontations with pathologists that needed to 

be addressed, and his 2013 evaluation noted improvement in this area. No specific mention was 

made of the Boykin autopsy on these annual evaluations 

 

37. In June 2012, Dr. Radisch issued a written warning to Petitioner. This written 

warning was not related to the Boykin autopsy, but rather arose out of a verbal altercation between 

Petitioner and Dr. Privette, another pathologist at the OCME. The written warning included notice 

of appeal rights, and Petitioner grieved the warning internally. The warning was upheld. 

 

38. In September 2013, DHHS leadership was made aware of a State Bureau of 

Investigation (SBI) investigation into the Boykin autopsy. SBI investigators interviewed Petitioner 

as part of this investigation.  

 

39. Around the same time, several local media outlets began reporting stories about 

understaffing and other problems at the OCME, including during the Boykin autopsy.  

 

40. Some OCME employees, including Dr. Radisch and Dr. Turner, suspected that 

Petitioner had leaked information about the Boykin autopsy to third parties, and that this conduct 

prompted the SBI investigation and media reports. Dr. Turner asked Petitioner if he had leaked 

information about the OCME, including internal OCME documents, to any third parties. Petitioner 

denied having leaked information about the OCME or the Boykin autopsy to any third parties. 

 

41. In October 2013, Mark Payne, Chief of Staff for DHHS, ordered an internal 

personnel investigation into the Boykin autopsy. Lillie Peebles and Deann Rudd conducted the 

investigation, which initially focused on Dr. Nichols’ conduct during and following the Boykin 

autopsy. Ms. Peebles and Ms. Rudd interviewed several OCME employees as part of the DHHS 

internal investigation, including Petitioner, Dr. Radisch, Dr. Simmons, Mr. Holloman, and Dr. 

Nichols. Their report was included as Exhibit 1 (Under Seal) with Respondent’s Motion to Dismiss 

and For Summary Judgment filed on August 18, 2014. According to Ms. Peebles and Ms. Rudd, 

Petitioner provided detailed information about the OCME’s unwritten policies, protocols and 

practices for evidence collection. They reported that Petitioner acknowledged that an autopsy 

technician should call the pathologist back into the room upon finding evidence outside the body. 

Dr. Simmons and Dr. Radisch both expressed a lack of trust in Petitioner and confirmed that they 

had never experienced a situation in which an autopsy technician removed evidentiary items from 

the autopsy room. Dr. Simmons confirmed that, under such circumstances, it would be difficult to 

verify where the item came from and how it was preserved. 

 

42. On November 5, 2013, DHHS terminated, without giving a reason, Dr. Nichols’ 

employment after his position had been classified as exempt from the Human Resources Act. No 

criminal charges were filed against him following the SBI report to the district attorney, nor was 

any evidence introduced noting any sanction by the North Carolina Medical Board. 
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43. On November 8, 2013, Dr. Simmons sent a letter to Mr. Payne and Dr. Aldona 

Wos, Secretary of DHHS. The body of this letter is reproduced below: 

 

 
 

44. As a result of its investigation and Dr. Simmons’ letter, DHHS management 

decided to pursue termination of Petitioner’s employment. Dr. Turner and Dr. Radisch agreed with 

the decision of DHHS management and provided information about Petitioner’s conduct and the 

OCME’s procedures, protocols and practices to Danny Staley, who was acting as DPH’s Chief 

Operating Officer. 

 

45. On Friday, December 6, 2013, Petitioner attended a meeting with Dr. Turner and 

Antonio Gomez, his human resources contact. At this meeting, Petitioner received an investigatory 

placement with pay notice and a pre-disciplinary conference letter. Both documents were signed 

by Mr. Staley. No one at this meeting mentioned, suggested or discussed the possibility of 

Petitioner resigning or retiring.  

 

46. The pre-disciplinary conference letter (Petitioner’s Exhibit 8) consisted of seven 

pages setting out the allegations being made against Petitioner based on the internal investigation 

conducted by DHHS into the Boykin autopsy. The body of this letter is reproduced below: 
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15 
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47. Over the weekend, Petitioner contacted Mr. Gomez and requested that the pre-

disciplinary conference be delayed so that he could seek the advice of legal counsel. Mr. Gomez 

denied this request. 

 

48. The pre-disciplinary conference occurred as scheduled on December 9, 2013. 

Petitioner, Mr. Staley, and Dr. Turner attended the conference, as did Greg Chavez, DHHS’ new 

Human Resources Manager.  

 

49. Immediately after the conference began, Petitioner interrupted Mr. Staley and 

stated that he would save everybody some time. Petitioner then presented a pre-written resignation 

letter which he had prepared and brought to the conference. The body of this letter is reproduced 

below:  
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50. At no time during the abbreviated conference did anyone suggest that a final 

determination to dismiss Petitioner had been made or that Petitioner should resign or retire. 

Petitioner freely decided for his own reasons that it was best to resign and retire. Petitioner did not 

question or offer any remarks concerning the allegations in the pre-disciplinary conference letter, 

nor did he contend that he was being constructively discharged or threatened with discharge in 

violation of the Whistleblower Act. 

 

51. Mr. Staley accepted Petitioner’s resignation at the conference. Later that day, Mr. 

Staley issued a letter to Petitioner, the body of which is reproduced below:   

 

 
 

52. Petitioner went on active retirement January 1, 2014. Sixty-three (63) days later, on 

February 10, 2014, he submitted a Step 1 grievance form to Respondent, alleging for the first time 

that he had been constructively discharged without just cause and threatened with discharge in 

violation of the Whistleblower Act. Ms. Rudd acknowledged receipt of the grievance form and 

indicated on the form that it was not submitted timely. On February 12, 2014, Chavez sent a letter 

to Petitioner informing him that his grievance was untimely and that the matter was 

administratively closed. 

 

53. On April 23, 2014, Petitioner filed a Petition for Contested Case Hearing. On 

November 6, 2014, Respondent issued its Final Agency Decision, which had been approved by 

OSHR, finding that there was no retaliation under the Whistleblower Act; that Petitioner’s internal 

grievance was not timely filed; and advising him of his appeal rights. The 180 day time period for 

issuing a decision in this case began to run upon receipt of the FAD on November 6, 2014.  
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BASED UPON the foregoing Findings of Fact, the undersigned makes the following: 

 

CONCLUSIONS OF LAW 
 

1. All parties are properly before the Office of Administrative Hearings (OAH) and 

jurisdiction and venue are proper. To the extent that the Findings of Fact contain Conclusions of 

Law, or that the Conclusions of Law are Findings of Fact, they should be so considered without 

regard to the given labels. 

 

2. A court need not make findings as to every fact that arises from the evidence and 

need only find those facts which are material to the settlement of the dispute. Flanders v. Gabriel, 

110 N.C. App. 438, 440, 429 S.E.2d 611,612, aff’d 335 N.C. 234, 436 S.E.2d 588 (1993). 

 

3. North Carolina’s policy is to encourage State employees to report fraud, substantial 

and specific dangers to public health and safety, and other similar matters to appropriate 

authorities. N.C. Gen. Stat. § 126-84(a) (2014). As a result, under the Whistleblower Act, a State 

agency may not “discharge, threaten, or otherwise discriminate against a State employee” for 

accurately reporting fraud or a substantial and specific danger to public health and safety. Id. § 

126-85(a).  

 

4. In order to establish a claim under the Whistleblower Act, an employee must 

demonstrate: “(1) that the plaintiff engaged in a protected activity, (2) that the defendant took 

adverse action against the plaintiff in his or her employment, and (3) that there is a causal 

connection between the protected activity and the adverse action taken against the plaintiff.” 

Newberne v. Dep’t of Crime Control and Safety, 359 N.C. 782, 788, 618 S.E.2d 201, 206 (2005).  

 

5. Relatively few published opinions exist discussing the evidence necessary to 

establish the elements of a Whistleblower claim in North Carolina. Because Whistleblower actions 

often closely parallel Title VII and Section 1983 cases, however, courts may follow the reasoning 

suggested in those cases. See Kennedy v. Guilford Tech. Cmty. Coll., 115 N.C. App. 581, 584, 448 

S.E.2d 280, 282 (1994).  

 

I. Whether Petitioner Engaged in Protected Activity 

 

6. In order to qualify for protection under the Whistleblower Act, an employee must 

first demonstrate that he engaged in protected activity. Newberne, 359 N.C. at 788, 618 S.E.2d at 

206. An employee engages in protected activity when he reports, inter alia, fraud or a substantial 

and specific danger to public health, unless the employee knows or has reason to believe the report 

is false. N.C. Gen. Stat. § 126-85(a). 

  

7. Petitioner claims that he engaged in protected activity when he reported his 

concerns about the Boykin autopsy report to his supervisors. Petitioner claims that Dr. Nichols’ 

autopsy report was fraudulent because it stated that “the bullet exists and is not recovered.” 
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8. After considering all of the evidence, it is found that Petitioner failed to show by a 

preponderance of the evidence that he found a whole bullet during the Boykin autopsy. Neither 

party produced the x-ray, the bagged object, or any photographs thereof, and the parties offered 

conflicting evidence on whether the bagged item consisted of a whole bullet, a bullet jacket, a 

bullet fragment, or something else. It is concluded that Dr. Radisch’s description of the object as 

a “piece of copper projectile jacket” is more credible than Petitioner’s description of a “whole 

bullet,” particularly in light of the autopsy report which clearly describes a “gaping” exit wound.  

 

9. Even if the object Petitioner said he found was a whole bullet, it is not clear that 

Dr. Nichols’ autopsy report was fraudulent or even inaccurate. Dr. Nichols prepared a thorough 

autopsy report that identified Mr. Boykin’s cause of death and described in considerable detail the 

entry and exit wounds made by a bullet. Petitioner claims to have discovered a bullet and contends 

that the report was fraudulent because Dr. Nichols stated that a “bullet exists and is not recovered.” 

But although Dr. Nichols’ statement could be read as an assertion that no one at the OCME found 

a bullet, it could also be interpreted as a truthful assertion that Dr. Nichols did not personally find 

and recover a bullet and thus he could not verify or vouch for one’s recovery. This interpretation 

is supported by the fact that the OCME had no rules for how pathologists should respond to items 

presented to them outside the autopsy room, likely because this situation had never arisen before.  

 

10. After considering all of the evidence, it is concluded that Petitioner’s complaints 

about the Boykin autopsy primarily concerned his dissatisfaction with Dr. Nichols’ job 

performance rather than fraud or a substantial and specific threat to public safety. Petitioner 

admitted that he did not trust Dr. Nichols and that he called Mr. Holloman to show him that Dr. 

Nichols’ work was “sloppy.” Dr. Nichols, in turn, obviously distrusted and was not always 

satisfied with Petitioner. The timing of Petitioner’s complaints about the Boykin autopsy also 

suggest a kind of  “tit for tat,” with Petitioner complaining about Dr. Nichols’ work in retaliation 

for Dr. Nichols’ warnings about Petitioner’s secondary employment and interactions with others.  

 

11. Another potential form of protected activity also bears mentioning. At the hearing, 

Petitioner testified that Dr. Turner, Dr. Simmons, and other members of OCME management 

suspected him of leaking information about the Boykin autopsy to the media and SBI. Petitioner 

never testified to leaking this information, however, and OCME management did not testify that 

they believed he had. Regardless, Petitioner does not contend that he actually prompted the media 

reports or SBI investigation. As a result, there is no need to determine whether such behavior 

would qualify as protected activity under the Whistleblower Act.  

 

12. In sum, the greater weight of the evidence does not support a conclusion that 

Petitioner engaged in protected activity when he reported his concerns about the Boykin autopsy 

to his superiors at the OCME, or that Petitioner leaked information about the Boykin autopsy to 

third parties outside of DHHS, including the media and the SBI. Accordingly, Petitioner has not 

shown that he engaged in protected activity, a necessary element of a Whistleblower claim. 
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II. Whether Petitioner Suffered an Adverse Employment Action 

 

13. Even if Petitioner had engaged in protected activity, his Whistleblower claim would 

fail because he did not suffer an adverse employment action. An employee who voluntarily 

resigned from his position may not bring a claim for wrongful discharge. See Gravitte v. Mitsubishi 

Semiconductor America, Inc., 109 N.C. App. 466, 472, 428 S.E.2d 254, 258 (1993). “Employee 

resignations are presumed to be voluntary. This presumption will prevail unless [the] plaintiff 

comes forward with sufficient evidence to establish that the resignation was involuntarily 

extracted.” Christie v. United States, 518 F.2d 584, 587 (Ct. Cl. 1984).  

 

14. An employee’s seemingly voluntary resignation may be considered involuntary, 

however, if the employer extracted the resignation through misrepresentation or coercion. See 

Stone v. Univ. of Md. Med. Sys. Corp., 855 F.2d 167, 174 (4th Cir. 1988).  

 

15. Under the misrepresentation theory, a resignation is involuntary if it was “induced 

by an employee's reasonable reliance upon an employer's misrepresentation of a material fact 

concerning the resignation.” Id. Here, Petitioner does not allege that Respondent made any 

material misrepresentations of fact regarding his ability to contest the recommendation of 

dismissal or the consequences of his retirement. Accordingly, Petitioner must proceed under the 

coercion theory. 

 

16. Courts look to the totality of the circumstances when determining whether a 

resignation was extracted through coercion. Id. Among the factors relevant to this consideration 

are (1) whether the employee was given an alternative to resignation, (2) whether the employee 

understood the nature of his choices, (3) whether the employee was given a reasonable period of 

time to decide, and (4) whether the employee was allowed to select his own retirement date. Id. 

Ultimately, “[coercion] is not measured by the employee's subjective evaluation of a situation. 

Rather, the test is an objective one.” Christie, 518 F.2d at 587.  

 

17. With regard to the first factor, almost any reasonable alternative to immediate 

resignation appears to suffice. Compare Salter v. E&J Healthcare, Inc., 155 N.C. App. 685, 689–

90, 575 S.E.2d 46, 49 (2003) (employee lacked a meaningful alternative when employer presented 

her with a resignation letter and instructed to sign it immediately or be fired on the spot) with 

Stone, 855 F.2d at 174 (administrative appeals process provided adequate alternative to 

resignation). “[T]he mere fact that the [employee’s] choice is between comparably unpleasant 

alternatives—e.g., resignation or facing disciplinary charges—does not of itself establish that a 

resignation was induced by duress or coercion, hence was involuntary.” Stone, 855 F.2d at 174; 

see also Covington v. Dep’t of Health and Human Servs., 750 F.2d 937, 942 (Fed. Cir. 1984) (“The 

fact that an employee is faced with an inherently unpleasant situation or that his choice is limited 

to two unpleasant alternatives does not make an employee's decision any less voluntary.”).  

 

18. Accordingly, the availability of mediation, administrative hearings, or any other 

disciplinary review process generally suffices as an adequate alternative to resignation. See, e.g., 

Swearnigen-El v. Cook Cnty. Sheriff’s Dep’t, 602 F.3d 852, 860 (7th Cir. 2010); (administrative 

proceeding provided adequate alternative to resignation); Stone, 855 F.2d at 174 (same); Christie, 
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518 U.S. at 587–88 (same); Soloski v. Adams, 600 F. Supp. 2d 1276, 1307–09 (N.D. Ga. 2009) 

(contractual right to review prior to dismissal provided adequate alternative to resignation). This 

is true even if the administrative process is likely to be costly or time-consuming. See Covington, 

750 F.2d at 943 (“The agency limited Covington's choices between discontinued service 

retirement, on the one hand, and separation without severance pay and with reinstatement 

contingent upon a favorable outcome in a costly, time-consuming appeal. The law does permit 

such a hard choice . . .”); Christie, 518 F.2d at 587 (“While it is possible plaintiff, herself, perceived 

no viable alternative but to tender her resignation . . . [t]he fact remains, plaintiff had a choice. She 

could stand pat and fight. She chose not to. Merely because plaintiff was faced with an inherently 

unpleasant situation in that her choice was arguably limited to two unpleasant alternatives does 

not obviate the voluntariness of her resignation.”). 

 

19. After considering all of the evidence, it is concluded that this first factor weighs in 

favor of Respondent. Like the Plaintiffs in Stone and Christie, Petitioner was faced with two 

unpleasant alternatives: resignation or contesting his recommended dismissal through the pre-

disciplinary conference and other administrative channels. Petitioner chose to submit his 

resignation before the pre-disciplinary conference began rather than contest his dismissal. 

Although it is possible that Petitioner himself perceived no viable alternative but to resign in order 

to preserve his retirement and other benefits, this does not obviate the fact that he had a choice. 

See Christie, 518 F.2d at 587; Covington, 750 F.2d at 943.  

 

20. With regard to the second factor, an employee’s education and experience generally 

weigh more heavily than his access to legal counsel. See, e.g., Stone, 855 F.2d at 177–78. In Stone, 

for example, a medical school professor resigned rather than face possible termination at a 

disciplinary hearing. Id. The court found that the professor understood his choices, despite not 

being able to secure legal counsel prior to his resignation. Id. The court explained, “[The professor] 

was not a naive intern in his first clinical assignment; he was a sophisticated and well-educated 

hospital administrator with over thirty years experience . . .” Id. at 177; see also Speiser v. Engle, 

107 F. App’x 459, 461 (6th Cir. 2004) (director of county agency not entitled to an attorney at a 

pre-disciplinary conference).  

 

21. After considering all of the evidence, it is concluded that this second factor also 

weighs in favor of Respondent. Petitioner contends that he resigned because he believed that he 

would lose his retirement and other benefits if he were fired. Of course, “[a] decision made ‘with 

blinders on’, based on misinformation or a lack of information, cannot be binding as a matter of 

fundamental fairness and due process.” Covington, 750 F.2d at 943. But Petitioner did not make 

his decision with blinders on. Petitioner surely knew that he could challenge and respond to the 

allegations against him; the pre-disciplinary conference notice stated as much. Petitioner also had 

more than two decades of experience working at OCME and thus was familiar with administrative 

procedures. Finally, Petitioner had personal experience with grievance procedures, having grieved 

his written warning just one year earlier. Thus, as in Stone, Petitioner’s extensive personal 

experience far outweighed his lack of legal counsel prior to the pre-disciplinary conference. 
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22. With regard to the third factor, courts have found that as little as one or two days’ 

notice provides sufficient time for an employee to make an informed choice. See, e.g., Swearnigen-

El, 602 F.2d at 860 (employee’s resignation was voluntary when submitted two days after being 

placed on leave, before administrative proceedings could begin); Soloski, 600 F. Supp. 2d at 1307–

10 (one day sufficient for employee to consider his options). In addition, for employees with 

extensive education and training, periods as short as a few hours may be sufficient. In Stone, for 

example, a professor at a medical school resigned less than one hour after being threatened with 

disciplinary action. 855 F.2d at 170–71. Although the employee did not secure legal advice during 

this period, the court nevertheless found that the employee had sufficient time to make a decision 

because he could have consulted an attorney and did in fact consult a colleague about his decision. 

See id. at 177–78. The court concluded that, although the employee acted under “some time 

pressure,” the employee had sufficient preexisting knowledge to make an informed decision during 

the limited time available to him. Id.; see also Soloski, 600 F. Supp. 2d at 1309 (holding that one 

day was sufficient to make a decision and distinguishing earlier cases in which employees were 

instructed to resign before leaving the room). 

 

23. After considering all of the evidence, it is concluded that this third factor also 

weighs in favor of Respondent. Petitioner had as much or more time to consider his options than 

the employees in Swearnigen-El, Soloski, and Stone. Moreover, although Respondent certainly 

could have delayed the pre-disciplinary conference at Petitioner’s request, it did not have to do so. 

See 25 N.C. Admin. Code 01J .0613(4)(c) (requiring State agencies to provide as much notice “as 

is practical under the circumstances”).  

 

24. With regard to the fourth factor, an employee’s resignation is generally considered 

to be voluntary when the employee engaged in negotiation over the terms of his retirement. In 

Stone, for example, the court cited the fact that a medical professor “dictated the terms of his 

resignation himself” and “drove a hard bargain” as evidence that the professor resigned 

voluntarily. Id. at 177. Similarly, courts tend to treat resignations as voluntary when the employee 

is permitted to select the effective date of his resignation. See, e.g., Knappenburger v. City of 

Phoenix, 566 F.3d 936, 941 (9th Cir. 2009) (resignation was voluntary when employee “could and 

did choose the date of his retirement”); Soloski, 600 F. Supp. 2d at 1347 (resignation was voluntary 

when employee was permitted to delay the effective date of his retirement by three days).  

 

25. After considering all of the evidence, it is concluded that this factor also weighs in 

favor of Respondent. Like the plaintiffs in Knappenburger and Soloski, Petitioner was permitted 

to negotiate a significant delay between the submission of his resignation and the effective date of 

his retirement. The fact that Petitioner was able to negotiate favorable terms in order to maximize 

his retirement and insurance benefits suggests that he made a free and informed choice to resign 

rather than contest his dismissal. 

 

26. In sum, after considering all of the evidence, it is concluded that each factor 

enumerated in Stone supports Respondent’s contention that Petitioner voluntarily resigned. 

 

27. In addition to these enumerated factors, two other considerations warrant 

discussion in this case. First, courts also generally consider resignations to be voluntary when the 
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employee resigns at his own suggestion, rather than at the employer’s suggestion. See, e.g., 

Swearnigen-El, 602 F.2d at 860. In Swearnigen-El, for example, the court found that a resignation 

was voluntary when the employee unilaterally resigned rather than wait for the initiation of 

disciplinary proceedings. Id.; see also Morris v. Scenera Research, LLC, --- N.C. App. ---, 747 

S.E.2d 362, 375–77 (N.C. Ct. App. 2013) (sufficient evidence existed to support court’s finding 

of voluntary resignation on a retaliatory discharge claim, notwithstanding jury findings of 

termination by employer with regard to other claims, where employee himself suggested 

resignation as a possibility), review allowed 747 S.E.2d 362. Similarly, in McGriff v. American 

Airlines, Inc., the court found that an employee resigned voluntarily when the employee drafted 

his resignation letter himself. 431 F. Supp. 2d 1145, 1157 (N.D. Ok. 2006). 

 

28. Here, the Petitioner drafted his own resignation letter prior to the pre-disciplinary 

conference. No one at OCME or DHHS suggested that he consider retirement or resignation rather 

than contest the recommendation for dismissal. Moreover, Petitioner presented his resignation 

letter at the outset of the pre-disciplinary conference before any substantive conversation could 

begin. These facts further support the conclusion that Petitioner voluntarily resigned his position. 

 

29. Finally, notwithstanding the factors discussed above, the mere threat of discharge 

may be sufficiently coercive to render a resignation involuntary when the employer lacks just cause 

to discipline the employee. See Stone, 855 F.2d at 167. “If an employee can show that the agency 

knew that the reason for the threatened removal could not be substantiated, the threatened action 

by the agency is purely coercive.” Schultz v. U.S. Navy, 810 F.2d 1133, 1136 (Fed. Cir. 1987). In 

order to meet this requirement, the employee must show, not only that the employer lacked just 

cause for discipline, but also that the employer “knew or believed that the termination could not 

be substantiated.” Christie, 518 F.2d at 588. 

 

30. It is recognized that the two-year gap between the Boykin autopsy and DHHS’ 

decision to recommend Petitioner’s dismissal is potentially problematic. For the reasons stated 

herein, however, the greater weight of the evidence shows that DHHS management did not learn 

about Petitioner’s conduct until November 2013, and thus could have reasonably believed that just 

cause existed to terminate Petitioner’s employment in December 2013. As a result, the notice of 

the pre-disciplinary conference did not amount to an unlawful “threat” to discharge Petitioner. This 

time gap does not negate the conclusion that Petitioner resigned and retired of his own free will. 

 

31. In sum, after considering all of the evidence, it is concluded that Petitioner 

knowingly and voluntarily resigned from his employment rather than challenging his dismissal. 

Accordingly, Petitioner has not shown that he suffered an adverse employment action, another 

necessary element of a Whistleblower claim. 
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III. Whether Petitioner’s Protected Activity Caused the Adverse Action 

 

32. For the reasons explained above, it is concluded that Petitioner did not engage in 

protected activity or suffer an adverse employment action. Even if Petitioner had engaged in 

protected activity and suffered an adverse action, however, his Whistleblower claim would still 

fail because he has failed to show a causal connection between such action and a protected activity. 

 

33. Petitioner has not presented any direct evidence of retaliatory motive by 

Respondent. As a result, Petitioner must “seek to establish by circumstantial evidence that the 

adverse employment action was retaliatory” under the McDonnell Douglas framework. Newberne 

v. Dep’t of Crime Control and Safety, 359 N.C. 782, 790, 618 S.E.2d 201, 207 (2005) (citing 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)). Under this framework, “once a plaintiff 

establishes a prima facie case of unlawful retaliation, the burden shifts to the defendant to articulate 

a lawful reason for the employment action at issue. If the defendant meets this burden of 

production, the burden shifts back to the plaintiff to demonstrate that the defendant's proffered 

explanation is pretextual. The ultimate burden of persuasion rests at all times with the plaintiff.” 

Id. at 790–91, 618 S.E.2d at 207–08 (citations omitted). 

 

34. Temporal proximity alone may be sufficient to establish a causal connection, but 

only when the adverse employment decision follows the protected activity “very closely.” Perry 

v. Kappos, 489 Fed. App’x 637, 643 (4th Cir. 2012) (quoting Clark Cnty. Sch. Dist. v. Breeden, 

532 U.S. 268, 273 (2001)). Although there is no bright line rule, courts have found that a lag of as 

little as ten weeks is sufficient to “weaken significantly” the inference of causality. See King v. 

Rumsfeld, 328 F.3d 145, 151 n. 5 (4th Cir. 2003). If a plaintiff cannot establish causality through 

temporal proximity alone, the plaintiff must produce other evidence of causation. Perry, 489 Fed. 

App’x at 643; see also Staley v. Gruenberg, 575 Fed. App’x 153, 156 (4th Cir. 2014) (holding that 

temporal proximity alone could not establish causation when an employee failed to produce 

evidence that her supervisors conspired against her or pursued “trumped up” charges). 

 

35. Here, Petitioner’s activity occurred between June 2011 and June 2012, and DHHS 

management recommended dismissal in December, 2013. The more than one year gap between 

these actions is far too long to establish causality through temporal proximity alone.  

 

36. Petitioner has failed to produce other forms of evidence of a causal connection. By 

contrast, as discussed above, the greater weight of the evidence in this case demonstrates that 

OCME management largely ignored Petitioner’s internal reports of his concerns about the Boykin 

autopsy. It is concluded that the greater weight of the evidence supports the conclusion that DHHS 

management sought to terminate Petitioner shortly after learning about his conduct in the Boykin 

autopsy, rather than in retaliation for his internal reports to Dr. Radisch and Dr. Turner. 

 

A. Prima Facie Evidence of Retaliatory Motive 

 

37. “Normally, very little evidence of a causal connection is required” to establish a 

prima facie inference of retaliatory motive. See Tinsley v. First Union Nat’l Bank, 155 F.3d 435, 

443 (4th Cir. 1998). “The closeness in proximity of time between the protected activity and the 
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adverse employment action may create a sufficient inference of causal connection.” Greene v. 

Swain Cnty. P’ship for Health, 342 F. Supp. 2d 442, 453 (W.D.N.C. 2004). Courts in the Fourth 

Circuit typically find prima facie evidence of causality when the adverse event occurs within three 

months of the protected activity. Id. (citing King v. Rumsfeld, 328 F.3d 145, 151 n. 5 (4th Cir. 

2003) (10 weeks); Williams v. Cerberonics, Inc., 871 F.2d 452, 457 (4th Cir. 1989) (three 

months)).  

 

38. After considering all of the evidence, it is concluded that Petitioner has not 

established a prima facie case that he suffered an adverse employment action as a result of his 

reporting his concerns about the Boykin autopsy to his superiors. Petitioner reported his concerns 

multiple times between June 2011 (when he first complained to Dr. Radisch) and June 2012 (when 

he grieved his written warning). The greater weight of the evidence supports the conclusion that 

no one at the OCME paid significant attention to Petitioner’s concerns, much less retaliated against 

him for making them. More than a year passed between these reports and DHHS’ recommendation 

that Petitioner be dismissed. Although “very little evidence of a causal connection is required” to 

establish a prima facie case, this gap is far too long to establish a prima facie case of casual 

connection through temporal proximity alone.  

 

39. Petitioner also alleges that he was constructively discharged because OCME and 

DHHS management believed that he leaked information about the Boykin autopsy to the media 

and SBI in October, 2013. The very short time gap between these leaks and DHHS’ decision to 

recommend termination (approximately two months) would, in and of itself, be sufficient evidence 

to establish a prima facie case of retaliatory motive. As discussed above, however, Petitioner does 

not allege that he actually leaked the information.  

 

40. North Carolina courts do not appear to have contemplated a situation in which an 

employer terminated an employee out of a mistaken belief that the employee engaged in protected 

activity, and neither party addressed this issue at the hearing or in their proposed orders. However, 

in articulating the elements of a claim under the Whistleblower Act, the North Carolina Supreme 

Court adopted the reasoning of cases interpreting “comparable” statutes in other jurisdictions. See 

Newberne, 359 N.C. at 788–89, 618 S.E.2d at 206. The court considered Minnesota’s act to be one 

such “comparable” statute. Id. (citing Hubbard v. United Press Int’l, 330 N.W.2d 428, 444 (Minn. 

1983)).  

 

41. In Stiehm v. City of Dundas, the Minnesota Court of Appeals held that an employee 

could not maintain a whistleblower claim under that state’s statute when his employer dismissed 

him under the mistaken belief that he engaged in protected activity. No. A07-1471, 2008 WL 

2574974 at *4 (Minn. Ct. App. July 1, 2008). In that case, a city employee claimed whistleblower 

status because his employer believed that he had reported fraud, even though the employee 

contended that he had done no such thing. Id. In the employee’s words, the city “thought they were 

getting rid of a whistleblower, but terminated the wrong person.” Id. The court held that the 

employee could not qualify for whistleblower status because he “simply did not engage in 

protected conduct under the act.” Id. (citing Hubbard, 330 N.W.2d at 444)); see also Newberne, 

359 N.C. at 788, 618 S.E.2d at 206 (citing Hubbard as persuasive authority when articulating the 

elements of a claim under North Carolina’s Whistleblower Act). The court explained, “Appellant 
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claimed he was ‘perceived’ as a whistleblower, but the Whistleblower Act does not provide relief 

to an employee terminated for being ‘perceived’ as a whistleblower but who did not actually report 

any wrongdoing.” Id. 

 

42. Here, Petitioner’s somewhat unusual position is similar to that of the plaintiff in 

Steihm. After considering the wording of the Whistleblower Act, the North Carolina Supreme 

Court’s explanation of the elements in Newberne, and the persuasive opinion of the Minnnesota 

Court of Appeals in Stiehm, it is concluded that the Whistleblower Act does not protect employees 

who do not engage in protected activity, even if they ultimately suffer retaliation due to their 

employers’ mistaken belief that they did.  

 

43. As a result, it is concluded that, even if Petitioner could show that DHHS 

management sought his dismissal because they mistakenly believed him to be the source of the 

media and SBI leaks, this would be insufficient to establish a claim under the Whistleblower Act. 

 

44.  In sum, it is concluded that Petitioner has failed to produce sufficient evidence to 

make out a prima facie case that DHHS management recommended his dismissal in retaliation for 

his internal reports of concerns about the Boykin autopsy. In addition, although Petitioner could 

establish a prima facie case based solely on the temporal proximity between the media and SBI 

leaks and his recommendation of dismissal, there is no need to consider this issue because 

Petitioner does not claim to have been the source of those leaks. 

 

B. Legitimate Reasons for Recommending Petitioner’s Dismissal 

 

45. If Petitioner could establish a prima facie case of retaliatory motive—either for 

Petitioner’s internal reports or for the external leaks which he does not claim to have made—the 

burden would then shift to Respondent “to articulate a lawful reason for the adverse action.” 

Newberne, 359 N.C. at 790, 618 S.E.2d at 207. The court does not decide if the employer’s reason 

was “wise, fair, or even correct, ultimately, so long as it truly was the reason” for the adverse 

action. DeJarnette v. Corning Inc., 133 F.3d 293, 299 (4th Cir. 1998). 

 

46. Career state employees may only be disciplined for “just cause.” N.C. Gen. Stat. § 

126-35; Hilliard v. N.C. Dep’t of Correction, 173 N.C. App. 594, 597, 620 S.E.2d 14, 17 (2005). 

Two categories of behavior may provide just cause for dismissing an employee: “unsatisfactory 

job performance” and “unacceptable personal conduct.” 25 N.C.A.C. 1J.0604(b). One current 

instance of unacceptable personal conduct may provide just cause for dismissal without any prior 

warning. 25 N.C.A.C. 1J.0608(a); Hilliard, 173 N.C. App. at 597, 620 S.E.2d at 17. 

 

47. Unacceptable personal conduct includes “the willful violation of known or written 

work rules.” 25 N.C.A.C. 1J.0614(8)(d). “[T]he employer's work rules may be written or ‘known’ 

. . .” Hilliard, 173 N.C. App. at 597, 620 S.E.2d at 17 (emphasis added). In addition, “a willful 

violation occurs when the employee willfully takes action which violates the rule,” even if the 

employee did not intend to violate a work rule. Id. 

 

48. Although written policies are certainly preferable as a matter of good judgment, 
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several recent cases support the proposition that unwritten rules are relevant to employee 

discipline. See Wilkie v. N.C. Wildlife Resources Comm’n, 118 N.C. App. 475, 476–77, 484, 455 

S.E.2d 871, 877 (1995) (discussing “accepted standards of reporting and performing [employee] 

work”); Ramsey v. N.C. Div. of Motor Vehicles, 184 N.C. App. 713, 719, 647 S.E.2d 125, 129 

(2007) (discussing an employee’s “good faith belief that his actions were within the accepted 

pattern and practice of employees” at the agency).   

 

49. After considering all of the evidence, it is concluded that Petitioner violated known, 

but unwritten, OCME policies regarding the collection and storage of evidence during autopsies. 

At the hearing, the parties presented conflicting testimony as to whether the OCME had any 

policies at all regarding the collection of evidence. It is concluded that the testimony that Petitioner 

violated accepted OCME practices is more credible than the testimony that the OCME had literally 

no rules regarding the collection of evidence during autopsies. Moreover, Petitioner himself 

admitted that he would have called another pathologist back into the autopsy room, but chose not 

to because he did not trust Dr. Nichols. It is concluded that Petitioner violated known OCME 

practices and protocols, and that OCME and DHHS management could have reasonably pursued 

disciplinary action against Petitioner for his conduct during the Boykin autopsy.  

 

50. In order to qualify as just cause for dismissal, however, an incident of unacceptable 

personal conduct must also be “current.” See 25 N.C.A.C. 01J.0608(a). The North Carolina 

Administrative Code does not define “current,” so the ordinary meaning of that term applies. See 

Meads v. N.C. Dep’t of Agric., 349 N.C. 656, 666, 509 S.E.2d 165, 172 (1998).  

 

51. Most cases involving dismissal for unacceptable personal conduct contemplate lags 

of a few months or less between the conduct and dismissal. See, e.g., Kea v. Dep’t of Health and 

Human Servs., 153 N.C. App. 595, 570 S.E.2d 919 (2002) (less than one month); Davis v. N.C. 

Dep’t of Crime Control & Pub. Safety, 151 N.C. App. 513, 565 S.E.2d 716 (2002) (one month). 

Even in cases involving lengthy investigations, the time lag typically does not exceed ten months. 

See Poarch v. N.C. Dep’t of Crime Control & Pub. Safety, 2012 N.C. App. LEXIS 1191, 741 

S.E.2d 315 (2012) (10 months between complaint and dismissal); see also 25 N.C.A.C. 

01J.0614(6) (disciplinary action deemed inactive 18 months after the last warning or action). 

 

52. When considering whether an incident qualifies as current, the date that the 

employer’s decision makers learned about the incident is more relevant than the date of the incident 

itself. See Greene v. Swain Cnty. P’ship for Health, 342 F. Supp. 2d 442, 453–54 (W.D.N.C. 2004) 

(finding a dismissal that occurred three months after the employee’s misconduct to be proper when 

the employer dismissed the employee the same day that its full board learned of the conduct). 

 

53. Petitioner points out that he reported his behavior during the Boykin autopsy to his 

superiors as early as June 2011, more than two years before DHHS recommended his dismissal. 

Petitioner’s position would have merit if Dr. Radisch, Dr. Turner, or other OCME management 

decided to pursue Petitioner’s dismissal. As discussed above, however, the evidence demonstrates 

that neither Dr. Radisch nor Dr. Turner took any meaningful action to investigate or report 

Petitioner’s allegations about the Boykin autopsy. Instead, the decision to recommend Petitioner’s 

dismissal came from DHHS management after learning of the SBI investigation, the results of the 
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internal investigation into the Boykin autopsy, and receiving the letter from Dr. Simmons.  

 

54. After considering all of the evidence, it is concluded that DHHS management did 

not learn of Petitioner’s conduct until at least November 2013. As a result, DHHS management 

could have reasonably believed that Petitioner’s conduct during the Boykin autopsy amounted to 

a “current” incident of unacceptable personal conduct when they recommended his dismissal in 

December 2013. Thus, Respondent did articulate a lawful reason for recommending dismissal. 

 

C. Pretext 

 

55. Because Respondent has articulated a lawful reason for recommending Petitioner’s 

dismissal, Petitioner bears the burden of showing that Respondent’s proffered explanation “was 

not the true reason for the employment decision.” Tex. Dep’t of Comm. Affairs v. Burdine, 450 

U.S. 248, 256 (1981). This burden “merges with the ultimate burden of persuading the court that 

[he] has been the victim of intentional discrimination. [He] may succeed in this either directly by 

persuading the court that a discriminatory reason more likely motivated the employer or indirectly 

by showing that the employer's proffered explanation is unworthy of credence.” Id. “[A] plaintiff's 

prima facie case, combined with sufficient evidence to find that the employer's asserted 

justification is false, may permit the trier of fact to conclude that the employer unlawfully 

discriminated.” Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 148 (2000). 

 

56. In sum, after considering all of the evidence, it is concluded that Petitioner 

voluntarily resigned/retired and he has failed to convince me that DHHS management decided to 

fire him because he raised concerns about Dr. Nichols. Petitioner did not convince me that the 

reasons stated in the predisciplinary letter were not the real reasons for DHHS management’s 

decision.  Top managers at the DHHS were just addressing matters following their investigation. 

 

BASED UPON the foregoing Findings of Fact and Conclusions of Law, the undersigned 

renders the following:  

 

FINAL DECISION 

 

The Petitioner is not entitled to any relief from Respondent. 

 

NOTICE 

 

Pursuant to N. C. Gen. Stat. 126-34.02, any party wishing to appeal this Final Decision 

may commence such by appealing to the North Carolina Court of Appeals as provided in N. C. 

Gen. Stat. 7A-29(a).  The party seeking such review must file such appeal within thirty (30) days 

after receiving a written copy of this Final Decision. 

 

This the 12th day of March, 2015. 

__________________________ 

Fred Gilbert Morrison Jr. 

Senior Administrative Law Judge 


