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This contested case was heard before Chief Administrative Law Judge Julian Mann, III, on March 27, 2012 on Respondent North Carolina Department of Transportation’s Motion for Summary Judgment.  Upon review of the pleadings, the motion for summary judgment and the supporting affidavit of Njoroge Wainaina and other supporting documents submitted by the Respondent in support of the motion, the Petitioner’s affidavit and materials submitted in opposition to the motion for summary judgment, arguments of counsel, and the law, the undersigned finds that the following facts are undisputed, makes the following conclusions of law, and renders the following decision on Respondent Department of Transportation’s Motion for Summary Judgment:
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     UNCONTROVERTED FINDINGS OF FACT

1.
The Petitioner, John Fargher (hereinafter the “Petitioner”) is a resident of Mecklenburg County, North Carolina and is a former employee of the Respondent, North Carolina Department of Transportation (hereinafter the “Respondent” or the “DOT”).


2.
On February 15, 2011, the Respondent demoted the Petitioner to an engineer advanced-level position and reduced his annual salary for alleged acts of “unacceptable personal conduct,” specifically repeated violation of both the DOT Employee Telephone Usage Procedures and the DOT Wireless Phone Policy and Procedures by making and receiving unauthorized personal telephone calls on his DOT-issued cellular telephone.


 3.
The Petitioner appealed his disciplinary demotion via the Respondent’s internal appeal process.   After his internal appeal resulted in his demotion being affirmed by the DOT, the Petitioner filed a contested case with the Office of Administrative Hearings.  The Petitioner’s contested case petition and prehearing statement appeared to assert various claims.  All of these claims, except the Petitioner’s claim that the Respondent lacked “just cause” to demote him, were dismissed on jurisdictional grounds by Judge J. Randall May in an order signed on December 13, 2011.

4.
The Respondent’s policy governing how its employees are to use both land-line and cellular telephones, called the “DOT Employee Telephone Usage Procedures”, states that: “Personal use of the phone system is not a fringe benefit.  Personal local calls are allowed when necessary, but must be kept to a minimum.  Personal long distance calls are not permitted unless charged to employee’s home phone or personal credit card.   The Department incurs an individual charge for each long distance call as opposed to a flat rate for a watts line.   Personal calls shall not be charged to DOT while an employee is on travel status.  If state business has unexpectedly caused an employee to be detained, then one ‘emergency call’ can be placed and charged to DOT.  Such call must be limited in duration and must be documented and approved by the employee’s supervisor upon return.”  Aff. Njoroge Wainaina, ¶ 3, ¶ 5.   Regarding cellular telephone usage, the policy notes that: “Cellular phones are strictly for official business.  Air time is charged for any use of cellular phones including local calls and credit card calls.   Personal credit card calls are not to be placed on cellular phones as DOT would still incur air time charges.  Please limit all calls to a short duration and only use cellular phones for calls that require immediate attention.”  Id.  The policy expressly states that telephone “[m]isuse ... may result in appropriate penalties, disciplinary actions including dismissal and possible criminal charges.”  Id.

5.
In addition to the DOT Employee Telephone Usage Procedures, the Respondent has a more detailed written policy regarding use of DOT issued cellular telephones.  Aff. Njoroge Wainaina, ¶ 4.  Known as the “DOT Wireless Phone Policy and Procedures”, this more detailed policy, among other things, specifies that: “It is the responsibility of each employee utilizing a state wireless phone or receiving reimbursement for personal wireless phone to ensure that misuse or fraudulent activity is not occurring;” and “No personal calls are allowed on state-issued wireless phones;” and “Employees are to ensure that all calls made on wireless phones are kept to a minimum of duration.”   Id.  As with the DOT Employee Telephone Usage Procedures, the DOT Wireless Phone Policy and Procedures, notes that: “Any misuse or fraudulent activity involving a state-issued wireless phone may result in disciplinary action up to and including dismissal.”  Id.

6.
The Petitioner, after a stint in the private sector, was rehired by the DOT in the year 2004 as a Regional Design Engineer, working in the DOT Regional Geotechnical office in Harrisburg, North Carolina.  Aff. Njoroge Wainaina, ¶ 5.  During his March 2004 employee orientation, he was made aware of the DOT Employee Telephone Usage Procedures and he signed a copy of it on March 15, 2004.   Id.  The Petitioner was issued a DOT cellular phone after being rehired.  Aff. Njoroge Wainaina, ¶ 6.

7.
Early in the year 2011, Njoroge Wainaina, head of the DOT Geotechnical Unit, asked his immediate subordinates to review records to help determine if the Geotechnical Unit could reduce expenses by eliminating its DOT issued cellular telephones and simply reimbursing employees for DOT business calls made on their personal cellular telephones.  Aff. Njoroge Wainaina, ¶ 7.  John Pilipchuk, a State Geotechnical Engineer and the Petitioner’s immediate supervisor, reviewed some of the bills for the Petitioner’s DOT-issued cellular telephone for this study and found that the Petitioner had made a number of personal telephone calls during the months of June and July 2010, including one call totaling 159 minutes and another call totaling 125 minutes.   Id.

8.
By email message dated February 4, 2011, Mr. Pilipchuk alerted the Petitioner to what he had discovered and told him to cease making personal calls on his DOT-issued cellular telephone.   Id.  Around this same time, Mr. Pilipchuk also informed Mr. Wainaina about the personal telephone calls made by the Petitioner during June and July 2010.   Id.  Mr. Wainina asked Mr. Pilipchuk to examine other bills for the DOT telephone for the Petitioner to see if the Petitioner made other personal calls.   Id.  After reviewing several bills, Mr. Pilipchuk determined that the Petitioner had made and received personal calls totaling 1,496 minutes, or more than 24 hours, during the months of May, June, July and August 2010.  Id. 

9.
Because the Petitioner’s personal calls violated the DOT Telephone Usage Procedures and the DOT Wireless Phone Policy and Procedures, Mr. Wainaina decided to proceed with disciplinary action.  Aff. Njoroge Wainaina, ¶ 8.  By memorandum dated February 8, 2011, the Petitioner was notified that a pre-disciplinary conference was scheduled for him on February 14, 2011 and that management was recommending his employment termination for willful acts of “unacceptable personal conduct” as defined by the N.C. Administrative Code.  Id.

10.
Prior to the conference, the Petitioner on February 8, 2011 presented Mr. Pilipchuk with a check for $107.67, covering the cost of only 518 minutes of the 1,496 personal calls.  Aff. Njoroge Wainaina, ¶ 9.  The Petitioner’s check covered only those personal calls made during regular DOT work hours.  Id.  Because this check did not cover all the personal calls made, it was not accepted by the DOT.  Id. 
11.
The pre-disciplinary conference was held as scheduled on February 14, 2011, with Mr. Wainaina conducting the conference on behalf of the DOT.   During the conference, the Petitioner admitted that he had made personal calls on his DOT-issued cellular telephone.  Aff. Njoroge Wainaina, ¶ 10.  The Petitioner explained that he was having a difficult personal time, having recently been divorced, and that he provided several women he met at a Charlotte area outdoor enthusiasts group with his DOT-issued cellular telephone number.   Id.  The Petitioner provided Mr. Wainaina with a one-page written statement about what occurred.   Id.  Among other things, the Petitioner wrote in this statement:

 I was Divorced January 2010.  In April, I joined Charlotte Outdoor Adventures (CHOA), which is a group of outdoor enthusiasts and began meeting new friends.  I met several girls who asked me for my phone number.   I gave them my business card, which I had written my personal cell phone (314) 616-7367.   The cards also had my work cell phone number (704) 575-6502.  I had written both numbers on the cards to give out to Division personnel.

In May, I began receiving phone calls and missed calls on the 704 number from them.  They did not call me on the 314 number (they probably thought that it was long-distance).  Later in May, I met Melissa.  She also called the 704 number and I would return her calls.  Later that month, I realized that she too was suffering from depression due to emotional abuse from her ex-husband and her sons.  I had asked her to call me on the 314 number.  Several times during June and July she called me on the 704 number in a manic mood.   I was worried that she was suicidal so I talked to her and try to calm her down.  In August, I got her to stop calling me on the 704 number and use the 314 number.

Id.


12.
Following the pre-disciplinary conference, Mr. Wainaina conferred with the DOT Human Resources staff and learned that other recent DOT cases of telephone misuse had resulted in the employees being demoted.  Aff. Njoroge Wainaina, ¶ 11.   Because of the precedent and because the Petitioner during the pre-disciplinary conference had acknowledged his cellular misuse, Mr. Wainaina decided that the Petitioner should be demoted rather than have his employment terminated.  Aff. Njoroge Wainaina, ¶ 12.  By memorandum dated February 15, 2011, the Petitioner was notified that he was being demoted for “unacceptable personal conduct” as a result of his admitted cellular telephone misuse.  Id.

13.
Following the pre-disciplinary conference, the Petitioner was made to surrender his DOT-issued cellular telephone.  Aff. Njoroge Wainaina, ¶ 13.  Also, the Respondent discovered that the Petitioner in the months of January and February 2011 made and received several personal telephone calls on his DOT-issued cellular telephone, the last being on February 7, 2011, three days after Mr. Pilipchuk, his supervisor, first questioned him about making personal calls on his cellular telephone.   Id.  The Respondent invoiced and the Petitioner paid for all the personal calls he made on his DOT-issued cellular telephone during the months of May, June, July and August 2010 and January and February 2011.  Id.

14.
On December 22, 2011, the Respondent filed its Motion for Summary Judgment on the Petitioner’s remaining “just cause” claim.  The motion was supported by an affidavit from Mr. Wainaina and other supporting materials.

15.
On March 21, 2012, The Petitioner responded to the motion with a written response and affidavit from himself.   Petitioner’s Response to Motion for Summary Judgment; Aff. of Petitioner John Fargher in Opposition to Summary Judgment.   In both his response and affidavit, the Petitioner acknowledged that he committed the acts that prompted his demotion.   More specifically, the Petitioner in his response and affidavit did not refute the materials from the Respondent establishing that he provided his DOT cellular telephone number to women he met through the Charlotte Outdoor Adventures group in the year 2010 and that the personal telephone calls he made and received on his DOT-issued cellular telephone all involved women he met through the Charlotte Outdoor Adventures group and that he continued to make and receive such personal calls in February 2011 after being told not to do by Mr. Pilipchuk, his immediate supervisor, by email message on February 4, 2011.  In both his response and affidavit, the Petitioner argued that the DOT’s discipline of him was improper since he offered to reimburse the DOT for the telephone calls prior to his demotion and that he had a good work history prior to using his DOT-issued cellular telephone calls for personal calls in the years 2010 and 2011.  Id.    The Petitioner failed to acknowledge in his materials that his offer was to reimburse only for some of the personal calls he made on his DOT-issued cellular telephone.  Id.





CONCLUSIONS OF LAW

1.
The Petitioner is a “career state employee” as defined by N.C. Gen. Stat. § 126-1.1 (2010) and is subject to and governed by the provisions of the State Personnel Act, codified at N.C. Gen. Stat. § 126-1 et seq.

2.
The Petitioner’s remaining claim, the only claim not dismissed by the previous December 13, 2011 Order from the Office of Administrative Hearings, is that the Respondent lacked “just cause,” pursuant to N.C. Gen. Stat. § 126-35 (2010), to demote him for one or more acts of “unacceptable personal conduct.”

3.
Pursuant to N.C. Gen. Stat. § 126-34.1 (2010), the Office of Administrative Hearings has jurisdiction over the parties and the Petitioner’s “just cause” claim.

4.
Pursuant to N.C. Gen. Stat. §§ 150B-23(a) and 150B-29(a) (2010), the Respondent has the burden of proof and must prove by the preponderance of evidence in the record that the Petitioner engaged in at least one action that constituted “unacceptable personal conduct” for which the Respondent had “just cause” to demote the Petitioner.

5.
In the N.C. Administrative Code, the State Personnel Commission created and defined the disciplinary concept of “unacceptable personal conduct” and determined that a State agency has “just cause” to impose disciplinary action on any employee whose adverse conduct constitutes “unacceptable personal conduct.”   See 25 N.C.A.C. 01J.0604 (2010).  See also Amanini v. N.C. Dep’t. Human Resources, 114 N.C. App.  668, 678-79, 443 S.E.2d 114, 118-120 (1994).

6.
Under the N.C. Administrative Code, “unacceptable personal conduct”  includes:  “(1) conduct for which no reasonable person should expect to receive prior warning; or . . . (4) the willful violation of known or written work rules; or (5) conduct unbecoming an employee that is detrimental to the agency’s service. . . .” 25 N.C.A.C. 1J.0614(h) (2010).  For a violation of subsection (5) of the State Personnel Commission of “unacceptable personal conduct” definition, no showing of actual harm is required by the State employer, only a potential detrimental impact (whether conduct like the employee’s could potentially adversely impact the mission or legitimate interests of the State employer).  Eury v. Employment Sec. Comm’n, 115 N.C. App. 590, 610-611, 446 S.E.2d 383, 395-396, disc. review denied, 338 N.C. 309, 451 S.E.2d 635 (1994).   Under subsection (4), the employer’s work rules may either be written or known and a willful violation occurs when the employee willfully takes action which violates the rule and does not require that the employee intend his conduct to violate the work rule.   See, e.g., N.C. Dep’t. of Correction v. McNeely, 135 N.C. App. 587, 592-593, 521 S.E.2d 730, 734 (1999) (involving a Department of Correction employee who violated written and known work rules by leaving his post without authorization and by not remaining alert while on duty).

7.
Under the N.C. Administrative Code, one act of “unacceptable personal conduct” presents “just cause” for any discipline of an employee by the State employer.  25 N.C.A.C. 1J.0604(a), 1J.608(a), 1J.0612(a)(3) (2010).


8.
Summary judgment is appropriate in cases where there merely exists some alleged factual dispute between the parties that does not rise to the level of a “genuine issue of material fact.”   N.C. Gen. Stat. § 1A-1, Rule 56 (2010); Lowe v. Murchison, 44 N.C. App. 488, 490, 261 S.E.2d 255, 256 (1980).  In contested cases, where the employee admits to the “unacceptable personal conduct” for which disciplinary action was imposed on him by his employing State of North Carolina agency, summary judgment in favor of the employing agency is appropriate.  Hilliard v. Dep’t. of Correction, 173 N.C. App. 594, 598, 620 S.E.2d 14, 17-18 (2005).

9.
Here, viewing the evidence in the light most favorable to the Petitioner, the Petitioner admits to violating both the known and written DOT Employee Telephone Usage Procedures and the known and written DOT Wireless Phone Policy and Procedures by using his DOT-issued cellular telephone to make and receive personal telephone calls.  His admitted telephone misuse constituted “the willful violation of known or written work rules” and “conduct for which no reasonable person should expect to receive prior written warning” as noted in the definitions of “unacceptable personal conduct” listed in the N.C. Administrative Code.

10.
Petitioner’s admitted violation of both the DOT Employee Telephone Usage Procedures and the DOT Wireless Phone Policy and Procedures is not excused by any exception to either the DOT Employee Telephone Usage Procedures or the DOT Wireless Phone Policy and Procedures.    Moreover, his admitted violation of both the DOT Employee Telephone Usage Procedures and the DOT Wireless Phone Policy and Procedures was not excused by his offer, made prior to his pre-disciplinary conference, to reimburse the DOT for some of the personal telephone calls he made and received on his DOT-issued cellular telephone.

11.
“Just cause” existed for the termination of the Petitioner’s employment for his admitted acts of “unacceptable personal conduct” since the N.C. Administrative Code allows the Respondent to take such action for one act of “unacceptable personal conduct.”   See 25 N.C.A.C. 01J.0608 (2010).   Accordingly, the Respondent had “just cause” to impose the lesser punishment of demotion on the Petitioner for his admitted acts of “unacceptable personal conduct.”  25 N.C.A.C. 01J.0604 (2010).  The North Carolina Court of Appeals has previously determined that demotion is an appropriate punishment for a State of North Carolina agency employee who made unauthorized personal telephone calls on his agency-issued telephone.  See Hilliard, 173 N.C. App. at 598-600, 620 S.E.2d at 17-19 (upholding an Office of Administrative Hearings summary judgment order affirming the demotion of a prison superintendent, for, among other things, making long-distance telephone calls on his state-issued telephone, and noting that his offer to reimburse the prison system for these calls did not excuse his misconduct). 







DECISION

IT IS HEREBY DECIDED that the Respondent’s Motion for Summary Judgment is ALLOWED and that Respondent’s decision to demote the Petitioner to an engineer advanced level position is AFFIRMED.  






      NOTICE
The decision of the Administrative Law Judge in this contested case will be reviewed by the agency making the final decision according to the standards found in G.S. 150B-36(b).  The agency making the final decision is required to give each party an opportunity to file exceptions to the decision of the Administrative Law Judge and to present written arguments to those in the agency who will make the final decision. G.S.150B-36(a).


The agency making the final decision is the North Carolina State Personnel Commission.

ORDER


It hereby is ordered that the agency serve a copy of the final decision on all parties and to the Office of Administrative Hearings in Raleigh in accordance with N.C.G.S. § 150B -36.


This the 18th day of April, 2012.









____________________________









Julian Mann, III









Chief Administrative Law Judge

PAGE  
8

