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PROPOSAL FOR DECISION

In accordance with N. C. G. S. § 150B-40(e), Respondent requested the designation of an Administrative Law Judge to preside at an Article 3A, N.C.G.S. § 150B, contested case hearing of this matter.  Based upon the Respondent’s request, Administrative Law Judge, Joe L. Webster, heard this case in Raleigh, North Carolina on June 29, 2010. 

APPEARANCES
Petitioner:
David P. Ferrell, Attorney at Law

Respondent:
John J. Aldridge, III, Special Deputy Attorney General

ISSUE
Is Respondent’s proposed denial of Petitioner’s justice officer certification application supported by substantial evidence?  

FINDINGS OF FACT
1.
Both parties are properly before this Administrative Law Judge, in that jurisdiction and venue are proper, both parties received notice of hearing, and the Petitioner received the Notification of Probable Cause to Deny Justice Officer Certification letter mailed by the Respondent on December 21, 2009.

2.
The North Carolina Sheriffs’ Education and Training Standards Commission has the authority granted under Chapter 17E of the North Carolina General Statutes and Title 12, North Carolina Administrative Code, Chapter 10B, to certify justice officers and to revoke, suspend or deny such certification. 

3.
Petitioner was appointed as a full time deputy sheriff with the Caswell County Sheriff’s Office on June 1, 2009.  

4.
The Petitioner was charged by way of a warrant for arrest on December 30, 1975 for the offense of breaking, entering and larceny (two counts), in violation of N.C.G.S. § 14-54.  The Petitioner, on January 9, 1976 pled guilty to one count of misdemeanor breaking and entering.  The charged offenses of breaking, entering and larceny were alleged to have been committed on November 14, 1975.  

5.
The criminal offense of breaking or entering any building with intent to commit a larceny therein, in violation of N.C.G.S. § 14-54(a) (as effective in 1975), constitutes a felony.  Pursuant to N.C.G.S. §14-54(b) (as effective in 1975), any person who wrongfully breaks or enters any building is guilty of a misdemeanor and is punishable under N.C.G.S. § 14-3(a), for a term of imprisonment not to exceed two years.

6.
12 NCAC 10B .0204(a)(1) provides that the Commission shall revoke or deny the certification of a justice officer when the Commission finds that the applicant for certification or the certified officer has committed or been convicted of a felony.  12 NCAC 10B .0103(16) defines “commission,” as it pertains to criminal offenses, as a finding by the North Carolina Sheriffs’ Education and Training Standards Commission or an administrative body, pursuant to the provisions of N.C.G.S. § 150B, that a person performed the acts necessary to satisfy the elements of a specified criminal offense.  

7.
The North Carolina Court of Appeals has recognized the authority of the Commission to evaluate the conduct of an officer in view of his commission of a specified criminal offense.  To effectuate the legislative mandate of establishing qualifications for citizenship, good moral character, competence and reliability, the Commission considered what conduct is deemed unacceptable for criminal justice officers and those aspiring to join the criminal justice profession and incorporated the conduct deemed egregious by society by referencing the criminal laws in the administrative rules. Mullins v. North Carolina Criminal Justice Education and Training Standards Commission, 125  N.C. App. 339, 481 S.E.2d 297(1997).

8.
Pursuant to 12 NCAC 10B .0204(d)(5), the Commission may revoke, suspend, or deny the certification of a justice officer when the Commission finds that the applicant for certification or the certified officer has committed or been convicted of any combination of four or more crimes or unlawful acts defined in 12 NCAC 10B .0103(10)(a) as a Class A misdemeanor or defined in 12 NCAC 10B .0103(10)(b) as a Class B misdemeanor regardless of the date of commission or conviction.

9.
Pursuant to 12 NCAC 10B .0103(10)(a), a Class A misdemeanor means, for acts committed in North Carolina prior to October 1, 1994, in violation of any common law, duly enacted ordinance or criminal statute, of this State for which the maximum punishment allowable for the designated offense included imprisonment for a term of not more than six months.  Pursuant to 12 NCAC 10B .0103(10)(b), a Class B misdemeanor means acts committed in North Carolina prior to October 1, 1994, in violation of any common law, duly enacted ordinance, or criminal statute, of this State for which the maximum punishment allowable for the designated offense included imprisonment for a term of more than six months but not more than two years.  

10.
Petitioner’s conviction from January 9, 1976 for misdemeanor breaking and entering constitutes a Class B misdemeanor.  

11.
Subsequent to receiving the Report of Appointment for Petitioner from the Caswell County Sheriff’s Office, staff for the Respondent conducted a required criminal history record check.  It was at this point that the Respondent learned of the Petitioner’s previous 1975 charges for breaking, entering and larceny and his subsequent plea to misdemeanor breaking or entering.  Additionally, staff for the Respondent learned that the Petitioner was charged with the Class A misdemeanor offense of driving while impaired on April 28, 1987.  The Petitioner pled guilty to this Class A misdemeanor offense on May 14, 1987.  

12.
Investigative reports compiled by the Raleigh Police Department from 1975 were retrieved by staff from the Respondent outlining the Petitioner’s actions from November 14, 1975 which formed the basis of his charge of breaking or entering and larceny on December 30, 1975.  Additionally, information concerning the Petitioner’s 1987 driving while impaired charge and conviction were compiled.  After receiving statements from the Petitioner and interviewing the original investigating officers from the Raleigh Police Department in 1975, this information was presented to the Probable Cause Committee of the Respondent.  

13.
This Committee subsequently found probable cause to believe that the Petitioner committed the felony offense of breaking or entering and larceny, in violation of N.C.G.S. § 14-54, when on or about November 14, 1975, Petitioner and Walter Glenn Catlette* unlawfully, willfully, and feloniously broke into a building owned by the North Carolina Equipment Company and a building owned by the A.E. Finely Company without consent and with the intent to commit larceny therein.  This Committee also found probable cause to believe that the Petitioner stood convicted of, and committed, a combination of four or more Class A and Class B misdemeanors.  NOTE: Walter Glenn Catlette is currently known as Walter Glenn Tyner.  Consequently, the name Tyner will be used throughout this decision to reference this individual.  

14.
Specifically, the Committee found that the Petitioner was convicted of the Class A misdemeanor offense of driving while impaired on May 14, 1987 and was convicted of the Class B misdemeanor offense of breaking and entering on January 9, 1976.  The Committee found probable cause to believe the Petitioner committed the additional Class B misdemeanors of larceny, in violation of N.C.G.S. §14-72 on November 14, 1975, when Petitioner broke into vending machines in buildings belonging to the North Carolina Equipment Company and the A.E. Finely Company and took between $40.00 to $80.00 in coin money from the machines. 

15.
The Petitioner is currently employed as a deputy sheriff with the Caswell County Sheriff’s Office.  He is an applicant for certification as such.  Petitioner is 54 years of age and has a G.E.D. from 1980.  Petitioner has attended college a few times but does not have a degree.  Petitioner has held a North Carolina real estate license and is a graduate of Basic Law Enforcement Training.

16.
On December 23, 1975, Officer John Kramer of the Raleigh Police Department took a report from an employee of the North Carolina Equipment Company, located at 3100 Hillsborough Street, Raleigh, North Carolina, that individuals had broken out a rear shop window of the building and forcibly entered.  Entry to the shop was made through a rear window which had been broken out.  This break-in was similar to previous break-ins in the preceding two months.  After taking the report of this break-in, Officer Kramer referred the investigation of this matter to Investigator Donald Turnage and William Parker of the Raleigh Police Department.  Officer Kramer, now retired from the Raleigh Police Department, authenticated his case report found at Respondent’s Exhibit 3.  

17.
Donald Turnage is retired from the Raleigh Police Department.  Turnage was the investigating officer from the Raleigh Police Department concerning the December 23, 1975 break-in at the North Carolina Equipment Company.  Officer Parker is now deceased.  Mr. Turnage identified the Raleigh Police Department's supplemental report found at Respondent’s Exhibit 3 as the report that he prepared on December 30, 1975 wherein he solved the break-ins from the North Carolina Equipment Company and identified the perpetrators.
18.
Turnage received information that Walter Glenn Catlette (Tyner) could be responsible for the break-ins at the North Carolina Equipment Company.  On December 27, 1975, Turnage talked with Tyner’s mother, Claudette Catlette.  Ms. Catlette expressed a feeling that she had that her son was involved in several criminal activities.  She advised Turnage that Tyner had been breaking probation and that she had seen him high on drugs or liquor, she did not know which.  On December 28, 1975, Turnage picked up Tyner and brought him to the Raleigh Police Department for questioning.  Tyner was given his Miranda Rights, which he waived, and Tyner proceeded to confess to several break-ins of the North Carolina Equipment Company and the nearby A.E. Finley Company.  Tyner also implicated Timothy Wayne Hudson (Petitioner) as also breaking into the North Carolina Equipment Company and the A.E. Finely Company with Tyner on November 14, 1975.

19.
During the interview on December 28, 1975, Tyner stated that he and Petitioner broke into the North Carolina Equipment Company on November 14, 1975.  Tyner had a particular recollection of this date because he had contracted a venereal disease from a woman that he had picked up that evening.  Tyner testified under subpoena at this administrative hearing.  Tyner identified his statement, as taken by Turnage, as being accurate as to the events that had taken place on November 14, 1975.  This statement is found on page 2 of the supplemental investigation prepared by Turnage.  (Respondent’s Exhibit 3) Tyner testified at the hearing that he had been friends for just a few months with Petitioner prior to November 14, 1975.  He stated that they hit it off right off the bat.  On the night of November 14, 1975, Tyner and Petitioner were talking in Petitioner’s apartment.  Both were discussing how to get money.  Tyner testified that he and Petitioner discussed breaking into the North Carolina Equipment Company in order to get money.  Tyner stated that Petitioner knew and voluntarily went with him for the purpose of breaking into the North Carolina Equipment Company in order to steal money from the vending machines located in the building.  Tyner and Petitioner walked from Petitioner’s apartment to the North Carolina Equipment Company.  While Petitioner stood outside the building, Tyner broke out the window of the company with his fist in order to gain entrance.  Once inside, Tyner and Petitioner removed keys from an office and used these keys to open a drink and nab machine.  Petitioner and Tyner both removed money from these vending machines in this first building owned by the North Carolina Equipment Company.

20.
After leaving the first building owned by the North Carolina Equipment Company, Tyner and Petitioner went into another building, also owned by the North Carolina Equipment Company.  Tyner testified that this second building owned by the North Carolina Equipment Company was geographically separated from the first.  Tyner stated that this building was down the block from the first Equipment Company building.  Tyner and Petitioner entered this second building by also breaking out a window.  Once inside this second building owned by the North Carolina Equipment Company, Petitioner and Tyner again broke into several vending machines and took money from them.  

21.
On the same evening of November 14, 1975, Tyner and Petitioner also broke into a building owned by the A.E. Finely Company.  Tyner also testified that this building owned by the A.E. Finely Company was geographically separated from the two buildings of the North Carolina Equipment Company.  Tyner stated that he and Petitioner entered the Finley Company building through a garage door on the back side.  After entering the building, he and Petitioner used pry bars and tore open the drink and nab machines.  Inside this building, Tyner stated that he and Petitioner stole and ate six Stewart sandwiches out of a refrigerator.  Tyner and Petitioner also stole change money from the vending machines in this machine.  

22.
After leaving the buildings owned by the North Carolina Equipment Company and the A. E. Finley Company, Tyner and Petitioner walked back to Petitioner’s apartment.  Once at the apartment, Tyner and Petitioner split the money they had just stolen from the three buildings.  

23.
In his statement to Investigator Turnage on December 28, 1975, Tyner went on to confess to committing approximately four additional break-ins.  Tyner admitted to being the person who broke into the North Carolina Equipment Company on December 23, 1975, which prompted Investigator Turnage to call Tyner in for an interview.  Tyner went on to confess to breaking into the North Carolina Equipment Company on December 14, 1975, November 7, 1975, and on a separate occasion sometime between July 31 and August 4, 1975.  On several of these break-ins, Tyner stated that he had also stolen money from the vending machines.

24.
After providing a confession to Investigator Turnage, Tyner took the officers to a rear corner of fence surrounding North Carolina Equipment Company.  Once there, Tyner went over a fence and retrieved a pry bar, chisel, and cloth rag, that Tyner said he used in the break-ins.  Tyner then took the investigators to a shed behind Tyner’s home.  Inside the shed, Tyner retrieved from a refrigerator, an 1809 British penny which Tyner stated he had taken from the equipment company.  

25.
As a result of this physical evidence and Tyner’s confession, Investigator Turnage charged Tyner with three counts of felonious breaking, entering and larceny.  As a result of these charges, Tyner stated that he pled guilty to these offenses and was sentenced to four years and eleven months in the North Carolina Department of Corrections.  Tyner testified that after he was charged with these crimes, he did not see Petitioner after that.  Tyner testified that he holds no ill will against Petitioner and testified at this administrative hearing truthfully as to what he and Petitioner did on the night of November 14, 1975.  

26.
Subsequent to arresting Tyner on December 30, 1975, for the felonies of breaking, entering and larceny, Investigator Turnage requested a warrant for the arrest of Petitioner charging him with the break-in at A.E. Finley Company on November 14, 1975.  Turnage was able to locate Petitioner on December 30, 1975 and arrest him pursuant to that warrant.  Petitioner was brought to the police department and advised of his Miranda Rights.  Petitioner waived these rights and provided a statement to Turnage.  Petitioner’s statement from December 30, 1975 is found on Pages 3 through 4 of the Raleigh Police Department Supplemental Investigation report found at Respondent’s Exhibit 3.  Petitioner stated at the beginning of his confession that he wanted to be truthful with Turnage as to the break-ins that he and Tyner had committed.  Just as had been confessed by Tyner, Petitioner also stated that all of the break-ins he committed with Tyner were accomplished in one night, November 14, 1975.  Petitioner went on to state that he and Tyner went to a long looking building near some railroad tracks.  Tyner opened the back door which had been left unlocked.  Once inside this building, Petitioner and Tyner broke into drink and snack machines, which were heavily damaged.  Petitioner and Tyner then stole change from these machines.  This description of a break-in by Petitioner is consistent with Tyner’s description of their break-in at the A.E. Finley Company.  Petitioner went on to tell Turnage that he and Tyner broke into three different buildings the same night.  Again, this is consistent with the statement previously given by Tyner.

27.
Petitioner went on to tell Turnage that also on November 14, 1975, he and Tyner went to another building and crawled under it.  He stated that Tyner placed a rag over the window and broke it out.  He stated that both of them entered the building and that Petitioner stood by the window as a lookout while Tyner opened the vending machines.  He described Tyner as opening the machines with keys.  This is again consistent with Tyner’s description of their break-in into the first building owned by the North Carolina Equipment Company.  Petitioner stated that they only retrieved about $2.00 out of these vending machines.  Once leaving this building, Petitioner stated that he and Tyner went to a third building across the street.  Once again, a side window of this third building was broken out and Petitioner and Tyner entered it.  From here, a cigarette and Coke machine were pried open.  This description by Petitioner is again consistent with Tyner’s description of their entry into the second building owned by the North Carolina Equipment Company.  Petitioner stated that after the three break-ins on the evening of November 14, 1975, he and Tyner had stolen approximately $40.00 to $45.00 in change.  At the administrative hearing, Petitioner testified that he recalled the amount of stolen money being closer to $80.00.  

28.
After giving his statement to Turnage on December 30, 1975, Turnage accompanied Petitioner to the basement of his apartment.  They went there to look for a knife which Petitioner had allegedly used to enter the vending machines.  The knife was not found.  At the administrative hearing, Petitioner testified that he recalled going with Turnage to the basement of the apartment to look for the knife.  He had no explanation for why or how the knife, which he attributes to being owned by Tyner, would have been located in his basement.  

29.
Mr. Turnage testified that it was his recollection that following the confession of Petitioner, he charged the Petitioner with two felony counts of breaking, entering and larceny.  The index to criminal actions as maintained by the Wake County Clerk of Superior Court reflects the Petitioner was charged on December 30, 1975 with two counts of breaking, entering and larceny.  This index card further reflects that the Petitioner pled guilty on January 7, 1976, to misdemeanor breaking and entering.  Petitioner received an eighteen month suspended sentence, was ordered to pay a $50.00 fine and court costs, and was placed on probation for eighteen months.

30.
At the time that Tyner was charged with the 1975 breaking, entering and larcenies, he was on five years probation for other break-ins.  Tyner testified at this administrative hearing that Petitioner knew that he and Tyner were going to the North Carolina Equipment Company and A. E. Finley Company to steal money from vending machines.  Tyner testified that he and Petitioner discussed stealing this money from the buildings before they broke in.  Tyner testified that with the money they stole, they bought beer and rode around in Petitioner’s roommate’s car.  While out riding around, they picked up a girl.

31.
Petitioner testified at this administrative hearing that he in fact did accompany Tyner on the break-ins on November 14, 1975.  Petitioner testified at this hearing that he did not remember his interview with Turnage but does remember the situation.  Petitioner stated that he would have been honest with Turnage in 1975.  

32.
Petitioner stated that he has no recollection of the exact details of the break-in.  He did recall that all the break-ins were done in one night however.  Petitioner testified that on the night of November 14, 1975, Tyner came to his apartment and said that he wanted to show Petitioner something.  Petitioner stated that Tyner was very persuasive and manipulative.  At the time, Tyner was seventeen years of age and Petitioner was nineteen years of age.  Petitioner admitted that Tyner did not use any force or coercion to get Petitioner to go with him that night.  Petitioner denied that he and Tyner talked about stealing property from the buildings before they went there.  Petitioner stated that he does not dispute what Turnage wrote in the supplemental report.  

33.
Petitioner testified that this was a significant event in his life.  He had never been arrested before.  He further stated that he had never broken into any buildings before.  Petitioner testified that once he and Tyner were in the building on the night of November 14, 1975, Tyner showed him a partially opened drink machine and told Petitioner that this was what he wanted to show him.  Petitioner alleges that Tyner told him that if Petitioner would help him open the machine, that they could get out of the building.  Petitioner admitted to using a pry bar to help Tyner open the drink machine and take the money out of it.  Petitioner denied having a recollection of going to a second building that night.  Petitioner instead testified that he remembered going into only one building (one with a large sign showing a Caterpillar tractor on top of it).  Petitioner stated that to his current recollection, he went into one large building and just followed Tyner around.  He believes that all of the buildings were under one roof.

34.
Petitioner stated that he would have likely told Turnage the truth during his interview in 1975.  Petitioner also agrees that his statement to Turnage from 1975 is consistent with Tyner’s statement from 1975.

35.
Petitioner testified at this hearing that he now only recalls breaking into one vending machine and does not recall stealing any sandwiches.  Petitioner claims that he does not now recall what he did with the money.  He believes that there was a sufficient quantity of change stolen that it would have weighed five to six pounds.  Petitioner does not remember turning any money over to Turnage after he was arrested.  Petitioner believes that he kept his half of the money and spent it.

36.
Petitioner denied ever having been in any of the Equipment Company or Finley Company buildings before November 14, 1975.  Tyner on the other hand, testified that he had previously broken into these buildings and others in the area.  It is obvious that Tyner, being the more experienced thief, had a much better knowledge of the configuration and layout of all of the buildings entered into on November 14, 1975.  

37.
Since 1975, Petitioner has been married twice.  He was married to his first wife for thirteen years and his current wife for twenty.  He has one fifteen-year-old son.  He has served as a scout master and is an NRA qualified firearms instructor.  He has been a member of the Bethel Christian Church for eighteen years.  After taking an aptitude test at the Employment Security Commission recently, the results of the test indicated that he should look into a career in law enforcement.  As a consequence, Petitioner spoke with Sheriff Michael Welch about the feasibility of becoming a deputy.  Petitioner has received numerous letters of reference from many members of his community.

38.
Petitioner testified that on November 14, 1975, he was not broke.  Petitioner denied needing money was the reason for stealing the change from the machines.  Petitioner acknowledged that he does not know the physical relationship between the A.E. Finley building and the North Carolina Equipment Company buildings.  Petitioner testified that he took half of the stolen money from Tyner at his apartment in order to get rid of Tyner.  However, Tyner admits to going riding around with Tyner after splitting the money.

39.
As to Petitioner’s character references, none of the writers of the statements were shown the police reports reflecting Petitioner’s confession from November 14, 1975.  Petitioner does not know how this information would have affected their statements.

40.
Tyner acknowledged smoking marijuana on November 14, 1975.  Tyner testified that his smoking marijuana on that evening did not influence his ability to recall the events. 

41.
Tyner testified that he and Petitioner broke into two separate buildings owned by the North Carolina Equipment Company and one separate building owned by the A.E. Finley Company on November 14, 1975.  Tyner testified that the A.E. Finley Company building was across the street from the North Carolina Equipment Company buildings.  The Finley Company building was located across Rosemary Street from the Equipment Company buildings.  None of the three buildings he and Petitioner entered on November 14, 1975 were joined.  Tyner testified that the second equipment company building that he and Petitioner broke into was farther down Rosemary Street.  Between 1974 and 1975, Tyner testified that he had broken into between thirty-five and forty buildings.  

42.
Sheriff Michael Welch testified that he has been in law enforcement from 1991 to the present.  He has served with the Caswell County Sheriff’s Office as a deputy and a Roxboro police officer from 1991 to 2002.  Prior to that he was a military police officer at Ft. Bragg between 1984 and 1987.  He has his A.A. degree in law enforcement from Alamance Community College.  Sheriff Welch has known the Petitioner for fifteen years.  He knows him through different civic organizations.  He believes the Petitioner has a genuine desire to serve the public and believes he would make a good law enforcement officer.  Sheriff Welch believes Petitioner has a lot of positive qualities, to include high integrity and commitment.  Sheriff Welch acknowledges that Petitioner’s statement to Investigator Turnage is inconsistent with numerous aspects of Petitioner’s testimony at this administrative hearing.  Sheriff Welch testified that does not alter his opinion of Petitioner.

43.
Lt. Michael Adkins also testified on behalf of the Petitioner.  Lt. Adkins has served for sixteen years with the Caswell County Sheriff’s Office.  Lt. Adkins believes Petitioner to be honest with high integrity.  He believes the Petitioner sets a high example for younger deputies.

44.
Tyner identified the photographs found on page two of three and three of three in Petitioner’s Exhibit 3 as being accurate photographs of the way the North Carolina Equipment Company appeared on the night of November 14, 1975.  Tyner testified that this was only one of the three buildings that he and Petitioner broke into on that evening.

45.
Petitioner’s testimony at the administrative hearing is in conflict with the testimony of Tyner.  Moreover, Petitioner’s testimony is in conflict with Petitioner’s own statement as recorded by Investigator Turnage on December 30, 1975.  In order to determine exactly what the Petitioner did in furtherance of the breaking and enterings that occurred on November 14, 1975, the testimony, motivations, consistencies, inconsistencies, and opportunities to observe, must all be weighed and balanced in order to make a fair assessment of the events of November 14, 1975.  In doing so, the undersigned specifically finds that the testimony of Walter Glenn Tyner is the more credible testimony.  

46.
Tyner was arrested for the breaking, entering and larcenies of the North Carolina Equipment Company on December 28, 1975.  Tyner confessed to a total of seven break-ins during his interview with Investigator Turnage.  In only three of these break-ins, did he implicate Petitioner. This factor itself bolsters the credibility of Tyner in that were Tyner inclined to falsely implicate Petitioner, he could have done so as to other crimes.  Moreover, Tyner was able to show the investigators the location of a number of the items used by himself and Petitioner to break into the vending machines that were inside the various buildings.  Tyner testified to each of the three buildings that he and Petitioner entered.  As to each building, he went into detail as to how he and Petitioner entered the buildings and the steps they took to get money out of the vending machines.  Tyner testified that he had broken into these buildings previously and therefore was quite knowledgeable as to their geographical layout and physical relationship to each other. Note: When Investigator Turnage was interviewed by C.A. Stone on September 2, 2009 about this 1975 break-in, Turnage apparently told Stone that he vaguely recalled the incidents involving several businesses that were under the same roof.  It should be noted however that Turnage also told Stone that he was unable to remember many details of the incident due to the time that had passed.  Turnage also testified at the administrative hearing that he had little independent recollection of the events. 

47.
The fact that Tyner had previously entered all of the buildings in question during his previous break-ins lends credibility to the fact that he would have a better recollection of the layout of these facilities.  

48.
Tyner’s testimony at the administrative hearing is consistent with his 1975 statement to Investigator Turnage.  While Tyner had previously reviewed Turnage’s supplemental report prior to the hearing, Tyner was able to provide details as to how he and Petitioner arrived at the scene of the break-ins and what he and Petitioner did at the Petitioner’s apartment both before and after the break-ins.  Moreover, while the Petitioner testified that he recalls breaking into only vending machines in one building on the evening of November 14, 1975, it is apparent from Investigator Turnage’s testimony, Investigator Turnage’s report, and the testimony of Tyner, that multiple buildings and machines were broken into.  It is not plausible that the Petitioner would only enter one building and then immediately leave while Tyner continued on.  This is especially so considering the fact that the Petitioner admits under oath at the administrative hearing to returning to his apartment with Tyner and splitting the $80.00 in stolen change, and subsequently going for a car ride with Tyner.

49.
The Petitioner testified at the administrative hearing that he had no idea why he and Tyner were going to the equipment company.  Petitioner stated that he only knew that Tyner wanted to show him something. This statement is implausible. The fact that he acknowledged meeting Tyner in Petitioner’s apartment prior to going to the North Carolina Equipment Company obviously shows that he had a friendly relationship with Tyner.  Petitioner knew that they were going to an equipment company at night while the building was closed.  Once at the building, Petitioner acknowledges that Tyner gained entrance by breaking a window out.  It is again not plausible that Petitioner at this point would not know that a crime was going to be committed therein.  Moreover, once the Petitioner had entered the building and saw that Tyner wanted him to help him break into vending machines, it would be obvious to any individual that the purpose of going to the building was to commit a larceny.  Indeed, it is apparent Petitioner assisted Tyner in breaking open several subsequent vending machines and taking the money contained inside after initially entering the first building.  

50.
It is apparent that Petitioner and Tyner went to different vending machines after the initial wrongful entering.  Tyner claims the various machines were located in different buildings whereas Petitioner claims that he followed Tyner throughout a single building going into different rooms without knowing where he was at.  It is undisputed that additional vending machines were broken into.  A preponderance of the evidence exists to conclude that both Petitioner and Tyner broke into these additional machines.  A preponderance of the evidence also exists to show that these machines belonged to not only the North Carolina Equipment Company but also the A.E. Finley Company.  When the Petitioner followed Tyner into these different buildings (or businesses if you believe the testimony of Petitioner) it is apparent that the purpose was to commit a larceny of these machines.  

51.
The Petitioner testified that while he was following Tyner throughout these premises, that he was not forced or threatened to do so by Tyner.  He did so willingly.  All of this evidence, when taken as a whole, leads to the inescapable conclusion that on the night of November 15, 1975, the Petitioner entered the North Carolina Equipment Company and the A.E. Finely Company with the intent to commit a felony therein.  The actions of the Petitioner are consistent with the testimony of Tyner when Tyner testified that he and Petitioner discussed stealing money from vending machines prior to leaving the Petitioner’s apartment.  

52.
Some of Petitioner’s testimony at the administrative hearing was not credible.  Petitioner testified that he had no knowledge of why they were going to the businesses at night.  He claims he did so only because he was persuaded by the strong personality of Tyner.  However, it should be noted that Tyner at the time was the younger of the two individuals.  Two days after Tyner gave his detailed statement to Investigator Turnage, and apparently without an opportunity to talk to Petitioner, Petitioner was arrested on December 30, 1975.  After waiving his constitutional rights to remain silent, Petitioner gave a detailed confession to Investigator Turnage.  Petitioner’s statement, given only one month after the break-ins of November 14, 1975 provide a great deal of detail as to how he and Tyner entered three separate buildings.  Indeed, as previously set forth in the various Findings of Fact herein, the statement given by Petitioner is consistent with the testimony of Tyner.  Petitioner explained that he and Tyner broke into three separate buildings and proceeded to break into vending machines at each location.  Petitioner and Tyner removed money from each of the machines and later split this money equally at the Petitioner’s apartment.  Whether Petitioner’s testimony at the administrative hearing was limited solely by the passage of time or by a self-serving desire to put his own actions in the best light possible, the consistencies of the Petitioner’s December 30, 1975 statement with the surrounding facts and statement of Tyner, clearly show that the Petitioner willingly went with Tyner to break into these buildings in order to get the money from the vending machines.

53.
It is undisputed that the Petitioner stands convicted of the Class A misdemeanor offense of driving while impaired on May 14, 1987, in violation of N.C.G.S. § 20-138.1.  It is further undisputed that the Petitioner stands convicted of the Class B misdemeanor of breaking and entering on January 9, 1976, in violation of N.C.G.S. §14-54(b).  The question remaining, therefore, is whether the Petitioner committed two additional crimes of misdemeanor larceny by breaking into vending machines and buildings belonging to the North Carolina Equipment Company and the A.E. Finley Company.  A preponderance of the evidence exists to show that vending machines for both the North Carolina Equipment Company and the A.E. Finley Company were broken into and money stolen from each of them on the night of November 14, 1975 by Petitioner.  

54.
Tyner consistently stated that both he and Petitioner broke into and stole money from various vending machines in three separate buildings on the night of November 14, 1975.  Petitioner testified at the administrative hearing he only broke into one machine that evening.  Petitioner’s statement to Investigator Turnage from December 30, 1975, however clearly shows that he assisted in breaking into the vending machines belonging to both equipment companies that night.  Petitioner himself testified that the assembled coinage may have weighed five to six pounds.  Petitioner acknowledged at the administrative hearing that as much as $80.00 was taken from the machines.  He also acknowledges that he and Tyner split the money, with each taking approximately $40.00.  Petitioner was unable to turn over any of his stolen money to law enforcement as he had apparently spent it.  Evidence that a person was in possession of stolen property shortly after property was stolen raises a presumption of the person’s guilt of larceny of such property.  State v. Jones, 3 N.C. App. 455, 165 S.E.2d 36 (1969).  Petitioner admits to being in possession of stolen money shortly after the break-ins.

55.
In accordance with N.C.G.S. § 14-72(a)(1975),  ... the larceny of property ... of the value of not more than $200.00 is a misdemeanor punishable under G.S. 14-3(a).  The larceny of $40.00 to $80.00 in change would therefore be classified as a Class B misdemeanor.  

56.
A preponderance of the evidence exists to support the findings that the Petitioner on November 14, 1975, took U.S. currency from a vending machine belonging to the North Carolina Equipment Company with the intent to permanently deprive the North Carolina Equipment Company of this money.  A preponderance of the evidence also exists to support the finding that the Petitioner on November 14, 1975, took United States currency from vending machines in the A.E. Finely Company, with this money belonging to the A.E. Finely Company, with the intent to permanently deprive the A.E. Finely Company of this money.  

CONCLUSIONS OF LAW

1.
Both parties are properly before this administrative law judge and jurisdiction and venue are proper.  

2.
The North Carolina Sheriffs’ Education and Training Standards Commission has the authority granted under Chapter 17E of the N.C.G.S.  and Title 12 of the NCAC, Chapter 10B, to certify justice officers and to deny, revoke or suspend such certification.

3.
Pursuant to 12 NCAC 10B .0204(a)(1), the Commission shall revoke, deny, or suspend the certification of a justice officer when the Commission finds that the applicant for certification or the certified officer has committed a felony.  The offense of breaking, entering and larceny, in violation of N.C.G.S. §14-54(1975), is a felony. 

4.
A preponderance of the evidence exists to support the conclusion that on November 14, 1975, the Petitioner committed the offense of breaking, entering and larceny when he, unlawfully, willfully, and feloniously broke into two buildings owned by the North Carolina Equipment Company without consent or permission and did so with the intent to commit a larceny therein.  A preponderance of the evidence also exists to support the conclusion that on November 14, 1975, the Petitioner committed the felony offense of breaking, entering and larceny when he unlawfully, willfully and feloniously broke into a building owned by the A.E. Finely Company without permission or consent and did so with the intent to commit a larceny therein.  The Respondent may properly deny Petitioner’s application for certification pursuant to 12 NCAC 10B .0204(a)(1).  

5.
A preponderance of the evidence exists to conclude the Petitioner was convicted of the Class A misdemeanor offense of driving while impaired, in violation of N.C.G.S. ( 20-138.1, on May 14, 1987 in Alamance County, North Carolina.  A preponderance of the evidence also exists to conclude the Petitioner stands convicted of the Class B misdemeanor offense of breaking or entering, in violation of N.C.G.S. §14-54(1975), on January 9, 1976, in Wake County, North Carolina.

6.
A preponderance of the evidence exists to conclude the Petitioner committed the Class B misdemeanor offense of larceny, in violation of N.C.G.S. § 14-72(1975), when he took, stole, and carried away United States currency from vending machines located in buildings belonging to the North Carolina Equipment Company on November 14, 1975.  Petitioner took this United States currency with the intent to permanently deprive the North Carolina Equipment Company of this money.  Additionally, a preponderance of the evidence exists to conclude the Petitioner committed the Class B misdemeanor offense of larceny, in violation of N.C.G.S. § 14-72(1975), when he stole, took, and carried away United States currency from vending machines located in a building owned by the A.E. Finely Company.  Petitioner took this United States currency with the intent to permanently deprive the A.E. Finely Company of this money.  

7.
Petitioner’s convictions for driving while impaired and breaking or entering, in conjunction with his commission of the two separate offenses of misdemeanor larceny, constitute a violation of 12 NCAC 10B .0204(d)(5).  The Respondent may properly deny Petitioner’s application for certification pursuant to this rule.  

PROPOSAL FOR DECISION


NOW THEREFORE, based on the foregoing FINDINGS OF FACT and CONCLUSIONS OF LAW, the undersigned recommends Respondent deny the Petitioner’s justice officer certification application permanently based upon his commission of the felony offense of breaking, entering and larceny. It is further recommended that Petitioner’s justice officer certification application be denied indefinitely based upon his conviction and/or commission of a combination of four Class A and Class B misdemeanors; however in both instances it is Recommended that the denials shall be suspended for three (3) years and that the Petitioner be placed on probation on the condition that the Petitioner not violate any laws of North Carolina or any other State’s laws, and not to violate this Commission’s rules or the rules of any other regulatory agency. 

NOTICE
The Agency making the Final Decision in this contested case is required to give each party an opportunity to file Exceptions to this Proposal for Decision, to submit Proposed Findings of Fact and to present oral and written arguments to the Agency.  N.C.G.S. § 150B-40(e).

The Agency that will make the Final Decision in this contested case is the North Carolina Sheriffs’ Education and Training Standards Commission.

This the 5th day of October, 2010.

_____________________________________

Joe L. Webster
Administrative Law Judge
