STATE OF NORTH CAROLINA



IN THE OFFICE OF








ADMINISTRATIVE HEARINGS

COUNTY OF  ALAMANCE    



     09 UNC 2298
Cynthia K. Yellock,



)






)


Petitioner,



)







)                    ORDER ALLOWING

v.




)
     SUMMARY JUDGMENT      





                        )                   FOR RESPONDENT
UNC Hospitals,



)







)


Respondent.



)


THIS MATTER comes before the undersigned Chief Administrative Law Judge, Julian Mann, III, on Respondent’s Motion for Summary Judgment.


Based upon the matters contained in the file, the lack of response from the Petitioner, and after reviewing the record proper, including the Respondent’s Motion, the Undersigned hereby makes the following ruling based on the standards of review for Motions for Summary Judgment.

Summary Judgment-Standard of Review


Summary judgment is designed to eliminate formal trials where only questions of law are involved.  Summary judgment should be used cautiously, with due regard to its purposes and a cautious observance of its requirements.  See Brown v. Greene, 98 N.C. App. 377, 390 S.E.2d 695 (1990).  The standard of review is whether there is a genuine issue of material fact and whether the movant is entitled to judgment as a matter of law.  See Kessing v. National Mortgage Corp., 278 N.C. 523, 534, 180 S.E.2d 823, 830 (1971).  To entitle one to summary judgment, the movant must conclusively establish a legal bar to the nonmovant’s claim or complete defense to that claim.  See Virginia Elec. And Power Co. v. Tillett, 80 N.C. App. 383, 385, 343 S.E.2d 188, 190-91, cert denied, 317 N.C. 715, 347 S.E.2d 457 (1986).  The burden of establishing a lack of any legally triable issue resides with the movant.  See Pembee Mfg. Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 329 S.E.2d 350 (1985).  Summary judgment is proper if the pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.  N.C.G.S. § 1A-1, Rule 56.


BASED UPON the record, the Undersigned makes the following Findings of Fact and Conclusions of Law:

1.  The Petitioner obtained medical care at The University of North Carolina Hospitals 

from on or about May 19, 1998 to on or about May 21,  2008, accruing charges amounting to $6,958.90.

2. After payments and adjustments were made, the remaining balance was $6,958.90.

3. After receiving no payments on the account, the Respondent classified these accounts 

as bad debts and placed them with the North Carolina Department of Revenue pursuant to the Set Off Debt Collection Act, N. C. G. S. 105A, et seq.

4. After Respondent received notice from the North Carolina Department of Revenue 

that $656.00 had been withheld from the Petitioner’s tax refund, the Respondent sent the Petitioner a notice of the action on February 18, 2009 that $656.00 would be applied to outstanding unpaid debts at UNC Hospitals ($661.00 withheld by DOR less $5.00 DOR processing fee).


5.  Petitioner appealed the action and on March 31, 2009, the Office of Administrative Hearings (OAH) filed and accepted the Petitioner’s petition for a contested case hearing.

6. On April 21, 2009, Respondent submitted a Prehearing Statement to OAH, and a 

brief set of Requests for Admission and Request for Production of Documents and Things upon Petitioner. Petitioner failed to respond to Respondent’s Requests for Admission and Request for Production of Documents and Things.


7.  By failing to respond to Respondent’s Request for Admissions, Petitioner is deemed to have admitted the truth of each and every request and thereby to have conclusively established the truth of all matters set out:

a. The Petitioner owes $6,958.00 to Respondent, UNC Hospitals, and

b. The Respondent is entitled to $656.00 from the Petitioner’s 2008 income tax refund.

8.  Respondent has filed a Motion for Summary Judgment with this court that was served upon the Petitioner on June 16, 2009.
9.  Petitioner failed to respond to Respondent’s Motion for Summary Judgment and to the undersigned’s Request for Response to Motion.  

DECISION


IT IS NOW THEREFORE ORDERED that Respondent be granted summary judgment in this contested case regarding the set-off of Petitioner’s state income tax refund against accounts owed to the Respondent and that Respondent is entitled to the state income tax refund otherwise due Petitioner in the amount of $656.00.

NOTICE


The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions to this decision issued by the Undersigned, and to present written arguments to those in the agency who will make the final decision.  N.C. Gen. Stat. § 150B-36(a).


In accordance with N.C. Gen, Stat, § 150B-36 the agency shall adopt each finding of  fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence.  For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency in not adopting the finding of fact.  For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency in making the finding of fact.


The agency that will make the final decision in this contested case is the University of North Carolina Hospitals.
ORDER


IT IS HEREBY ORDERED that the agency review this decision in accordance with North Carolina General Statute § 150B-36(d) and serve a copy of the Final Decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC  27699-6714 in accordance with North Carolina General Statute 150B-36(b3).

This the 20th day of July 2009.






__________________________________







Julian Mann, III 







Chief Administrative Law Judge

A copy of the foregoing was mailed to:

Cynthia K. Yellock

314 East Fifth Street

Burlington, NC  27215

PETITIONER

Jacqueline M. Perez

Assistant Attorney General

University of North Carolina Hospitals

Suite G21

211 Friday Center Drive

Chapel Hill, NC  27517

ATTORNEY AT LAW

This the _____ day of July, 2009.
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