STATE OF NORTH CAROLINA



IN THE OFFICE OF




    ADMINISTRATIVE HEARINGS

COUNTY OF IREDELL

      08 INS 2900
Alan Warren by and through his attorney
)

Seth J. Johnson
)


Petitioner,




)


)


vs.





)

DECISION

)

Blue Cross and Blue Shield of North Carolina
)


Respondent.




)

On March 5, 2009, the undersigned presided over an administrative hearing in this ease in Statesville, North Carolina. At the conclusion of the hearing, the undersigned requested that the parties submit proposed decisions by 27 March 2009. Counsel for Petitioner and Respondent timely submitted proposed decisions. The record in this case is now closed.

After considering the record in evidence is this contest case, as well as the proposed decisions and other written material submitted by the parties, the undersigned administrative law judge hereby enters this Decision.

APPEARANCES
For the Petitioner:
Seth J. Johnson

Charlton L. Allen

Crosswhite Crosswhite Ashley & Johnson

P0 Drawer 1226

Statesville, NC 28687

For the Respondent:
Lotta A. Crabtree

Assistant Attorney General

North Carolina Department of Justice

Post Office Box 629

Raleigh, NC 27602-0629

ISSUES
Submitted by Petitioner:

1.
Did Respondent act erroneously and substantially prejudice Petitioner’s rights by denying coverage for a condition (being accidental injury of the natural teeth, jaw, and roof of mouth resulting in functional impairment requiring surgical correction) for which reconstructive dental services were to be covered under the North Carolina Teachers’ and State Employees’ Comprehensive Major Medical Plan (the “Plan”)?

2.
Does respondent’s Plan contain terms that are uncertain or capable of several reasonable interpretations?

3.
Were the reconstructive dental services in the form of synthetic grafts and endosteal implants medically necessary to prevent functional impairment?

Submitted by Respondent:

1.
Did Respondent act erroneously and substantially prejudice petitioner’s rights by denying coverage for dental implants and treatment related to dental implants when it determined that dental implants were not covered services under Respondent’s SmartChoice Blue Options Standard PPO Plan (hereinafter the “Plan”)?

APPLICABLE LAW

The procedure statutory law: The North Carolina Administrative Procedure Act, N.C. Gen. Stat. § 150B-1, ci seq.

The substantive statutory law applicable to this contested case is the N.C. Gen. Stat. § 135 Article 3A.

The administrative regulations applicable to this contested case hearing are the Office of Administrative Hearing Rules, 26 NCAC 3.0100, et seq.

EXHIBITS ADMITTED INTO EVIDENCE

For the Petitioner: Petitioner’s Exhibits 1, 2 and Joint Exhibit 3, Deposition transcript of Dr. Matthew Johnson

For the Respondent: Respondent’s Exhibits 1, 2 and Joint Exhibit 3

FINDINGS OF FACT

1.
All parties are properly before the Court and the Court has jurisdiction over the parties and the subject matter.

2.
Petitioner is a member of the State Health Plan and was covered by the Standard PPO Plan at the time of his accident and at the time his claims were submitted and denied by the Plan.

3.
On March 28, 2007, Petitioner incurred an accidental injury of the natural teeth and jaw resulting in a crushed anterior maxillary fracture with irreversible damage to the roots of his four front teeth.

4.
Petitioner was examined and treated by Dr. Matthew Johnson. Dr. Johnson performed surgery on March 30, 2007 and on July 12, 2007. Surgery included grafting and the placement of four dental implants.

5.
Petitioner testified that prior to having surgery for the dental implants he was told by Blue Cross Blue Shield North Carolina (BCBSNC), the Plan’s claims administrator, that they were not covered under the Plan but that he could appeal the denial of payment of the claims made by the Plan once treatment was completed.

6.
Petitioner paid out of pocket for Dr. Johnson’s treatment. The claims for treatment were submitted to the State Health Plan and the claim for endosteal implants was denied.

7.
The amount of the claim denied and at issue in this case for Dr. Johnson’s procedures is $8,000.00.

8.
Following placement of the endosteal implants and healing time, Petitioner was seen by Dr. Robert Tolle for the placement of porcelain crowns. The claims for treatment were submitted to the State Health Plan and three of the claims were denied.

9.
Petitioner paid out of pocket for the dental treatment by Dr. Tolle in the amount of $6,660.00.

10.
Following completion of treatment for Petitioner’s maxillary fracture, including the placement of dental implants and crowns, Petitioner submitted an appeal for payment of the claims that had been denied as described in paragraphs 6—9 above.

11.
Petitioner’s claims were denied on a contractual basis as being not covered under Respondent’s PPO Plan.

12.
In making the determination that dental implants were not covered under the Plan, Petitioner’s claims were reviewed by an analyst, a supervisor and a medical director at Blue Cross Blue Shield North Carolina (BCBSNC), the Plan’s claims administrator. (Respondent’s Exhibit 2).

13.
All three of the reviewers determined that dental implants were not covered per the benefit booklet. (Respondent’s Exhibit 2).

14.
The Parties have stipulated that the use of endosteal implants to treat Petitioner’s injury was medically necessary.

15.
Dr. Andrew Bonin testified on behalf of Respondent that although the dental implants were medically necessary they were listed as not covered under the Plan and therefore denial was appropriate.

16.
The Plan Benefits Booklet contains a section entitled “Covered Services”, (Joint Ex. 3, p. 7). That section states:

Exclusions and limitations may apply to your coverage. Service-specific exclusions are stated along with the benefit description in “Covered Services.”

17.
The Plan Benefits Booklet contains a section within “Covered Services” entitled “Dental Treatment Covered Under Your Medical Benefit.” (Joint Exhibit 3, p. 13). That section states:

Your health benefit plan provides benefits for services provided by a duly licensed doctor, doctor of dental surgery or doctor of dental medicine for diagnostic, therapeutic or surgical procedures, including oral surgery involving bones or joins of the jaw, when the procedure is related to one of the following conditions:

-Accidental injury of the natural teeth, jaw, cheeks, lips, tongue, roof and floor of the mouth

When the condition requires surgical correction, the medical necessity review of the surgery will examine whether or not the condition resulted in ffinctional impairment.

18.
Directly underneath and indented from that section is a sub-section entitled “Dental Treatment Not Covered Under Your Medical Benefit.” Both dental implants and crowns are listed as not covered. (Joint Exhibit 3, p. 13).

19.
There was no evidence that the BCBSNC employees that reviewed the appeal found the above language confusing as all three determined that dental implants were not covered under the Plan. (Respondent’s Exhibit 2).

20.
Dr. Bonin testified that if a benefit is listed as an exclusion, then a medical necessity determination is not made because benefit exclusions “trump” medical necessity.

21.
Upon cross-examination of Petitioner, Petitioner admitted that limitations and exclusions applied to dental coverage under the Plan. Furthermore, Petitioner did not testify that he found the language regarding dental treatment not covered under the Plan to be confusing.

22.
An insurance policy must be given a reasonable interpretation and should be construed “as a reasonable person in the position of the insured would have understood it.” Rives, Inc. v. Kemper Ins. Group, 92 NC App. 313, 316, 374 s.E.2d 430, 433 (1988).

23.
Dr. Johnson used CPT (current procedural terminology) code D6010 to bill for the dental implants. That code is the dental code for an endosteal implant. (Cross exam of Dr. Johnson and testimony of Dr. Andrew Bonin).

24.
When asked on cross-exam if there was a medical code that could have been used to bill for the implant, Dr. Johnson explained that the treatment provided did not meet the criteria for the medical code for implants and Dental Code 6010 was used. (See Deposition cross examination transcript of Dr. Matthew Johnson.)

25.
Dr. Johnson also testified in his deposition that he discussed other options available to treat Petitioner’s condition including a removable denture, however, the treatment he recommended and thought would best treat Petitioner’s condition were dental implants.

26.
The Court finds as fact that the endosteal implants used to treat Petitioner were dental in nature.

27.
There was no evidence presented that if the implants used were medical in nature, that they would have been covered under the Plan.

CONCLUSIONS OF LAW

1.
The Office of Administrative Hearings has jurisdiction to hear this matter.

2.
Petitioner has the burden of proof in this matter by the greater weight of the evidence regarding the issues presented in this contested case. N.C. Gen. Stat. §

150B-34(a).

3.
The terms of Petitioner’s coverage are set forth in the Benefits Booklet.

4.
The Court does not find the case submitted by Petitioner, Meredith v. Mamsi Ins. Resources. Inc., 36 Fed. Appx. 109 (4th cir. 2002) to have precedent in this case, nor is it persuasive. Meredith is a federal ERISA case from the 4th circuit and is not mandatory precedent for this case involving NC issues and NC law. There is no discussion in Meredith as to what CPT code was submitted for payment. In addition, the plaintiffs underlying condition in Meredith was a medical condition rather than accidental injury to the teeth and jaw as in Petitioner’s case. Furthermore, the specific exclusion for dental implants and crowns as listed in Respondent’s Plan is in exclusion to the benefits described, including accidental injury and functional impairment. Even if functional impairment could be interpreted to result in a medical condition, it is still listed as exclusion under Respondent’s Plan. As such, the facts described in the Meredith case are distinguishable from those in the instant case and the case is not persuasive.

5.
A reasonable person would interpret the language of the benefit booklet to exclude dental implants and crowns from coverage where the benefit booklet states under “Covered Services” on page seven (7) that service-specific exclusions are stated along with the benefit description. In addition, where, on page thirteen (13) of the benefit booklet, directly under “Dental Treatment Covered Under Your Medical Benefit” is the subheading, “Dental Treatment Not Covered Under Your Medical Benefit” which includes both dental implants and crowns. The specific exclusion for dental implants and crowns as listed in Respondent’s Plan is in exclusion to the benefits described, including accidental injury and functional impairment. Even if functional impairment could be interpreted to result in a medical condition, it is still listed as exclusion under Respondent’s Plan. There is no other reasonable interpretation that could be made given the language used and the explanation provided in the booklet for how to identify benefit exclusions.

6.
Petitioner has not met his burden of Proof in that he has not shown that Respondent acted erroneously or substantially prejudiced Petitioner’s rights by denying coverage for dental implants and crowns where such treatment is specifically identified as “Dental Treatment Not Covered Under Your Medical Benefit” under the Plan.

7.
Petitioner has not met his burden of proof in that he has not shown that the benefit language could reasonably be interpreted to include dental implants; nor has Petitioner shown that the implants used in treating his condition were medical in nature; and that if medical in nature, they would have been covered under the Plan.

DECISION
Based on the foregoing Findings of Fact and Conclusions of Law, the decision of the Respondent to deny Petitioner’s request for payment for dental implants and crowns is UPHELD.

NOTICE AND ORDER

The agency that will make the final decision in this contested case is the Board of Trustees of the North Carolina State Health Plan (hereinafter “Agency”). The Agency is required to give each party an opportunity to file exceptions to and written arguments concerning this Recommended Decision. The Agency is further required to serve a copy of the Final Agency Decision on all Parties or their attorneys of record and on the Office of Administrative Hearings.

In accordance with N.C. Gen. Stat. § 150B-36 the Agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence. For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency in not adopting the finding of fact. For each new finding of fact made by the agency that is not contained in the Administrative law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency in making the finding of fact. The party aggrieved by the agency’s decision shall be entitled to immediate judicial review of the decision under Article 4 of this Chapter.

This 20th day of April, 2009.

J. Randall May

Administrative Law Judge

