STATE OF NORTH CAROLINA




IN THE OFFICE OF

ADMINISTRATIVE HEARINGS

COUNTY OF NEW HANOVER




    07 EHR 0040

H. JOHNSTON SIFLY,


)

)

Petitioner,


)


)



v.


)



)

DECISION
DEPARTMENT OF ENVIRONMENT
)



AND NATURAL RESOURCES,

)




DIVISION OF COASTAL 


)

MANAGEMENT,



)

)

Respondent.


)


This contested case was heard on May 15, 2007, in Courtroom 3, Pender County Courthouse, Burgaw, North Carolina, before Beecher R. Gray, Administrative Law Judge, on a petition for contested case hearing regarding the Division of Coastal Management’s (DCM’s) denial of Petitioner’s application for a major permit under the Coastal Area Management Act (CAMA) to construct a pier in the waters of Pages Creek in New Hanover County, North Carolina.  Respondent filed a proposed decision on September 04, 2007.  
APPEARANCES

For Petitioner:



H. Johnston Sifly

1713 Canady Road

Wilmington, NC 28411
Pro Se
For Respondent:


Meredith Jo Alcoke

Assistant Attorney General

N.C. Department of Justice

400 Commerce Avenue     

Morehead City, NC 28557


ISSUE
Whether DCM deprived Petitioner of property or otherwise substantially prejudiced Petitioner’s rights, and exceeded its authority or jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily or capriciously or failed to act as required by law or rule by denying Petitioner’s application for a major permit under the Coastal Area Management Act and the North Carolina Dredge and Fill Law.
TESTIFYING WITNESSES
For Petitioner






For Respondent
H. Johnston Sifly, Pro Se




Jim Gregson

Rich Weaver


Ted Tyndall
EXHIBITS RECEIVED INTO EVIDENCE
Petitioner:
1. Photograph

2. Photograph
3. Photograph
4. Photograph
5. Photograph
6. Photograph
7. Photograph
8. Photograph
9. Letter from Sifly

Respondent:
1.
Aerial taken April 20, 2007– Pages Creek

2.
Aerial taken April 20, 2007 – Sifly Property
3.
DOT Aerial May 2006
4.
DOT Aerial May 2006 Enlargement of Property
5.
Jim Gregson’s Field Notes dated June 29, 2004
6.
CAMA Major Permit Application including deed and Site Plan Sheets 1-3 
7.
DCM Field Report dated September 6, 2006
8.
DCM Recommendation on permit dated September 6, 2006
9.
Letter of Objection by Everhart dated September 12, 2006

10. Aerial Photo from Google Earth 

11. Aerial Photo from Google Earth Enlargement w/scaled pier drawn on

12. Wildlife Resources Commission Objection Letter dated October 9, 2006

13. Denial Letter dated December 22, 2006 (document constituting agency action)

14. Memo to File dated December 22, 2006

Based upon careful consideration of the evidence presented at the hearing, the exhibits admitted, and all other relevant material, the undersigned makes the following:

FINDINGS OF FACT
Background
1. The parties received notice of hearing by certified mail more than fifteen (15) days prior  to the hearing and each stipulated on the record that notice was proper.

2. Petitioner owns property at 1731 Canady Road adjacent to Pages Creek in New Hanover County.  (R Ex 7)     
3. On August 31, 2006, Petitioner applied for a major permit under the Coastal Area Management Act (CAMA), N.C.G.S. § 113A-100 et seq. and the State Dredge and Fill Law, N.C.G.S. 113-229.  Petitioner sought a permit to construct a private pier, platform, gazebo, floating docks, boat lifts, and a boathouse into the waters of Pages Creek.  (R Ex 7)

4. “Development” within a designated “area of environmental concern” (AEC) requires a CAMA permit.  N.C.G.S. 113A-118(a).  The proposed development is located within the following AECs: coastal wetlands, public trust area, and estuarine waters. (T p 22-23 , R Ex 7)

5. Pages Creek is a small, shallow, tidal creek in the northeastern portion of New Hanover County.  It has several navigation channels in it.  It is bordered primarily by single family residences and residential piers with floating docks, with the exception of several commercial marina facilities located at the mouth of Pages Creek where it joins the Atlantic Intracoastal Waterway.  The tidal amplitude at this location is approximately 4 feet.  (T pp 11, 19-20; R Exs 1-4,10) 

6. The waters of Pages Creek are classified as SA waters by the Environmental Management Commission (EMC).  This is the highest classification for salt waters.  The waters of Pages Creek currently are closed to the harvest of shellfish but could open at a future date. (T pp 45-46; R Ex 7) 
7. Coastal wetland vegetation is present along the border of the majority of the creek, and there also are coastal wetland pockets varying in size and density located farther out into the creek. (T p 20; R Exs 2,4)


8. The rules (or “State guidelines”) of the Coastal Resources Commission (CRC) limit pier length in several different ways. (T pp 158, 169)  The purpose of each of the rules regarding pier length is to protect navigation.  (T p 35)
9. The Division of Coastal Management (DCM) had concerns that Petitioner’s proposed pier would adversely impact navigation from the inception of the project.  (T pp 25-35, 104; R Ex 5)
10. Generally, piers are prohibited from extending “beyond the established pier length along the same shoreline for similar use.”  15A NCAC 7H .0208(b)(6)(J)(i).  Piers also may not extend “more than one‑fourth the width of a natural water body, or human-made canal or basin.”  15A NCAC 7H .0208(b)(6)(J)(iii).  The CRC’s rules also provide that piers shall not “impede navigation or create undue interference with access to, or use of, public trust areas or estuarine waters.”  15A NCAC 7H .0208(a)(2)(H).  There are other standards that limit pier length which are not applicable in this case. 

11. DCM found that Petitioner’s proposed pier violated each of the three standards listed above. (R Ex 8, 13)  CAMA requires the agency to deny a permit upon finding inconsistency with any of the State guidelines.  N.C.G.S. § 113A-120(a)(8). 

12. DCM Assistant Director Ted Tyndall was qualified as an expert in the area of impacts of piers and docking facilities on estuarine waters and public trust areas.  (T pp 120-131)
Established Pier Length along Pages Creek
13. The CRC’s rules require that piers may not extend “beyond the established pier length along the same shoreline for similar use.”  15A NCAC 7H .0208(b)(6)(J)(i).
14. Piers that are longer than the established pier length along the same shoreline will often impede navigation and may especially become a hazard to nighttime boat traffic, in particular to those who typically navigate in that area and are not used to a structure being located in an area that before was open, navigable water.  (T pp 30, 136, 189)  

15. Petitioner’s pier will extend farther into the open water of the creek than any of the other adjacent structures along the same shoreline for similar use.  (T pp 25, 33)  In this case, the “same shoreline” is the south shore of Pages Creek.  (T p 137)  Petitioner’s pier would be three to four times as long as the other piers along that shoreline.  (T p 139)
16. This finding is supported by Petitioner’s own site plan, Respondent’s Exhibit 6, Sheet 1 of 3, which shows four adjacent pier structures that are much shorter than Petitioner’s proposed pier.  In addition, scaled aerial photography supports this finding. The comparatively excessive length of Petitioner’s proposed pier is also demonstrated by Respondent’s Exhibit 11, on which DCM used a measuring tool on Google Earth to evaluate Petitioner’s proposed pier length compared to others in the area. Finally, DCM staff made site visits by land and by boat in order to evaluate this issue.  (T pp 44, 107-109, 115- 116; R Ex 14)

17. In determining whether an applicant’s pier is for a “similar use” as other piers along the same shoreline, DCM must consider the use of the applicant’s property.  For example, DCM must consider whether the use is residential, commercial, or public.  (T pp 33-34)

18. In this case, Petitioner’s pier is for single family residential use, similar to the majority of the piers along that shoreline.  (T p 34)
19. Petitioner’s proposed pier extends beyond the established pier length along the same shoreline for similar use in violation of the CRC’s rules.

One-Quarter Rule

20. The CRC’s rules in 15A NCAC 7H .0208(b)(6)(J)(iii) require that piers may not extend “more than one‑fourth the width of a natural water body, or human-made canal or basin.” (T p 28)  The intent of the “one-quarter rule” is to protect navigation by ensuring that in any given body of water, at least half of the water body is left open for navigation and other public trust uses.  (T pp 153-154)

21. The width of the waterbody at this location is approximately 690 feet, measuring from the “waterward edge of any coastal wetland vegetation which borders the water body,” as required by the CRC’s rules in 15A NCAC 7H .0208(b)(6)(J)(iii).  (T p 28; R Exs 7,13)

22. The proposed length of Petitioner’s pier is 390 feet from the waterward edge of the marsh. (T  29) 

23. Petitioner’s permit application stated that the pier would be 98 feet long and that the total width of the waterbody is 395 feet.  (T p 38; R Ex 6) 

24. Petitioner indicated on his application that the pier would be 98 feet because he contends that the length of the pier should be measured from the waterward edge of an isolated pocket of marsh grass that is just to the east of his proposed pier, as shown on his site plans and the aerial photos.  (T pp 40-41; R Exs 2, 6, 10-11)   

25. The purpose of the one-quarter rule is to protect navigation.  Therefore, the correct location from which to measure pier length in this case is right along the shoreline at the waterward edge of coastal wetland vegetation because beyond that point, the area is open, navigable waters.  (T pp 41-44, 77, 246)  

26. The presence of the small marsh islands offshore of the Sifly property does not prohibit the public from navigating a boat throughout this area during a large portion of the tidal cycle.  (T pp 42, 87-88)  Thus, the isolated patches of coastal wetlands are not a “border” in this setting.  (T pp 134, 177-178)  DCM staff has confirmed this fact by navigating a boat in this area.  (T pp 42, 132-133)
27. Petitioner’s proposed pier does not meet the CRC’s “one quarter rule” and none of the exceptions to that rule apply.
Interference with Navigation & Public Trust Uses

28. The CRC’s rule in 15A NCAC 7H .0208(a)(2)(H) requires that “[d]evelopment shall not impede navigation or create undue interference with access to, or use of, public trust areas or estuarine waters.”
29. The significance of the Public Trust Areas AEC is described in CRC Rule 15A NCAC 7H .0207(b) as follows:  “The public has rights in these areas including navigation and recreation.  In addition, these areas support commercial and sport fisheries, have aesthetic value, and are important resources for economic development.”  (T pp 142-143)
30. One of DCM’s primary responsibilities under CAMA is to protect the use of public trust waters for safe navigation. (T p 116)  The goal is to balance the individual property owner’s right to wharf out with the public’s ability to continue its use of public trust waters. (T p 131) 

31. The public has the right to access and use all of the components within the estuarine system, including but not limited to channels, bars, mud flats, and coastal wetlands.  DCM must ensure that development is compatible with that right.  (T p 188)
32. Current public trust uses of Pages Creek include boating, fishing, and swimming.  Boating is prevalent due to the number of residences nearby and the proximity to the Atlantic Intracoastal Waterway and commercial marinas.  Both commercial and recreational fishing are also prevalent in this area, including but not limited to fishing for crab, trout, flounder, drum, spot, and bait fish such as menhaden and mullet.  (T p 35)
33. Public trust rights must be protected whether or not such uses are actually taking place in a particular area at a given time.  (T p 132)
34. Petitioner’s proposed pier will impede navigation or create undue interference with access to, or use of, public trust areas or estuarine waters in violation of the CRC’s rules.

Permit Decision
35. The DCM Wilmington Regional Office recommended that the permit be denied based on the three rules outlined above.  (R Ex 8; T p 48)  The permit application then was reviewed by the DCM major permits unit, the Assistant Director, and the Director at the DCM headquarters in Morehead City.  It also was provided to fourteen state and federal review agencies for comments.  (T p 102)

36. During the permit review process, the North Carolina Wildlife Resources Commission (WRC) reviewed the application, made a site visit, and recommended denial of the permit.  The primary basis for their recommendation was that the proposed structure extends beyond one-fourth the width of Pages Creek.  The WRC also found that “[t]his distance also greatly exceeds the alignment of neighboring structures and therefore may present a navigation hazard or navigation impediment to other vessels.”  (T pp 113-114; R Ex 12)
37. During the permit review process, one adjacent riparian property owner objected to the proposed pier on the basis that it would block access in the creek for waterfront property owners and the general public.  (T pp 54-55; R Ex 9)
38. Starting with the DCM field representative and ending with the Director, Petitioner’s permit application received six levels of review that led to a consensus that the permit should be denied due to inconsistency with the CRC’s pier rules.  Permit denials are very uncommon under the CAMA major permit program, and in 2006, only four projects were denied out of 217 applications.  (T pp 105-107, 138, 144-145, 180; R Ex 14)
39. By letter dated 22 December 2006, the Division of Coastal Management (DCM) denied Petitioner’s application on the basis that the proposed pier violated three of the CRC’s rules. (R Ex 13)

40. DCM based its decision on Petitioner’s site plans, review of aerial photography, several site visits including visits by boat, the comments of other review agencies, and the experience of six staff members.  CAMA requires that an application for a permit must be denied upon finding that the development is inconsistent with the State guidelines or the local land use plans.  N.C.G.S. § 113A-120(a)(8).

CONCLUSIONS OF LAW
41. The Office of Administrative Hearings has jurisdiction to hear this case under N.C.G.S. § 113A-121.1 and N.C.G.S. § 150B-23.  All parties correctly have been designated; properly are before the Office of Administrative Hearings; and there is no question of misjoinder or nonjoinder of parties. 

42. Petitioner has the burden of demonstrating by a preponderance of the admissible evidence that DCM erred in determining that the pier violates the CRC’s rule regarding established pier length (15A NCAC 7H .0208(b)(6)(J)(i)), the one-quarter rule (15A NCAC 7H .0208(b)(6)(J)(iii)), and the CRC’s rule prohibiting impediments to navigation or undue interference with access to, or use of, public trust areas or estuarine waters (15A NCAC 7H .0208(a)(2)(H)).

43. N.C. Gen. Stat. § 150B-34 requires the ALJ to give due regard to the demonstrated knowledge and expertise of the agency with respect to facts and inferences within the specialized knowledge of the agency.  Assistant Director Ted Tyndall’s credentials and experience, as well as his thorough explanation of the regulatory basis for his decision, represent demonstrated agency knowledge and expertise under the APA.  Further, Tyndall was qualified as an expert in the area of impacts of piers and docking facilities on estuarine waters and public trust areas.  The testimony of Tyndall and Respondent’s witnesses establishes that its decision to deny the permit was not arbitrary or capricious, but careful, thorough, and reasonable.

44. Petitioner did not meet its burden of proof to show that DCM exceeded its authority or jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily and capriciously, or failed to act as required by law or rule in determining that Petitioner’s proposed pier violated the CRC’s pier rules.

45. Respondent properly denied Petitioner’s CAMA major permit application based upon its inconsistency with the State guidelines.

Upon careful consideration of the applicable law, testimony and evidence received during the contested case hearing as well as the entire record of this proceeding, and based upon the preponderance of the evidence, giving regard to the demonstrated knowledge and expertise of the agency with respect to facts and inferences within the specialized knowledge of the agency under N.C.G.S. § 150B-34(a), and based on the preceding Findings of Fact and Conclusions of Law howsoever named, the undersigned makes the following: 
DECISION
Based upon the foregoing findings of fact and conclusions of law, Respondent’s decision to deny Petitioner’s CAMA major permit application is AFFIRMED.  Petitioner has not demonstrated by a preponderance of the evidence that Respondent exceeded its authority, erred in its decision, failed to use proper procedure, acted arbitrarily or capriciously, or failed to act as required by law or rule.
ORDER
It  hereby is ordered that the agency serve a copy of its final agency decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance with N.C.G.S. § 150B-36(b)(3).

NOTICE


The decision of the Administrative Law Judge in this contested case will be reviewed by the agency making the final decision according to the standards found in G.S. 150B-36(b)(b1) and (b2).  The agency making the final decision is required to give each party an opportunity to file exceptions to the decision of the Administrative Law Judge and to present written argument to those in the agency who will make the final decision.  G.S. 150B-36(a).


The agency that will make the final decision in this contested case is the NC Department of Environment and Natural Resources, Division of Coastal Management.

This the 5th day of September, 2007.

____________________________________

Beecher R. Gray

Administrative Law Judge
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