STATE OF NORTH CAROLINA
IN THE OFFICE OF

                                                                          ADMINISTRATIVE HEARINGS

COUNTY OF WAYNE




      06 OSP 1761

ERNEST B. COLEMAN,
            
)

Petitioner,
)

)

v.





)

         DECSION
) 


CHERRY HOSPITAL,


)

Respondent,
)



THIS MATTER came on to be heard before the undersigned Administrative Law Judge, Augustus B. Elkins II, on September 18, 2007 in Kinston, North Carolina.  The record was left open for submission of materials by the parties after receipt of a copy of the transcript of the proceeding.  After filing by Respondent on November 29, 2007, the record was held open for two weeks for filing by Petitioner and closed on December 13, 2007.






APPEARANCES 
For Petitioner:

Ernest Coleman, pro se


                    


411 Dove Place

            
Goldsboro, North Carolina 27534

For Respondent:

Charlene B. Richardson





Assistant Attorney General





Cherry Hospital





201 Stevens Mill Road





Goldsboro, North Carolina 27530

ISSUES
Whether Respondent had just cause to terminate Petitioner from his State employment at Cherry Hospital.  Whether Respondent discriminated against Petitioner in its dismissal of him.
APPLICABLE STATUTES AND RULES
N.C. Gen. Stat. section 126, et.seq.

N.C. Gen Stat, section 150B-23, et seq.
25 N.C.A.C. 01, et seq.


10A N.C.A.C. 28C.0161

WITNESSES

For Respondent:

Wanda Swinson-Hash

Amie Adgers





Laura Rose


Catherine Carraway





Ernest Coleman

Lucretia Houston





Dean Barfield


Mary Anderson





Mona Williamson

Larry Dawson

For Petitioner:

Kennon Moore





Mike Jones





Gail Cobb

EXHIBITS
For Respondent:

1. Cherry Hospital Clinical Care Policy: Abuse, 

Neglect, and Exploitation of Patients Prohibited. March 1, 2001

2. Cherry Hospital Code of Conduct August 16, 2005

3. Letter placing Ernest Coleman on investigatory 
  leave with pay.  August 21, 1006

4. Diagram U2-3W



4A.   Blow-up of Exhibit 4

5. Administrative Investigation Report August 19, 2006

6. Notice of Pre-disciplinary conference September 15, 2006

7. Dismissal letter September 20, 2006

8. Cherry Hospital Staff Training Record of Ernest Coleman

                    Generated September 11, 2007

9. Statement of Ernest Coleman August 19, 2006

10. Statement of Ernest Coleman September 22, 2006

11. Cherry Hospital Supervisor’s Employee Checklist February 22, 2002

12. Cherry Hospital Supervisor’s Employee checklist February 17, 2001

14.    10A N.C.A.C. 28C.0161
15.    Code of Conduct Agreement
       August 23, 2005

16.    Employee Warning Report/Notice   February 4, 2002
           Petitioner did not offer any exhibits to be admitted into evidence.

BASED UPON careful consideration of the sworn testimony of the witnesses presented at the hearing, the documents and exhibits received and admitted into evidence, and the entire record in this proceeding, the undersigned Administrative Law Judge (ALJ) makes the following Findings of Fact.  In making these findings of fact, the ALJ has weighed all the evidence and has assessed the credibility of the witnesses by taking into account the appropriate factors for judging credibility, including, but not limited to the demeanor of the witnesses, any interests, bias, or prejudice the witness may have, the opportunity of the witness to see, hear, know or remember the facts or occurrences about which the witness testified, whether the testimony of the witness is reasonable and whether the testimony is consistent with all other believable evidence in the case.
FINDINGS OF FACT

1.
Petitioner was employed as a Health Care Technician (HCT) at Cherry Hospital in Goldsboro, North Carolina.  The Petitioner was dismissed from his position as a HCT on September 20, 2006.  (R Ex 7)  He had worked at Cherry Hospital for a little over six years.  The Petitioner had training in Cherry Hospital’s Abuse, Neglect, and Exploitation Policy on February 2, 2002.  The Petitioner had training in North Carolina Interventions (NCI) on November 22, 2002, November 21, 2003, November 18, 2004 and November 17, 2005.
2.
The Respondent, Cherry Hospital, is a residential facility established for the treatment of persons with mental illness under the auspices of the North Carolina Department of Health and Human Services.

3.
As an HCT, Petitioner was in the first line of care at Cherry Hospital.  He received his assignments from a registered nurse and was expected to communicate with the registered nurse to let them know if there were any difficulties with patients. 
4.
The Petitioner worked in Cherry Hospital’s acute admissions unit.  The patients in that unit tend to come in unstable with their illness.  Most of the patients in the acute admissions unit have done something that indicates that they are not able to care for themselves or that they are dangerous to themselves or others.  
5.
The Petitioner worked during the evening shift in the acute unit on August 19, 2006 and had interaction with patient PB.  PB had cursed at the Petitioner.  PB alleged that the Petitioner assaulted him twice on the evening of August 19, 2006.  First, PB contended that the Petitioner hit him when they met down the hallway.  Second, during the incident which is the subject of this Petition, PB alleged that the Petitioner hit him on the left side and then on the right side causing him to ended up on the floor. 
6.
On the evening of August 19, 2006 around 6:30 pm, Petitioner had taken PB outside in the courtyard on a smoke break.  PB did not like the music that was being played outside and asked and did in fact go back inside, escorted by another HCT.  After the Petitioner was inside, he was coming down a hall around 7:00 pm and saw PB with another HCT, Lucretia Houston, and became aware that PB had gone outside on another smoke break.  The Petitioner inquired about PB having an additional smoke break.  PB became agitated and got right in Petitioner’s face and began cursing at the Petitioner and calling him names.  Houston stepped between them and called for help.
7.
HCTs at a vital signs table heard loud noises coming from down in a back hallway.  Petitioner went to get equipment to do vital signs and then went to a vital signs table.  PB followed the Petitioner to the vital signs table and was in the Petitioner’s face in a threatening manner and was cursing in a loud voice.  PB asked Petitioner if he was man enough to tell police that he (Petitioner) had hit him (PB).  (R Ex. 5)  PB refused to be redirected by Petitioner or two other HCTs.  The Petitioner stood up and pushed PB out of his face. 
8.
Larry Dawson is a patient advocate with Cherry Hospital, with seven years of experience as a patient advocate and 22 years in other departments of Cherry Hospital.  Larry Dawson investigated the allegations of abuse of PB by the Petitioner together with Mary Anderson, the evening shift nurse supervisor.  Mary Anderson has worked at Cherry Hospital since 1989.  
9.
When the Petitioner was interviewed on the evening of August 19, 2006 by Larry Dawson, and Mary Anderson, the Petitioner admitted pushing patient PB.  Mary Andersen testified that when she asked the Petitioner if he pushed the patient, that the Petitioner’s response to that question was “Yes, I pushed him out of my face”.  On the evening of August 19, 2006, Mary Anderson recalled that the Petitioner did not mention that PB made any kind of movement that made him think that PB was going to push into him or strike him.  Larry Dawson also recalled that the Petitioner did not mention that the patient jerked before the Petitioner pushed him.
10.
The statement that the Petitioner wrote on the evening of August 19, 2006, the day that the incident with PB occurred did not indicate that the Petitioner thought that PB was about to hit him.  (R Ex. 9)  In the statement that the Petitioner wrote on September 22, 2006, after receiving the notice of pre-disciplinary conference and the dismissal notice, the Petitioner indicated that the patient made a jerking motion toward him.  (R Ex. 10).

11.
Wanda Swinson-Hash worked at Cherry Hospital for twenty-eight years and three months.  She retired from Cherry Hospital effective September 1, 2007.  During her tenure at Cherry Hospital, Ms. Swinson-Hash worked as a ward nurse, a shift supervisor, a nurse manager, assistant director of nursing, and director of nursing.  On August 19, 2006, the date of the incident between the Petitioner and PB, she was the interim director of nursing. 
12.
Ms. Swinson-Hash testified that on October 27, 2006 at his step 3 hearing, the Petitioner demonstrated how he pushed P.B.  Describing the Petitioner’s actions, she testified that “…he crossed his arms sort of with hands on elbows or just above the elbows, dipped with his shoulders, and then he pushed forward with his arms-his elbows locked with his hands and pushed forward in such a motion.”  (Tr. p. 31)  The Petitioner said that he thought that the patient was going to strike him.
13.
Mona Williamson, nurse manager in the Adult Acute Admissions unit, interviewed Mr. Coleman along with Wanda Swinson-Hash when he was given an opportunity to provide them information that would weigh on their recommendation.  She indicated that on that day, Mr. Coleman did indicate that he felt threatened by PB or felt that PB was going to attack him, and that he stood and did push the patient away from him.  Ms. Williamson indicated that the demonstration that she observed differed from the demonstration at the September 18, 2007 hearing, in that she did not recall the turn and push.  Her recollection was that the demonstration on the day that she observed him with Wanda Swinson-Hash, was him standing with his arms crossed and pushing forward. 

14.
The Petitioner indicated that after he pushed PB, PB did “all this acrobatic mess and rolled over by the elevator.”  (Tr. p. 141)  The Petitioner then testified that he went over by the elevator, and extended “my hand out to give him a hand up.”  (Tr. p.141)  The Petitioner’s written statement of September 22, 2006, which is in evidence as Exhibit 10 differs from this statement.  The Petitioner’s written statement indicated, in part: “So I got up, pushed patient away, sat back down, and continued to do my vital signs.”  (Tr. p. 142; R Ex. 10). 

15.
Several witnesses indicated that they saw the Petitioner near the elevator after the incident with PB.  Laura Rose testified that she saw him by the stairwell.  Catherine Carraway saw the Petitioner walking towards the vital signs table.  At the time, the Petitioner was 3 or 4 feet from PB who was on the floor.  Amie Adgers testified that she saw both the Petitioner and PB over near the elevator.  PB was on the floor and the Petitioner was standing. 
16.
Before hitting PB, the Petitioner did not think of pushing the body alarm, getting up from the chair and going away from that patient, or going to the RN who was his supervisor. 
17.
The Petitioner eventually admitted that even if the patient did make a jerking motion, he was not supposed to push him but instead to use his NCI training, his body alarm or get up and leave. 

18.
Wanda Swinson-Hash indicated that pushing was not an appropriate response in the situation involving PB and the Petitioner, because it is a forceful motion.  She indicated that if you thought that a patient was going to hit you, you would definitely want to be where you could protect yourself.  Ms. Swinson-Hash further indicated that although pushing is not specifically listed as an action that is prohibited by the Cherry Hospital Abuse, Neglect, and Exploitation policy, pushing is covered by the policy because it is a forceful motion. 
19.
Larry Dawson, the patient advocate also testified concerning the Cherry Hospital Abuse, Neglect and Exploitation Policy.  Mr. Dawson testified that the definition of abuse talks about the willful infliction of physical pain, injury, or mental anguish, unreasonable confinement or the willful deprivation by caretaker of services which are necessary to maintain mental and physical health whether it’s due to deliberate intent or gross error in judgment.  (R Ex. 1)

20.
Based upon the statements which were included in the investigation report by witnesses who testified at the hearing, Larry Dawson concluded that the patient had some mental anguish after being pushed, because he was crying and had his hands touching the top of his head. 
21.
Wanda Swinson-Hash testified that pursuant to the Cherry Hospital Code of Conduct, it is expected that employees not engage in threatening, intimidating or abuse physically or verbally of patients or coworkers.  (R. Ex 4).

22.
In 2002, the Petitioner was issued an employee warning for telling a patient “Get out of my face before you find yourself on the floor with my foot up your ass”.  The Petitioner contended that instead of using the word “ass”, he used the word “ace”.  The Petitioner admitted that the statement might sound intimidating and threatening even when using “ace” rather than “ass”.  (R. Ex. 16)  
23.
In a different employee warning notice dated January 2, 2003, a month after the incident above, the Petitioner was required to remain on duty to meet minimum coverage requirements, but left the job without informing his supervisor. 

24.
Three witnesses, Kennon Moore, Mike Jones, and Gail Cobb were called by the Petitioner to testify.  
25.
Kennon Moore stated Petitioner tried to redirect PB on numerous occasions.  Mr. Moore could not see if PB was pushed or if Petitioner extended his hand to him.  Kennon Moore testified that pushing a patient is not appropriate under Cherry Hospital’s abuse, neglect and exploitation policy.  He also testified that it is not ever appropriate to push a patient. 
26.
Mike Jones said he could not see what was going on but he did hear Petitioner trying to redirect PB.  He stated that when PB was on the floor that the patient he was in charge of ran over and got on PB.  He went over to get him off.  Mr. Jones stated if a situation escalates and you cannot resolve, you should hit your peeper.  Mike Jones testified that under Cherry Hospital’s abuse, neglect and exploitation policy, it is not appropriate to push a patient.  
27.
Gail Cobb testified that she heard PB go up to the vital signs table and ask Petitioner if he was man enough to tell that he had hit him.  Ms. Cobb heard Petitioner say at least 3 times in a calm voice that he did not hit PB.  Ms. Cobb did not see the incident as she was attending to her assigned patient.  Gail Cobb testified that it is not appropriate to push a patient under Cherry Hospital’s abuse, neglect, and exploitation policy.  She also testified generally that pushing a patient is against the rules. 
BASED UPON the foregoing Findings of Fact, and upon the preponderance or greater weight of the evidence in the whole record, the Undersigned makes the following:
CONCLUSIONS OF LAW

1.
The Office of Administrative Hearings has personal and subject matter jurisdiction over this contested case pursuant to Chapter 126 and Chapter 150B of the North Carolina General Statutes.  The parties received proper notice of the hearing in the matter.  To the extent that the findings of fact contain conclusions of law, or that the conclusions of law are findings of fact, they should be so considered without regard to the given labels.
2.
“No career State Employee subject to the State Personnel Act shall be discharged…for disciplinary reasons, except for just cause.”  N.C. Gen. Stat. section 125-35  “In contested cases conducted pursuant to Chapter 150B…, the burden of showing that a career State employee subject to the State Personnel Act was discharged…for just cause rests with the department or agency employer.”  N.C. Gen. Stat. section 126-35  The responsible party for the burden of proof must carry that burden by a greater weight or preponderance of the evidence.  Black’s Law Dictionary cites that “preponderance means something more than weight; it denotes a superiority of weight, or outweighing.”  The finder of fact cannot properly act upon the weight of evidence, in favor of the one having the onus, unless it overbear, in some degree, the weight upon the other side.
3.
Any employee, regardless of occupation, position or profession may be warned, demoted, suspended or dismissed by the appointing authority.  Such actions may be taken against career employees as defined by the State Personnel Act, only for just cause.   The provisions of this section apply only to employees who have attained career status.  The degree and type of action taken shall be based upon the sound and considered judgment of the appointing authority in accordance with the provisions of this Rule.  25 N.C.A.C. 1J .0614      
4.
In North Carolina Department of Environment and Natural Resources, Division of Parks and Recreation v.  Carroll, 358 N.C. 649, 599 S.E.2d 888 (2004) the North Carolina Supreme Court stated: [D]etermining whether a public employer had just cause to discipline its employee requires two separate inquires: first, whether the employee engaged in the conduct the employer alleges, and second, whether that conduct constitutes just cause for [the disciplinary action taken]. citing Sanders v. Parker Drilling Co., 911 F.2d 191 (9th Cir. 1990), cert. denied, 500 U.S. 917, 114 L. Ed. 2d 101 (1991)
5.
An employer may dismiss an employee for just cause based upon unacceptable personal conduct.  25 NCAC 1J .0604  “Unacceptable Personal Conduct is:  (1) Conduct for which no reasonable person should expect to receive prior warning; …(4) the willful violation of known or written work rules;…(6) the abuse of … patient(s)… over whom the employee has charge or to whom the employee has a responsibility …”  25 N.C.A.C. 1J.0614  “Employees may be dismissed for a current incident of unacceptable personal conduct, without any prior disciplinary action.”  25 N.C.A.C.1J.0608.
6.
Petitioner went to get equipment to do vital signs and then went to a vital signs table.  PB followed the Petitioner to the vital signs table and was in the Petitioner’s face in a threatening manner and was cursing in a loud voice.  PB refused to be redirected by Petitioner or two other HCTs.  The Petitioner stood up and pushed PB out of his face.  PB fell over by the elevator.  
7.
The Petitioner’s assertion that he pushed into PB after PB made a jerking movement toward him is of minimal legal consequence.  The Petitioner admitted that even if PB made a jerking motion, he should not have pushed him, but instead should have used his NCI training, his body alarm, or gotten up and left.  The Petitioner’s action in pushing PB involves force and is contrary to his training in North Carolina Interventions (NCI).  
8.
The Petitioner’s action in pushing PB is prohibited by Cherry Hospital’s Code of Conduct.  The Petitioner had training in Cherry Hospital’s Code of Conduct Policy on August 1, 2005, and June 29, 2006.
9.
The Petitioner’s action in pushing PB was abuse that is prohibited by Cherry Hospital’s Abuse, Neglect, and Exploitation Policy.  
10.
Petitioner’s actions in pushing PB constitute unacceptable personal conduct in that it is conduct for which no reasonable person should expect to receive prior warning.  
11.
Petitioner’s actions in pushing PB constitute the willful violation of a known or written work rule, i.e. the Cherry Hospital Abuse, Neglect, and Exploitation Policy. 
12.
Respondent met its burden that it had just cause to dismiss the Petitioner.  Accordingly, no prior warning was required for such dismissal.  
13.
Petitioner contends that he was treated differently than the women who work at Cherry Hospital.  In his Petition, Mr. Coleman alleges he was discriminated against based on gender.  In the attachment to his Petition, the Petitioner contends that the men who work at Cherry Hospital are being suspended based upon client allegations, and that the females are not.
14.
In this case, the Petitioner offered testimony that women did not intervene in volatile situations as often as male employees did.
15.
The courts of North Carolina look to decisions of the courts of the United States for guidance in establishing evidentiary standards and principles of law to be applied in discrimination cases.  The ultimate question in a discrimination case is whether the plaintiff was the victim of intentional discrimination.  North Carolina Department of Correction v. Gibson, 308 N.C. 131, 136-147, 301 S.E.2d 78, 82-88 (1983).  In a sex discrimination claim, Petitioner has the burden of proof.  
16.
Employment discrimination law recognizes that discrimination in employment cases fall within one of two categories:  'pretext' cases and 'mixed-motives' cases.  Price Waterhouse v. Hopkins, 490 U.S. 228, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989).  Pretext cases represent the typical disparate treatment action.  In pretext cases, the plaintiff seeks to prove that the defendant's proffered non-racial or non-gender reason for an adverse employment action was, in reality, a pretext for a racially and/or gender motivated decision.  Once the parties satisfy their obligations the trier of fact proceeds to decide the ultimate question:  whether plaintiff has proven that the defendant discriminated against him because of his race and/or gender.  By contrast, if plaintiff can present sufficient evidence of discrimination, they qualify for the standards of liability applicable in mixed-motive cases.  The Civil Rights Act of 1991 modified the Price Waterhouse scheme. Under the Act, liability now attaches whenever race/gender "was a motivating factor for any employment practice, even though other factors also motivated the practice."  42 U.S.C § 2000e-2(m).  
17.
Many Courts, including the Fourth Circuit held that a mixed motive analysis did not apply unless the Petitioner had produced direct evidence of discrimination.  Fuller v. Phipps, 67 F.3d 1137 (4th Cir. 1995).  The U.S. Supreme Court addressed this issue in Desert Palace, Inc. v. Costa, 539 U.S. 90, 123 S.Ct. 2148 (2003), holding that an employee is entitled to a mixed motive analysis without regard to whether the evidence presented is direct or circumstantial and thus overruled Fuller.

18.
The Fourth Circuit now appears to be analyzing Title VII actions (summary judgment motions) by applying both a pretext analysis and a mixed motive analysis.   See Hill v. Lockhead Martin Logistics Management, Inc., 354 F3d. 277 (4th Cir. 2004) and Lovelane v. Martin, 355 F.3d 766 (4th Cir. 2004).
19.
Under the pretext analysis, an employee may establish a claim by presenting sufficient evidence that the protected trait “actually motivated the employer’s decision.”  Murray v. United Food & Commercial Worker’s Union, 100 Fed. Appex. 165, 2004 WL 1254979 (4th Cir. 2004).  Under the mixed motive analysis, an unlawful employment practice is established when the complaining party establishes that race, color, national origin, or sex was a motivating factor for any employment practice, even though other factors also motivated the practice.  Under the mixed motive analysis there are however limited remedies available if the Petitioner prevails.
20.
Petitioner presented insufficient evidence related to gender discrimination.  The preponderance of the evidence revealed that Respondent’s policy and expectations require that males and females perform the same tasks, unless it is for a privacy or dignity issue.   
21.
Consistent with the United States Supreme Court’s admonition that the generally-accepted test for establishing a prima facie case of discrimination should be modified to accommodate different employment discrimination contexts, courts have generally added an additional element to cases involving “reverse” discrimination.  When considering a case of “reverse discrimination,” a plaintiff must show background circumstances that demonstrate that the defendant is that unusual employer that discriminates against the majority.  In addition, the plaintiff must further show that he has been treated differently from similarly situated non-protected class employees.  See Murray v. Thistledown Racing Club, Inc., 770 F2d. 63 (1985).  See also, Settle v. Baltimore Co. 34 F. Supp 2d 969 (D. Md. 1999), Green v. Clarendon Co. School Dist. Three, 923 F. Supp. 101 and Gilbert v. Penn-Wheeling Closure Corp., 917 F. Supp. 1119, 1125 (N.D.W.Va. 1996).   As a result, Petitioner did not establish the prima facie elements of discrimination based on sex.  
22.
Petitioner’s claim for discrimination based on gender cannot prevail.  Petitioner’s evidence is not sufficient to establish by a preponderance of the evidence that he engaged in prohibited conduct similar to that of women employees who were not dismissed or otherwise disciplined.  
23.
In the attachment to his Petition, Petitioner seemed to include allegations related to race.  Petitioner presented no evidence related to race discrimination at the hearing on September 18, 2007.  Petitioner has presented insufficient evidence that other individuals, outside his protected racial class, engaged in similar conduct and were treated differently by Respondent.

BASED UPON the foregoing Findings of Fact and Conclusions of Law the Undersigned makes the following:

DECISION
Petitioner failed to carry his burden of proof by a preponderance of the evidence that the Respondent discriminated against him on the basis of his gender.  Further, Petitioner failed to carry his burden of proof by a greater weight of the evidence that he suffered discrimination based on racial motivations by Respondent or agents of Respondent.  


The Undersigned finds and holds that Petitioner was discharged from his employment with Respondent for unacceptable personal conduct which is just cause for termination.  The Respondent has carried its burden of proof by a greater weight of the evidence that the dismissal of Petitioner was lawful and in accordance with the applicable State standards.  Respondent did not act erroneously, arbitrarily, capriciously or otherwise prejudice Petitioner’s rights.
NOTICE


The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions to this decision, and to present written arguments to those in the agency who will make the final decision.  N. C. Gen. Stat. § 150B-36(a).


In accordance with N.C. Gen. Stat. § 150B-36 the agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence.  For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency in not adopting the finding of fact.  For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency in making the finding of fact.     

            The agency that will make the final decision in this case is the North Carolina State Personnel Commission.  State Personnel Commission procedures and time frames regarding appeal to the Commission are in accordance with Appeal to Commission, Section 0.0400 et seq. of Title 25, Chapter 1, SubChapter B of the North Carolina Administrative Code (25 NCAC 01B .0400 et seq.).
IT IS SO ORDERED.



This the 23rd day of January, 2008.

________________________________

Augustus B. Elkins II

Administrative Law Judge
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