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THIS MATTER came on for hearing before the undersigned, Joe L. Webster, Administrative Law Judge, on April 19, 2007, in Raleigh, North Carolina. 
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ISSUE

Whether the Respondent wrongfully denied Petitioner’s request for salary credit for “non-teaching” experience based upon his prior experience as a Revenue Officer I with the North Carolina Department of Revenue.

APPLICABLE STATUTES AND RULES
Official notice is taken of the following statutes and rules applicable to this case:

N.C. Gen Stat. § 150B-23

N.C. Gen. Stat. § 115C-296

State Board of Education Policy QP-A-006
WITNESS FOR PETITIONER

John M. Radford
Robbie B. McLamb

Lisa Beth Corser

WITNESSES FOR RESPONDENT 

Sheila White 
Charles David Bennett

Ellen Greaves 

EXHIBITS RECEIVED INTO EVIDENCE

Petitioner

Exhibits 1-7 were received into evidence. 
Respondent

Exhibits 1-12 were received into evidence. 

BASED UPON careful consideration of the sworn testimony presented at the hearing and the entire record in this proceeding, the undersigned makes the following:  

FINDINGS OF FACT

1. Respondent, North Carolina Department of Public Instruction (“DPI”), is charged with the responsibility of licensing professional educators in North Carolina.

2. Teachers in North Carolina are paid on a salary schedule based upon experience level, meaning that a teacher receives a salary increase as his/her experience level increases.  The salary schedule incremental increases are based upon both degree level and experience level.

3. Pursuant to N.C. Gen. Stat. § 115C-295, all teachers employed in the public schools of North Carolina must be certified, or licensed, to teach.  North Carolina General Statute §115C-296(a) provides, in pertinent part, as follows:

The State Board of Education shall have entire control of certifying all applicants for teaching positions in all public elementary and high schools of North Carolina; and it shall prescribe the rules and regulations for the renewal and extension of all certificates and shall determine and fix the salary for each grade and type of certificate which it authorizes. . . . 

N.C. Gen. Stat. § 115C-296(a).
4. Pursuant to its statutory authority to “determine and fix the salary for each grade and type of certificate which it authorizes,” the State Board of Education (hereinafter the “SBE”) has adopted a policy, QP-A-006, entitled “Policies related to Experience/Degree Credit for Salary Purposes.”  

5. The policy recognizes that educators employed in the public schools may be awarded salary credit for past employment experience as well as for certain graduate degrees.  Generally, the salary credit falls into three main categories:  (1) prior experience as a teacher; (2) prior work experience that is non-teaching in nature; and (3) possession of a graduate degree.  

6. Respondent employs licensure specialists to evaluate license applications and also to evaluate requests for non-teaching work experience for salary schedule purposes.
7. Licensure specialists are given a three-page policy guide and a general information guide, both of which list North Carolina State Board of Education’s policy on granting experience/degree credit for salary purposes.  The documents state how salaries are calculated and who is eligible for the experience/degree credit.  

8. In order to be eligible to receive credit for prior “non-teaching” work experience, the prior work experience must meet several criteria.  The critical factor for deciding whether to award “non-teaching” work experience credit, however, is whether that prior work experience is “directly related” to an individual’s area of licensure and work assignment.  
9. Specifically, QP-A-006 provides, in pertinent part, as follows:
Non-teaching work experience shall be defined as professional work experience in public or private sectors that is directly related to an individual’s area of licensure and work assignment. 
State Board of Education Policy QP-A-006, section 6.20 (emphasis added).   
10. Petitioner is currently employed by the Wayne County Public Schools as a Guidance Counselor under a provisional license, and only has four more courses to complete.  

11. After beginning employment as a Guidance Counselor in 2005, Petitioner requested credit for past non-teaching work experience.  The Local Education Authority recommended that Petitioner receive credit for 16 years.  
12. Petitioner’s request for credit was initially denied by members of licensure staff at the Department of Public Instruction.  The denial was based upon the Department’s determination that the prior experience was not “directly related” to Petitioner’s area of licensure and teaching assignment. 

13. Following this initial denial, and pursuant to SBE Policy QP-A-006, Petitioner’s employer, Wayne County Schools, requested a review by the Experience Credit Appeals Panel.  
14. The school system and Petitioner submitted further documentation in support of his request for non-teaching experience credit, including official job descriptions from his Revenue Officer I position, official job description of a school guidance counselor, and Petitioner’s own comparison of his previous job duties with the job duties of school guidance counselor.  

15. According to the official job description of the Revenue Officer I, the person in that position: 
is responsible for resolving complex, high liability delinquent tax cases.  The Revenue Officer I must possess comprehensive knowledge of all tax schedules in order to determine tax liability, secure delinquent tax returns, conduct tax investigations, and assist taxpayers with filing delinquent returns.  The Revenue Officer I position plays a key role in the Department’s enforcement efforts to enhance taxpayer compliance by educating the public and collecting the State’s General Fund Revenues.
16. The job description divides the duties of the Revenue Officer I into two categories:  (1) Research and Enforcement; and (2) Administration of the North Carolina Revenue Laws.  
17. Research and Enforcement comprises about 90% of the duties and includes various investigative duties.  Petitioner admitted on the stand that, consistent with the job description, he frequently dealt with the Department of Motor Vehicles, with lawyers and clerks of the court, with banks and bank records, and with the Employment Security Commission.  Petitioner had to review court tax records and the grantor-grantee indexes in the courthouse.  He stated he had to have a working knowledge of accounting concepts, business law and tax schedules.  
18. In fact, Petitioner’s prior experience was deemed to be creditable towards his other license area of “business education” and “middle grades business.”   The Licensure Section determined that Petitioner’s work as a Revenue Officer I was “directly related” to the area of business education, and awarded him the full 16 years’ experience credit.  However, his prior experience as a Revenue Officer I, while related to business, was not related to guidance counseling and was not transferable under the State Board Policy.  (“Credit for non-teaching work experience is not transferable to other licensure areas for which the experience is not relevant.”  SBE Policy QP-A-006, section 6.20).
19. The purpose of the school guidance counselor, as set forth in the job description, is to “promote student success, provide preventative services, and respond to identified student needs by implementing a comprehensive school counseling program that addresses academic career, and personal/social development for all students.” 
20. The school guidance counselor is responsible for interpreting student test data; assisting students in developing academic and career goals; working with parents, the community and students concerning identified concerns and needs; providing individual and group counseling; interacting and communicating with teachers, administrators, and other school personnel; adhering to relevant laws, policies, and procedures; monitoring student academic performance, behavior and attendance; and assists with appropriate intervention.  
21. All of the information submitted by Petitioner in support of his request was presented to the Appeals Panel at its September 26, 2006, meeting.  The Panel reviewed the material and compared the official job responsibilities of the prior work experience with the Standard Course of Study and job expectations of the position of school guidance counselor.  
22. The Panel consists of professional educators, none of whom is employed by the State Board of Education or the Department of Public Instruction.  The Panel was created to give another level of review in the process and specifically to permit teachers another opportunity to present information in an objective forum.  The Panel is inclined to give the benefit of a doubt to teachers but nevertheless seek to award credit only within the strict letter of the State Board’s policy and to ensure consistency in the process statewide.  
23. The Panel here thoroughly reviewed and considered the information submitted, and after deliberating, voted unanimously to deny Petitioner’s request. 
24. Two members of the Panel testified at the hearing of this matter.  Both stated that, in their opinion, the job duties of the Revenue Officer I were not sufficiently related to the job duties of school guidance counselor to award salary credit.  The role of a school guidance counselor involves assessing student test data, dealing with the student’s future plans, working with parents, and assisting students with interpersonal skills.  
25. While Petitioner described some job duties that involved working with taxpayers on a personal level, as Respondent’s witnesses pointed out, most employees, especially those in professional capacities, engage in some counseling.  
26. Petitioner admitted on the stand that he did not deal with adolescents, did not deal with class schedules, did not deal with testing or scholarships, did not deal with teachers or principals, and was not familiar with school laws. 
27. The term “directly related” as used in the State Board Policy at issue here, and as applied by DPI staff and the Panel members, is a term of art that is understood by the licensure staff, by members of the Panel, and by personnel administrators in the local school systems.  
28. Licensure staff is trained on the job for six to nine months prior to being permitted to apply the policy without oversight by supervisors.  The Panel members worked closely with the policy in earlier attempts to revise portions of it and have had substantial experience in applying it to real situations.  The term “directly related,” sometimes used interchangeably with “directly relevant,” describes the process of comparing “what the person was doing in a verifiable way in their [sic] past . . . with the specific responsibilities and knowledge and skills that would be required to fulfill the position in public education.” 
29. As stated by Dr. Ellen Greaves, a licensed attorney and educator and member of the Panel, there is no precise formula for determining whether the prior experience is “directly related” to one’s area of licensure and teaching assignment.  It is a “situationally contextual understanding.”  In this case, the direct relationship did not exist and the Panel voted unanimously to deny the credit.  

BASED UPON the foregoing Findings of Fact, the undersigned makes the following:          

CONCLUSIONS OF LAW

1. The parties are properly before the Office of Administrative Hearings.

2. Petitioner bears the burden of proving the claims alleged in the Petition by a preponderance of evidence.  Peace v. Employment Sec. Comm’n., 349 N.C. 315, 507 S.E.2d 272 (1998).

3. The State Board of Education has the constitutional power “to supervise and administer the free public school system and the educational funds provided for its support.”  N.C. Const. art IX, § 5.  This power includes the power to “regulate the grade [and] salary . . . of teachers.”  Guthrie v. Taylor, 279 N.C. 703, 709, 185 S.E.2d 193, 198 (1971), cert. denied, 406 U.S. 920, 32 L.Ed.2d 119 (1972).  The State Board has the specific duty “to certify and regulate the grade and salary of teachers and other school employees.”  N.C. Gen. Stat. § 115C-12(9)a; Guthrie at 711.  

4. Finally, the State Board has the statutory authority to “determine and fix the salary for each grade and type of certificate which it authorizes . . . .”  N.C. Gen. Stat. § 115C-296(a).

5. While Petitioner’s duties as a Revenue Officer I were directly related to or relevant to his former position as a business teacher, his duties as a Revenue I Officer were not directly related to or relevant to his new duties as a school Guidance Counselor.  

6. In reaching this determination the court relies upon the testimony of individuals with years of experience in applying the policy and the uninterrupted interpretation of that policy over the years.  This court may rely upon consistent interpretation by a State Agency of its own statutes and policies in reaching a conclusion with regard to the application of a particular policy to a given set of facts.    See State v. Jones, 358 N.C. 473, 598 S.E.2d 125 (2004); Frye Regional Medical Center, Inc. v. Hunt, 350 N.C. 39, 510 S.E.2d 159 (1999).  Moreover, the agency’s interpretation of its own policies is controlling unless it is plainly erroneous.  Morrell v. Flaherty, 338 NC 230, 237, 449 S.E.2d 175, 179-80 (1994).
7. Petitioner has not met his burden of demonstrating that Respondent has deprived him of property or has otherwise substantially prejudiced his rights and that Respondent has:



(1) Exceeded its authority;



(2) Acted erroneously;



(3) Failed to use proper procedure;



(4) Acted arbitrarily or capriciously; or



(5) Failed to act as required by law or rule.  

DECISION

The undersigned recommends that the State Board of Education affirm the decision of the Department to deny the Petitioner the relief requested.

ORDER AND NOTICE

The Agency that will make the final decision in this contested case is the North Carolina State Board of Education.


The Agency is required to give each party an opportunity to file exceptions to the recommended decision and to present written arguments to those in the Agency who will make the final decision.  N.C. Gen. Stat. § 150-36(a).  The Agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the final decision on all parties and to furnish a copy to the parties’ attorney of record and to the Office of Administrative Hearings.


In accordance with N.C. Gen. Stat. § 150B-36 the Agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence.  For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency in not adopting the finding of fact.  For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency in making the finding of fact.


This the 17th day of August, 2007.








________________________








Joe L. Webster








Administrative Law Judge
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