	STATE OF NORTH CAROLINA

COUNTY OF COLUMBUS
	IN THE OFFICE OF 

ADMINISTRATIVE HEARINGS

06 CPS 1677


	BRIAN CURLEE,

                          Petitioner,

             v.

NORTH CAROLINA CRIME VICTIMS COMPENSATION COMMISSION,

                           Respondent.


	)
)
)
)
)
)
)
)
)
)

)
	decision by SUMMAry judgment


THIS MATTER came on for hearing before the Honorable Beryl E. Wade, Administrative Law Judge, upon Respondent’s Motion for Summary Judgment, filed October 24, 2006, pursuant to N.C. Gen. Stat. § 1A-1, Rule 56(c), and was heard without oral argument pursuant to 26 NCAC 03 .0115(b).  Upon consideration of Respondent’s motion as well as the supporting affidavit and attachments affixed thereto, the undersigned hereby makes the following:
FINDINGS OF FACT


1.
On August 8, 2006, the Petitioner, Brian Curlee, filed a Victim Compensation Application with the Respondent, North Carolina Crime Victims Compensation Commission, seeking an award pursuant to Chapter 15B of the North Carolina General Statutes. 
2.
According to Petitioner’s Application, the criminally injurious conduct upon which his claim was based occurred on August 3, 2003. 

3.
On August 9, 2006, Respondent denied Petitioner’s claim pursuant to N.C. Gen. Stat. 15B-11(a)(1).   On September 29, 2006, Petitioner filed his Petition for Contested Case Hearing in the Office of Administrative Hearings, initiating the instant appeal.
4.
On October 24, 2006, Respondent moved for summary judgment pursuant to N.C. Gen. Stat. § 1A-1, Rule 56(c).  Respondent supported its motion with an affidavit from Janice W. Carmichael, Director of the North Carolina Department of Crime Control and Public Safety, Division of Victim Compensation Services, and a copy of Petitioner’s signed and notarized Application.

5.
On October 27, 2006, this Court entered an order directing Petitioner to file a response to Respondent’s motion for summary judgment on or before November 7, 2006.  Petitioner failed to respond and this matter is now ripe for adjudication.
Based on the foregoing findings of fact, the undersigned hereby makes the following:
CONCLUSIONS OF LAW
1.
Summary judgment is proper where “the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the party is entitled to judgment as a matter of law.”  N.C. Gen. Stat. § 1A-1, Rule 56(c).  A movant may meet this burden “by proving that an essential element of the opposing party's claim is nonexistent, or by showing . . . that the opposing party cannot produce evidence to support an essential element of his claim or cannot surmount an affirmative defense which would bar the claim.” Collingwood v. G. E. Real Estate Equities, 324 N.C. 63, 66 (1989).

2.
N.C. Gen. Stat. § 15B-11(a)(1) provides that an award of compensation “shall be denied if . . . [t]he claimant fails to file an application for an award within two years after the date of the criminally injurious conduct that caused the injury . . . for which the claimant seeks the award.”
3.
“Filing” means “‘filed with the court’ either by filing with the clerk or the judge.” Gummels v. North Carolina Dep't of Human Resources, 98 N.C. App. 675, 678, 392 S.E.2d 113, 115 (1990)(quoting N.C.R. Civ. P. 5(b)).  Although the rules allow for filing by mail, “filing” does not occur until the papers are actually “received by the [agency] within the time fixed for filing.” Id. 
4.
Since the criminally injurious conduct upon which Petitioner’s claims was based occurred on August 3, 2003, Petitioner was required to file his Application on or before August 2, 2005. 
5.
Petitioner filed his Application on August 8, 2006 and, thus, failed to comply with N.C. Gen. Stat. § 15B-11(a)(1).  Consequently, Respondent was required by statute to deny Petitioner’s claim.
6.
The pleadings, exhibits and affidavits on file conclusively establish that there is no genuine issue as to any material fact and Respondent is entitled to judgment as a matter of law.
Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned hereby makes the following:

DECISION


It is hereby ordered that summary judgment be granted in favor of Respondent and that Respondent’s decision to deny Petitioner’s claim for Crime Victims Compensation be AFFIRMED on grounds that the Petitioner failed file his application for an award within two years after the date of the criminally injurious conduct upon which his claim was based.
NOTICE


The North Carolina Crime Victims Compensation Commission will make the Final Decision in this contested case.   Pursuant to N.C. Gen. Stat. § 150B-36(a), the agency making the Final Decision is required to give each party an opportunity to file exceptions to this decision and to present written arguments to those in the agency who will make the Final Decision.  In making its Final Decision, the agency must comply with the provisions of N.C. Gen. Stat. § 150B-36(b), -36(b1), -36(b2) and -36(b3).  The agency may consider only the official record prepared pursuant to N.C. Gen. Stat. § 150B-37.  

ORDER


It is hereby ordered that the North Carolina Crime Victims Compensation Commission shall serve a copy of its Final Decision upon each party and the Office of Administrative Hearings, in accordance with N.C. Gen. Stat. § 150B-36(b3).


IT IS SO ORDERED.


This the 13th day of December, 2006.

 





 ______________________________







 Beryl E. Wade



      




 Administrative Law Judge







 Administrative Law Judge
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