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)
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______________________________________________________________________________


This contested case was heard on July 21, 2005 at the Nash County Court House, Nashville, North Carolina, before the Honorable Beryl Wade, Administrative Law Judge, on a petition for contested case hearing regarding the Division of Air Quality’s (DAQ) assessment of a civil penalty to Petitioner for a violation of the state’s open burning rules. 

APPEARANCES

For Petitioner:



Mark Osterhout





Fields & Cooper, PLLC
For Respondent:


Rufus C. Allen






Associate Attorney General






Christine Anne Goebel






Assistant Attorney General

ISSUE

Whether the Division of Air Quality issued a civil penalty assessment (CPA) to the Petitioner for the open burning of man-made materials on August 21, 2004 at her property in Nash County, substantially prejudiced Petitioners’ rights and if the agency also acted outside its authority, acted erroneously, acted arbitrarily and capriciously, used improper procedure, or failed to act as required by law or rule.

STATUTES AND RULES
N.C. Gen. Stat. § 150B-215.107 (Air Quality Standards)
N.C. Gen. Stat. § 143-215.114A (Civil Penalty authority)

N.C. Gen. Stat. § 143-282.1(b) (factors to consider in determining amount of penalty)
N.C. Admin. Code tit. 15A 2D.1900 (Open Burning)
N.C. Admin. Code tit. 15A 2J.0006 (factors to consider in determining amount of penalty)
TESTIFYING WITNESSES
1.
Ms. Cathy Epps, Petitioner
2.
Mr. Jason Bland, Captain, Stanhope Volunteer Fire Department
3.
Mr. Lee Bissett
4.
Mr. Gurnie Lee, Regional Inspector, Division of Air Quality
5.
Mr. Keith Overcash, Director of the Division of Air Quality

EXHIBITS RECEIVED INTO EVIDENCE
Petitioners:
1.
Photograph from August 24, 2004 site visit taken by Gurnie Lee

2.
Photograph from August 24, 2004 site visit taken by Gurnie Lee
3.
Photograph from August 24, 2004 site visit taken by Gurnie Lee
4.
Civil Penalty Assessment issued to Petitioner dated December 23, 2004
Respondent:
1.
Complaint Investigation Report by Gurnie Lee, dated December 3, 2004, including hand drawn map and field notes from site visit on August 24, 2004
2A-I 
Pictures from August 24, 2004 site visit taken by Gurnie Lee
3.
Notice of Violation issued on September 10, 2004
4.
Petitioner’s Response Letter to Notice of Violation
5.
Civil Penalty Assessment issued to Petitioner dated December 23, 2004, with cover letter and Assessment Factors Worksheet
6.
Petitioner’s Responses to Respondent’s Interrogatories
7.
Articles of Incorporation, Triple C Backhoe, Inc.
 SEQ CHAPTER \h \r 1BASED UPON careful consideration of the testimony and the evidence presented at the hearing, the documents and exhibits received into evidence, and the entire record in this proceeding, the undersigned makes the following findings of fact. In making the findings of fact, the undersigned has weighed the evidence and has assessed the credibility of the witnesses by taking into account the appropriate and traditional factors for judging credibility, such as the demeanor of the witness, any interests, bias, or prejudice the witness may have, the opportunity of the witness to see, hear, know or remember the factors or occurrences about which the witness testified, whether the testimony of the witness is reasonable, and whether the testimony is consistent with all other believable evidence in the case. :

STATEMENT OF FACTS
1. The Petitioner in this case is Ms. Cathy Epps.  She the owner of the property located at the intersection of Spring Hope and Frazier Roads in Spring Hope, Nash County, North Carolina.

2. At the time Petitioner purchased the property, a structure existed on the lot.  A remainder of the structure appears in the photograph labeled Respondent’s Exhibit 2D.  
3. The correct Respondent is the Department of Environment and Natural Resources, Division of Air Quality (DAQ).  The Respondent is a State Agency established pursuant to N.C. Gen. Stat. § 143-211 and vested with authority to enforce environmental quality laws, particularly laws enacted to regulate air pollution.
4. Mr. Jason Bland is a Captain with the Stanhope Volunteer Fire Department; he has been with the department for three and one-half years. He has had training in fire prevention, fire safety, fire containment, and other subjects related to fire prevention and disposal.  (T. pp. 31-32)
5. Mr. Lee Bissett is a resident of Nash County and neighbor of the Petitioner.  He owns the property adjacent to the Petitioner’s.  (T. p. 47)
6. Mr. Gurnie Lee is an environmental engineer with the Division of Air Quality.  He was an Environmental Technician IV with the state prison system in construction and environmental programs for fifteen years. His duties include inspecting permitted facilities for the DAQ and investigating open burning complaints.  Mr. Lee earned a degree in civil engineering and agricultural engineering from NC State University in 1975 and was licensed as an engineer in 1977.  (T. pp. 53-54)
7. Mr. Keith Overcash is the Director of the Division of Air Quality, and has held this position for over two years. He has worked for the Division for almost thirty-two years, was Deputy Director for five years, and in the regional office for over twenty years.  Director Overcash earned a civil engineering degree from NC State University and is a licensed professional engineer in North Carolina. (T. pp. 110-111)
8. Petitioner demolished a structure located on property owned by Petitioner located at the intersection of Spring Hope and Frazier Roads in Spring Hope, North Carolina. A pile of debris was created from some of the remains of the structure.  (T. pp. 12-13)
9. Petitioner’s husband’s company, Triple C Backhoe, had received a Notice of Violation of air quality regulations from Respondent in the past. (T. p. 20)
10. On August 21, 2004, Petitioner visited Ferrells Fire Department.  She spoke with Rusty Peed of the Ferrells Fire Department to see whether it was permissible to burn a debris pile from a demolished structure on the property located at Spring Hope and Frazier Roads in Spring Hope, North Carolina. Rusty Peed gave permission to Petitioner to burn the debris pile. (T. pp. 12-13)
11. On August 21, 2004, Petitioner received a telephone call from Art Tippett, Chief of Ferrells Fire Department to discuss the open burning of debris on the Petitioner’s property. Art Tippett implicitly gave Petitioner permission to burn the debris pile. (T. p. 13) 
12. On August 21, 2004, Petitioner added diesel fuel to the debris pile and set the pile alight. (T. p. 23)
13. Petitioner called emergency services at the request of Art Tippet to request a standby fire truck to make sure the fire stayed under control.   Midmorning, August 21, 2004, Mr. Jason Bland, Captain Stanhope Fire Department, arrived at Petitioner’s property in a fire truck.  Mr. Bland observed a fire with dimensions of fifteen feet across by three feet high.  Mr. Bland waited for six or seven minutes at the site, leaving after determining there would be no danger of the fire spreading to other structures.  (T. pp. 35-36)
14. Mr. Bland testified that the pile contained, “Some limbs from… a tree… and the actual timber from a pushed down house,” but no other materials such as sheet-metal or piping.  Mr. Bland did testify to observing a cast-iron bathtub, “right on the edge of the fire, in the fire, or whatever you want to call it.”  Mr. Bland also testified that he was familiar with the debris pile and had seen the pile for several weeks prior to the burn.  (T. pp. 35, 37)

15. Petitioner had the burned debris pile bulldozed by agents of her husband’s corporation, Triple C Backhoe. (T. p. 17)
16. Respondent, Division of Air Quality, received an anonymous complaint of an open burning at Frazier Crossroads, Spring Hope, North Carolina. (T. p. 55)
17. Mr. Gurnie Lee was assigned to investigate the complaint for Respondent. Mr. Lee arrived at Petitioner’s property on August 23, 2004 and took pictures of the remains of a debris pile that appeared to contain the remains of a burned house and notes of his observations. (T. pp. 56-58; Respondent’s Exhibit 1) 
18. A scorched bathtub, piping, and ashes were observed by Mr. Lee in the debris pile located on the property, and recorded in the photographs taken at his site inspection of August 24, 2004.  (T. pp. 60-65; Respondent’s Exhibits 2 A-I) 
19. Mr. Lee spoke with Petitioner’s daughter at the property, leaving with her a copy of DAQ’s open burning pamphlet. (T. pp. 57-58)

20. Mr. Lee wrote his field report, recommending a Notice of Violation.  (T. p.66; Respondent’s Exhibit 1)
21. Respondent issued a Notice of Violation on September 10, 2004 to Petitioner and her husband based upon the field report and recommendation of Mr. Lee.  (Respondent’s Exhibit 3)
22. Petitioner responded to the Notice of Violation by a letter dated September 23, 2004. Petitioner admitted to setting the fire at her property.  However, Petitioner claimed she had no intent to violate the State’s Open Burning Rules.  Likewise, Petitioner stated that her husband had no involvement with the open burning of August 21, 2004. (T. pp. 68-70; Respondent’s Exhibit 4)
23. DAQ Director issued a Civil Penalty Assessment against Petitioner on December 23, 2004 for two thousand dollars ($2,000.00), or 20% of the maximum penalty allowed by law.  Added to the Civil Penalty were the costs of investigation: three hundred seventeen dollars ($317.00).  (Respondent’s Exhibit 5)  
24. The assessment was “fast-tracked”.  “Fast-track” assessments are cases, in the opinion of the Director of the Division of Air Quality, that are straightforward and uncomplicated.  (T. pp. 89-91)
25. When determining a CPA the Director completes a worksheet that notes the factors he’s required to consider per N.C. Gen. Stat. § 143.282.1(b) and 15A N.C.A.C. 2J.0006, and determines how serious the particular violation was. Director Overcash explained that he considered the fact that Petitioner burned a pre-existing house a serious air quality matter. He also considered Petitioner’s likely knowledge of state environmental regulations because of her husband’s previous Notice of Violation from DAQ.  (T. pp. 94-99)

26. Director Overcash testified that the penalty assessed was consistent open burnings of the type which occurred on Petitioner’s property. (T. pp. 99-100)

27. Director Overcash testified that open burning laws are important to the State for a several reasons. First, it is important that when burning is done, it’s done in a safe and proper way that doesn’t create a nuisance for the neighborhood and neighbors.  Second, and more importantly, the rules made sure there are not unhealthy and unhealthful emissions created when the wrong kinds of materials are burned. Air quality rules have been in force in North Carolina since 1976. (T. p. 87-89)

28. On January 24, 2005 Petitioner filed a Petition for a Contested Case Hearing with the Office of Administrative Hearings.
CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has jurisdiction to hear this case pursuant to N.C. Gen. Stat. §§ 215.114A and 150B-23.

2.
All parties are properly before the Office of Administrative Hearings. The Office of Administrative Hearings has jurisdiction over the parties and the subject matter. 

3.
Petitioners bear the burden of proof on the issues.  Peace v. Employment Sec. Comm, 349 N.C. 315, 328, 507 S.E. 2d 272, 281 (1998).

4.
Pursuant to N.C. Gen. Stat. § 143-215.107, the Environmental Management Commission has adopted the Open Burning Rules located at 15A N.C.A.C. 07D.1900 et seq.
5.
Under N.C. Gen. Stat. § 150B-23(a), the administrative law judge in a contested case hearing is to determine whether petitioner has met its burden in showing that the agency substantially prejudiced petitioner’s rights, and that the agency also acted outside its authority, acted erroneously, acted arbitrarily and capriciously, used improper procedure, or failed to act as required by law or rule. Britthaven, Inc. v. Dep’t of Human Resources, 118 N.C. App. 379, 382, 455 S.E.2d 455, 459, rev. denied, 341 N.C. 418, 461 S.E.2d 745 (1995).

6.
The administrative law judge determines the issues based on a hearing limited to the evidence that is presented or available to the agency during the review period.  Id.  This limits the scope of review to that information available to the agency up until the time of the issuance of the CPA on December 23, 2004.

7.
By assessing the CPA, Respondent did not exceed its authority or jurisdiction, did not act erroneously, did not fail to use proper procedure, did not act arbitrarily or capriciously and did not fail to act as required by law or rule.  N.C. Gen. Stat. § 150B-23(a).

8.
By assessing the CPA, Respondent did not exceed its authority or jurisdiction where N.C. Gen. Stat. § 143-215.114A (a) allows the Secretary, through the Division of Air Quality, to assess penalties for violating the rules of the Commission.

9. 
By assessing the CPA, Respondent did not fail to use proper procedure where DAQ staff used proper procedure in its investigation.
10.
By assessing the CPA, Respondent did not act arbitrarily or capriciously, where Director Overcash reviewed the investigation report.  Director Overcash also did not act arbitrarily or capriciously where this penalty was consistent with penalties issued in similar cases.

11.
By assessing the CPA, Respondent did not fail to act as required by law or rule, where DAQ used proper procedure in its investigation and by assessing a penalty as required by N.C. Gen. Stat. § 143-215.114A. 


12.
If the agency’s conclusions regarding the regulations are not plainly erroneous or inconsistent with the regulations, the agency’s conclusions of law should be upheld.  Simonel v. N.C. School of the Arts, 119 N.C. App. 772, 775, 460 S.E.2d 194, 196 (1995).

13.
Petitioners have not met their burden of proof in showing that Respondent substantially prejudiced petitioner’s rights or deprived them of property, and that Respondent exceeded its authority or jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily or capriciously or failed to act as required by law or rule, as alleged by Petitioners.  N.C. Gen. Stat. § 150B-23(a).

14.
In assessing the civil penalty amount, Respondent should have taken into account Petitioner’s good faith effort to comply with State environmental regulations by contacting the local fire department.

15.
In assessing the civil penalty amount, Respondent imputed too much knowledge of State environmental regulations to Petitioner based upon Petitioner’s husband’s previous Notice of Violation by the DAQ.

16.
The Civil Penalty of two thousand dollars ($2,000.00) should be reduced by one hundred fifty dollars ($150.00) for Petitioner’s good faith effort to comply with State environmental regulations and reduced by one hundred fifty dollars ($150.00) for Petitioner’s lack of knowledge of State environmental regulations.



Based on the foregoing Undisputed Facts and Conclusions of Law, the undersigned makes the following Recommendation and Order:

DECISION
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The Secretary of the Department of Environment and Natural Resources (“Secretary”), who will make the final agency decision pursuant to N.C. Gen. Stat. § 113A-55 because it is a contested case which arises from a civil penalty assessment pursuant to N.C. Gen. Stat. § 133A-64, should uphold the decision to assess a civil penalty against Petitioner for violations of the Air Quality Act, and reduce the amount to one thousand seven hundred dollars ($1,700.00).
ORDER

It is hereby ORDERED that the Environmental Management Commission serve a copy of its final agency decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6417, in accordance with N.C. Gen. Stat. § 150B-36(b).

NOTICE

The Environmental Management Commission, the agency making the final decision in this contested case, is required to give each party an opportunity to file exceptions to this Decision. The Environmental Management Commission is also required to give each party an opportunity to present written arguments to those in the agency who will make the final decision.  N.C. Gen. Stat. § 150B-36(a).


The Environmental Management Commission is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the final decision on all parties, furnish a copy to the parties’ attorneys of record, and furnish a copy to the Office of Administrative Hearings.


This the 7th day of December, 2005.







________________________________







Beryl E. Wade






Administrative Law Judge
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