STATE OF NORTH CAROLINA



      IN THE OFFICE 

OF ADMINISTRATIVE HEARINGS

COUNTY OF WAKE




           05 EDC 1070
______________________________________________________________________________

RODOLFO R. TOLEDO,


)

Petitioner,


)

          

       
    




)




v.



)


DECISION

)
         

NORTH CAROLINA DEPARTMENT of
)

PUBLIC INSTRUCTION,


)

Respondent.


)

______________________________________________________________________________

THIS MATTER came on for hearing before the undersigned Administrative Law Judge, Augustus B. Elkins II, on 26 October 2005, in Raleigh, North Carolina.
APPEARANCES

For the Petitioner: 
John Keating Wiles, Esq.

Cheshire, Parker, Schneider, Bryan & Vitale

Post Office Box 1029

Raleigh, North Carolina 27602

For the Respondent:
Laura E. Crumpler, Esq.
            


Assistant Attorney General





NC Department of Justice

P.O. Box 629

Raleigh, North Carolina 27602

ISSUES

1. Whether Petitioner engaged in illegal, unethical, or lascivious conduct.

2. Whether there is a reasonable and adverse relationship between that conduct and Petitioner’s continuing ability of the person to perform any of his professional functions in an effective manner.

3. Whether Respondent is authorized by fact and law to revoke the Petitioner’s North Carolina Teacher’s License.  
APPLICABLE STATUTES AND RULES
N.C. Gen. Stat. § 115C-296
16 N.C.A.C. 6C.0601
16 N.C.A.C. 6C.0602
16 N.C.A.C. 6C.0312

BASED UPON careful consideration of the sworn testimony of the witnesses presented at the hearing, along with the documents and exhibits received and admitted into evidence and the entire record in this proceeding, the Undersigned makes the following Findings of Fact.  In making the Findings of Fact, the Undersigned has weighed all the evidence and has assessed the credibility of the witnesses by taking into account the appropriate factors for judging credibility, including but not limited to the demeanor of the witnesses, any interests, bias, or prejudice the witness may have, the opportunity of the witness to see, hear, know or remember the facts or occurrences about which the witness testified, whether the testimony of the witness is reasonable, and whether the testimony is consistent with all other believable evidence in the case.
FINDINGS OF FACT

1.
The Petitioner holds a North Carolina teaching license issued by the State Board of Education.  Petitioner had been employed as a teacher by Pitt County Schools as a high school teacher.  He had been licensed to teach in North Carolina since 1994. (T pp. 19, 26).  
2.
On April 7, 2005, the Respondent found reasonable cause to revoke Petitioner’s teaching license on the basis of its determination that he had entered a deferred prosecution agreement upon the charges of taking indecent liberties with a child and that he had pled guilty to and been convicted of taking indecent liberties with a child.  On May 12, 2005, the Respondent mailed by certified mail, return receipt, notice to the Petitioner that it would revoke the Petitioner’s teaching license unless the Petitioner initiated administrative proceedings within 60 days of the Respondent’s mailing of the notice.  On July 12, 2005, the Petitioner filed a petition for a contested case hearing alleging that the Respondent’s action against his teaching license was not well-grounded in fact or law.  
3.
In his prehearing statement to this contested case, the Petitioner denied that he had pled guilty to taking indecent liberties with a child, denied that he had been convicted of taking indecent liberties with a child, and asserted that the Respondent’s action against the Petitioner’s teaching license was, therefore, not well-grounded.  At the time of the hearing on this matter, the Respondent had withdrawn its allegation that the Petitioner had pled guilty to taking indecent liberties with a child and had withdrawn its allegation that the Petitioner had been convicted of taking indecent liberties with a child, but maintained that its action against the Petitioner’s teaching license was authorized because, it alleged, the Petitioner had engaged in illegal, unethical, or lascivious conduct.
4.
In the spring of 2002, Petitioner was arrested under suspicion of taking indecent liberties with a minor. (Exhibits 1 and 1A)    The arrest stemmed from an incident occurring at the Pulse Athletic Club in Greenville, North Carolina. (Exhibit 2)  The club had an after-school program for children in which the children are picked up from various schools and taken by bus to the club where they are supervised until their parents come to pick them up. (T pp. 49-50)  The reported victim in this case was a 13-year-old boy, “R.M.,” who was a participant in the after-school program at Pulse Athletic Club. (T p. 50)

5.
On 25 March 2002, Officer J.P. Valevich of the Greenville Police Department responded to a reported sexual assault on a juvenile. (Exhibit 2)   He interviewed the victim as well as a member of the club staff. (Exhibit 2).  In Officer Valerich’s investigation report, he described the following:

     On 03/25/02, I was dispatched along with [Officer] C.R. Bradshaw #299 to the Pulse Athletic Club regarding a sexual assault on a juvenile that had just occurred.  Upon our arrival, S1 [suspect 1] had left the club and we spoke with V1 [victim 1] in the Manager’s [office].  I observed V1 as he described to me what had happened and he seemed very nervous and anxious.

     V1 stated that he entered the sauna in the men’s bathroom.  He stated that S1 entered the sauna shortly after him and began smiling at him.  V1 stated he and S1 became engaged in conversation and he began to feel awkward when S1 asked him, “Do you cum?”  V1 advised he felt very uncomfortable but, still answered S1's question with, “It’s no [sic] of your business but, yes I do.”  V1 stated that during their interaction, it appeared that S1 was masturbating.  V1 then advised me that S1 told him that the sauna was more effective if he was (the victim) wet.  V1 went and took a shower and came back into the sauna, dressed in only a towel.  V1 advised he again engaged in conversation with S1.  He then stated S1 approached him and began to “jerk him off.”  I asked V1 what he meant by that and he stated, “stroking my dick.”  V1 told me that S1 asked him if it felt good and he replied, “It would feel better if I did it.”  At that point, S1 began touching him again.  V1 stated at that point, he asked S1 if he could tell anybody about the incident and S1 advised him no.

(Exhibit 2)

6.
Officer Valevich talked with Jessica, the manager on duty.  After V1 reported the incident, she had one of the male staff members take R.M. into the men’s bathroom so he could point out the suspect. (Exhibit 2)  Further information was obtained through the club’s computer. (Exhibit 2)  By the time the officers arrived at the club, the suspect, determined to be the Petitioner, had already left through the back door of the club. (Exhibit 2)
7.
The Officer also spoke with the victim’s mother. (Exhibit 2)  She told him that R.M. had Attention Deficit Disorder and had difficulty recalling details.  Neither the mother nor R.M. wanted to pursue criminal charges. (Exhibit 2)  According to the Officer, R.M. did omit details in each of the three accounts he gave concerning the incident. (Exhibit 2)

8.
Petitioner was arrested and subsequently indicted by a grand jury.  (Exhibits 30A and 30B)  On April 3, 2002, the Petitioner was charged, in Case No. 02 CR 054050 in Pitt County, with taking indecent liberties with a child, a violation of N.C. Gen. Stat. § 14-202.1, a Class F felony.
9.
As a result of his arrest, Petitioner was placed on suspension by the Pitt County Schools.  On 24 June 2002, prior to the conclusion of the investigation or disciplinary action, Petitioner resigned from his position as a high school teacher with the Pitt County Schools. (Exhibits 25 and 26)

10.
On April 19, 2004, in Case No. 02 CRS 54050 in Pitt County Superior Court, Mr. Toledo entered into a deferred prosecution agreement.  In a “deferred prosecution” agreement the accused is allowed to defer entering a plea, and defer trial, by agreeing to abide by certain conditions, the fulfillment of which will result in the dismissal of the charges. (T p. 52)   
11.
Kimberly Robb was the Assistant District Attorney (DA) for Pitt County, District 3A, assigned to prosecute the Petitioner’s case. (T p. 44)  She had worked as an assistant DA for approximately thirteen (13) years and was assigned primarily to handle sexual assault and child abuse cases. (T p. 44)   

12.
Ms. Robb ultimately decided that, although she had sufficient evidence to proceed to trial, it was in the best interests of the child not to go forward with the charges. (T p. 54)  The child’s physician recommended against pursuing the matter and, Ms. Robb agreed to honor the wishes of the family and the doctor. (T pp. 54-55)   She agreed to allow Petitioner to enter into a “deferred prosecution” agreement. (T p. 54)  Ms. Robb allowed deferred prosecution agreements in “exceedingly rare” cases. (T p. 54)  Ms. Robb insisted, as a condition of a deferred prosecution agreement, that the defendant sign an “Admission of Responsibility” acknowledging guilt for the underlying offense. (T p. 53).
13.
Petitioner, with the advice and consent of his attorney, entered into a Deferred Prosecution Agreement with the District Attorney’s Office, pursuant to which the DA agreed to defer prosecuting the charges in exchange for Petitioner’s agreeing to certain conditions.  Petitioner’s Deferred Prosecution Agreement followed the format set out in N.C. Gen. Stat. § 15A-1341(a1).  
14.
As a condition of the Agreement, Petitioner admitted that he:

did unlawfully, willfully, and feloniously did take and attempt to take criminal, improper, and indecent liberties with [R.M.] for the purpose of arousing and gratifying sexual desire and did commit and attempt to commit a lewd and lascivious act upon the body of [R.M.] at the time of the offense, the child was under 16 years of age and the defendant was over 16 years of age and at least five years older than the child.  (Exhibit 6)   
15.
The admission was signed by Petitioner, his attorney, and the District Attorney.  The Agreement further recited that the Petitioner “fully understood the charges against him and he agreed that the admission or [sic] responsibility given by him and any stipulation of fact shall be used against him and admitted into evidence without objection in the State’s prosecution against [him] for this offense should prosecution become necessary as a result of [his] violation of these terms and conditions of Deferred Prosecution.”  If the Deferred Prosecution Agreement had been revoked for the Petitioner’s violation of its terms and the State had proceeded to trial against him, Ms. Robb testified that, although the “Admission of Responsibility” would have been introduced against him, the admission in and of itself would not have been sufficient for the State to prevail on its accusation that he had committed the conduct charged against him.
16.
Petitioner’s Deferred Prosecution Agreement provided that, in addition to standard conditions including refraining from violating any state, federal, or local law, restricting association to only law-abiding persons, reporting obligations to the probation office, the Petitioner was to be “assessed by a licensed psychiatrist/psychologist for sexual offenders and enroll in and complete all programs of treatment recommended and/or prescribed,” and “upon completion of all programs recommended and/or prescribed and written documentation of same, the period of time for this deferred prosecution shall end, and this agreement terminated and the charges dismissed against Defendant with prejudice.”  (Exhibit 4)

17.
On April 19, 2004, Petitioner’s Deferred Prosecution Agreement was approved by the Honorable W. Russell Duke, Jr., Senior Resident Judge, Pitt County Superior Court.  

18.
As shown in Respondent’s Exhibit No. 4, Judge Duke’s approval of the Agreement proceeded upon that Court’s findings of the following facts:  


a.  Prosecution in this case has been deferred by the District Attorney pursuant to a written agreement with the defendant for the purpose of allowing the defendant to demonstrate good conduct.  


b.  Each known victim of the alleged crime has been notified of this hearing by subpoena or otherwise and given the opportunity to be heard.  


c. The defendant has not previously been convicted of any felony or misdemeanor involving moral turpitude.  The defendant has not been convicted by any other misdemeanor except as revealed on the application attached hereto.  


d.  The defendant states under oath that he has never been placed on probation previously.  


e.  The defendant is unlikely to commit another offense punishable by a term of imprisonment greater than thirty (30) days.  

19.
The Petitioner fulfilled the conditions of his Deferred Prosecution Agreement and  the charges against him were subsequently dismissed with prejudice.
20.
Petitioner maintained his innocence in the hearing on this matter, asserting that he signed the Admission of Responsibility on the advice of his attorney. (T p. 89)   He understood that once all the conditions of his Deferred Prosecution Agreement were met, the charges would be dismissed and “that would be the end of the matter.”  (T p. 20)  Petitioner testified that at the time of the case coming forward he would have signed anything to put the case behind him.  He stated that he would never have signed the Admission if he thought it would be used against him later. (T p. 21)

21.
When asked on cross-examination if the Admission of Responsibility was true when he signed it, Petitioner testified that he was not guilty on April 19, 2004 when he signed the Admission of Responsibility.  Petitioner stated at this contested case hearing that he was now withdrawing his admission of April 19, 2004.
22.
Petitioner testified that he had recently been hired by the Orange County School System. (T p. 33)   At one point he testified that he had informed Orange County officials of his past charges but subsequently he stated he had not told Orange County about the charges. (T pp. 37-38)

23.
Petitioner’s statements to the police regarding the 2002 incident differed from the account given by the alleged victim.  In one of his statements, Petitioner wrote:

I arrived at Pulse Athletic Club at approximately 5:00 pm with the intention of working out as usual and return home for a dinner date.  After my usual cardio workout, I proceeded to the sauna/shower area to sweat in the sauna/steam room. After I arrived in the sauna, a few minutes had lapsed when a young man entered the room wrapped in a towel portraying a semi-erect penis.  He proceeded to [a] seat up above the bleachers across from where I sat with my legs up and a towel across my mid-section.  Of course, only men enter this room, so I did not presume to cover my penis which was exposed due to the position in which I sat on the bench.  The young man appeared very anxious and eager.

After a minute or two of being in the sauna with me, the young man began to get more erect and aroused than when he first entered.  His towel was already off his body, his full erection visible to me.  We exchanged some quick and inconsequential words dealing with the heat of the room and how much weight can be lost in there. Not much after those few words transpired, and then the young man began to stroke himself while showing his erection to me.  I myself began to become a little aroused by this sight and the obvious “flirtation.”  However, I decided to go shower some and cool down before things got any more complicated.

As I showed signs of leaving the room, the young man in question, and whom [sic] continued to stroke his erect penis, asked me “if I would follow him into the other room or the toilets?” - My reply was “absolutely not!”  So, in what I believe an act of desperation, he proceeded to come over and show me his hard penis and place my hand on it so that I would help him ejaculate.  This is the point where I felt it imperative to leave the room, but not before [going] outside the door and bringing him a towel to cover up.  I went out right away and distanced myself from the situation that had turned very awkward.

I proceeded to the shower area to cool off and perhaps lose the young fellow whom [sic] was very persistent by this point about further contact.  I did so while in the company of other adults who were already there and in the spa.  As I took my shower, I noticed that the young man was still standing outside the showers staring at me and waiting.  I remained in there for a few more minutes.  The young man then disappeared out of sight the way of the toilets/dressing rooms.  Did not see him again for the rest of my stay in that area.  I spent maybe another couple of minutes there in the steam room, then showered and went into the locker room to get dressed and leave.

I did so very quickly since I had been running late and left using the side gym door near where I park.  I went on to dinner and then home.

I have never had any previous relations, nor do I intend to do so in the future, with any minors/children.  I have never been in this situation before nor do I intend to ever be again.  My sexual relationships have always been with consenting adults (over 21!).  Also, nor would I ever engage in this kind of conduct in a public place.

/s/ Rodolfo R. Toledo.

(Exhibit 12) (emphases in original) 

24.
In another oral statement reduced to writing, Petitioner stated, “I will admit my penis did become aroused and was flattered this young boy would be attracted to me but I never touched him.  No where on his body.  No part of me touched any part of him.  I do prefer men, not children.” (Exhibit 14).  
25.
Petitioner testified that his statement, in which he admitted that he touched the victim’s penis, was, in fact, incorrect.  He stated, “It didn’t happen. I didn’t touch the boy.” (T p. 103)   Petitioner testified that he did not know the alleged victim, had never seen him before the incident in the sauna, and had not seen him since then. (T p. 87)  Petitioner did state that he was aware that the victim was a child. (T p. 87) 
26.
Petitioner admitted in his statement that he was “aroused” by the sight of the thirteen year old and by the “obvious flirtation.”  Petitioner went on at the hearing to state that, “it was a little flattering to have a young man make advances at you . . . .” (T p. 104)  
27.
When Petitioner then left the sauna area, he did not tell anyone else at the club about the incident.  He did not warn the other men in the dressing room or shower area.  He did not report the incident to the staff.  (T p. 108)   The alleged victim went immediately to the front desk and reported the incident.

BASED UPON the foregoing findings of fact and upon the preponderance or greater weight of the evidence in the whole record, the Undersigned makes the following:

CONCLUSIONS OF LAW
1.
The Office of Administrative Hearings has personal and subject matter jurisdiction of this contested case.  The parties received proper notice of the hearing in the matter.  To the extent that the Findings of Fact contain Conclusions of Law, or that the Conclusions of Law are Findings of Fact, they should be so considered without regard to the given labels.
2.
The State Board of Education is vested with the authority, by Constitution and by statute, “to supervise and administer the free public school system.”  N.C. Const. Art. IX, sec. 5; N.C.G.S. § 115C-12.  As part of its constitutional and statutory powers, the State Board has “entire control of certifying all applicants for teaching positions in all public elementary and high schools of North Carolina.”  N.C.G.S. § 115C-296(a);  Guthrie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 (1971), cert. denied, 406 U.S. 920 (1972). 

3.
Pursuant to its authority to regulate the certification, or licensing, of teachers, the State Board of Education has adopted a rule, codified as 16 N.C.A.C. 6C.0312, that governs the suspension and revocation of teacher licenses.  That rule provides, in part, that the Board may revoke a license for “illegal, unethical, or lascivious conduct by a person if there is a reasonable and adverse relationship between the underlying conduct and the continuing ability of the person to perform any of his/her professional functions in an effective manner.”  16 N.C.A.C. 6C.0312(a)(8).

4.
The State Board has adopted rules prescribing the standards of professional conduct, or ethics, for teachers.  Those rules require, among other things, the licensed educator: (a) to practice the professional standards of federal, state, and local governing bodies; (b) to serve as a positive role model and to demonstrate a high standard of personal character and conduct; and (c) to treat all students with respect, including not committing any sexual act with a student or intentionally soliciting, encouraging, or consummating a romantic or physical relationship with a student. 16 N.C.A.C. 6C.0602(b) (1), (2), and (5).

5.
The North Carolina General Assembly has determined that certain crimes, whether misdemeanors or felonies, indicate that a teacher “(i) poses a threat to the physical safety of students or personnel, or (ii) has demonstrated that he or she does not have the integrity or honesty to fulfill his or her duties as public school personnel.”  N.C.G.S. § 115C-332(a)(1).  Those crimes, as specifically enumerated in that section, include all sex crimes and crimes against minors.

6.
Petitioner entered into a Deferred Prosecution Agreement in which he signed an Admission of Responsibility to a sex crime against a minor.  Petitioner maintained his innocence of the charges of taking indecent liberties at this contested case hearing and recanted his Admission of Responsibility, in essence stating he had been untruthful in his admission.  He contended he only signed the Admission on the advice of his attorney and understood that once he fulfilled the conditions of his Deferred Prosecution Agreement, the charges would be dismissed and his Admission could never be used against him in the future.  This was a second recanting by Petitioner. In his statement, given to Officer Elks, Petitioner admitted that he was forced by the child to touch the child’s penis.  On cross-examination at the hearing, Petitioner retracted that portion of his statement, claiming he never meant to admit that fact.
7.
The record in this case is void of credible and collaborative evidence that any promises were made to Petitioner, by anyone, that his Admission would never be brought up again ; or that any person offered him protection from future repercussions from any inculpatory statements made by him, in court or out of court.  

8.
As part of a Deferred Prosecution Agreement, Petitioner freely and voluntarily, upon the advice of counsel, admitted his guilt to the crime of taking indecent liberties with a minor.  The acknowledgment of guilt contained in the agreement, without more, is insufficient to raise the legal inference that a guilty plea was entered.  N.C.G.S. § 15A-1011, et seq.;   State v. Ross, _ N.C. App. _, 620 S.E.2d 33 (2005).  However, while the admission is not binding as a guilty plea in law, it is nevertheless an acknowledgment of guilt in fact and may be and has been considered by the Undersigned in an assessment of all the evidence.  
9.
As Respondent is attempting to change the status quo (i.e. revoke Petitioner’s teaching license), the burden of proof is on Respondent to show that Petitioner engaged in illegal, unethical, or lascivious conduct, and there is a reasonable and adverse relationship between that conduct and Petitioner’s continuing ability of the person to perform any of his professional functions in an effective manner.  The responsible party for the burden of proof must carry that burden by a greater weight or preponderance of the evidence.  Black’s Law Dictionary cites that “preponderance means something more than weight; it denotes a superiority of weight, or outweighing.”  The finder of fact cannot properly act upon the weight of evidence, in favor of the one having the onus, unless it overbear, in some degree, the weight upon the other side.  
10.
The Respondent has met its burden of showing, by a preponderance of the evidence, that Petitioner took indecent liberties with a minor and thus engaged in illegal, unethical, or lascivious conduct, and further is in violation of the code of ethics for professional educators as set forth in the “Finding of Reasonable Cause and Statement of Charges.”  Petitioner’s conduct bears a reasonable and adverse relationship to the Petitioner’s ability to perform any of his professional functions in an effective manner.

11.
Petitioner’s conduct is not consistent with the high standards of conduct expected of teachers in the State of North Carolina.  See Faulkner v. Board of Educ., 311 N.C. 42, 316 S.E.2d 281 (1984).

BASED UPON the foregoing Findings of Fact and Conclusions of Law, the Undersigned makes the following:

DECISION

It is the decision of the Undersigned that Respondent has carried its burden of proof by a preponderance of the evidence in this matter.  There is sufficient evidence in the record to properly and lawfully support the Conclusions of Law cited above.  Based on those conclusions, and the facts in this case, Respondent has not exceeded its authority, acted erroneously, failed to use proper procedure, or failed to act lawfully.  Respondent did not act arbitrarily or capriciously in initiating the revocation of Petitioner’s teaching license and its decision to do so is hereby affirmed.  
NOTICE

The agency making the final decision in this contested case shall adopt the Decision of the Administrative Law Judge unless the agency demonstrates that the Decision of the Administrative Law Judge is clearly contrary to the preponderance of the admissible evidence in the official record.  The agency is required to give each party an opportunity to file exceptions to this Decision issued by the Undersigned, and to present written arguments to those in the agency who will make the final decision.  N. C. Gen. Stat. § 150B-36(a).
In accordance with N.C. Gen. Stat. § 150B-36, the agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence, giving due regard to the opportunity of the Administrative Law Judge to evaluate the credibility of witnesses.  
For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency.  Every finding of fact not specifically rejected as required by Chapter 150B shall be deemed accepted for purposes of judicial review.  
For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency establishing that the new finding of fact is supported by a preponderance of the evidence in the official record.  
The agency that will make the final decision in this case is the North Carolina State Board of Education.  The agency is required by N.C.G.S. 150B-36(b) to serve a copy of the final decision on all parties and to furnish a copy to the parties’ attorneys of record and to the Office of Administrative Hearings.

IT IS SO ORDERED.


This is the 24th day of February, 2006.








___________________________








Augustus B. Elkins II








Administrative Law Judge

(6(

