	STATE OF NORTH CAROLINA

COUNTY OF PASQUOTANK

ROGER WAYNE ALVARICO,

           Petitioner,

          v.

NORTH CAROLINA SHERIFFS’ 

EDUCATION AND TRAINING

STANDARDS COMMISSION,

           Respondent.
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)
	
IN THE OFFICE OF


ADMINISTRATIVE HEARINGS


04 DOJ 0636


PROPOSAL FOR DECISION 




On November 18, 2004, Administrative Law Judge Beecher R. Gray heard this case in Nashville, North Carolina.  This case was heard after Respondent requested, pursuant to N.C.G.S. § 150B-40(e), designation of an Administrative Law Judge to preside at the hearing of a contested case under Article 3A, Chapter 150B of the North Carolina General Statutes.


APPEARANCES
Petitioner: Edward O’Neal, Attorney at Law

Respondent: John J. Aldridge, III, Special Deputy Attorney General


ISSUES

Did Petitioner knowingly make a material misrepresentation of any information required for certification as a justice officer by the North Carolina Sheriff’s Education and Training Standards Commission and did Petitioner knowingly make a misrepresentation of the information required for certification as a criminal justice officer by the North Carolina Criminal Justice Education and Training Standards Commission?


FINDINGS OF FACT

1.
Both parties properly are before this Administrative Law Judge, in that jurisdiction and venue are proper, that both parties received Notice of Hearing, and that Petitioner received by certified mail the Proposed Denial of Justice Officer Certification letter mailed by Respondent Sheriffs’ Commission on April 6, 2004.

2.
The North Carolina Sheriffs’ Education and Training Standards Commission (hereafter referred to as the Sheriffs’ Commission) has the authority granted under Chapter 17E of the North Carolina General Statutes and Title 12 of the North Carolina Administrative Code, Chapter 10B, to certify justice officers and to deny, revoke or suspend such certification.

3.
12 NCAC 10B .0204(c)(1) and (2) states that the Sheriffs’ Commission may deny certification as a justice officer when the Commission finds that the applicant has

(1)
Knowingly made a material misrepresentation of any information  required for certification or accreditation from the Commission or the North Carolina Criminal Justice Education and Training Standards Commission; or

(2)
Has knowingly and designedly by any means of false pretense, deception, defraud, misrepresentation, cheating whatsoever, obtained or attempted to obtain credit, training or certification from the Commission or the North Carolina Criminal Justice Education and Training Standards Commission.

4.
Petitioner was appointed as a Deputy Sheriff through the Pasquotank County Sheriff’s Office on July 16, 2003.

5.
Petitioner completed a Personal History Statement (Form F-3), on or about July 12, 2003, as part of his employment application with the Pasquotank County Sheriff’s Office in order to obtain certification as a justice officer from the Sheriffs’ Commission. 

6.
Question 47 of the Sheriffs’ Commission Form F-3 asks the applicant to divulge his/her criminal offense record.  Specifically, the question indicates:

Include all offenses other than minor traffic  offenses.  The following are not minor traffic offenses and must be listed below:  DWI, DUI (alcohol or drugs), failure to stop in the event of an accident (hit and run) and driving while license are permanently revoked or permanently surrendered (DWLR).

If any doubt exists in your mind as to whether or not you were arrested or charged with a criminal offense at some point in your life or whether an offense remains on your record, you should answer “yes”.  You should answer “no”, only if you have never been arrested or charged, or your record has been expunged by a judge’s court order.

7.
When Petitioner initially completed this Personal History Statement dated July 12, 2003, he listed in response to Question 47 that he had been charged on April 25, 1991, with “Driving While Intoxicated-Driving While License Revoked” by officers of the Elizabeth City Police Department.  Petitioner indicated that he pled guilty to the lesser offenses of “reckless driving” and “no operators license” on May 6, 1991.  Petitioner listed no other offenses at this time.

8.
Pasquotank County Sheriff’s Office Chief Deputy, Doug Hooper, conducted the background investigation on Petitioner in furtherance  of Petitioner’s application for certification.  Prior to Petitioner’s completion of the Report of Appointment and Personal History Statement forms, Chief Hooper told Petitioner that he needed to list all prior charges and arrests, or any other involvement  with the law in response to Question 47 on the Personal History Statement. 

9.
 Chief Hooper conducted a  computerized criminal history check on Petitioner through the Administrative Office of the Courts and the Division of Criminal Information.  The Administrative Office of the Courts criminal history inquiry checked the databases of the one hundred (100) county clerks offices in North Carolina.  The only offense listed for Petitioner in this record check was the previously referenced 1991 “Driving While Impaired” charge.  The criminal history record check conducted through the Division of Criminal Information checked the North Carolina State Bureau  of Investigation’s criminal history record database and the Federal Bureau of Investigation’s databases for offenses in which Petitioner  was arrested and fingerprinted.  The only referenced criminal record on Petitioner for this record check was the before mentioned 1991 “Driving While Impaired” charge.

10.
As an additional inquiry, Chief Hooper telephoned the Hawaii Criminal Justice Data Center to inquire on any possible criminal history record of Petitioner through this organization as Petitioner had completed high school in Hawaii.  In response to this telephone inquiry, Chief Hooper was advised that Petitioner was arrested by the Honolulu Police Department on May 20, 1985 for “consumed/possessed intoxicated liquid in a vehicle”, which was characterized as a petty misdemeanor in Hawaii. Chief Hooper was further advised that on May 23, 1985, Petitioner was found guilty of this offense and sentenced to a thirty dollar ($30.00) fine by the Honolulu District Court.

11.
Upon learning of this criminal history record of Petitioner in Hawaii, Chief Hooper confronted Petitioner about his omission of this offense from his Personal History Statement.  Petitioner told Chief Hooper that he had forgotten about the offense  since it had occurred so long ago.  Chief Hooper allowed Petitioner to then modify his July 12, 2003 Personal History Statement to include this information.  Chief Hooper referenced this Hawaii charge in his Summary of Background Investigation form completed on Petitioner.

12.
When Petitioner’s application for certification through the Pasquotank County Sheriffs’ Office was received by the Sheriffs’ Standards Division, staff checked Petitioner’s name against their database to inquire if Petitioner had previously held certification through either the North Carolina Sheriffs’ Commission or the North Carolina Criminal Justice Education and Training Standards Commission.  In performing this check, it was determined that Petitioner had previously held certification as a deputy sheriff through the Currituck County Sheriffs’ Office and also as a Police Officer with the Elizabeth City Police Department.  As the normal procedure when such previous certifications are discovered, Sheriffs’ Division staff retrieved the previous applications for certifications submitted by Petitioner and compared them with the July 12, 2003 Personal History Statement completed by Petitioner.  


13. 
A review of the Personal History Statement completed by Petitioner on August 29, 1996, in furtherance of his application to be a deputy sheriff through the Currituck County Sheriffs’ Office, shows that Petitioner did not disclose his 1985 arrest in Hawaii for unlawfully consuming/possessing an intoxicating liquid.  A review of Petitioner’s Report of Appointment Form dated January 2, 1997, and his corresponding Personal History Statement, dated August 4, 1994, in furtherance of his application to become a certified law enforcement officer with the Elizabeth City Police Department, shows that Petitioner also failed to disclose the 1985 Hawaii arrest.  

14.
Petitioner testified that he had omitted the 1985 Hawaii arrest from his previous Personal History Statements as he had forgotten about the offense.  Petitioner testified that to his recollection, on May 20, 1985, he was drinking a beer in a parking lot in Honolulu.  Petitioner testified that he was a passenger in a friend’s vehicle at the time.  While drinking a beer in the parking lot, an undercover law enforcement officer in an “Aloha” shirt approached the vehicle and informed Petitioner and his friend that they were under arrest for drinking the beer.  While Petitioner was of legal drinking age at the time (18 years of age) it was not lawful to consume the beer in a public parking lot.  Petitioner testified that he and his friend were taken from their vehicle and transported to the Police Department in the law enforcement vehicle.  Petitioner stated that he did not recall exactly what was done to him at  Police Department, but that they retrieved some information from him and he was released.  Petitioner testified that he telephoned a friend of his to take him home after release.  Petitioner testified further that approximately three (3) days after his arrest, he went to court which was presided over by a district court judge and, in the presence of a prosecutor, he pled guilty to the charged offense and paid a fine.  

15.
By contrast, Petitioner testified that in 1991, when he was arrested by officers with the Elizabeth City Police Department for “Driving While Impaired”, he was informed that he was under arrest at the time and transported in handcuffs in the police vehicle to the magistrates office. Once at the magistrates office, Petitioner was processed and released.

16.
Pasquotank County Sheriff, Randy Cartwright, and Chief Deputy Hooper both testified on behalf of Petitioner.  Chief Hooper testified that he believed Petitioner when he said that he had forgotten about the 1985 arrest and felt that Petitioner had an excellent reputation for honesty and integrity in the law enforcement community. He very much wanted Petitioner to remain an employee at the Pasquotank County Sheriffs’ Office.  Sheriff Cartwright testified that he sought Petitioner out in order to offer him employment as a Deputy Sheriff with the Pasquotank County Sheriffs’ Office.  The Sheriff also stated that he felt Petitioner had an excellent reputation for honesty and integrity and very much wished to retain Petitioner as a Deputy Sheriff in his organization.  

17.
While the omitted 1985 Hawaii offense was a relatively minor offense, it is unlikely an individual who had been physically arrested and transported in a police vehicle on a criminal charge and subsequently had to appear in court on that charge would forget about that event.  


CONCLUSIONS OF LAW
1.
The parties properly are before the undersigned Administrative Law Judge and jurisdiction and venue are proper. 

2.
 Petitioner knowingly made a material misrepresentation of information required for certification by failing to disclose his prior 1985 criminal charge  in Honolulu, Hawaii for unlawfully consuming alcoholic beverages, from his August 4, 1994 Elizabeth City Police Department Personal History Statement and his January 2, 1997 Elizabeth City Police Department Report of Appointment form.

3.
Petitioner knowingly made a material misrepresentation of information required for certification by failing to disclose his prior 1985 criminal charge of unlawfully consuming alcohol on his August 29, 1996 Currituck County Personal History Statement. 


DECISION
Based on the foregoing Findings of Fact and Conclusions of Law, the undersigned recommends the Respondent deny Petitioner’s Justice Officer Certification with the additional recommendation that such denial be suspended and Petitioner placed on probation for a period of one (1) year.  


NOTICE
The Agency making the Final Decision in this contested case is required to give each party an opportunity to file Exceptions to this Proposal for Decision, to submit Proposed Findings of Fact and to present oral and written arguments to the Agency.  N.C.G.S. §150B-40(e).

The Agency that will make the final decision in this contested case is the North Carolina Sheriffs’ Education and Training Standards Commission.

This the 29th day of November, 2004.

_____________________________________

BEECHER R. GRAY

ADMINISTRATIVE LAW JUDGE

