	STATE OF NORTH CAROLINA

COUNTY OF CHATHAM

CINDY L. SCHUMACHER,

Petitioner,

             v.

NORTH CAROLINA SHERIFFS' EDUCATION AND TRAINING STANDARDS COMMISSION,

Respondent.

____________________________
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)

)

)

)

)

)

)
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)

)
	IN THE OFFICE OF 

ADMINISTRATIVE HEARINGS

03 DOJ 2341

PROPOSAL FOR DECISION




On July 27-28, 2004, and October 21, 2004, Administrative Law Judge Sammie Chess, Jr. heard this case in Raleigh, North Carolina.  This case was heard after Respondent requested, pursuant to N.C.G.S. § 150A-40(e), designation of an administrative law judge to preside at the hearing of a contested case under Article 3A, Chapter 150B of the North Carolina General Statutes.


APPEARANCES
Petitioner, Jeffrey P. Gray, Attorney at Law

Respondent, John J. Aldridge, III, Attorney for Commission


ISSUE
Did Petitioner knowingly make a material misrepresentation of information required for certification as a justice officer by the North Carolina Sheriffs’ Education and Training Standards Commission in violation of 12 NCAC 10B .0204(c)(1) and/or knowingly attempt to obtain certification by means of misrepresentation in violation of 12 NCAC 10B .0204(c)(2)?


FINDINGS OF FACT
1.
Both parties are properly before this Administrative Law Judge, in that jurisdiction and venue are proper.  That both parties receive notice of hearing, and that Petitioner received by certified mail the proposed revocation of law enforcement officer’s certification letter mailed by Respondent on September 22, 2003.

2.
The North Carolina Sheriffs’ Education and Training Standards Commission (hereinafter Respondent or Commission) has the authority granted under Chapter 17E of the North Carolina General Statutes and Title 12 of the North Carolina Administrative Code, Chapter 10B, to certify justice officers and to deny, revoke or suspend such certification.

3.
12 NCAC 10B .0204(c)(1) and (2) state that the Commission may deny certification as a justice officer when the Commission finds that the applicant has:

(1)
Knowingly made a material misrepresentation of any information required for certification or accreditation from the Commission or the North Carolina Criminal Justice Education and Training Standards Commission; or

(2) Has knowingly and designedly by any means of false pretense, deception, defraud, misrepresentation, cheating whatsoever, obtained or attempted to obtain credit, training or certification from the Commission or the North Carolina Criminal Justice Education and Training Standards Commission.

4.
Petitioner was appointed as a telecommunicator with the Chatham County Sheriff’s Office on January 12, 2001.  The Report of Appointment Form signed by the Petitioner on this date contains an attestation which reads, in pertinent part:

As to the Application for Certification, I attest that I am aware of the minimum standards for employment, that I meet or exceed each of these requirements, that the information provided above and all other information submitted by me, both written and oral throughout the employment and certification process is thorough, complete and accurate to the best of my knowledge.  I further understand and agree that any omission, falsification, or misrepresentation of any fact or portion of such information may be the sole basis for termination of my employment and/or denial or revocation of my certification at any time; now or later.  If applicable, I specifically acknowledge that my continued employment and certification are contingent on the results of a fingerprint record check and other criminal history records being consistent with the information provided in the Personal History Statement as reflected in this application.

I also acknowledge that I have a continuing duty to update all information contained in this document. . . .

Petitioner acknowledged that she read and understood this Report of Appointment Form.  (Respondent’s Exhibit #1)

5.
Petitioner completed a Personal History Statement (Form F3) on or about November 8, 2000 as a part of her application with the Chatham County Sheriff’s Office to become a telecommunicator and to obtain certification as such from the Respondent.  (Respondent’s Exhibit #2)

6.
Question #47 of the Form F3 asks the applicant to divulge  his/her criminal offense record.  Specifically, the question indicates:

In response to the following question, include all offenses other than minor traffic offenses.  The following are NOT minor traffic offenses and must be listed below:  DWI, DUI (alcohol or drugs), failure to stop in the event of an accident (hit and run), and driving while license permanently revoked or permanently suspended. (DWLR)

If any doubt exists in your mind as to whether or not you were arrested or charged with a criminal offense at some point in your life or whether an offense remains on your record you should answer “Yes”.  You should answer “No” only if you have never been arrested or charged, or your record was expunged by a judge’s court order.

7.
Question #47 of the Form F3 states:  “Have you ever been arrested by a law enforcement officer or otherwise charged with a criminal offense?  (As used in this question, the term “charged” includes being issued a citation or criminal summons)”.  The Petitioner answered “No”, indicating she had no criminal record.

8.
At the time of the processing of the Petitioner’s application for certification as a telecommunicator, the Chatham County Sheriff’s Office compiled, in accordance with the rules of the Commission, a criminal history record check from the Clerk of Superior Court’s Office from Chatham County (the county of residence of the Petitioner).  This local criminal record check indicated that the Petitioner was charged on or about August 2, 1995 with the offense of aiding and abetting impaired driving.  This criminal offense was voluntarily dismissed on December 20, 1995.  (Respondent’s Exhibit #3)

9.
When evaluating the Petitioner’s application for certification as a telecommunicator, division staff for the Respondent noticed the discrepancy between the Petitioner’s answer in response to Question #47 on the November 8, 2000 F3 and the criminal charge of aiding and abetting driving while impaired as indicated in the Clerk of Court’s record check.  Consequently, division staff requested an explanation from the Petitioner and the Petitioner’s supervisor, Michael Szpunar, for an explanation of the discrepancy.

10.
While the Petitioner did not tell Michael Szpunar of the aiding and abetting impaired driving charge, Mr. Szpunar was aware of the charge nonetheless as he obtained the Clerk of Court’s record check himself.  In response to the division staff’s inquiry, the Petitioner submitted a statement dated February 14, 2001 wherein she indicates that she did not mention the aiding and abetting charge because the offense had been dismissed.  She further indicated, “When I went to court the D.A. dismissed the charge.  I did not think about listing the charge because it was dismissed in court by the D.A.  I thought that because the court dismissed the charge that it would also be removed from my record.”  (Respondent’s Exhibit #5a)

11.
The Petitioner attended and successfully completed the basic Telecommunicator Certification Course from March 5 through March 9, 2001. This Telecommunicator Certification Course was conducted by Lieutenant James Estes of the Lee County Sheriff’s Office.  As a routine part of his responsibilities in conducting this school, Captain Estes instructed the class on the standards for certification through the Respondent.  Specifically, Captain Estes explained to the class that the Commission requires each applicant for certification to divulge all offenses for which the individual either committed or was convicted of, or was ever charged with regardless of the disposition of that offense.  The Petitioner acknowledged receiving this orientation instruction on March 5, 2001.  (Respondent’s Exhibit #6)

12.
As Michael Szpunar, on behalf of the Chatham County Sheriff’s Office, had knowledge of the Petitioner’s charge of aiding and abetting DWI by virtue of his review of the Clerk of Court’s criminal history record check, the Petitioner was allowed, pursuant to the policies of the Respondent, to update her previous November 8, 2000 Personal History Statement to include this offense.  The Petitioner on March 27, 2001 revised her Personal History Statement to include this offense of aiding and abetting DWI.  No other offenses were listed by the Petitioner at this time nor did she discuss any other offenses at this time with officials in the Chatham County Sheriff’s Office or Respondent.  (Respondent’s Exhibit #7)

13.
Since the discrepancy involving the Petitioner’s omission of her previous offense of aiding and abetting driving while impaired was resolved in her favor, the Respondent issued Telecommunicator Certification to her.  (Respondent’s Exhibit #8)  Subsequently, on July 29, 2002, the Petitioner completed another Report of Appointment Form through the Chatham County Sheriff’s Office to become a certified Deputy Sheriff.  This form, dated and signed by the Petitioner on July 29, 2002, contained the same attestation concerning disclosing her complete criminal history record information as the previous Report of Appointment Form she had accomplished for becoming a telecommunicator.  (Respondent’s Exhibit #10)

14.
Major Gary Blankenship, Chief Deputy for the Chatham County Sheriff’s Office during the time frame in which the Petitioner applied for certification as a deputy sheriff, was assigned to conduct the background investigation of the Petitioner in furtherance  of her deputy sheriff’s application.  During the course of this background investigation, Major Blankenship indicated that he was unaware of any charges against the Petitioner from either Lee County or Pitt County, North Carolina.

15.
In furtherance of her application for certification as a deputy sheriff, the Petitioner completed a Personal History Statement dated April 30, 2002.  This Personal History Statement asked for the same information as the previous November 8, 2000 Personal History Statement completed by the Petitioner and contained the same instructions and attestations concerning disclosure of prior criminal history record information.  In response to Question #47 of this form, the Petitioner listed only one criminal offense, aiding and abetting impaired driving.  (Respondent’s Exhibit #13)

16.
As a result of this information, the Petitioner was granted Deputy Sheriff Certification on February 3, 2003.  (Respondent’s Exhibit #15)

17.
On or about April 3, 2003, Julia Lohman, Director of the Sheriff’s Standards Division, received an anonymous telephone call inquiring as to how many worthless checks an individual could have on their record and still hold a certification as a deputy sheriff.  This individual indicated to Ms. Lohman that they would send, via facsimile, criminal history records on the Petitioner showing that the Petitioner had previously been charged with numerous worthless check offenses in Pitt County, North Carolina.  


18.
On April 3, 2003, Ms. Lohman received such a facsimile.  The materials received indicated that the Petitioner (under the name of Cindy Partin) had previously been charged in 1985 with 5 worthless  check offenses in Pitt County, North Carolina.  One of these offenses (85 CR 11648 was indicated to be inactive).  The remaining offenses (85 CR 13295; 85 CR 13296; 85 CR 13294; and 85 CR 13293) indicated a disposition of a plea of guilty by the Petitioner and a finding of guilt.  (Respondent’s Exhibit 16)  Had these offenses been known by the division staff when the Petitioner completed her application for certification as a telecommunicator in November 2000, the Petitioner would not have been issued certification until such time as the division staff had evaluated the circumstances surrounding the worthless check charges.

19.
As none of the referenced worthless check charges from Pitt County were disclosed by the Petitioner in her previous applications for certification as either a telecommunicator or a deputy sheriff, Ms. Lohman forwarded these criminal history records to Major Gary Blankenship so that he could ascertain why the Petitioner had not disclosed these offenses.  (Respondent’s Exhibit 17)

20.
In response to this notification from Respondent concerning the Petitioner’s apparent worthless check charges from Pitt County, North Carolina, the Petitioner was asked to respond to the division staff as to the circumstances surrounding these offenses and why they were not listed on her previous Personal History Statements.

21.
By letter dated May 9, 2003, the Petitioner wrote and advised the division staff that, with regards to her Personal History Statement to become certified as a deputy sheriff, she had previously divulged these offenses to then Chief Deputy Randy Keck of the Chatham County Sheriff’s Office.  The Petitioner indicated in her letter that Chief Deputy Keck told her not to list these offenses as they did not show up on her Administrative Office of the Courts criminal history record check inquiry.  

22.
The Petitioner went on to indicate that she was charged with several worthless check offenses in Greenville, North Carolina in 1985 as a result of her roommate at the time stealing her checks.  She indicated that the charges were disposed of when she, along with her roommate and then Greenville Police Officer James Tripp, spoke to the magistrate.  

23.
The Petitioner also stated that she was charged with misdemeanor charges of trespassing and damage to personal property in 1989 in Lee County.  She indicated that these charges came about when she was charged by a former boyfriend.  These charges were dismissed.  

24.
Prior to the Petitioner’s May 9, 2003 letter, the division staff was unaware that the Petitioner had charges against her in Lee County for trespassing and damaged property.  The Petitioner again asserted that former Chief Deputy Keck advised her not to list these offenses.  (Respondent’s Exhibit 18)

25.
Also submitted with the Petitioner’s May 9, 2003 letter, was a letter dated April 23, 2003 from Margarette Sheppard, a former co-worker of the Petitioner.  Ms. Sheppard indicated in her letter that she recalled a conversation occurring during the month of July 2002 wherein the Petitioner disclosed her previous criminal record to Chief Deputy Keck and that Chief Keck informed her not to list it.

26.
Also submitted from Petitioner was a short statement from former Chatham County Sheriff Isaak Gray, wherein he indicated that, “On information and belief, the Petitioner disclosed to his administration information regarding worthless checks in Pitt County which were dismissed.  This information was based not on Sheriff Gray’s personal knowledge but rather from information relayed to him by Ms. Sheppard.

27.
In an attempt to verify the representations of the Petitioner, Ms. Lohman contacted former Chief Deputy Randy Keck.  Mr. Keck indicated in a written statement dated June 16, 2003 that around December of 2001 or early 2002, he instituted a policy in the Chatham County Sheriff’s Office to instruct each applicant to list “any and all charges” on any Personal History Statement that they had ever been charged with whether they were reduced or dismissed.  During the late summer of 2002 Mr. Keck gave the Petitioner a Personal History Statement to be completed for her deputy sheriff application and was told by him to list everything she had ever been charged with.  Mr. Keck specifically denied having any conversation with the Petitioner wherein he advised her not to list any criminal offenses.  (Respondent’s Exhibit 21)

28.
When the Petitioner completed basic law enforcement training in 2002, she again underwent a course orientation block of instruction on or about April 8, 2002.  During this course orientation block of instruction, the course director, Faye Phillips, informed the class that as a part of their application for certification they would have to disclose any and all criminal offenses on their Personal History Statements, whether the offenses were dismissed or not.

29.
In light of the discrepancies detected between the Petitioner’s previous Personal History Statement she completed in furtherance of her application process to become a telecommunicator and her subsequently discovered criminal history record, this matter was presented to the Probable Cause Committee of the Respondent.  The Probable Cause Committee of the Respondent found that probable cause existed to believe that the Petitioner had made a knowing material misrepresentation of her complete criminal history record from her Personal History Statement dated 8 November 2000, and submitted to the Division for certification as a telecommunicator with the Chatham County Sheriff’s Office.  Specifically, the Probable Cause Committee found that she had knowingly omitted the previously referenced Pitt County worthless check offenses and the Lee County trespassing and injured personal property offenses.  (Respondent’s Exhibit 25)

30.
By letter dated October 20, 2003 the Petitioner requested an administrative hearing in response to the findings of the Probable Cause Committee.  In her October 20, 2003 letter, the Petitioner stated that she had omitted her previous criminal history information from her November 8, 2000 Personal History Statement because her supervisor had instructed her not to list offenses occurring more than 5 years prior to the date of application.  She further indicated that she had been advised by Chief Deputy Keck to omit her criminal history offenses from her Personal History Statement completed for her certification application as a deputy sheriff.  

31.
The Petitioner acknowledged that portions of this statement were incorrect in that where the October 20, 2003 letter states that she pled guilty by waiver to the worthless check charges in Greenville, this portion of the statement was incorrect.  She stated that a friend of hers, Corporal Jason Carter, had written this statement for her and that she had not read the statement carefully enough prior to its submission to the Sheriffs’ Standards Division staff.  Included with her request for an administrative hearing, was a court order dated October 29, 2003 wherein, the worthless check charges from Pitt County were dismissed by the court.  (Respondent’s Exhibit 26)

32.
In response to the Respondent’s First Set of Interrogatories and Request for Admissions, the Petitioner was asked whether she had previously disclosed her previous Pitt County and Lee County criminal offenses to anyone within the Chatham County Sheriff’s Office.  The Petitioner indicated only that she had disclosed these materials to former Chief Deputy Randy Keck.  She indicated that this conversation had taken place once by telephone with Chief Keck in 2001 and again in July 2002.  (Respondent’s Exhibit 27)

33.
In her testimony at the administrative hearing, the Petitioner stated that at the time she completed the November 8, 2000 Personal History Statement to become a certified Telecommunicator, her then supervisor (Mr. Jack Dark) told her not to list any offenses which were over 5 years old.  

34.
This testimony was the first occasion that the Petitioner had stated that she was told by Mr. Dark to only list offenses over five years old.  This representation is at odds with Petitioner’s written statement found at Respondent’s Exhibits 5a wherein she represents that she did not disclose the aiding and abetting DWI charge because it had been dismissed.  Additionally, the Petitioner did not disclose this information in response to her previous telephone conversations with Julia Lohman of the Sheriffs’ Standards Division and in response to Respondent’s First Set of Interrogatories asking who she had disclosed this information to.  
35.
It is specifically found from a comparison of the Petitioner’s in-court testimony with her previous written statements and conversations with representatives from the Sheriffs’ Standards Division, that her testimony lacks credibility in light of the numerous inconsistencies throughout concerning why she had omitted her previous criminal history record from her November 8, 2000 Personal History Statement.

35.
Jack Dark, a supervisor in the Chatham County Emergency Services Office, does not recall telling Petitioner that she should omit any criminal histories over five years old.  Further, he denies he would ever make such a representation to an employee.

36.
In the time frame of November 8, 2000, when the Petitioner first began her employment as a telecommunicator in Chatham County, a computerized criminal records search on the Petitioner was conducted at Mr. Dark’s direction.  This computerized criminal history record search was conducted of the computerized criminal history files maintained by the State Bureau of Investigation (SBI) and the Federal Bureau of Investigation (FBI).  The only criminal records maintained in these files are offenses for which a person was fingerprinted.

37.
In North Carolina, misdemeanors such as worthless checks, trespassing, and damage to personal property are not generally fingerprinted and therefore would not be found in the SBI and FBI data bases.

38.
Mr. Dark did not conduct a computerized check of the criminal record files from the county clerk offices in North Carolina on the Petitioner.

39.
Contrary to Petitioner’s claims, Mr. Dark denies Petitioner told him of her criminal misdemeanor charges of trespassing and damage to personal property in Lee County, and her worthless check charges in Pitt County.

40.
While the Petitioner testified that she had previously discussed her criminal record with John Mark Ellington of the Chatham County Sheriff’s Office, a Stipulation of Expected Testimony for Mr. Ellington represents that he recalls no specific conversation wherein the Petitioner discussed her criminal history record.

41.
Margarette Sheppard testified on behalf of the Petitioner to the effect that she has known the Petitioner since January 2002 when they both undertook basic law enforcement training.  Ms. Sheppard testified that she believed that the Petitioner was an honest and good person. 

42.
Corporal Jason Carter and Lieutenant Terri Ann DuBois, of the Chatham County Sheriff’s Office each testified that they had known the Petitioner during her employment with the Chatham County Sheriff’s Office and each believed that the Petitioner was an honest individual.  

43.
A Stipulation of Expected Testimony was submitted as a Petitioner’s exhibit on behalf of Brian Phillips, a sergeant with the Chatham County Sheriff’s Office.  Sergeant Phillips indicated in this Stipulation of Expected Testimony that he had worked with the Petitioner as a deputy and had directly supervised her for approximately 2 months.  From his knowledge and experience, the Petitioner was a good law enforcement officer who was responsible and obeyed commands.  He indicated that he had never had a reason to doubt her honesty.

CONCLUSIONS OF LAW

1.
The parties properly are before the undersigned Administrative Law Judge and jurisdiction and venue are proper.

2.
Petitioner knowingly made a material misrepresentation of information required for certification by failing to disclose her prior worthless check charges from Pitt County in 1985 and her 1989 Lee County charges of trespassing and damage to personal property on her Personal History Statement that she completed on or about 8 November 2000 and submitted to the Respondent for certification as a telecommunicator.

3.
The Petitioner’s knowingly material misrepresentations of this information constitutes sufficient grounds for the Respondent to revoke the Petitioner’s certification pursuant to 12 NCAC 10B .0204(c)(1) and (2).


DECISION
Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned recommends the Respondent revoke the Petitioner’s Justice Officer Certification for a period of 5 years  based upon her knowing material misrepresentations of her criminal history information which was required for certification.


NOTICE
The Agency making the Final Decision in this contested case are required to give each party an opportunity to file Exceptions to this Proposal for Decision, to submit Proposed Findings of Fact and to present oral and written arguments to the Agency.  N.C.G.S. § 150B-40(e).

The Agency that will make the Final Decision in this contested case is the North Carolina Sheriffs’ Education and Training Standards Commission.

This the 29 day of December, 2004.

______________________________

SAMMIE CHESS, JR.

ADMINISTRATIVE LAW JUDGE
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