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N.C. Board of Mortuary Science

)
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)

)

vs.




)
PROPOSAL FOR DECISION

)

Kyle Garret Peacock, Philip Smoak

)
 

and Peggy Peacock



)


Respondents



)

On June 27, 2001, Administrative Law Judge Melissa Owens Lassiter heard this contested case pursuant to N.C. Gen. Stat. §150B-40(e) upon the filing of Petitioner’s Notice of Hearing.  
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PROCEDURAL HISTORY OF CASE

On February 21, 2001, Petitioner filed a Notice of Hearing with the Office of Administrative Hearings pursuant to N.C. Gen. Stat. § 150B-40(e).  Such Notice of Hearing alleged that “Respondent Kyle Garret Peacock failed to file quarterly work reports during his traineeship” in violation of N.C. Gen. Stat. § 90-210.25(a)(4e), and “Respondents Phillip Smoak and Peggy Peacock failed to certify these quarterly reports” in violation of N.C. Gen. Stat. § 90-210.25(a)(4e).  Pursuant to the undersigned’s Order for Prehearing Statements, the Petitioner filed a Prehearing Statement on March 26, 2001. 

On June 13, 2001, Petitioner mailed a Motion for Appropriate Relief and Motion in Limine, or in the Alternative Motion for Continuance, to Respondents, their counsel, and the Office of Administrative Hearings.  On June 14, 2001, Respondents’ counsel filed an Entry of Appearance and Response to Petitioner’s Motions.  On June 15, 2001, the Office of Administrative Hearings received Petitioner’s Motions and filed such Motions.  

On June 21, 2001, Respondents’ counsel filed a Prehearing Statement.  On June 22, 2001, the undersigned denied Petitioner’s Motion for Appropriate Relief, Motion in Limine, and Alternative Motion for Continuance.  At the administrative hearing, the parties submitted a Prehearing Order encompassing the parties’ agreement to the contested issues to be heard by the undersigned, and the parties’ stipulation of certain facts.  

FINDINGS OF FACT

Based upon the Record, inclusive of all pleadings, stipulations of the parties, and the duly admitted evidence presented and considered, the undersigned finds as follows:

STIPULATED FACTS IN PREHEARING ORDER
1.
Respondent Kyle Garret Peacock, ("Mr. Peacock") is a funeral service trainee and is subject to Chapter 90 of the General Statutes of North Carolina and Title 21, Chapter 34 of the North Carolina Administrative Code. 

2.
Respondent Philip Smoak ("Smoak"), is licensed as a funeral embalmer by the Board of Mortuary Science and is subject to Chapter 90 of the General Statutes of North Carolina and Title 21, Chapter 34 of the North Carolina Administrative Code.

3.
Respondent Peggy Peacock ("Mrs. Peacock"), is licensed as a funeral director by the Board of Mortuary Science and is subject to Chapter 90 of the General Statutes of North Carolina and Title 21, Chapter 34 of the North Carolina Administrative Code. 

4.
Respondent Kyle Garret Peacock failed to file with the Board of Mortuary Science, on a timely basis, quarterly Work Reports during his traineeship [as required by N.C.G.S. 90-210.25(a)(4)(e)].

5.
Petitioner has the burden of proving by a preponderance of the evidence that Respondents violated the statutes and regulations as alleged in the February 21, 2001 Notice of Hearing.

ADJUDICATED FACTS

6.
On February 1, 1999, Respondent Mr. Peacock began a funeral service traineeship in funeral directing and embalming at Peacock Funeral Home in Whiteville, NC .  Peggy Peacock, Mr. Peacock’s mother, supervised Mr. Peacock in the area of funeral direction, while Mr. Smoak supervised Mr. Peacock in the area of embalming. 

7.
On April 7, 1999, all Respondents signed a statement with the Petitioner indicating they had received a packet of materials for Mr. Peacock’s traineeship, and understood all the information included in such packet, including timely filing of quarterly reports, laws, and rules pertaining to trainees.  

8.
Mrs. Peacock worked side-by-side with Mr. Peacock on a daily basis and constantly reviewed  activities involved in funeral direction with Mr. Peacock.  Similarly, Mr. Smoak reviewed the requirements for embalming in each case Mr. Peacock was involved in the embalming/autopsy process.  Peacock Funeral Home was a family-run business handling approximately 100 calls per year.  There is no doubt that Mr. Peacock performed the activities he indicated he had completed on each resident trainee work report.

9.
During his traineeship, Respondent Mr. Peacock daily completed each “Resident Trainee Work Report” (Pet Exh 6 –17; Resp Exh 1) after performing his duties for that day. Mr. Peacock completed each work report for the months of February 1999 through June 2000, and filed each report in a file at Peacock Funeral Home.  Respondent Smoak reviewed Mr. Peacock’s work reports at the end of each month, signed and duly certified such reports as the supervisor.  Respondent Peggy R. Peacock reviewed such reports, signed and duly certified them as funeral home manager.  All signatures on these reports were duly notarized.  

10.
During his traineeship, Mr. Peacock failed to file any quarterly reports with the Petitioner Board.  

11.
After completing his traineeship in early 2000, Mr. Peacock submitted application to Petitioner Board for funeral service, funeral directing, and/or embalming license and to take the written exam.  On such application, Mr. Peacock indicated he had completed his apprenticeship/traineeship.  Ms. Elizabeth Stegall, Petitioner’s Administrator Services supervisor, reviewed Mr. Peacock’s application.  After locating Petitioner’s traineeship file in the “terminated” files at Petitioner’s office, Ms. Stegall discovered that Petitioner’s traineeship had been revoked as he had not submitted his quarterly work reports.  Ms. Stegall called Mr. Peacock and advised him that he had not submitted his quarterly work reports. Petitioner admitted that he was unaware of such a requirement, and apologized for the mistake.

12.
On March 30, 2000, Mr. Peacock mailed a letter and his trainee quarterly work reports to Mr. Andrew Ritter, Petitioner’s Executive Director.  In such letter, Mr. Peacock wrote “I am now aware of my error in submitting these reports on a quarterly basis.  Instead, for safekeeping, I retained these records for state inspection at the funeral home.  Respectfully, I ask your acceptance of these reports and apologize for his error.”  On March 31, 2000, Petitioner received Mr. Peacock’s letter and reports.  (Pet Exh. 1 & 5)

13.
Petitioner allowed Respondent Mr. Peacock to take the written test for licensing and, with the exception of providing a certified transcript documenting certain underlying educational requirements, Respondent Mr. Peacock has qualified for licensing by the Petitioner.

14.
Since April 2000, Petitioner has not granted a license to Mr. Peacock pending resolution of this matter.

15.
Respondent Mrs. Peacock acknowledged that mailing Mr. Peacock’s trainee quarterly reports was not done, that she relied on her son to mail such reports, and it was her responsibility to see those reports were mailed to Petitioner.  Respondent Smoak acknowledged that he was at fault, for Mr. Peacock’s failure to mail his quarterly work reports, to the extent that he (Smoak) was Mr. Peacock’s supervisor in embalming.

16.
Failure of a resident trainee to file quarterly reports with Petitioner Board shall be sufficient cause for suspension of revocation of the certificate of resident traineeship.  21 NCAC 43B .0110.  According to Ms. Stegall, such failure results in an automatic termination of the resident traineeship.  

17.
Petitioner presented no evidence that Petitioner took any written action to void or terminate Mr. Peacock's traineeship during the period from February 1999 through January 2000, or after Petitioner received Mr. Peacock’s quarterly Work Reports on March 31, 2000.  However, Petitioner’s staff did place Mr. Peacock’s resident trainee file in its “terminated” traineeship files after Mr. Peacock failed to file his quarterly work reports with Petitioner.  There was no evidence presented that Petitioner notified Mr. Peacock that it had automatically terminated Peacock’s resident traineeship. 

18.
Respondent Mr. Peacock has cooperated fully with Petitioner relative to all matters regarding this proceeding, and was a credible, reliable, and competent witness.

19. 
 Mr. Peacock’s failure to file the reports constitutes a technical violation of N.C. Gen. Stat. 90-210.25(a)(4)(e).  However, such failure was an honest mistake by Mr. Peacock, and his supervisors, and was not done to harm or fraud the consuming public. Mr. Peacock acknowledged his mistake, and corrected such error.  Given the nature of Mr. Peacock’s mistake, his failure to file such reports has no affect on his worthiness to be licensed by the Petitioner.

20.
There was no evidence presented showing Respondents had a disregard of their licensed duties to the consuming public in the areas of funeral directing, and embalming.

21.
Respondents Mrs. Peacock and Mr. Smoak were credible, reliable, and competent witnesses.

22.
The Petitioner has a substantial interest in seeing that  licensees are knowledgeable about the Petitioner’s rules and laws, especially licensees supervising and training potential licensees in the funeral services profession.   However, the Petitioner recognizes that the violations in this matter result from mistake and misinformation, and therefore, recognizes that probation, rather than suspension or revocation, would be an appropriate remedy that would serve to educate both the trainee and supervisors about the requirements involved in a resident traineeship. 

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, the Court concludes as follows:

1.
Each of the Respondents, Kyle Garret Peacock, Philip Smoak, and Peggy R. Peacock,  is subject to Chapter 90 of the General Statutes of North Carolina and Title 21, Chapter 34 of the North Carolina Administrative Code. 

2.
N.C. Gen. Stat. § 90-210.25(a)(4e) requires all registered resident trainees to file quarterly work reports with Petitioner Board during the resident traineeship.  

3.
N.C. Gen. Stat. § 90-210.18(a) provides that:

the practice of funeral service affects the public health, safety, and welfare, and is subject to regulation and control in the public interest.  The public interest requires that only qualified persons be permitted to practice funeral service in North Carolina, and that the profession merits the confidence of the public.

4.
Respondent Kyle Garret Peacock failed to file with the Board of Mortuary Science, on a timely basis, quarterly Work Reports during his traineeship, as required by N.C. Gen. Stat. § 90- 210.25(a)(4)(e).

5.
Respondent Kyle Garret Peacock, is a funeral service trainee and, during the period in controversy, was under the direct supervision of Respondent Philip Smoak, as a licensed funeral embalmer, and Peggy Peacock, as a licensed funeral director.

6.
On March 30, 2000, Respondent Kyle Garret Peacock filed the required Work Reports with the Board of Mortuary Science, immediately upon ascertaining that he had not filed the Reports on a timely basis. 

7.
Respondent Kyle Garret Peacock’s failure to file required Work Reports constitutes a technical violation of N.C. Gen. Stat. §90-210.25(a)(4)(e).  A preponderance of the competent and material evidence reflects that the Work Reports prepared during the traineeship of Kyle Garret Peacock were prepared on a timely basis and the failure to file was an unintended failure of administrative responsibility with respect to filing of such reports. 

8.
The likelihood of harm to the consuming public arising from the statutory violation by the Respondent Kyle Garret Peacock, and Respondents Peggy Peacock and Phillip Smoak, as supervisors of a resident trainee, is remote.

9.
Respondent Kyle Garret Peacock’s failure to timely file Work Reports, and Respondents Peggy Peacock’s and Phillip Smoak’s supervisory failure to assure timely filing of the Work Reports with the Petitioner, indicate a breach of an administrative reporting duty, rather than a breach of ongoing fiduciary duties to the consuming public.

10.
Petitioner failed to prove that Respondents Peggy Peacock and Phillip Smoak failed to certify quarterly reports of resident trainee Kyle Garret Peacock in violation of N.C. Gen. Stat. § 90-210.25(a)(4e).  A preponderance of the evidence proved that Respondents Peggy Peacock and Phillip Smoak properly supervised, and ensured that, Respondent Kyle Peacock performed the funeral direction and embalming duties he “checked” as complete on his trainee quarterly work reports.  The preponderance of the evidence proved Mrs. Peacock and Mr. Smoak signed such reports certifying Mr. Peacock had performed such duties, and all signatures were duly notarized. 

11.
N.C. Gen. Stat. § 90-210.25(e)(2) authorizes the Petitioner to place a licensee on probation when the Board finds while a licensee has violated a Board statute, the licensee has not become unfit to practice.  

PROPOSAL FOR DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned proposes the Board of Mortuary Science:

1.
Certify Respondent Kyle Garrett Peacock's funeral service traineeship, and issue Mr. Peacock the applied-for licenses after he submits a certified copy of his transcript from Fayetteville Technical College to Petitioner.  

2.
Once Respondent Kyle Garrett Peacock is licensed, place Mr. Peacock on probation, with the condition that Mr. Peacock be ineligible to supervise trainees during such probationary period.  The period of probation shall be two (2) years, less the time elapsing between February 21, 2001 and the entry of an Order by the Petitioner implementing this Recommended Decision. 

3.
Place Respondent Peggy Peacock on probation as a licensed funeral director of the Board of Mortuary Science.  The probationary period shall be for one (1) year, less the time elapsing between February 21, 2001 and entry of a Petitioner’s Order implementing this Proposal for Decision.  Two conditions of Mrs. Peacock’s probation shall be: (1) Respondent Peggy Peacock shall not be eligible to supervise trainees during her probationary period, and (2) Mrs. Peacock shall attend a one-day education/training course at the Board of Mortuary Sciences, Raleigh, North Carolina to learn proper supervision procedures and law.  Such training course must be completed prior to expiration of her probationary period.

4.
Issue a Letter of Warning to Respondent Phillip Smoak relative only to his supervisory responsibilities in training resident trainees.   

ORDER


It is hereby ordered that the Board of Mortuary Science serve a copy of its final decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, North Carolina, 27699-6714, in accordance with N.C. Gen. Stat. § 150B-36(b).

NOTICE


The North Carolina Board of Mortuary Science will make the final decision in this case.  The Board is required to give each party an opportunity to file exceptions to this proposal for decision, to submit proposed findings of fact, and to present oral and written documents to the Board.


The North Carolina Board of Mortuary Science is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the final agency decision on all parties, the parties’ attorneys of record, and the Office of Administrative Hearings.

This 20th day of September, 2001. 

_____________________________________

Melissa Owens Lassiter

Administrative Law Judge

