RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: Criminal Justice Education and Training Standards Commission
RULE CITATION: 12 NCAC 09B .0232
RECOMMENDATION DATE: November 20, 2024
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
Lack of statutory authority
X Unclear or ambiguous
Unnecessary
X Failure to comply with the APA

Extend the period of review

COMMENT:

l.
In Paragraph (d), Subparagraphs (3), (5), and (8), the Criminal Justice Educations and Training
Standards Commission (the “Agency”) has not followed 26 NCAC 02C .0405 which sets forth
how rules are to be formatted for publication in the North Carolina Code (the “Code”).1 Rule
.0405 specifies how changes are to be displayed from the version published in the North
Carolina Register (the “Register”). If the adopted rule is not formatted pursuant to Rule .0405,

the adopted language cannot be determined without assumption.2

For instance, on page 2, line 15, the Agency has highlighted both “4” and “8” but only “8” is

underlined. It is unclear whether the Agency intends the number to be “8” or “48.”

126 NCAC 02C .0405 i1s AN OFFICE OF ADMINISTRATIVE HEARINGS RULE.
2 THIS ISSUE OF FORMATTING WAS BROUGHT TO THE ATTENTION OF THE AGENCY IN THE REQUEST FOR CHANGES AND
IN A SUBSEQUENT TELEPHONE CONVERSION ON NOVEMBER 14, 2024.
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Accordingly, staff recommends objection pursuant to G.S. 150B-21.9(a)(2) for lack of clarity and
ambiguity.

Paragraph (d) of the Rule sets forth requirements for “Specialized Compliance and Control
Tactics Instructor Training” courses. While Subparagraphs (1)-(8) establish the specific hours
of instruction required for each topic, Subparagraph (9) bases the number of hours required for
“Compliance and Control Tactics Instructional Methods and Demonstrations” upon an undefined
formula considering the number of students and instructors. It appears that the requirement is
based upon instructor availability considering 12 NCAC 09B .0202 and/or some arbitrary
instructor/student ratio. In addition to the ambiguity surrounding the establishment of the

number of hours required, it is unclear who makes the determination.

Accordingly, staff recommends objection pursuant to G.S. 150B-21.9(a)(2) for lack of clarity and
ambiguity.

Subparagraphs (1)-(8) of Paragraph (d) in the proposed Rule published in the Register do not
offer any changes from the Rule currently in the Code. After publication the Agency not only
changed the hour requirement for each subparagraph but also changed the courses required,

specifically Subparagraphs (d)(5) and (7).

Pursuant to G.S. 150B-21.2(g) an agency cannot adopt a rule which differs substantially from
the text of the proposed rule. Here, the Agency made substantial changes post-publication
which address a subject matter that was not addressed in the proposed text of the rule; to wit,
the new courses in Subparagraphs (d)(5) and (7), and produced an effect that could not

reasonably have been expected; to wit, the changes is hours and the aforesaid new courses.

Accordingly, staff recommends objection pursuant to G.S. 150B-21.9(a)(4) for adoption contrary
to Part 2, Article 2 of the Administrative Procedures Act.
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The above captioned Rule refers to two forms, Form F-10A Pre-Delivery Report of Training
Course and Form F-11 Report of Training Course Completion, the contents and substantive

requirements of which are not in the North Carolina Code.

Following a request for changes, the Criminal Justice Education and Training Standards

Commission (the "Agency”) submitted revisions to the Rule.

In Form F-10A, the Agency added a reference to “Rule .0202 of this Sub-chapter.” Rule 12
NCAC 09C .0202, titled “Medical History Statement,” does not set forth any substantive

requirements related to pre-delivery reports of a training course.

In Form F-11, the agency added a reference to “Rule .0235 of this Sub-chapter.” Subchapter

09C does not have a rule by that number.

Accordingly, staff recommends objection pursuant to G.S. 150B-21.9(a)(2) for lack of clarity and
ambiguity.
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s.
12.2(b); 2003-229,5.9.)

William W. Peaslee
Commission Counsel



§ 150B-21.2. Procedure for adopting a permanent rule.

(a) Steps. - Before an agency adopts a permanent rule, the agency must comply with the
requirements of G.S. 150B-19.1, and it must take the following actions:

(1) Publish a notice of text in the North Carolina Register.

(2) When required by G.S. 150B-21.4, prepare or obtain a fiscal note for the proposed
rule.

(3) Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003.

(4) When required by subsection (e) of this section, hold a public hearing on the
proposed rule after publication of the proposed text of the rule.

(5) Accept oral or written comments on the proposed rule as required by subsection (f)
of this section.

(b) Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003.

(c) Notice of Text. - A notice of the proposed text of a rule must include all of the following:

(1) The text of the proposed rule, unless the rule is a readoption without substantive
changes to the existing rule proposed in accordance with G.S. 150B-21.3A.

(2) A short explanation of the reason for the proposed rule.

(2a) A link to the agency's website containing the information required by G.S. 150B-
19.1(c).

(3) A citation to the law that gives the agency the authority to adopt the rule.

(4) The proposed effective date of the rule.

(5) The date, time, and place of any public hearing scheduled on the rule.

(6) Instructions on how a person may demand a public hearing on a proposed rule if the
notice does not schedule a public hearing on the proposed rule and subsection ()
of this section requires the agency to hold a public hearing on the proposed rule
when requested to do so.

(7) The (i) period of time during which and (i1) person within the agency to whom
written comments may be submitted on the proposed rule.

(8) If a fiscal note has been prepared for the rule, a statement that a copy of the fiscal
note can be obtained from the agency.

(9) Repealed by Session Laws 2013-143, s. 1, effective June 19, 2013.

(d) Mailing List. - An agency must maintain a mailing list of persons that have requested notice
of rulemaking. When an agency publishes in the North Carolina Register a notice of text of a
proposed rule, it must mail a copy of the notice of text to each person on the mailing list that has
requested notice on the subject matter described in the notice or the rule affected. An agency may
charge an annual fee to each person on the agency's mailing list to cover copying and mailing costs.

(e) Hearing. - An agency must hold a public hearing on a rule it proposes to adopt if the agency
publishes the text of the proposed rule in the North Carolina Register and the agency receives a
written request for a public hearing on the proposed rule within 15 days after the notice of text is
published. The agency must accept comments at the public hearing on both the proposed rule and
any fiscal note that has been prepared in connection with the proposed rule.

An agency may hold a public hearing on a proposed rule and fiscal note in other circumstances.
When an agency is required to hold a public hearing on a proposed rule or decides to hold a public
hearing on a proposed rule when it is not required to do so, the agency must publish in the North
Carolina Register a notice of the date, time, and place of the public hearing. The hearing date of a
public hearing held after the agency publishes notice of the hearing in the North Carolina Register
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must be at least 15 but not later than 60 days after the date the notice is published. If notice of a
public hearing has been published in the North Carolina Register and that public hearing has been
cancelled, the agency must publish notice in the North Carolina Register at least 15 days prior to the
date of any rescheduled hearing.

(f) Comments. - An agency must accept comments on the text of a proposed rule that is
published in the North Carolina Register and any fiscal note that has been prepared in connection
with the proposed rule for at least 60 days after the text is published or until the date of any public
hearing held on the proposed rule, whichever is longer. An agency must consider fully all written
and oral comments received.

(g) Adoption. - An agency shall not adopt a rule until the time for commenting on the proposed
text of the rule has elapsed and shall not adopt a rule if more than 12 months have elapsed since the
end of the time for commenting on the proposed text of the rule. Prior to adoption, an agency must
review any fiscal note that has been prepared for the proposed rule and consider any public
comments received in connection with the proposed rule or the fiscal note. An agency shall not adopt
a rule that differs substantially from the text of a proposed rule published in the North Carolina
Register unless the agency publishes the text of the proposed different rule in the North Carolina
Register and accepts comments on the proposed different rule for the time set in subsection (f) of this
section.

An adopted rule differs substantially from a proposed rule if it does one or more of the following:

(1) Affects the interests of persons that, based on the proposed text of the rule published
in the North Carolina Register, could not reasonably have determined that the
rule would affect their interests.

(2) Addresses a subject matter or an issue that is not addressed in the proposed text of
the rule.

(3) Produces an effect that could not reasonably have been expected based on the
proposed text of the rule.

When an agency adopts a rule, it shall not take subsequent action on the rule without following the
procedures in this Part. An agency must submit an adopted rule to the Rules Review Commission
within 30 days of the agency's adoption of the rule.

(h) Explanation. - An agency must issue a concise written statement explaining why the agency
adopted a rule if, within 15 days after the agency adopts the rule, a person asks the agency to do so.
The explanation must state the principal reasons for and against adopting the rule and must discuss
why the agency rejected any arguments made or considerations urged against the adoption of the
rule. The agency must issue the explanation within 15 days after receipt of the request for an
explanation.

(1) Record. - An agency must keep a record of a rulemaking proceeding. The record must include
all written comments received, a transcript or recording of any public hearing held on the rule, any
fiscal note that has been prepared for the rule, and any written explanation made by the agency for
adopting the rule. (1973, c. 1331, s. 1; 1975, 2nd Sess., ¢. 983, 5. 63; 1977, ¢. 915,s.2; 1983, ¢. 927,
ss.3,7; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(1), (7); 1987, c. 285, ss. 7-9; 1989,
c.5,s.1;1991,c.418,s. 1; 1995, c. 507, s. 27.8(d); 1996, 2nd Ex. Sess., c. 18, s. 7.10(e); 2003-229,
s. 4;2011-398, s. 5; 2013-143, s. 1; 2013-413, s. 3(a); 2021-88, s. 17; 2023-134, 5. 21.2(b).)
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26 NCAC 02C .0405 BODY OF THE RULE
(a) An agency shall prepare for publication in the Code any permanent rule not published in the
Register or that does not differ in any way from the proposed rule published in the
Register according to the general format instructions in Rule .0108 of this Subchapter.
(b) If a permanent rule differs in any way from the proposed rule published in the Register, the
following applies:
(1) An agency shall identify changes in an adopted rule by striking through deleted portions,
and underlining added portions. The unchanged text shall not be underlined.
(2) An agency shall identify changes in an amended rule as follows:
(A) when text has been added, the text added shall be underlined and highlighted;
(B) when existing text has been deleted, the text deleted shall be struck through and
highlighted;
(C) when text that was proposed to be deleted has been restored, the restored text shall be
highlighted, but not underlined or struck through;
(D) when text that was proposed to be added has been deleted, the deleted proposed text
shall be enclosed in brackets, struck through and highlighted; and
(E) when text is required to be highlighted, the highlighting shall be by highlight marker
or shall be computer generated. The text shall show through the highlight and be clear
and legible when reproduced.
(3) If the agency repeals a rule originally noticed to be amended, then the agency shall submit the
rule as a permanent repeal.
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12 NCAC 09B .0232 is being amended, with changes, as published in 38:24 NCR 1636-1637 as follows:

12 NCAC 09B .0232 SPECIALIZED COMPLIANCE AND CONTROL TACTICS

SUBJIECT-CONTROL-ARREST FECHNQUES-INSTRUCTOR TRAINING
(a) The instructor training course required for Specialized Compliance and Control Tactics Subjeet-Control-

Arrest-Teehniques-Instructor Certification shall consist of a minimum of 29 23 hours of classroom instruction
plus time required to complete the tasks associated with Compliance and Control Tactics Subjeet-Control- Arrest
Feehniques-Instructional Methods and Demenstration Demonstration, presented during a continuous period of not

more than two weeks. If the Governor declares a State of Emergency pursuant to G.S. 166A-19.3(19), the
Director of the Criminal Justice Standards Division shall allow additienal-breaks in a specific course delivery

when the Director determines that doing so is necessary based on consideration of the following factors:

(1) Whether instruction has begun in the course or whether course initiation may be postponed;
2) The risk of harm to students that may be caused by continuation of the course;
3) Whether those enrolled in the course have been or will likely be called to action to help address

the State of Emergency;
@) The specific need for the waiver; and
5) The degree of benefit to the public in allowing a break in instruction.
Notice of waivers granted pursuant to the Section shall be posted on the CJETS website https://ncdoj.gov/law-
enforcement-training/criminal-justice/. The waivers granted pursuant to this Section shall only apply to courses
that began during the effective period of the State of Emergency.

(b) Each Specialized Compliance and Control Tactics Subjeet-Control-Arrest Techniques-Instructor Training
course shall be-designed-te provide the trainee with the skills and knowledge to perform the function of a criminal

justice Specialized Compliance and Control Tactics Subjeet-Control-Arrest Fechniques-Instructor in a the

Commission-accredited Basic Law Enforcement Training Course or a Law Enforcement Officers' Annual In-

Service Training Program.
(c) Each applicant for Specialized Compliance and Control Tactics Subjeet-ControlArrest Fechniques-Instructor
Training shall:
(6) have completed the CriminalJustiee Instructor Training eeusse; course, pursuant to 12 NCAC 09B
.0209;
@) present a letter from a lieensed-physieian physician, physician assistant, or nurse practitioner,

who holds a current license in the United States to practice medicine, as issued by a state

medical board, stating the applicant's physical fitness to participate in the course;

®) present a written endorsement by either

(A) a certified School Director indicating the student is qualified to instruct Compliance
and Control Tactics subjeet-controlarresttechniques-in the Commission-accredited

Basic Law Enforcement Training Ceurses; Course; or

B) a Department Head, certified School Director, or In-Service Training Coordinator
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indicating the student may be utilized to instruct Compliance and Control Tactics
subjeet-control-arrest-technigues-for the Law Enforcement Officers' Annual In-Service
Training program; and
Within 365 days prior to enrollment in the Compliance and Control Tactics Subjeet-Centrol-
Asrest Teehnigques-Instructor Training course the prospective student shall complete the

following assessments administered by the North Carolina Justice Academy:

(A) a qualification requiring the individual to demonstrate 100 percent proficiency on the
Basic Law Enforcement Training Compliance and Control Tactics; Subjeet-Contrel-
Arrest Techniques:-and

B) achieve at least the 60'™ percentile on a physical fitness assessment.

(d) Each Specialized Compliance and Control Tactics Subjeet-Contrel-Arrest Fechniques-Instructor Training

course shall include the following identified topic areas and minimum instructional hours for each area:

(M
2
3)
4)
)

(6)
(7

®)
&)

Orientation 1 Hour
Response to Injury 4- 2 Hours
Combat Conditioning 4 8Hours
Safety Guidelines/Rules 2 Heurs 1 Hour

Fundamentals-of Professional iability Legal Considerations for 4 2 Hours

Control Tactics Instructors

Practical Skills Enhancement 4- 6 Hours

StudentInstructional Practieum History of Use of Force 6Hoeurs- 1 Hour

Training in NC

BLET Lesson Plan Review 4 2 Hours
The number of hours required to complete practical skills Completion-eftasks associated with
Compliance and Control Tactics Subjeet-Control- Arrest Fechniques-Instructional Methods and

Demonstrations shall be based on the number of enrolled students, availablefacilities; and
number of instruetors: instructors, pursuant to .0202(b)(5) of this Subchapter.
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History Note:

Authority G.S. 17C-6;

Eff- February 1, 1987,

Amended Eff. February 1, 2016, January 1, 2015; February 1, 2013; December 1, 2009; August
1, 2006; August 1, 2000; November 1, 1998, August 1, 1995, March 1, 1990; July 1, 1989;

Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff. May 25,
2019,

Amended Eff. January 1, 2025; April 1, 2022; January 1, 2021.
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