RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC

STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR 2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER
CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY: North Carolina Department of Administration
RULE CITATION: 01 NCAC 06B .0307
RECOMMENDATION DATE: December 8, 2023
RECOMMENDED ACTION:
Approve, but note staff's comment
X Object, based on:
X Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review

COMMENT:

Pursuantto G.S. 143-341(4)(f), the Department of Administration (DOA) has the power to make all
leases and rentals of land or buildings owned by the State or any State agency, and to sublease
land or buildings leased by the State or by any State agency from another owner...” However, the
Department may only do so “with the approval of the Governor and Council of State”.

G.S. 143-341(4)(f) also provides:

THE GOVERNOR, ACTING WITH THE APPROVAL OF THE COUNCIL OF
STATE, MAY ADOPT RULES (I) EXEMPTING FROM ANY OR ALL OF THE
REQUIREMENTS OF THIS PARAGRAPH SUCH CLASSES OF LEASE OR
RENTAL TRANSACTIONS AS HE DEEMS ADVISABLE; AND (II) AUTHORIZING
ANY STATE AGENCY TO ENTER INTO AND/OR APPROVE THE CLASSES OF
TRANSACTIONS THUS EXEMPTED FROM THE REQUIREMENTS OF THIS
PARAGRAPH; AND (Ill) DELEGATING TO ANY OTHER STATE AGENCY THE
AUTHORITY TO APPROVE THE SEVERANCE OF BUILDINGS AND STANDING
TIMBER FROM STATE LANDS; ... (EMPHASIS ADDED)

The rule under consideration would permit the Department of Agriculture and Consumer Services to

enter into leases of buildings and lands on the State Fairgrounds and the WNC Ag Center without
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the prior approval of the Council of State. In effect it would exempt the Department of Agriculture
and Consumer Services from the prior approval requirements of G.S. 143-341(4)(f).

It appears that the Council of State approved the rule on March 2, 2021.

The Notice of Text was published on September 1, 2023, and adopted on November 20, 2023, by
the Department of Administration.

Staff recommends objection pursuantto G.S. 150B-21.9(a)(1) as the General Assembly delegated
the authority to adopt the rule to the Governor, not the Department of Administration.

Presumably the Governor voted in favor of the rule at the Council of State meeting.

Assuming arguendo that the Governor “adopted” the rule at some point, the Governor did not follow
the requirements set forth in G.S. 150B-21.2 which requires the adopting agency1 to comply with
the procedure prescribed. Here the Department of Administration followed the procedure, but in
this scenario, the DOA did not adopt the rule, nor, as stated hereinabove, would it have the authority
to so do. Accordingly, the rule should be subject to objection pursuant to G.S. 150B-21.9(a)(4) as
the rule would not have been adopted by the Governor in accordance with the Administrative
Procedures Act.

1 G.S. 150B-2(1B) DEFINES “AGENCY” AS AN AGENCY OR AN OFFICER IN THE EXECUTIVE BRANCH OF THE
GOVERNMENT OF THIS STATE. THE TERM INCLUDES THE COUNCIL OF STATE, THE GOVERNOR’S OFFICE, A BOARD, A
COMMISSION, A DEPARTMENT, A DIVISION, A COUNCIL, AND ANY OTHER UNIT OF GOVERNMENT IN THE EXECUTIVE
BRANCH.
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§ 150B-21.9. Standards and timetable for review by Commission.

(a) Standards. - The Commission must determine whether a rule meets all of the following
criteria:
(1) It is within the authority delegated to the agency by the General Assembly.
(2) It is clear and unambiguous.
3) It is reasonably necessary to implement or interpret an enactment of the General

Assembly, or of Congress, or a regulation of a federal agency. The Commission
shall consider the cumulative effect of all rules adopted by the agency related to
the specific purpose for which the rule is proposed.

(4) It was adopted in accordance with Part 2 of this Article.

The Commission shall not consider questions relating to the quality or efficacy of the rule but
shall restrict its review to determination of the standards set forth in this subsection.

The Commission may ask the Office of State Budget and Management to determine if a rule has
a substantial economic impact and is therefore required to have a fiscal note. The Commission must
ask the Office of State Budget and Management to make this determination if a fiscal note was not
prepared for a rule and the Commission receives a written request for a determination of whether the
rule has a substantial economic impact.

(al)  Entry of a rule in the North Carolina Administrative Code after review by the
Commission creates a rebuttable presumption that the rule was adopted in accordance with Part 2 of
this Article.

(b) Timetable. - The Commission must review a permanent rule submitted to it on or before
the twentieth of a month by the last day of the next month. The Commission must review a rule
submitted to it after the twentieth of a month by the last day of the second subsequent month. The
Commission must review a temporary rule in accordance with the timetable and procedure set forth
in G.S. 150B-21.1.
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§ 150B-21.2. Procedure for adopting a permanent rule.
(a) Steps. - Before an agency adopts a permanent rule, the agency must comply
with the requirements of G.S. 150B-19.1, and it must take the following actions:

(1) Publish a notice of text in the North Carolina Register.

(2) When required by G.S. 150B-21.4, prepare or obtain a fiscal note for
the proposed rule.

3) Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003.

(4) When required by subsection (e) of this section, hold a public hearing
on the proposed rule after publication of the proposed text of the rule.

(5) Accept oral or written comments on the proposed rule as required by
subsection (f) of this section.

(b) Repealed by Session Laws 2003-229, s. 4, effective July 1, 2003.
(©) Notice of Text. - A notice of the proposed text of a rule must include all of the
following:

(1) The text of the proposed rule, unless the rule is a readoption without
substantive changes to the existing rule proposed in accordance with
G.S. 150B-21.3A.

(2) A short explanation of the reason for the proposed rule.

(2a) A link to the agency's website containing the information required by
G.S. 150B-19.1(c).

3) A citation to the law that gives the agency the authority to adopt the
rule.

4) The proposed effective date of the rule.

(5) The date, time, and place of any public hearing scheduled on the rule.

(6) Instructions on how a person may demand a public hearing on a
proposed rule if the notice does not schedule a public hearing on the
proposed rule and subsection (e) of this section requires the agency to
hold a public hearing on the proposed rule when requested to do so.

(7 The (1) period of time during which and (i1) person within the agency
to whom written comments may be submitted on the proposed rule.

(8) If a fiscal note has been prepared for the rule, a statement that a copy
of the fiscal note can be obtained from the agency.

9) Repealed by Session Laws 2013-143, s. 1, effective June 19, 2013.

(d)  Mailing List. - An agency must maintain a mailing list of persons that have
requested notice of rulemaking. When an agency publishes in the North Carolina Register
anotice of text of a proposed rule, it must mail a copy of the notice of text to each person
on the mailing list that has requested notice on the subject matter described in the notice
or the rule affected. An agency may charge an annual fee to each person on the agency's
mailing list to cover copying and mailing costs.

(e) Hearing. - An agency must hold a public hearing on a rule it proposes to adopt
if the agency publishes the text of the proposed rule in the North Carolina Register and
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the agency receives a written request for a public hearing on the proposed rule within 15
days after the notice of text is published. The agency must accept comments at the public
hearing on both the proposed rule and any fiscal note that has been prepared in
connection with the proposed rule.

An agency may hold a public hearing on a proposed rule and fiscal note in other
circumstances. When an agency is required to hold a public hearing on a proposed rule or
decides to hold a public hearing on a proposed rule when it is not required to do so, the
agency must publish in the North Carolina Register a notice of the date, time, and place
of the public hearing. The hearing date of a public hearing held after the agency publishes
notice of the hearing in the North Carolina Register must be at least 15 days after the date
the notice is published. If notice of a public hearing has been published in the North
Carolina Register and that public hearing has been cancelled, the agency must publish
notice in the North Carolina Register at least 15 days prior to the date of any rescheduled
hearing.

() Comments. - An agency must accept comments on the text of a proposed rule
that 1s published in the North Carolina Register and any fiscal note that has been prepared
in connection with the proposed rule for at least 60 days after the text is published or until
the date of any public hearing held on the proposed rule, whichever is longer. An agency
must consider fully all written and oral comments received.

(2) Adoption. - An agency shall not adopt a rule until the time for commenting on
the proposed text of the rule has elapsed and shall not adopt a rule if more than 12 months
have elapsed since the end of the time for commenting on the proposed text of the rule.
Prior to adoption, an agency must review any fiscal note that has been prepared for the
proposed rule and consider any public comments received in connection with the
proposed rule or the fiscal note. An agency shall not adopt a rule that differs substantially
from the text of a proposed rule published in the North Carolina Register unless the
agency publishes the text of the proposed different rule in the North Carolina Register
and accepts comments on the proposed different rule for the time set in subsection (f) of
this section.

An adopted rule differs substantially from a proposed rule ifit does one or more of the
following:

(1) Affects the interests of persons that, based on the proposed text of the
rule published in the North Carolina Register, could not reasonably have
determined that the rule would affect their interests.

(2) Addresses a subject matter or an issue that is not addressed in the
proposed text of the rule.
3) Produces an effect that could not reasonably have been expected based

on the proposed text of the rule.
When an agency adopts a rule, it shall not take subsequent action on the rule without
following the procedures in this Part. An agency must submit an adopted rule to the Rules
Review Commission within 30 days of the agency's adoption of the rule.
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(h) Explanation. - An agency must issue a concise written statement explaining
why the agency adopted a rule if, within 15 days after the agency adopts the rule, a
person asks the agency to do so. The explanation must state the principal reasons for and
against adopting the rule and must discuss why the agency rejected any arguments made
or considerations urged against the adoption of the rule. The agency must issue the
explanation within 15 days after receipt of the request for an explanation.

(1) Record. - An agency must keep a record of a rulemaking proceeding. The
record must include all written comments received, a transcript or recording of any public
hearing held on the rule, any fiscal note that has been prepared for the rule, and any
written explanation made by the agency for adopting the rule.
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§ 143-341. Powers and duties of Department.
The Department of Administration has the following powers and duties:
(1) Repealed by Session Laws 1979, 2nd Session, c. 1137, s. 38.
(2) Purchase and Contract:

a.

To exercise those powers and perform those duties which were,
at the time of the ratification of this Article, conferred by statute
upon the former Division of Purchase and Contract.

3) Architecture and Engineering:

a.

al.

To examine and approve all plans and specifications for the
construction or renovation of the following:

1. All State buildings or buildings located on State lands,
except those buildings over which a local building code
inspection department has and exercises jurisdiction. For
the purposes of this sub-sub-subdivision, buildings,
facilities, or projects located on State lands that are (1)
privately owned or privately leased and (i1) located within
the North Carolina Global TransPark are exempt.

2. All community college buildings meeting one of the
following criteria:

L. A project requiring the estimated expenditure of
public money for construction or repair work of
two million dollars ($2,000,000) or more prior to
the awarding of a contract for such work; and to
examine and approve all changes in those plans and
specifications made after the contract for such work
has been awarded.

II. Upon receipt of a written request from the State
Board of Community Colleges, a project requiring
the estimated expenditure of public money for
construction or repair work of less than two million
dollars ($2,000,000) prior to the awarding of a
contract for such work; and to examine and
approve all changes in those plans and
specifications made after the contract for such work
has been awarded.

To organize and schedule, within three weeks of designer
selection and before the design contract is let, a meeting of the
stakeholders for each State capital improvement project to
discuss plan review requirements and to define the terms of the
memorandum of understanding developed by the State Building

William W. Peaslee
Commission Counsel



bl.

Commission pursuant to G.S. 143-135.26(2). The stakeholders
shall include the funded agency, each State agency having plan
review responsibilities for the project, and the selected designer.
Notwithstanding the foregoing, the meeting need not be
scheduled if the funded agency so requests.

To assist, as necessary, all agencies in the preparation of
requests for appropriations for the construction or renovation of
all State buildings.

To certify that a statement of needs pursuant to G.S. 143C-3-3,
other than for a project of The University of North Carolina for
which advance planning has not been completed, is feasible. For
purposes of this sub-subdivision, "feasible" means that the
proposed project is sufficiently defined in overall scope; building
program; site development; detailed design, construction, and
equipment budgets; and comprehensive project scheduling so as
to reasonably ensure that it may be completed with the amount of
funds requested. At the discretion of the General Assembly,
advanced planning funds may be appropriated in support of this
certification. This sub-subdivision shall not apply to requests for
appropriations below the formal project limit, as set by the State
Building Commission.

To supervise the letting of all contracts for the design,
construction or renovation of all State buildings and all
community college buildings whose plans and specifications
must be examined and approved under a.2. of this subdivision.

To supervise and inspect all work done and materials used in the
construction or renovation of all State buildings and all
community college buildings whose plans and specifications
must be examined and approved under a.2. of this subdivision; to
act as the appropriate official inspector or inspection department
for purposes of G.S. 143-143.2; and no such work may be
accepted by the State or by any State agency until it has been
approved by the Department.

To require all State agencies to use existing plans and
specifications for construction projects, where feasible. Prior to
designing a project, State agencies shall consult with the
Department of Administration on the availability of appropriate
existing plans and specifications and the feasibility of using them
for a project.

To provide written allocation of the deduction allowed under
section 179D of the Code, as defined in G.S. 105-228.90, for
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4

designing energy efficient commercial building property that is
installed on or in property owned by the State. The allocation

must be made in accordance with section 179D of the Code.
Except for sub-subdivisions b., b1l., e., and f. of this subdivision, this
subdivision does not apply to either (i) the design, construction, or
renovation of projects by The University of North Carolina pursuant to

G.S. 116-31.11 or (ii) the North Carolina Zoological Park Council and

the Department of Natural and Cultural Resources, with respect to

projects at the North Carolina Zoological Park pursuant to G.S. 143B-

135.214.

Real Property Control:

a. To prepare and keep current a complete and accurate inventory
of all land owned or leased by the State or by any State agency.
This inventory shall show the location, including the latitude and
longitude of the center of the property, acreage, description,
source of title and current use of all land (including swamplands
or marshlands) owned by the State or by any State agency, and
the agency to which each tract is currently allocated. Surveys
may be made where necessary to obtain information for the
purposes of this inventory. Accurate plats or maps of all such
land may be prepared, or copies obtained where such maps or
plats are available.

b. To prepare and keep current a complete and accurate database of
all buildings owned or leased (in whole or in part) by the State or
by any State agency. This database shall serve as the State
inventory and shall include all of the following information and
floor plans of every such building shall be prepared or copies
obtained where such floor plans are available, where needed for
use in the allocation of space therein:

1. The building's location, including the latitude and
longitude of the center of the building.

2. A description of the operations supported by the building.

3. The agency or agencies that occupy the building.

4. Ownership information for the building.

5. The size of the building in terms of both gross and usable
square feet.

6. A description of the building.

7. The building's condition assessment, including the

estimated cost to make needed repairs and renovations as
well as the date that the last condition assessment was
completed.
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b2.

b3.

10

8. The building's annual operating costs.

9. The building's annual maintenance costs.

10. The number of usable workspaces contained in the
building.

11.  The number of full-time equivalent positions assigned to
the building by each agency occupant.

12. The amount of the building that is utilized, measured in

accordance with the procedures developed pursuant to
G.S. 143-341.2(a)(3).

13. Maintenance record, including replacement and

maintenance schedules for all major mechanical systems.

14. Parking and employee facilities.

15. Any other information deemed relevant by the

Department of Administration.

The Department of Administration shall develop procedures that
ensure that the data included in the inventories required by sub-
subdivisions a. and b. of this subdivision is collected and
displayed in a consistent manner across State agencies and land
and building types.

The Department of Administration shall use the North Carolina
Identity Management service, or a similar successor program
when updating the inventories required by sub-subdivisions a.
and b. of this subdivision.

Nothing in this sub-subdivision shall be construed to require the
release or display of floor plans except upon request by a unit of
the executive, legislative, or judicial branch of State government,
such as a department, an institution, a division, a commission, a
board, a council, or The University of North Carolina.

To obtain and deposit with the Secretary of State the originals of
all deeds and other conveyances of real property to the State or to
any State agency, copies of all leases wherein the State or any
State agency is lessor or lessee, and certified copies of wills,
judgments, and other instruments whereby the State or any State
agency has acquired title to real property. Where an original of a
deed, lease, or other instrument cannot be found, but has been
recorded in the registry of office of the clerk of superior court of
any county, a certified copy of such deed, conveyance, or
instrument shall be obtained and deposited with the Secretary of
State.

To acquire, whether by purchase, exercise of the power of
eminent domain, lease, or rental, all land, buildings, and space in
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d2.

buildings for all State agencies, subject to the approval of the
Governor and Council of State in each instance. The Governor,
acting with the approval of the Council of State, may adopt rules
(1) exempting from any or all of the requirements of this
paragraph such classes of lease, rental, easement, and right-of-
way transactions as he deems advisable; and (ii) authorizing any
State agency to enter into and/or approve the classes of
transactions thus exempted from the requirements of this
paragraph; and (iii) delegating to any other State agency the
authority to approve the severance of buildings and standing
timber from State lands; upon such approval of severance, the
buildings and timber so affected shall be treated, for the purposes
of this Chapter, as personal property. Any contract entered into
or any proceeding instituted contrary to the provisions of this
paragraph is voidable in the discretion of the Governor and
Council of State.

To require all State departments, institutions, and agencies to
use State-owned office space instead of negotiating or
renegotiating leases for rental of office space. In investigating the
availability of office space already owned by the State or by a
State agency which might meet the requirements of the
requesting agency, the Department of Administration shall
review the utilization information maintained in the real property
database pursuant to this subdivision. Any lease entered into
contrary to the provisions of this paragraph is voidable in the
discretion of the Governor and the Council of State.

The Department of Administration shall report to the Joint
Legislative Commission on Governmental Operations and to the
Fiscal Research Division no later than May 1 of each year on
leased office space.

To purchase or finance the purchase of buildings, utilities,
structures, or other facilities or property developments, including
streets and landscaping, the acquisition of land, equipment,
machinery, and furnishings in connection therewith; additions,
extensions, enlargements, renovations, and improvements to
existing buildings, utilities, structures, or other facilities or
property developments, including streets and landscaping; land
or any interest in land; other infrastructure; furniture, fixtures,
equipment, vehicles, machinery, and similar items; or any
combination of the foregoing, through installment-purchase,
lease-purchase, or other similar type installment financing
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agreements in the manner and to the extent provided in Article 9
of Chapter 142 of the General Statutes. Any contract entered into
or any proceeding instituted contrary to the provisions of this
paragraph is voidable in the discretion of the Council of State.

To make all sales of real property (including marshlands or
swamplands) owned by the State or by any State agency, with the
approval of the Governor and Council of State in each instance.
All conveyances in fee by the State shall be executed in
accordance with the provisions of G.S. 146-74 through 146-78.
Any conveyance of land made or contract to convey land entered
into without the approval of the Governor and Council of State is
voidable in the discretion of the Governor and Council of State.
The proceeds of all sales of swamplands or marshlands shall be
dealt with in the manner required by the Constitution and
statutes.

With the approval of the Governor and Council of State, to
make all leases and rentals of land or buildings owned by the
State or by any State agency, and to sublease land or buildings
leased by the State or by any State agency from another owner,
where such land or building owned or leased by the State or by
any State agency is not needed for current use. The Governor,
acting with the approval of the Council of State, may adopt rules
(1) exempting from any or all of the requirements of this
paragraph such classes of lease or rental transactions as he deems
advisable; and (i1) authorizing any State agency to enter into
and/or approve the classes of transactions thus exempted from
the requirements of this paragraph; and (iii) delegating to any
other State agency the authority to approve the severance of
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buildings and standing timber from State lands; upon such approval of
severance, the buildings and timber so affected shall be treated,
for the purposes of this Chapter, as personal property. Any lease
or rental agreement entered into contrary to the provisions of this
paragraph is voidable in the discretion of the Governor and
Council of State.

g. To allocate and reallocate land, buildings, and space in buildings
to the several State agencies, in accordance with rules adopted by
the Governor with the approval of the Council of State; provided
that if the proposed reallocation is of land with an appraised
value of at least twenty-five thousand dollars ($25,000), the
reallocation may only be made after consultation with the Joint
Legislative Commission on Governmental Operations. The
authority granted in this paragraph shall not apply to the State
Legislative Building and grounds or to the Legislative Office
Building and grounds.

h. To require any State agency to make reports regarding the land
and buildings owned by it or allocated to it at such times and in
such form as the Department may deem necessary.

1. To determine whether all deeds, judgments, and other
instruments whereby title to real estate has been or may be
acquired by the State or by any State agency have been properly
recorded in the county wherein the real property is situated, and
to make or cause to be made proper recordation of such
instruments. The Department may have previously recorded
instruments which conveyed title to or from the State or any State
agency or officer reindexed, where necessary, to show the State
of North Carolina or grantor or grantee, as the case may be, and
the cost of such reindexing shall be paid from the State Land

Fund.

]. To call upon the Attorney General for advice and assistance in
the performance of any of the foregoing duties.

k. None of the provisions of this subdivision apply to highway or

railroad rights-of-way or other interests or estates in land held for
the same or similar purposes, or to the acquisition or disposition
of such rights-of-way, interests, or estates in land.

. To manage and control the vacant and unappropriated lands,
swamplands, lands acquired by the State by virtue of being sold
for taxes, and submerged lands of the State, pursuant to Chapter
146 of the General Statutes.
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)
a.
b.
C.
(6)
a.
b.

To contract for or approve all contracts for all appraisals and
surveys of real property for all State agencies; provided,
however, this provision shall not apply to appraisals and surveys
obtained in connection with the acquisition of highway rights-of-
way, borrow pits, or other interests or estates in land acquired for
the same or similar purposes, or to the disposition thereof, by the
Board of Transportation.

To petition for the annexation of state-owned lands into any
municipality.

To provide that no fee, other than reimbursement of actual costs
incurred and actual revenues lost by the State, shall be charged
when State buildings are made available to a production
company for a production. As used in this subdivision, the term
"production company" has the meaning provided in G.S. 105-
164.3.

Administrative Analysis:

To study the organization, methods, and procedures of all State
agencies, to formulate plans for improvements in the
organization, methods, and procedures of any agency studied,
and to advise and assist any agency studied in effecting
improvements in its organization, methods, and procedures.

To report to the Governor its findings and recommendations
concerning improvements in the organization, methods, and
procedures of any State agency, when such improvements cannot
be effected by the cooperative efforts of the Department and the
agency concerned.

To submit to the Governor for transmittal to the General
Assembly recommended legislation where such legislation is
necessary to effect improvements in the organization, methods,
and procedures of any State agency.

State and Regional Planning:

To assist the Director of the Budget in reviewing the capital
improvements needs and requests of all State agencies, and in
preparing a coordinated biennial capital improvements budget
and longer range capital improvements programs.

In cooperation with State agencies and other public and private
agencies, to collect, analyze, and keep up-to-date a
comprehensive collection of economic and social data pertinent
to State planning, which shall be available to State and local
governmental agencies and private agencies.
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(7)
a.
b.
(8)
a.
b.

To coordinate and review all planning activity relative to federal

government requirements for general statewide or regional
comprehensive program planning.

To make economic analyses, studies, and projections and to
advise the Governor on courses of action desirable for the
maintenance of a sound economy.

To encourage and assist in the development of the planning
process within State and local governmental agencies.

To assist State agencies by providing them with basic
information and technical assistance needed in preparing their
short-range and long-range programs.

To develop and maintain liaison and cooperative arrangements
with federal, interstate, State, and private agencies and
organizations in the interest of obtaining information and
assistance with respect to State and regional planning.

To develop and maintain a comprehensive plan for the
development of the State, representing the coordinated efforts
and contributions of all participating planning groups.

In cooperation with the counties, the cities and towns, the
federal government, multi-state commissions and private
agencies and organizations, to develop a system of multi-county,
regional planning districts to cover the entire State, and to assist
in preparing for those districts comprehensive development plans
coordinated with the comprehensive development plan for the
State.

Development Programs:

To participate in development programs, to enter into contracts,

formulate plans and to do all things necessary to implement
development programs in any area of the State.

To accept, receive and disburse, in furtherance of its functions,
any funds, grants and services made available by the federal
government and its agencies, any county, municipality, private or
civic sources.

General Services:

To locate, maintain and care for public buildings and grounds; to
establish, locate, maintain, and care for walks, driveways, trees,
shrubs, flowers, fountains, monuments, memorials, markers, and
tablets on public grounds; and to beautify the public grounds.
To provide necessary and adequate cleaning and janitorial
service, elevator operation service, and other operation or
maintenance services for the public buildings and grounds.
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e

To provide necessary night watchmen for the public buildings
and grounds.

To make prompt repair of all public buildings and the
equipment, furniture, and fixtures thereof; and to establish and
operate shops for that purpose.

To keep in repair, out of funds appropriated for that purpose, the
furniture of the halls of the Senate and House of Representatives
and the rooms of the Capitol used by the officers, clerks, and
other employees of the General Assembly.

Struck out by Session Laws 1959, c. 68, s. 3.

To establish and operate a mail service center that shall be used
by all State agencies other than the Division of Employment
Security (DES) of the Department of Commerce, and in
connection therewith and in the discretion of the Secretary, to do
all things necessary in connection with the maintenance of the
mail service center. The Secretary shall allocate and charge
against the respective departments and agencies their
proportionate parts of the cost of the maintenance of the mail
service center. The Secretary shall develop a plan for the efficient
operation of the center that meets the needs of State agencies,
ensures timely delivery of mail, and ensures no loss of federal
funds.

To provide necessary and adequate messenger service for the
State agencies served by the Department. However, this may not
be construed as preventing the employment and control of
messengers by any State agency when those messengers are
compensated out of the funds of the employing agency.

To establish and operate a central motor fleet and such
subsidiary related facilities as the Secretary may deem necessary,
and to that end:

1. To establish and operate central facilities for the
maintenance, repair, and storage of state-owned passenger
motor vehicles for the use of State agencies; to utilize any
available State facilities for that purpose; and to establish
such subsidiary facilities as the Secretary may deem
necessary.

2. To acquire passenger motor vehicles by transfer from
other State agencies and by purchase. All motor vehicles
transferred to or purchased by the Department shall
become part of a central motor fleet.
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2a.

2b.

2cC.

Every new motor vehicle transferred to or purchased by

the Department that is designed to operate on diesel fuel
shall be covered by an express manufacturer's warranty
that allows the use of B-20 fuel, as defined in G.S. 143-
58.4. This sub-sub-subdivision does not apply if the
intended use, as determined by the Department, of the new
motor vehicle requires a type of vehicle for which an
express manufacturer's warranty allows the use of B-20
fuel is not available.

As used in this sub-sub-subdivision, "fuel economy" and
"class of comparable automobiles" have the same meaning
as in Part 600 of Title 40 of the Code of Federal
Regulations (July 1, 2008 Edition). As used in this sub-
sub-subdivision, "passenger motor vehicle" has the same
meaning as "private passenger vehicle" as defined in
G.S. 20-4.01. Notwithstanding the requirements of sub-
sub-subdivision 2a. of this sub-subdivision, every request
for proposals for new passenger motor vehicles to be
purchased by the Department shall state a preference for
vehicles that have a fuel economy for the new vehicle's
model year that is in the top fifteen percent (15%) of its
class of comparable automobiles. The award for every
new passenger motor vehicle that is purchased by the
Department shall be based on the Department's evaluation
of the best value for the State, taking into account fuel
economy ratings and life cycle cost that reasonably
consider both projected fuel costs and acquisition costs.
This sub-sub-subdivision does not apply to vehicles used
in law enforcement, emergency medical response, and
firefighting.

To participate in the energy credit banking and selling
program under G.S. 143-58.4. The Division of Motor
Fleet Management of the Department of Administration is
eligible to receive proceeds from the Alternative Fuel
Revolving Fund under G.S. 143-58.5 to purchase
alternative fuel, develop alternative fuel refueling
infrastructure, or purchase AFVs as defined in G.S. 143-
58.4.

To require on a schedule determined by the Department
all State agencies to transfer ownership, custody or control
of any or all passenger motor vehicles within the
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ownership, custody or control of that agency to the
Department, except those motor vehicles under the
ownership, custody or control of the Highway Patrol, the
State Bureau of Investigation, the State Capitol Police, the
Alcohol Law Enforcement Division of the Department of
Public Safety, the Samarcand Training Academy, or the
constituent institutions of The University of North
Carolina which are used primarily for law-enforcement
purposes.

To maintain, store, repair, dispose of, and replace state-
owned motor vehicles under the control of the
Department, using best management practices. The
Department shall ensure that state-owned vehicles are
replaced when most cost effective using a replacement
formula developed by the Department and reviewed
periodically for appropriateness of use. The Department
shall report semiannually to the cochairs of the Joint
Appropriations Subcommittee on General Government, on
or before October 15 and March 15, on the effect of any
new or revised replacement formula on the cost of
operating the central motor fleet, including the amount of
any savings from use of any new or revised replacement
formula.

Upon proper requisition, proper showing of need for use
on State business only, and proper showing of proof that
all persons who will be driving the motor vehicle have
valid drivers' licenses, to assign economically suitable
transportation, either on a temporary or permanent basis,
to any State employee or agency. An agency assigned a
motor vehicle may not allow a person to operate that
motor vehicle unless that person displays to the agency
and allows the agency to copy that person's valid driver's
license. Notwithstanding G.S. 20-30(6), persons or
agencies requesting assignment of motor vehicles may
photostat or otherwise reproduce drivers' licenses for
purposes of complying with this subpart.

As used in this subpart, "economically suitable
transportation” means the most cost-effective standard
vehicle in the State motor fleet, unless special towing
provisions are required by the agency. The Department
may not assign any employee or agency a motor vehicle
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that is not economically suitable. The Department shall
not approve requests for vehicle assignment or
reassignment when the purpose of that assignment or
reassignment is to provide any employee with a newer or
lower mileage vehicle because of his or her rank,
management authority, or length of service or because of
any non-job-related reason. The Department shall not
assign "special use" vehicles, such as four-wheel drive
vehicles or law enforcement vehicles, to any agency or
individual except upon written justification, verified by
historical data, and accepted by the Secretary. The
Department may provide law enforcement vehicles only to
those agencies which have statutory pursuit authority.

To allocate and charge against each State agency to
which transportation is furnished its proportionate part of
the cost of maintenance and operation of the motor fleet.

The amount allocated and charged by the Department
of Administration to State agencies to which
transportation is furnished shall take into account all of the
following: (1) vehicle replacement cost, (i1) maintenance
cost, (ii1) insurance, (iv) use of telematics devices, and (v)
the Department's administration cost.

To adopt, with the approval of the Governor, reasonable
rules for the efficient and economical operation,
maintenance, repair, and replacement, as limited by sub-
sub-subdivision 4. of sub-subdivision 1. of this
subdivision, of all state-owned motor vehicles under the
control of the Department, and to enforce those rules; and
to adopt, with the approval of the Governor, reasonable
rules regulating the use of private motor vehicles upon
State business by the officers and employees of State
agencies, and to enforce those rules. The Department, with
the approval of the Governor, may delegate to the
respective heads of the agencies to which motor vehicles
are permanently assigned by the Department the duty of
enforcing the rules adopted by the Department pursuant to
this sub-sub-subdivision. Any person who violates a rule
adopted by the Department and approved by the Governor
is guilty of a Class 1 misdemeanor. Nothing in this sub-
subdivision shall be construed as prohibiting the
Department from contracting with private vendors for
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7a.

short-term rental motor vehicles to be used by officers and
employees of State agencies for State business.

To adopt with the approval of the Governor and to
enforce rules and to coordinate State policy regarding (1)
the permanent assignment of state-owned passenger motor
vehicles and (i1) the use of and reimbursement for those
vehicles for the limited commuting permitted by this
subdivision. For the purpose of this subdivision 7a., "state-
owned passenger motor vehicle" includes any state-owned
passenger motor vehicle, whether or not owned,
maintained or controlled by the Department of
Administration, and regardless of the source of the funds
used to purchase it. Notwithstanding the provisions of
G.S. 20-190 or any other provisions of law, all state-
owned passenger motor vehicles are subject to the
provisions of this subdivision 7a.; no permanent
assignment shall be made and no one shall be exempt
from payment of reimbursement for commuting or from
the other provisions of this subdivision 7a. except as
provided by this subdivision 7a. Commuting, as defined
and regulated by this subdivision, is limited to those
specific cases in which the Secretary has received and
accepted written justification, verified by historical data.
The Department shall not assign any state-owned motor
vehicle that may be used for commuting other than those
authorized by the procedure prescribed in this subdivision.

A State-owned passenger motor vehicle shall not be
permanently assigned to an individual who is likely to
drive it on official business at a rate of less than 3,150
miles per quarter unless (i) the individual's duties are
routinely related to public safety or (ii) the individual's
duties are likely to expose the individual routinely to life-
threatening situations. A State-owned passenger motor
vehicle shall also not be permanently assigned to an
agency that is likely to drive it on official business at a
rate of less than 3,150 miles per quarter unless the agency
can justify to the Division of Motor Fleet Management the
need for permanent assignment because of the unique use
of the vehicle. Each agency, other than the Department of
Transportation, that has a vehicle assigned to it or has an
employee to whom a vehicle is assigned shall submit a
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quarterly report to the Division of Motor Fleet
Management on the miles driven during the quarter by the
assigned vehicle. The Division of Motor Fleet
Management shall review the report to verify that each
motor vehicle has been driven at the minimum allowable
rate. If it has not and if the department by whom the
individual to which the car is assigned is employed or the
agency to which the car is assigned cannot justify the
lower mileage for the quarter, the permanent assignment
shall be revoked immediately. The Department of
Transportation shall submit an annual report to the
Division of Motor Fleet Management on the miles driven
during the year by vehicles assigned to the Department or
to employees of the Department. If a vehicle included in
this report has not been driven at least 12,600 miles during
the year, the Department of Transportation shall review
the reasons for the lower mileage and decide whether to
terminate the assignment. The Division of Motor Fleet
Management may not revoke the assignment of a vehicle
to the Department of Transportation or an employee of
that Department for failure to meet the minimum mileage
requirement unless the Department of Transportation
consents to the revocation.

Every individual who uses a State-owned passenger
motor vehicle, pickup truck, or van to drive between the
individual's official work station and his or her home,
shall reimburse the State for these trips at a rate computed
by the Department. This rate shall be derived from a
method that approximates the benefit derived from the use
of the vehicle as prescribed by federal law, which may
include the lease value rule described in Publication 15-B
of the Internal Revenue Service. Reimbursement for a
member of the Council of State shall be for the actual
number of days the member uses the vehicle to commute
during the month. Reimbursement for any other individual
shall be for 20 days per month regardless of how many
days the individual uses the vehicle to commute during the
month. Reimbursement shall be made by payroll
deduction. Funds derived from reimbursement on vehicles
owned by the Motor Fleet Management Division shall be
deposited to the credit of the Division; funds derived from
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reimbursements on vehicles initially purchased with
appropriations from the Highway Fund and not owned by
the Division shall be deposited in a Special Depository
Account in the Department of Transportation, which shall
revert to the Highway Fund; funds derived from
reimbursement on all other vehicles shall be deposited in a
Special Depository Account in the Department of
Administration which shall revert to the General Fund.
Commuting, for purposes of this sub-sub-subdivision,
does not include those individuals whose office is in their
home, as determined by the Department of
Administration, Division of Motor Fleet Management.
Also, this sub-sub-subdivision does not apply to the
following vehicles: (1) clearly marked police and fire
vehicles, (ii) delivery trucks with seating only for the
driver, (ii1) flatbed trucks, (iv) cargo carriers with over a
14,000 pound capacity, (v) school and passenger buses
with over 20 person capacities, (vi) ambulances, (vii)
[Repealed]. (viii) bucket trucks, (ix) cranes and derricks,
(x) forklifts, (xi) cement mixers, (xii) dump trucks, (xii1)
garbage trucks, (xiv) specialized utility repair trucks
(except vans and pickup trucks), (xv) tractors, (xvi)
unmarked law-enforcement vehicles that are used in
undercover work and are operated by full-time, fully
sworn law-enforcement officers whose primary duties
include carrying a firearm, executing search warrants, and
making arrests, and (xvii) any other vehicle exempted
under Section 274(d) of the Internal Revenue Code of
1954, and Federal Internal Revenue Service regulations
based thereon. The Department of Administration,
Division of Motor Fleet Management, shall report
quarterly to the Joint Legislative Commission on
Governmental Operations and to the Fiscal Research
Division of the Legislative Services Office on individuals
who use State-owned passenger motor vehicles, pickup
trucks, or vans between their official work stations and
their homes, who are not required to reimburse the State
for these trips.

The Department of Administration shall revoke the
assignment or require the Department owning the vehicle
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to revoke the assignment of a State-owned passenger

motor vehicle, pickup truck or van to any individual who:

L. Uses the vehicle for other than official business
except in accordance with the commuting rules;

IL. Fails to supply required reports to the Department
of Administration, or supplies incomplete reports,
or supplies reports in a form unacceptable to the
Department of Administration and does not cure
the deficiency within 30 days of receiving a request
to do so;

1. Knowingly and willfully supplies false
information to the Department of Administration
on applications for permanent assignments,
commuting reimbursement forms, or other required
reports or forms;

IV. Does not personally sign all reports on forms
submitted for vehicles permanently assigned to him
or her and does not cure the deficiency within 30
days of receiving a request to do so;

V. Abuses the vehicle; or

VI.  Violates other rules or policy promulgated by the
Department of Administration not in conflict with
this act.

A new requisition shall not be honored until the
Secretary of the Department of Administration is assured
that the violation for which a vehicle was previously
revoked will not recur.

The Department of Administration, with the approval
of the Governor, may delegate, or conditionally delegate,
to the respective heads of agencies which own passenger
motor vehicles or to which passenger motor vehicles are
permanently assigned by the Department, the duty of
enforcing all or part of the rules adopted by the
Department of Administration pursuant to this subdivision
7a. The Department of Administration, with the approval
of the Governor, may revoke this delegation of authority.

Notwithstanding the provisions of this section and
G.S. 14-247, the Department of Administration may allow
the organization sanctioned by the Governor's Council on
Physical Fitness to conduct the North Carolina State
Games to use State trucks and vans for the State Games of
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North Carolina. The Department of Administration shall
not charge any fees for the use of the vehicles for the State
Games. The State shall incur no liability for any damages
resulting from the use of vehicles under this provision.
The organization that conducts the State Games shall carry
liability insurance of not less than one million dollars
($1,000,000) covering such vehicles while in its use and
shall be responsible for the full cost of repairs to these
vehicles if they are damaged while used for the State
Games.

8. To adopt and administer rules for the control of all state-
owned passenger motor vehicles and to require State
agencies to keep all records and make all reports regarding
motor vehicle use as the Secretary deems necessary.

9. To acquire motor vehicle liability insurance on all State-
owned motor vehicles under the control of the
Department.

10. To contract with the appropriate State prison authorities

for the furnishing, upon such conditions as may be agreed
upon from time to time between such State prison
authorities and the Secretary, of prison labor for use in
connection with the operation of a central motor fleet and
related activities.

11. To report annually to the Joint Legislative Oversight
Committee on General Government on any rules adopted,
amended or repealed under sub-sub-subdivisions 3., 7., or
7a. of this sub-subdivision.

To establish and operate central mimeographing and duplicating
services, central stenographical and clerical pools, and other
central services, if the Governor after appropriate investigation
deems it advisable from the standpoint of efficiency and
economy in operation to establish any or all such services. The
Secretary may allocate and charge against the respective agencies
their proportionate part of the cost of maintenance and operation
of the central services which are established, in accordance with
the rules adopted by him and approved by the Governor and
Council of State pursuant to paragraph k, below. Upon the
establishment of central mimeographing and duplicating services,
the Secretary may, with the approval of the Governor, require
any State agency to be served by those central services to transfer
to the Department ownership, custody, and control of any or all

William W. Peaslee
Commission Counsel



)
(10)

(11)

(12)

mimeographing and duplicating equipment and supplies within
the ownership, custody, or control of such agency.

k. To require the State agencies and their officers and employees to
utilize the central facilities and services which are established;
and to adopt, with the approval of the Governor and Council of
State, reasonable rules and procedures requiring the utilization of
such central facilities and services, and governing their operation
and the charges to be made for their services.

L. To provide necessary information service for visitors to the
Capitol.
m. To perform such additional duties and exercise such additional

powers as may be assigned to it by statute or by the Governor.

Repealed by Session Laws 1989, c. 239, s. 2.

Block Grants. - To establish and maintain a block grants manual that
will ensure uniform administration of block grant funds. The manual
shall be a comprehensive source of reference for all general and
statewide administrative procedures for block grant funds. The manual
shall contain the applicable procedures for: the contents of an
application, which shall be as simple as possible; the awarding of or
contracting with block grant funds; auditing, which shall, to the extent
possible, promote the use of single audits of grantees; the ensuring of
civil rights compliance by grantees; and monitoring.

Energy-related matters. - To exercise those powers and perform those
duties prescribed in Article 1 of Chapter 113B and Part 1 of Article 3B
of Chapter 143 of the General Statutes and Parts 2 and 3 of this Article.

Nonpublic Schools:

a. Via the Division of Nonpublic Education (Division), to submit
reports to the Joint Legislative Oversight Committee on General
Government, the Joint Legislative Oversight Committee on
Education, and the Fiscal Research Division by July 15 of each
year that include all of the following, including the methodology
used to gather or estimate the information:

l. For schools to which Part 1 and Part 2 of Article 39 of
Chapter 115C of the General Statutes relate, excluding
home schools as defined in Part 3 of Article 39 of Chapter
115C of the General Statutes:

L. Statewide. -

A. Total number of all schools and total
number of schools by type. For purposes of
this subdivision, the term "type" means the
school 1s operating as a private church
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school or school of religious charter under
Part 1 or as a nonpublic school under Part 2
of Article 39 of Chapter 115C of the General
Statutes.

B. Total student enrollment and total student
enrollment by type of school.

C. Total student enrollment by grade.

D. Total student enrollment by sex.
II. For each county. -
A. Total number of all schools and total
number of schools by type.
B. Total student enrollment and total student

enrollment by type of school.

C. Total student enrollment by grade.

2. For home schools as that term is defined in Part 3 of
Article 39 of Chapter 115C of the General Statutes:
L. Statewide. -

A. Total number of all home schools and total
number of home schools electing to operate
under Part 1 and total number electing to
operate under Part 2 of Article 39 of Chapter
115C of the General Statutes.

B. Total student enrollment and total student
enrollment for home schools electing to
operate under Part 1 and total enrollment for
home schools electing to operate under Part
2 of Article 39 of Chapter 115C of the
General Statutes.

C. Total student enrollment by grade.

II. For each county. -

A. Total number of home schools.

B. Total student enrollment.

b. The Division shall prepare separate reports for the information
required by sub-sub-subdivisions a.1. and a.2. of this subdivision.

c. The Division shall annually prepare and publish on its website a
statistical history report on (i) the total number of schools and
total student enrollment for schools to which Part 1 and Part 2 of
Article 39 of Chapter 115C of the General Statutes relate,
excluding home schools, and (i1) the total number of home
schools and the total student enrollment for home schools.
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(13)  Report on Vehicles Managed. - Beginning on June 1, 2022, and
semiannually thereafter, the Department of Administration shall provide
a report to the Joint Legislative Oversight Committee on General
Government and the Joint Legislative Oversight Committee on Justice
and Public Safety on the status of all motor vehicles managed by the
Department of Administration for the Department of Public Safety. The
report shall include all of the following information:

a. The number of motor vehicles managed by the Department of
Administration for the Department of Public Safety.

b. The condition of each motor vehicle, including the mileage on
each motor vehicle.

C. The average amount of time taken to repair or replace a motor
vehicle.

d. The number and condition of any backup motor vehicles

managed by the Department of Administration and available for
use by the Department of Public Safety, including the location
and condition of each motor vehicle.
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01 NCAC 06B .0307 is adopted with changes as published in 38:05 NCR 255 as follows:

01 NCAC 06B .0307 LEASES AT STATE FAIRGROUNDS AND WNC AG CENTER

The Department of Agriculture and Consumer Services, without prior approval of the Council of State, is authorized
to enter into leases of buildings or land, and contracts for the furnishing of rides, shows and other related services on
the State Fairgrounds and the WNC Ag Center, provided that the duration of each lease, rental agreement or contract
shall not exceed 20 days per year for up to three years, plus-areasenable-numberof 10 days before and after an event
for move-in and move-out. A lease, rental agreement or contract for more than one year, which provides for a payment
to the State of more than one hundred thousand dollars ($100,000) per year, shall be awarded to the highest qualified
bidder;as-determined-by in a request for proposals issued by the Department.

History Note:  Authority G.S.446-35; 143-341(4)df; 143-341(4)f; Council of State Resolution of July 1, 1975;
Eff. February 1, 1976;
Readopted Eff. February 27, 1979;
Amended Eff. January 1, 2006; August 1, 1988;
Expired Eff. August 1, 2018 pursuant to G.S. 150B-21.34,
Eff. January 1, 2024.
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