TEMPORARY RULE-MAKING OAH USE ONLY
FINDINGS OF NEED VOLUME:

[Authority G.S. 150B-21.1]

ISSUE:

1. Rule-Making Agency: State Board of Elections
2. Rule citation & name: 08 NCAC 20 .0101 (Challenge to Appointment of an Observer), 08 NCAC 20 .0102 (Appeal of
Removal of an Observer From a Voting Site), 08 NCAC 20 .0103 (Identification of Observers)
3. Action: X] Adoption > Amendment [] Repeal
4. Was this an Emergency Rule: [ ] Yes Effective date:
X No
5. Provide dates for the following actions as applicable:
a. Proposed Temporary Rule submitted to OAH: November 29, 2023
b. Proposed Temporary Rule published on the OAH website: December 1, 2023
c. Public Hearing date: December 15, 2023
d. Comment Period: November 29, 2023 — December 19, 2023
e. Notice pursuant to G.S. 150B-21.1(a3)(2): November 29, 2023
f. Adoption by agency on: January 2, 2024
g. Proposed effective date of temporary rule [if other than effective date established by G.S. 150B- 21.1(b)
and G.S. 150B-21.3]: As soon as possible (early voting starts Feb. 15, 2024)
h. Rule approved by RRC as a permanent rule [See G.S. 150B-21.3(b2)]: N/A
6. Reason for Temporary Action. Attach a copy of any cited law, regulation, or document necessary for the review.
[ ] Aserious and unforeseen threat to the public health, safety or welfare.
X] The effective date of a recent act of the General Assembly or of the U.S. Congress.
Cite: S.L.2023-140, sec. 7(a)—(b)
Effective date: Jan. 1, 2024
[] A recent change in federal or state budgetary policy.
Effective date of change:
[] A recent federal regulation.
Cite:
Effective date:
[] A recent court order.
Cite order:
[] State Medical Facilities Plan.
X] Other: Pursuant to GS 150B-21.1(a)(11), the need for the State Board of Elections to adopt a temporary rule upon
any abbreviated notice or hearing the agency finds practical for the following: To implement provisions of state law for
which the State Board of Elections has been authorized to adopt rules, and the need for the rule to become effective
immediately in order to preserve the integrity of upcoming elections and the elections process.
Explain: With the enactment of S.L. 2023-140, the existing statute governing election observers has been completely rewritten.

The current rule governing observers, 08 NCAC 20 .0101, has been rendered largely obsolete. The subjects that the current rule
addresses—the appointment procedures for observers and rules governing their conduct—have been addressed in specific ways by

the

new observer law—G.S. 163-45.1, once codified. The new law requires the State Board to issue rules to address the following

specific items: how to handle challenges to the appointment of observers brought by those who are authorized in statute to issue

such challenges, how to handle appeals of those challenge decisions, how to handle appeals from a chief judge’s decision to remove
observer from service, and whether to require observers to wear identification badges so that voters and poll workers can identify

an
the

m and their purpose at the polls. Temporary procedures were required because there was not enough time before the start of

early voting in the 2024 primary—February 15—to complete the permanent rulemaking process.
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7. Why is adherence to notice and hearing requirements contrary to the public interest and the immediate adoption of the
rule is required?

The State Board of Elections unanimously found the following, at an open meeting conducted on November 28, 2023, regarding the
use of temporary rulemaking procedures for these proposed rules:

(1) adherence to the notice and hearing requirements of permanent rulemaking would be contrary to the public interest in this
instance, because it would mean that the rules could not go into effect for the next round of in-person voting, leaving obsolete
observer rules in place and providing no rules for new challenge and appeal procedures set forth in a recent session law;

(2) the immediate adoption of the proposed rules is required to implement provisions addressing election observers that were
recently enacted by the General Assembly and which the State Board has been authorized to adopt rules for;

(3) the abbreviated notice and hearing schedule adopted by the State Board are of practical necessity, to gather public input on the
proposed rules in enough time to propose their adoption in advance of voting in the 2024 primary; and

(4) the rules need to become effective immediately in order to preserve the integrity of upcoming elections and the elections
process.

8. Rule establishes or increases a fee? (See G.S. 12-3.1)

] Yes

Agency submitted request for consultation on:
Consultation not required. Cite authority:

X No

9. Rule-making Coordinator: Paul Cox, General Counsel 10. Signature of Agency Head*:

Phone: 919-814-0717 Q

CQJ/‘%/ ~

E-Mail: paul.cox@ncsbe.gov * |f this function has been delegated (reassigned) pursuant
to G.S. 143B-10(a), submit a copy of the delegation with
this form.

Agency contact, if any: Typed Name: Alan Hirsch

Phone: Title: Chair

E-Mail: E-Mail: alan.hirsch.board@ncsbe.gov

RULES REVIEW COMMISSION USE ONLY \
Action taken: Submitted for RRC Review:

[] Date returned to agency:
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REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10

AGENCY: State Board of Elections
RULE CITATION: 08 NCAC 20.0101
DEADLINE FOR RECEIPT: January 26, 2024

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

Page 2, Lines 22-37: As written, a county board of elections would hold two meetings
on its own motion to remove an observer. The first meeting is to challenge the observer
and the second is a hearing on its challenge motion. Is that correct?

Page 2, Line 35: Business days or calendar days?

Page 2, Line 35: As G.S. 143-318.12 requires notice “at least 48 hours before the time
of the meeting”, doesn’t the requirement of a hearing “no later than two days after the
challenge is filed” create a conflict? For example, if a challenge is filed by email at 10:30
PM on Monday, pursuant to the rule the hearing would need to be held no later than
11:59 PM Wednesday (two days). The county board then opens the email Tuesday at
9:00 AM and must give 48 hours notice of a hearing which could be no sooner that 9:00
AM Thursday. Thus, compliance with the rule and the statute are not possible.

Page 2, Lines 36-37, Page 2, Lines 1-5: It is unclear whether the Board is augmenting
or supplanting the requirements of G.S. 143-318.12. If the latter, explain how this is
lawful. Consider, “In addition to the requirements of G.S. 143-318.12...”

Page 3, Line 5: Change “may” to “shall” or state the criteria the county board shall use
to make the determination whether to accept submissions. When will notice be
provided of determination? Before the hearing?

Page 3, Line 13: If it meets the Board’s intention, add “only” between “may” and “be”.
If that is not the Board’s intention, it is unclear who can appeal. Can the observer
appeal?

Page 3, Line 15: Add “pursuant to Paragraph (b) of this Rule” after “served”.

Page 3, Line 18: Change “must” to “shall”.

William W. Peaslee
Commission Counsel
Date submitted to agency: January 11, 2024



Page 3, Line 19: Change “may” to “shall” or state the criteria the Board use to make
the determination to accept oral argument.

Page 3, Lines 24-26: What is the time frame within which the decision must be served?

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church
Road, Raleigh, North Carolina 27609.

William W. Peaslee
Commission Counsel
Date submitted to agency: January 11, 2024
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08 NCAC 20 .0101 is amended under temporary procedures with changes as follows:

CHAPTER 20 - ELECTION OBSERVERS

08 NCAC 20 .0101 EEECTION-OBSERVERS-CHALLENGE TO THE APPOINTMENT OF AN
OBSERVER
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(a) Filing of Challenges. A county board of elections, by a majority vote and documented through a written statement

made by any board member, may challenge the appointment of any observer appointed to serve in that county, and a

chief judge of a voting place may challenge the appointment of any observer who is eligible to serve in that voting

place. The challenge shall be submitted electronically or in writing to the county board of elections office before the

observer is scheduled to serve. The challenge shall contain the following information:

(1) the name of the observer;

(2) the party or unaffiliated candidate that appointed the observer; and
(3) the basis for the challenge pursuant to G.S. 163-45.1(f).

The county board of elections office shall immediately provide a copy of the challenge to the chair of the political

party or candidate that appointed the observer. A notification sent within three business hours of receipt of the

challenge to an email address provided by the chair of the political party or by the candidate appointing the observer

is a method of providing immediate notice.
(b) Hearing of Challenges. Upon receiving a challenge pursuant to Paragraph (a) of this Rule, the county board of

elections shall hold a hearing and decide the challenge as expeditiously as possible but no later than two days after the

challenge is filed. The chair of the county board of elections shall set the time of the hearing. The hearing may be held

remotely, including by telephone. The county board shall provide notice of the hearing by electronic mail or telephone
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to the chair of the political party or the unaffiliated candidate that appointed the observer. If notice is by telephone,
the county board shall also provide the notice by electronic mail or text message. The notice shall inform the chair of

the political party or the candidate that they may waive the hearing or decline to contest the challenge, in which case

no hearing shall be held, and the county board may decide the challenge, as submitted, at a meeting held at the same

time as the noticed hearing. At the hearing, the county board may accept written or oral submissions from elections

officials, observers, witnesses, and other individuals with pertinent information. If-a-majority-of beard-membersis

the-county board of elections-and-decide—onthe challense. The decision on the challenge shall be rendered at the

meeting for which the challenge was noticed. The decision shall be reduced to writing and served within 24 hours
ofthe-same-day-as the meeting, either electronically or by-personal-serviee; in person, toen the chair of the political

party or on the candidate appointing the observer.

(c) Appeals on Challenges. The decision by a county board of elections on a challenge to the appointment of an

observer pursuant to Paragraph (b) of this Rule may be appealed by the political party or candidate that appointed the

observer. The county board’s decision shall not be stayed pending appeal. The appeal shall be filed with the State

Board of Elections via email to legal@ncsbe.gov no later than two hours after the county board’s decision is served.

The appeal shall contain an argument explaining why the county board’s decision should be reversed on account of
one or more of the grounds listed in G.S. 150B-51(b) and shall be signed by the person filing the appeal. A copy of

the county board decision must be filed with the appeal. Upon receiving an appeal, the State Board shall decide the

appeal on the basis of the record and may permit oral argument on the appeal. The appeal shall be decided as

expeditiously as possible.

ing- The decision

of the State Board-Board erthe-executive director’srecommendationifit becomesfinal. shall be served electronically

on the chair of the political party or on the candidate appointing the observer.

(d) An observer who is successfully challenged pursuant to this Rule shall not be permitted to serve as an observer in

the primary or election during which they were challenged.

History Note:  Authority G.S. 163-22; 163-45:163—166-6:163-1667: 163-22.2; 163-45.1;
Eff. October 1, 2018;
Amended Eff. September 1, 2024-2021;

Temporary Amendment Eff.
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REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10

AGENCY: State Board of Elections
RULE CITATION: 08 NCAC 20.0102
DEADLINE FOR RECEIPT: January 26, 2024

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

Line 4: The Board uses the permissive language of “may” when there is no limiting
language. It appears the Board intends that exclusivity in who can file an appeal. If
that is the Board’s intention, add “only” between “may” and “be”. Consider changing
“may” to “shall”.

Line 6: 1Is there a difference between “submitted” and “filed”? If not, the language
should be consistent.

Line 6-7: As written, the appeal can be emailed to any county board employee. Is that
correct?

Line 18: As G.S. 143-318.12 requires notice “at least 48 hours before the time of the
meeting”, doesn’t the requirement of a decision “no later than two days after the appeal
was received” create a conflict? For example, if an appeal is filed by email at 10:30 PM
on Monday, pursuant to the rule the decision would need to be rendered no later than
11:59 PM Wednesday (two days). The county board then opens the email on Tuesday
at 9:00 AM and must give 48 hour notice of a meeting to render a decision which could
be no sooner than 9:00 AM Thursday. Thus, compliance with the rule and the statute
are not possible.

Line 20: See the comment regarding Line 18 above concerning G.S. 143-318.12.

Line 21-23: It is unclear whether the Board is augmenting or supplanting the
requirements of G.S. 143-318.12. If the latter, explain how this is lawful. Consider,
“In addition to the requirements of G.S. 143-318.12...”

Line 24: Change “may” to “shall” or state the criteria upon which this discretion will
be exercised.

William W. Peaslee
Commission Counsel
Date submitted to agency: January 11, 2024



Line 26: Change “may” to “shall” or state the criteria upon which this discretion will
be exercised.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church
Road, Raleigh, North Carolina 27609.

William W. Peaslee
Commission Counsel
Date submitted to agency: January 11, 2024
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08 NCAC 20 .0102 is adopted under temporary procedures with changes as follows:

08 NCAC 20.0102 APPEAL OF REMOVAL OF AN OBSERVER FROM A VOTING SITE
(a) Filing of Appeal. The decision by a chief judge to remove an observer pursuant to G.S. 163-45.1(j) may be
appealed by the chair of the political party or the candidate that appointed the observer. The appeal shall be filed with
the county board of elections in the county where the observer was removed. The appeal shall be submitted
electronically or in writing to the county board of elections office as follows:
(1) If the observer was removed from an early voting site, the appeal shall be filed within one business
day of when the observer was removed.
2) If the observer was removed from an Election Day voting site, the appeal shall be filed within two
hours of when the observer was removed.
The appeal shall contain an argument explaining why the chief judge’s decision should be reversed on account of one
or more of the grounds listed in G.S. 150B-51(b). It shall state whether a hearing is requested and shall be signed by
the person filing the appeal. The decision to remove an observer shall not be stayed pending appeal.

(b) Hearing of Appeal. Pursuant-to-Paragraph-(a)-ofthis Rule,the The county board shall consider the-appeal appeals

filed pursuant to Paragraph (a) of this Rule as follows:

(1) If the observer was removed from an early voting site, the county board shall decide the appeal as
expeditiously as possible but no later than two days after the appeal was received.
2) If the observer was removed from an Election Day voting site, the county board shall decide the
appeal as expeditiously as possible but no later than four hours after the appeal was received.
The county board shall provide notice of the meeting at which the appeal will be decided by electronic mail or
telephone to the chair of the political party or the unaffiliated candidate that appointed the observer. If notice is by
telephone, the county board shall also provide the notice by email or text message. The county board’s meeting may
be held remotely, including by telephone. The county board may accept written or oral submissions from elections
officials, observers, witnesses, and other individuals with pertinent information. If no hearing is requested, the county
board may decide the appeal, based on written submissions only, at a meeting held at the same time as the noticed

hearing.

decision shall be reduced to writing and served the-same-day-aswithin 24 hours after the meeting; meeting for early

voting, and 2 hours after the meeting on Election Day, either electronically or by-persenal-serviee-in person, es to the

chair of the political party or on the candidate appointing the observer.

(c) An observer who is removed from serving as an observer pursuant to G.S. 163-45.1(j) or this Rule shall not be

permitted to serve as an observer in the primary or election during which they were removed.

History Note:  Authority G.S. 163-22; 163-22.2; 163-45.1;

Temporary Adoption Eff.
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REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10

AGENCY: State Board of Elections
RULE CITATION: 08 NCAC 20.0103
DEADLINE FOR RECEIPT: January 26, 2024

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached
the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

This page was intentionally left blank.

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church
Road, Raleigh, North Carolina 27609.

William W. Peaslee
Commission Counsel
Date submitted to agency: January 11, 2024
11
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08 NCAC 20 .0103 is adopted under temporary procedures as follows:

08 NCAC 20.0103 IDENTIFICATION OF OBSERVERS

Every appointed observer serving at a voting site pursuant to G.S. 163-45.1 shall wear an identification tag to make
voters and elections officials aware of the observer’s role in the voting site. The tag shall read “Observer for [Name]
Party” or “Observer for Candidate [Name]” with the “[Name]” being the name of the political party or the candidate,
as applicable.

History Note:  Authority G.S. 163-22; 163-22.2; 163-45.1;
Temporary Adoption Eff.
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