REQUEST FOR CHANGES PURSUANT TO G.S. 150B-21.10

AGENCY: NC Real Estate Commission

RULE CITATION: 21 NCAC 58A .0114

DEADLINE FOR RECEIPT: June 7, 2023

PLEASE NOTE: This request may extend to several pages. Please be sure you have reached

the end of the document.

The Rules Review Commission staff has completed its review of this Rule prior to the
Commission's next meeting. The Commission has not yet reviewed this Rule and therefore
there has not been a determination as to whether the Rule will be approved. You may email
the reviewing attorney to inquire concerning the staff recommendation.

In reviewing this Rule, the staff recommends the following changes be made:

3

Lines 7, Paragraph (a): Consider using “purchaser” rather than “buyer”. “Purchaser’
is a defined term pursuant to G.S. 47E-3(2). “Buyer” is not defined in either the
Commission’s rules or Chapter 47E.

Line 11, Paragraph (a): “G.S. 47-E” does not exist.

Line 11, Paragraph (a): Which parts of Chapter 47E set forth the requirements which
the Commission wishes to incorporate by reference? If the Commission is referring to
G.S. 47E-4 and 4.1, these statutes set forth the “minimum characteristics and
conditions of the property”to be addressed. The statutes do not clearly state that which
the owner must disclose but rather leave to the Commission the authority to add
interstitial language, pursuant to adoption under the Administrative Procedures Act
(APA), specifying the required disclosures. By merely referencing Chapter 47E, the
Commission creates an ambiguity rather than adopting specific requirements as it has
done in the current rule.

Line 14, Paragraph (a)(3): If the Commission is providing instructions for the form to
which the owners are required to abide, the instructions must be specific. The
Commission cannot adopt a rule which merely requires adherence to instructions
which have not been adopted pursuant to the APA unless said instructions are
otherwise prescribed by rule or statute.

Line 16, Paragraph (a)(5): Is the owner free to provide any adjectives he or she may
desire, or is the Commission limiting the choices?

Line 19, Paragraph (a)(6): What does the Commission mean by “historic designation
or registration” Designation by whom? Registration where?

Line 20, Paragraph (a)(7): “Other issue”is ambiguous. “Affect” is ambiguous.

William W. Peaslee
Commission Counsel
Date submitted to agency: May 23, 2023



Line 22, Paragraph (a)(8): Is the owner free to provide any adjectives he or she may
desire, or is the Commission limiting the choices? Is the Commission asking
specifically about federally designated flood hazard areas? The Commission needs to
be clear and unambiguous regarding required disclosures.

Line 23, Paragraph (a)(9): Is the owner free to provide any adjectives he or she may
desire, or is the Commission limiting the choices? What does the Commission mean by
“affecting”? Does level grading “affect” the property?

Line 25, Paragraph (a)(11): This does not make sense. The owner is required to
complete the Disclosure which includes the [purchaser’s] acknowledgement and then
provide the completed Disclosure to the purchaser? By what rule or statute is the
purchaser required to acknowledge examination or even examine the Disclosure?

Line 27, Paragraph (a)(12): By what rule or statute is the purchaser required to sign
the Disclosure?

Line 30, Paragraph (c): It is unclear what the Commission is requiring a broker to do
regarding the duty to “discover”. Is the broker now a guarantor? Has the Commission
outlined or defined due diligence regarding the duty to discover?

Line 30, Paragraph (c): As the term does not appear to be defined in either statute or
rule, what are “material facts”?

Line 30-31, Paragraph (c): Whereas G.S. 93A-6 (a)(1) makes any willful or negligent
omission of a material fact the basis for revocation or suspension of a broker’s license,
why is this paragraph necessary pursuant to G.S. 150B-21.9(a)(3)?

Please retype the rule accordingly and resubmit it to our office at 1711 New Hope Church
Road, Raleigh, North Carolina 27609.

William W. Peaslee
Commission Counsel
Date submitted to agency: May 23, 2023
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21 NCAC 58A .0114 is amended as published in 37:18 NCR 1903 as follows:

21 NCAC 58A .0114 RESIDENTIAL PROPERTY AND OWNERS' ASSOCIATION DISCLOSURE
STATEMENT

(a) Every owner of real property subject to a transfer of the type governed by Chapter 47E of the General Statutes

shall complete the—following—a Residential Property and Owners' Association Disclosure Statement (hereinafter

“Disclosure Statement”) and furnish a copy of the complete statement to a buyer in accordance with the requirements

of G.S. 47E-4. The form sh

Disclosure Statement is a form prescribed by the Commission and available on the Commission’s website at

https://www.ncrec.gov/Forms/Consumer/rec422.pdf. The Disclosure Statement shall include the requirements set
forth in G.S. 47-E and the:
(1) property address;

(2) owner’s name(s), signature(s), and date of Disclosure Statement completion;
3) instructions for Disclosure Statement completion;

4 year the dwelling was constructed;

%) condition of the property’s:

(1) _central vacuum, pool, hot tub, spa, sump pump, irrigation system, elevator or other systems; and

(i) _fixtures and appliances that may be included in the conveyance.

(6) historic designation or registration of the property, if applicable;
(7 noise, odor, smoke, or other issue from commercial, industrial, or military sources that affect the
property:
8) flood hazard status of the property:
9 condition of the drainage, grading, or soil stability affecting the property:
10 rivate road(s) abutting or adjoining the property and the maintenance agreements, if applicable;

an buyer’s acknowledgement of examination of the Disclosure Statement prior to signing the

Disclosure Statement; and

(12) buyer’s signature and date of Disclosure Statement receipt.

(b) A broker shall furnish a current Disclosure Statement published on the Commission’s website to the property

owner(s) for completion.

(c) A broker shall discover and disclose any material facts about the property that the broker knows or reasonably

should know and shall not solely rely on the owner’s Disclosure Statement representations.
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— Yes—No—sentation

= = =

Exterior Yard/Landscaping Maintenance-of Lot to-be-Conveyed a8 = a8
CommenAreas Maintenanee =] = =]
Frash Remeoval a8 =} a2
Reercational Amenity-Maintenanee (speeily-amenitics-covered)————————————— = =) =
Pest Treatment/Extermination a8 =] a
Street-Lights = =) =
Water a8 =} a2
Sewer =] = =]
Storm-Water Management/Drainage/Ponds a8 = a8
InternetService =] = =]
Cable =] = =]
Private Road Maintenanee =] = =]
Parking Area-Maintenanee a8 = a8
Gate-and/or-Security a8 = a
Other—(speeifyn a8 = a

History Note:

Authority G.S. 47E-4(b); 47E-4(b1); 934-3(c); 93A4-6;

Eff. October 1, 1998,

Amended Eff. July 1, 2014, January 1, 2013, January 1, 2012; July 1, 2010, July 1, 2009, January
1, 2008; July 1, 2006; September 1, 2002, July 1, 2000;

Pursuant to G.S. 150B-21.34, rule is necessary without substantive public interest Eff- May 1, 2018;
Amended Eff. July 1, 2023; July 1, 2021; July 1, 2018.
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