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Burgos, Alexander N

From: Greg hamby <cypressmooninn@mindspring.com>
Sent: Thursday, April 11, 2024 11:28 AM
To: rrc.comments; President Pro Tem Phil Berger; edward.goodwin@ncleg.gov; Rep. Tim 

Moore; bobby.hanig@ncleg.gov; Senator Norman Sanderson; keith.kidwell@ncleg.net
Subject: [External] Re: Jockey’s Ridge State Park

[You don't oŌen get email from cypressmooninn@mindspring.com. Learn why this is important at 
hƩps://aka.ms/LearnAboutSenderIdenƟficaƟon ] 
 
CAUTION: External email. Do not click links or open aƩachments unless verified. Report suspicious emails with the 
Report Message buƩon located on your Outlook menu bar on the Home tab. 
 
 
Hello, I must ask why Jockeys RidgevState Park would not be an area of Environmental Concern?  It is a natural geological 
feature that is now within a developed area, that being the Town  of Nags Head. Sand Dunes naturally migrate. It is no 
longer possible for this to happen. Sand that blows onto adjacent private property needs to be put back on the dune. 
This is the only way to preserve this North Carolina Landmark and State Park that is visited by tax paying visitors in the 
tens of thousands every year.  Those visitors help pay the saleries of NC State employees and even members of the 
legislature. 
I will submit that the RRC is uninformed in these maƩers that pertain to coastal  geology and the rules needed to keep 
our coast a place that visitors can enjoy in as much of a natural state as possible. 
Sent from my iPhone 
 
> On Apr 5, 2024, at 4:0 PM, Greg hamby <cypressmooninn@mindspring.com> wrote: 
> 
> Hello, As a lodging business owner in KiƩy Hawk I would like to see Jockey’s Ridge State Park have its Area of 
Environmental Concern conƟnue in perpetuity.  This place is Iconic for North Carolina.  This park is a huge favorite of 
visitors to the area who pay occupancy and sales taxes while visiƟng. This revenue is important for Our State. 
> The ciƟzens and friends of The Outer Banks saved this natural treasure from destrucƟon by development. 
> Sincerely, Greg Hamby, The Cypress Moon Inn Sent from my iPhone 
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Burgos, Alexander N

From: Liz Rasheed <erasheed@selcnc.org>
Sent: Thursday, April 4, 2024 5:31 PM
To: rrc.comments; Snyder, Ashley B; Peaslee, William W; Liebman, Brian R; Burgos, Alexander 

N; Everett, Jennifer
Cc: braxtond@nccoast.org; Lucasse, Mary L; Goebel, Christine A; Julie Youngman
Subject: [External] CRC Temporary Rules - 15A NCAC 07H .0507, .0508, .0509, 07I .0702, 07J 

.0203, .0204, .0206, .0207, .0208, 07M .0401, .0402, .0403, .0701, .0703, .0704, and .1101
Attachments: 2024.04.04 Comment to RRC re Temp Rules.pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the Report Message 
button located on your Outlook menu bar on the Home tab. 

 
Good aŌernoon, 
 
Please find the aƩached comments submiƩed on behalf of the Southern Environmental Law Center and North Carolina 
Coastal FederaƟon regarding the sixteen above-referenced temporary rules of the Coastal Resources Commission.  
 
I am also requesƟng to provide oral comments in support of the temporary rules at the RRC’s special meeƟng on 
Monday, April 8, 2024. I am providing the following informaƟon and copying Jennifer EvereƩ, the rulemaking 
coordinator for DEQ, in accordance with 26 N.C. Admin. Code 05 .0105: 
 
Subject: Coastal Resources Commission Temporary Rules - 15A NCAC 07H .0507, .0508, .0509, 07I .0702, 07J .0203, 
.0204, .0206, .0207, .0208, 07M .0401, .0402, .0403, .0701, .0703, .0704, and .1101 
Speaker: Elizabeth Rasheed (for the Southern Environmental Law Center) 
Address: 601 West Rosemary Street, Suite 220, Chapel Hill, NC 27516 
Phone: (919) 967-1450 
Email: erasheed@selcnc.org 
 
Please kindly confirm receipt of these comments and my request to speak at the April 8th meeƟng. Do not hesitate to 
contact me with any quesƟons. 
 
Best regards, 
 
Liz 
 
Elizabeth Rasheed (she/her) 
Senior Associate Attorney 
 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516 
 
Office (919) 967-1450 
erasheed@selcnc.org 
southernenvironment.org 
 
PRIVILEGE AND CONFIDENTIALITY NOTICE 
This email and any attachments may be protected by the attorney-client privilege, as attorney work-product, or based on other 
privileges or provisions of law. If you are not an intended recipient of this message, do not read, copy, use, forward, or disclose the 

 Some people who received this message don't often get email from erasheed@selcnc.org. Learn why this is important  
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email or any of its attachments. Instead, immediately notify the sender by replying to this email and then delete it from your system. The 
unauthorized disclosure, copying, distribution, or use of this email or any attachments is prohibited. 
 



 
 

April 4, 2024 
 
 
Via Email  
NC Rules Review Commission 
rrc.comments@oah.nc.gov 
 
Ms. Ashley Snyder 
ashley.snyder@oah.nc.gov  
 
Re: Letter of Support for Coastal Resources Commission Temporary Rules: 

15A N.C.A.C. 07H .0507, .0508, .0509 
15A N.C.A.C. 07I .0702 
15A N.C.A.C. 07J .0203, .0204, .0206, .0207, .0208 
15A N.C.A.C. 07M .0401, .0402, .0403, .0701, .0703, .0704, .1101 

 
Dear Ms. Snyder: 
 

Please accept these comments in support of the above-referenced temporary rules, 
submitted by the Southern Environmental Law Center on its own behalf and on behalf of the 
North Carolina Coastal Federation pursuant to 26 N.C. Admin. Code 05 .0104. Our organizations 
have a longstanding interest in maintaining and preserving North Carolina’s coastal resources 
and in advocating for a robust and effective permitting program to authorize and manage 
responsible development at North Carolina’s coast. 

 
As discussed in our February 20, 2024, letter to the Coastal Resources Commission 

(“CRC”), which we attach and incorporate by reference here,1 the sixteen temporary rules 
currently before the Rules Review Commission (“RRC”) are necessary, integral, longstanding 
components of the regulations that implement the North Carolina Coastal Area Management Act 
(“CAMA”). As discussed in more detail in our attached comments, without the substance of 
these rules, the State’s ability to protect its invaluable coastal resources for the benefit of all 
North Carolinians and to receive certain federal benefits is jeopardized. Furthermore, the CRC 
has diligently worked to address the RRC’s objections as to certain aspects of the form of these 
rules and has incorporated further edits to the rules to satisfy the RRC’s most recent objections.  

 
The adoption of these sixteen temporary rules is necessary and proper and complies with 

the statutory requirements of N.C. Gen. Stat. §§ 150B-21.1 and 150B-21.9. These rules are 
essential to the protection of North Carolina’s valuable and vulnerable coastal resources, and the 
North Carolina General Assembly has repeatedly affirmed that the preservation and 
enhancement of the coastal area is in the interest of the public welfare. See, e.g., N.C. Gen. Stat. 
§ 113A-102(a) (“Unless these [development] pressures are controlled by coordinated 
management, the very features of the coast which make it economically, esthetically, and 

 
1 Southern Environmental Law Center, Comment Letter to N.C. Coastal Resources Commission in Support of 
Sixteen Proposed Temporary Rules (Feb. 20, 2024), provided as Attachment A. 
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ecologically rich will be destroyed.”); see also N.C. Const. art. XIV, §5 (mandating that “it shall 
be a proper function of the State of North Carolina and its political subdivisions to . . . preserve 
. . . estuaries [and] beaches . . . as a part of the common heritage of this State”). 

 
Thus, the immediate adoption of these temporary rules is both appropriate and required 

under N.C. Gen. Stat. § 150B.21.1(a), both because adherence to the notice and hearing 
requirements of N.C. Gen. Stat. § 150B-21.2 would be contrary to the public interest and because 
the absence of these rules from North Carolina’s Code of Regulations would cause serious and 
unforeseen threats to public welfare. Yet this absence is exactly what resulted when the General 
Assembly recently enacted N.C. Session Law 2023-134, 2 which caused these and fourteen other 
CRC rules to be removed from the Code and returned to the CRC on October 5, 2023. While the 
CRC has attempted to fill this gap by promulgating the sixteen most urgently needed of those 
thirty removed rules as emergency rules, they must now be adopted as temporary rules to prevent 
the harm that will otherwise result from their removal from the Code.  

 
Furthermore, the authority for the CRC to promulgate these rules, and for DCM to 

implement them, clearly comports with both state and federal law, including the requirements for 
temporary rules under N.C. Gen. Stat. § 150B-21.9. As we explain in further detail in our 
attached comment letter to the CRC, the CAMA rules, including the sixteen temporary rules at 
issue here, are legally necessary for North Carolina to exercise its right to review federal projects 
for consistency with North Carolina’s interests under the federal Coastal Zone Management Act 
(“CZMA”), 16 U.S.C. §§ 1451, et. seq. The blocking of each of the rules by the RRC, and their 
subsequent deletion from the North Carolina Administrative Code, by contrast, leaves a hole in 
the coastal development regulatory scheme that prevents North Carolina’s CAMA program from 
operating as intended and leaves valuable public coastal resources vulnerable to damaging 
development and other activities. Additionally, the rules are clear and unambiguous, in 
accordance with the requirements of N.C. Gen. Stat. § 150B-21.9(a)(2), and the CRC has gone 
above and beyond to clarify any potential ambiguities that the RRC has claimed existed in prior 
versions of these rules, including by defining the term “significant adverse impact.”3 

 
We accordingly request that the RRC approve the sixteen temporary rules adopted by the 

CRC on March 13, 2024. These rules are necessary to implement the CAMA permitting scheme, 
to safeguard the public interest in North Carolina’s coastal resources, and to ensure that North 
Carolina continues to receive the benefits of complying with the requirements of the federal 
CZMA law. Furthermore, the temporary rules satisfy the legal standards and requirements of 
N.C. Gen. Stat. §§ 150B-21.1 and 150B-21.9 and as such must be approved by the RRC, which 
lacks statutory authority to opine on the regulations’ quality or efficacy or to reject rules on a 
politically motivated basis.  

 
Thank you for considering these comments. 
 

 
 

2 N.C. 2023 Appropriations Act, N.C. Sess. L. 2023-134, § 21.2(m) (eff. Oct. 3, 2023). 
3 As discussed in our attached letter, the RRC’s objections on the basis of the term “significant adverse impact” and 
other grounds were without legal support and in excess of the RRC’s statutory authority. See Attachment A at 12–
18. 
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Sincerely, 
 
 
 

Julie Furr Youngman 
Senior Attorney 

 
 
 
 

Elizabeth Rasheed 
      Senior Associate Attorney 
 
cc (via email): 
Mary Lucasse, Counsel to the Coastal Resources Commission  
Braxton Davis, North Carolina Coastal Federation  
 
 



 
 

Attachment A 
Southern Environmental Law Center, Comment Letter to 

N.C. Coastal Resources Commission in Support of 
Sixteen Proposed Temporary Rules (February 20, 2024)  



 
 

February 20, 2024 
 
 
Via Email Angela.Willis@deq.nc.gov 
Tancred Miller, Deputy Director 
Division of Coastal Management 
400 Commerce Avenue 
Morehead City, NC 28557 
 
Re: Letter of Support for Coastal Resources Commission Temporary Rules: 

15A N.C.A.C. 07H .0507, .0508, .0509 
15A N.C.A.C. 07I .0702 
15A N.C.A.C. 07J .0203, .0204, .0206, .0207, .0208 
15A N.C.A.C. 07M .0401, .0402, .0403, .0701, .0703, .0704, .1101 

 
Dear Mr. Miller: 
 

Please accept these comments in support of the above-referenced rules, submitted by the 
Southern Environmental Law Center on its own behalf and on behalf of the North Carolina 
Coastal Federation. Our organizations have a longstanding interest in maintaining and preserving 
North Carolina’s coastal resources and in advocating for a robust and effective permitting 
program to authorize and manage responsible development at North Carolina’s coast. The 
sixteen proposed temporary rules at issue in the current rulemaking are integral, longstanding 
components of the regulations that implement the North Carolina Coastal Area Management Act 
(“CAMA”), and without them in place, the State’s ability to protect its invaluable coastal 
resources for the benefit of all North Carolinians and to receive certain federal benefits is 
jeopardized. Particularly now, as the State and the Coastal Resources Commission (“CRC”) 
celebrate the 50th anniversary of North Carolina’s highly successful and beneficial CAMA 
program, we urge the CRC to keep the program intact and fully functioning by adopting the 
sixteen proposed temporary rules currently before it. 

 
The proposed temporary rules would still be part of the State’s CAMA regulations had 

the North Carolina Rules Review Commission (“RRC”) not inappropriately and inadvisably 
blocked the rules from readoption during the statutorily required periodic review and readoption 
process1 based on faulty guidance from its staff attorneys. We applaud the efforts of the CRC 
and the Division of Coastal Management of the North Carolina Department of Environmental 
Quality (“DCM”) to re-adopt the rules as temporary rules to restore the functionality of the 
State’s CAMA program during the pendency of the ongoing litigation challenging the RRC’s 
unlawful actions in blocking the rules and undermining the CAMA program. 

 
 

 
 

1 N.C. Gen. Stat. § 150B-21.3A. 
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I. The Proposed Temporary Rules Are Necessary Under the Federal Coastal 
Zone Management Act. 

The sixteen proposed temporary CAMA rules listed above should be promptly readopted 
to safeguard North Carolina’s ability to fully participate in the federal Coastal Zone Management 
Act program. 

 
Congress promulgated the Coastal Zone Management Act of 1972 (“CZMA”) “to 

preserve, protect, develop, and where possible, to restore or enhance, the resources of the 
Nation’s coastal zone for this and succeeding generations.”2 Congress found, among other 
things, that there are “important ecological, cultural, historic, and esthetic values in the coastal 
zone,” and that “habitat areas of the coastal zone . . . are ecologically fragile and consequently 
extremely vulnerable to destruction by man’s alterations.”3   

 
The CZMA creates a framework of partnership between the federal government and 

coastal and Great Lakes states.4 The federal statute requires each participating state to develop its 
own coastal management program pursuant to federal requirements and encourages states to 
create coastal management plans that “achieve wise use” of coastal resources while giving “full 
consideration to ecological, cultural, historic, and esthetic values as well as the needs for 
compatible economic development.”5 When a state’s coastal management plan is submitted to 
and approved by the National Oceanic and Atmospheric Administration’s Office of Coastal 
Management (“NOAA”), the state receives two primary benefits in return: (1) federal funding,6 
and (2) the right to review federal actions for their consistency with enforceable state policies.7   

 
Through the federal consistency review process, states with approved coastal 

management programs are able to ensure that any “Federal agency activity within or outside the 
coastal zone that affects any land or water use or natural resource of the coastal zone shall be 
carried out in a manner which is consistent to the maximum extent practicable with the 
enforceable policies of approved State management programs.”8 Specifically, any applicant for a 
federal permit to conduct any activity affecting any land or water use or natural resource of the 
state’s coastal zone must provide the state with a certification “that the proposed activity 
complies with the enforceable policies of the state’s approved program and that such activity will 
be conducted in a manner consistent with the program.”9 A state may object to the consistency 

 
2 16 U.S.C. § 1452(1). 
3 16 U.S.C. §§ 1451(d)-(e).  
4 16 U.S.C. §§ 1451, et. seq. 
5 16 U.S.C. §§ 1452(1)-(2). 
6 16 U.S.C. §§ 1455, 1456-1. 
7 16 U.S.C. § 1456(c). 
8 16 U.S.C. § 1456(c)(1)(A). The term “consistent to the maximum extent practicable” means “fully consistent with 
the enforceable policies of management programs unless full consistency is prohibited by existing law applicable to 
the Federal agency.” 15 C.F.R. § 930.32(a)(1).   
9 16 U.S.C. § 1456(c)(3)(A) (emphasis added). 
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certification if it disagrees with the applicant’s assessment of the proposed activity’s impacts,10 
at which point the permit applicant cannot receive the permit unless they successfully appeal to 
the federal Secretary of Commerce to override the state’s objection.11 This consistency 
determination process allows a state like North Carolina with an approved program to weigh in 
on significant activities such as offshore drilling, military training activities, and harbor 
expansions that could affect its coastal resources, such as commercial fishing, tourism, 
recreation, and wildlife habitat, and potentially block those activities that will significantly 
adversely affect the state’s values and interests. 

 
North Carolina’s coastal management plan was approved by NOAA in 1978 and 

periodically re-evaluated as recently as 2021.12 It is comprised primarily of the North Carolina 
Coastal Area Management Act (“CAMA”) and the rules promulgated by the CRC thereunder,13 
the North Carolina Dredge and Fill Law,14 and local land-use plans of the State’s coastal 
counties and municipalities.15 Through CAMA, the General Assembly established the following 
goals for the state’s coastal management plan: 
 

(1) To provide a management system capable of preserving and managing the 
natural ecological conditions of the estuarine system, the barrier dune system, 
and the beaches, so as to safeguard and perpetuate their natural productivity 
and their biological, economic and esthetic values;  
 

(2) To insure that the development or preservation of the land and water resources 
of the coastal area proceeds in a manner consistent with the capability of the 
land and water for development, use, or preservation based on ecological 
considerations;  

 
(3) To insure the orderly and balanced use and preservation of our coastal 

resources on behalf of the people of North Carolina and the nation;  
 

(4) To establish policies, guidelines and standards for: 
 
a. Protection, preservation, and conservation of natural resources including 

but not limited to water use, scenic vistas, and fish and wildlife; and 
management of transitional or intensely developed areas and areas 
especially suited to intensive use or development, as well as areas of 

 
10 16 U.S.C. § 1456(c)(3)(A). 
11 15 C.F.R. §§ 930.120–930.131. 
12 NOAA, State of North Carolina Coastal Management Program and Final Environmental Impact Statement (1978), 
https://repository.library.noaa.gov/view/noaa/34175/noaa_34175_DS1.pdf; NOAA, Final Evaluation Findings, 
North Carolina Coastal Management Program: September 2011 to October 2020 (Mar. 2021), 
https://coast.noaa.gov/data/czm/media/nc-cmp.pdf. 
13 See N.C. Gen. Stat. §§ 113A-100 to 113A-134.3; 15A N.C. Admin. Code ch. 7. 
14 N.C. Gen. Stat. § 113-229. 
15 See, e.g., 15A N.C. Admin. Code 07B .0601, .0701–.0804. 

https://coast.noaa.gov/data/czm/media/nc-cmp.pdf
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significant natural value;  
 
b. The economic development of the coastal area, including but not limited 

to construction, location and design of industries, port facilities, 
commercial establishments and other developments;  

 
c. Recreation and tourist facilities and parklands;  

 
d. Transportation and circulation patterns for the coastal area including major 

thoroughfares, transportation routes, navigation channels and harbors, and 
other public utilities and facilities;   

 
e. Preservation and enhancement of the historic, cultural, and scientific 

aspects of the coastal area;  
 

f. Protection of present common-law and statutory public rights in the lands 
and waters of the coastal area; and 

 
g. Any other purposes deemed necessary or appropriate to effectuate the 

policy of this Article.16 
 
The CAMA statute requires the CRC to adopt rules implementing its provisions,17 including by 
adopting rules that are “consistent with the goals” listed above and that establish “objectives, 
policies, and standards to be followed in public and private use of land and water areas within the 
coastal area.”18 The CRC periodically updates and clarifies these rules.  
 

Important here, the CRC’s CAMA regulations largely articulate the “enforceable 
policies” that form the basis of CZMA consistency determinations for federal actions affecting 
North Carolina’s coastal resources.19 If the sixteen rules proposed for readoption as temporary 
rules and the policies contained therein are not readopted, North Carolina will lose the right to 
review federal agency activities under the CZMA based on these rules.  

II. The Sixteen Proposed Temporary Rules Are Necessary Components of North 
Carolina’s CAMA Program. 

Just as the CAMA statutes and rules are necessary under federal law generally, so too are 
each of the sixteen rules currently being proposed for adoption as temporary rules. In February 
2023, after the CRC had engaged in its required periodic review and readoption of all the CAMA 

 
16 N.C. Gen. Stat. § 113A-102(b). 
17 N.C. Gen. Stat. §§ 113A-107(a), (b), 113A-124(c)(8), 113-229(c1)-(c2). 
18 N.C. Gen. Stat. §§ 113A-107(a)–(c), -124(c)(8). 
19 N.C. Gen. Stat. § 113A-107(a) (guidelines to be promulgated by regulation are to be used for the “review of and 
comment on proposed public, private and federal agency activities that are subject to review for consistency with 
State guidelines for the coastal area”).  
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rules, the RRC voted to object to thirty of those rules and therefore blocked them from going into 
effect. Pursuant to a change of law in October 2023,20 those thirty rules were returned by the 
State Codifier of Rules to the CRC and deleted from the North Carolina Administrative Code. 
The blocking of each of the rules, and their subsequent deletion from the North Carolina 
Administrative Code, leaves a hole in the coastal development regulatory scheme that prevents 
North Carolina’s CAMA program from operating as intended and leaves valuable coastal 
resources vulnerable to damaging development and other activities.  

 
The health and beauty of North Carolina’s beaches, fisheries, and other coastal areas are 

important drivers of the State’s economy. For instance, one recent study determined that “North 
Carolina’s wild-caught seafood industry contributes nearly $300 million in value and 5,500 jobs to 
the state’s economy.”21 Moreover, tourism spending in the State’s twenty CAMA counties accounted 
for a whopping $6.5 billion in 2022, with the top five coastal counties alone accounting for fifteen 
percent of all tourism spending in the State.22 Without the reasonable and longstanding limitations on 
coastal development that the CAMA rules provide, the coastal resources that support coastal fisheries 
and inspire such high levels of tourism would be significantly impaired. As a result, the State needs a 
complete set of CAMA rules and a fully functioning CAMA program in order to preserve the 
coastline’s ability to provide these values.  

 
Accordingly, we strongly support the readoption of the sixteen currently proposed 

temporary rules as the most necessary of the thirty blocked rules.   
 

A. The 07H Rules Are Necessary to Protect Valuable State Resources. 
 

Subchapter 07H of the CAMA rules is entitled “State Guidelines for Areas of 
Environmental Concern” and comprises the rules that describe the various categories of areas of 
environmental concern or AECs, as well as regulations for how AECs are identified and 
managed. They form the bedrock of the entire CAMA regulatory scheme. The CAMA statute 
specifically instructs the CRC to designate AECs in different categories, including “fragile or 
historic areas, and other areas containing environmental or natural resources of more than local 
significance, where uncontrolled or incompatible development could result in major or 
irreversible damage to important historic, cultural, scientific or scenic values or natural 
systems.”23 The statute goes on to list “state parks,” “public recreation areas,” “[a]reas 
containing unique geological formations,” and “[h]istoric places” as among those to be 
designated.24 

 

 
20 N.C. 2023 Appropriations Act, N.C. Sess. L. 2023-134, § 21.2(m) (eff. Oct. 3, 2023). 
21 Sea Grant North Carolina, Demand for N.C. Seafood and the Commercial Industry’s Economic Impact of the 
State  ̧http://go.ncsu.edu/NCSeafoodDemand. 
22 Visit NC, Economic Impact Studies, https://partners.visitnc.com/economic-impact-studies (select hyperlink titled 
“2022 County Level Visitor Expenditures by Total Expenditures,” which opens a chart entitled “North Carolina – 
All Counties - 2022 – Sorted by Total Spending”). 
23 N.C. Gen. Stat. §§ 113A-113(b)(4), 113A-101. 
24 N.C. Gen. Stat. §§ 113A-113(b)(4)(a), (g), and (h). 

http://go.ncsu.edu/NCSeafoodDemand
https://partners.visitnc.com/economic-impact-studies
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Yet among the thirty rules blocked by the RRC were the two that describe the “unique 

coastal geologic formations” AEC (07H .0507) and the “significant coastal archaeological 
resources” AEC (07H .0509), and a third that governs the standards for permit applications for 
development within those designated fragile coastal natural or cultural resource areas (07H 
.0508). Without these three rules in place, two important categories of AECs would go 
unprotected from development, contradicting both the General Assembly’s specific direction to 
protect those exact categories and the broader legislative goal of preserving and enhancing the 
State’s “historic, cultural, and scientific” coastal resources.  

 
Significantly, these rules not only describe the AECs generally, but they explain how 

designation of those AECs may be accomplished. They specifically identify the area surrounding 
Jockey’s Ridge as a “unique coastal geologic formation” AEC,25 and Permuda Island as a 
“significant coastal archaeological resource” AEC.26 The former does not simply identify 
Jockey’s Ridge State Park as the AEC, but it serves to prevent development and sand removal 
activities near the park that would undermine and destabilize the park. Moreover, the rules also 
allow for additional areas to be designated as geological or archaeological AECs if and when 
additional resources merit such protection. 

 
Without the rules defining these AEC designations and use standards in place, 

irreplaceable treasures belonging to the state and all of its people could be irreparably damaged 
or destroyed. As a case in point, a developer who received a CAMA major permit for a 
residential subdivision in 2022 is now complaining about the readopted rules protecting such 
resources. According to the complaint the developer filed in state court, the 2022 permit required 
it to investigate for archaeological materials on its proposed construction site in Carteret County 
as a permit condition requested by the Department of Natural and Cultural Resources 
(“DNCR”).27 The developer is now complaining about the readoption of rules 15A N.C. Admin. 
Code 07H .0508, .0509 (which cover use standards for AECs designated as “significant coastal 
archaeological resources” and allow DCM to require investigation of such AECs for 
archaeological materials), and 07J .0207, .0208 (pursuant to which DCM consults with other 
state agencies and incorporates limits those agencies propose as permit conditions). Although the 
permit was issued prior to the readoption of the rules currently before the CRC and is thus not 
affected by them,28 the developer complains that the readopted rules will somehow limit its 
ability to construct a large residential housing development in an area that DNCR has determined 
to contain significant archaeological resources belonging to all North Carolinians.29 As the 
developer’s lawsuit makes clear, readoption of the 07H rules together with other CAMA rules is 

 
25 15A N.C. Admin. Code 07H .0507(d). 
26 15A N.C. Admin. Code 07H .0509(e). 
27 Cedar Point Developers, Inc. v. Coastal Resources Commission, Complaint ¶¶ 54–59, Wake County Superior 
Court 24-CV-121 (Jan. 2. 2024) (describing issuance of the CAMA permit and inclusion of the permit condition at 
DNCR’s recommendation). 
28 Id. at ¶ 59 (permit issued on July 28, 2022). 
29 Id. at ¶¶ 33–35, 49, 58–63, 68 (essentially claiming that 15A N.C. Admin. Code 07H .0508 and .0509, and 07J 
.0203, .0207. and .0208 are harming it by protecting an area that may contain valuable archaeological resources). 
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necessary to preserve those special places that have already received designation as AECs, as 
well as to enable the State to identify and protect additional resources and areas that could 
qualify for future designation as an AEC. 
 

B. The 07I and 07J Rules Are Necessary for the Evaluation and Issuance 
of CAMA Permit Applications. 

 
The rules of subchapters 07I and 07J are essential to the implementation of a successful 

coastal management permitting program that functions at both the state and local levels. 
Accordingly, we support readoption of proposed temporary rules 15A N.C. Admin. Code 07I 
.0702 and 15A N.C. Admin. Code 07J .0203, .0204, .0206, .0207, and .0208. 

 
Through subchapter 07I, the CRC created a system of rules allowing local governments 

to obtain funds necessary to implement approved local programs to issue and enforce CAMA 
minor development permits.30 These provisions ensure that local governments are treated in a 
fair and equal way in their ability to protect their coastal resources and that less affluent localities 
are not burdened by the cost of implementing a local CAMA permitting and enforcement 
program.31 The policies articulated in subchapter 07I include, in relevant part, the provisions of 
proposed temporary rule 07I .0702, which maintains a clear limit on the delegation of CAMA 
minor permitting authority to local governments by explicitly specifying that the scope and 
extent of a local permit-letting agency’s authority is “limited to consideration of applications 
proposing minor development as defined in the Coastal Area Management Act.”32 The 
regulation goes on to state that actions of local permit-letting agencies in excess of this authority 
shall be considered null and void, and that determinations of the CRC on jurisdiction shall be 
binding on local permit-letting agencies.33 Far from being “unnecessary” as the RRC has 
claimed, this regulation is not redundant with or superfluous to the mandates of N.C. Gen. Stat. § 
113A-117, § 113A-121, or related statutory provisions. Rather, the regulation outlines an 
important contour of the cooperative state-local permitting system envisioned by CAMA. 
Removing this rule sows needless confusion as to whether there have been changes in the bounds 
of state or local authority, and the CRC should readopt this rule to prevent overreaches of 
authority from either the local or state side. 

 
Through subchapter 07J, the CRC promulgated rules establishing “procedures for 

processing and enforcement of major and minor development permits, variance requests, appeals 
from permit decisions, declaratory rules, and static line exceptions.”34 These regulatory 
provisions are essential to the successful implementation of CAMA’s permitting scheme.  

 
 Perhaps most importantly, proposed temporary rule 07J .0204 sets out the procedures for 

 
30 15A N.C. Admin. Code 07I .0102 (“Policy”). 
31 Id. 
32 Proposed Temporary Rule to be codified at 15A N.C. Admin. Code 07I .0702. 
33 Id. 
34 See 15A N.C. Admin. Code 07J .0101–.1206. 
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processing CAMA major and minor permit applications and modifications to such permit 
applications. This regulation specifies the required contents of CAMA permit application forms, 
including the required application fee for both CAMA major and minor permits.35 In addition, it 
lists all the categories of information about a project that must be included in an application.36 It 
also protects the interests of adjacent riparian property owners beyond the public notice 
requirements of the CAMA statute by requiring permit applicants to provide proof of notice 
given to adjacent landowners along with their application and requiring DCM to consider 
adjacent landowners’ comments. The proposed temporary rule provides an array of detailed 
permit application requirements that are necessary for permitting agents to ensure that their 
decisions are made in compliance with CAMA and other controlling state and federal statutes.37 
Without the provisions of 07J .0204, DCM and local permitting authorities would be left to 
decide arbitrarily what information to require and consider for each project and could be left with 
insufficient information to make justifiable decisions about whether to issue permits, while the 
regulated public would not be assured of fair, equitable, and predictable treatment from one 
application to the next. Indeed, as explained further below, applicants or third parties could 
challenge DCM’s consideration or issuance of CAMA permits without this rule being readopted. 
 

If the CRC fails to adopt proposed temporary rule 07J .0204, no schedule will exist of 
required permit application fees for both CAMA major and minor permit applications except for 
the statutory maximum of $400.38 Without these provisions, both the regulated public and DCM 
and local government permitting agencies will be left in a state of confusion as to the authority of 
the government to collect permit application fees and how those permit application fees are to be 
set. The absence of this regulation would render local governments unable to collect permit fees 
and process permit applications in a legally defensible manner, and the entire permitting system 
may grind to a halt. At minimum, it would jeopardize the ability of local governments and DCM 
to continue to fund essential government functions to implement CAMA.  

 
Other proposed temporary rules under subchapter 07J, including 07J .0203, .0206, .0207, 

.0208 also serve important functions of providing standardized guidelines for the contents of 
CAMA permit application components and requirements for the application review process.  

  
The proposed temporary regulation at 07J .0203, for example, sets out standards for the 

required contents and formatting of project plans and work plats submitted with CAMA permit 
applications. Without these standards, permit applicants would be at a loss as to how much detail 
must be provided in their application and how fine of a scale their plans must be drawn. The 
proposed temporary regulation includes, for example, a mandatory scale of 1” = 200’ or less and 
specifies existing and proposed features and water depths that plans must show, including the 

 
35 Proposed Temporary Rule to be codified at 15A N.C. Admin. Code 07J .0204(b)(5)(A) (major development 
permit application fees), .0204(c)(1)(N) (minor development permit application fees). 
36 Proposed Temporary Rule to be codified at 15A N.C. Admin. Code 07J .0204(b)(1) (Major permit application), 
07J .0204(c) (minor permit application). 
37 See, e.g., Proposed Temporary Rule to be codified at 15A N.C. Admin. Code 07J .0204(c)(1)(L) (requiring 
disclosure of relevant stormwater permitting information at the site of proposed development). 
38 See N.C. Gen. Stat. § 113A-119.1(a). 
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presence of wetlands in the area of proposed work.39 These details are critical to ensure that 
local, state, and federal permitting agencies and members of the public who are reviewing the 
work plan have an accurate understanding of the full scope of the proposed work, and that other 
permitting agencies do not inadvertently approve a project that would have far more severe 
consequences than indicated in the work plan or a project that would violate the requirements of 
CAMA. For the permitting agencies to ensure that an application contains a sufficient level of 
detail without this rule being readopted would require a time-consuming ad hoc process that 
would waste state and local agency resources and foster an arbitrary system that inherently fails 
to provide for the uniform and fair treatment of permit applicants.  

 
Proposed temporary rule 07J .0206 sets forth a requirement for public notice that serves 

an important function of protecting the procedural due process rights of other persons affected by 
permitting decisions of DCM or local authorities. This rule reinforces the high priority given to 
public notice requirements under CAMA and helps to inform the regulated public of their right 
to participate in permitting decisions. As such, it should be reinstated. 

 
 The proposed temporary regulations at 07J .0207 and 07J .0208 similarly provide for the 
thorough and consistent permit application review processes that are essential to implement the 
requirements and fulfill the purposes of CAMA. Section 07 J .0207, for example, requires that 
DCM conduct an on-site investigation and prepare a field report on each CAMA major permit 
and/or dredge and fill permit application it accepts for processing, share these permit applications 
with relevant state agencies, and consider comments and recommendations provided by those 
agencies on the application. The regulation also provides that DCM will itself prepare comments 
on these applications and may seek additional information from the permit applicant as necessary 
on behalf of itself and/or other reviewing agencies. These processes ensure that thorough and 
comprehensive reviews of major development proposals occur that are ground-truthed through 
on-site inspections by DCM and analyzed by other state agencies with relevant expertise. This is 
precisely what regulatory reviews should generally aspire to, rather than a siloed process of one 
agency that accepts all facts alleged by a permit applicant as true without so much as a field visit. 
This process is in accordance both with the statutory authorities of CAMA and the broader 
organizational purpose of the N.C. Department of Environmental Quality. 
 
 Moreover, the provisions of temporary proposed rule 07J .0208 similarly advance the 
purposes of CAMA and are in accordance with statutory authority. This regulation provides that 
reviewing state, federal, and local agencies may provide specific recommendations for 
conditions that they believe should be included in a proposed major development or dredge and 
fill permit pertaining to the operation and maintenance of the completed project to ensure 
protection of the public interest, which DCM may choose to include in the final permit. Under 
recent law, DCM must already provide legal authorities for any and all conditions applied to a 
CAMA permit. 40 Likewise, local permit officers may condition minor development permits 
upon amendments pursuant to this regulation. These enforceable permit conditions help achieve 
the balance between smart coastal development and resource protection that lies at the heart of 

 
39 See, e.g., Proposed Temporary Rule to be codified at 15A N.C. Admin. Code 07J .0203(a), (b). 
40 N.C. Regulatory Reform Act of 2023, N.C. Sess. L. 2023-137, § 13 (eff. Oct. 10, 2023). 
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CAMA by allowing projects to still move forward while being specifically tailored to ensure that 
they are sufficiently protective of coastal resources in light of the particular circumstances and 
unique natural features that may be present in a given area. 
 

In sum, the proposed temporary 07J rules represent such a large portion of the rules 
governing the issuance of CAMA permits that failing to readopt these rules would create 
unnecessary confusion, inefficiencies, and leave some significant coastal resource protections in 
limbo. This in turn can have repercussions for other types of permits for the same project. Most 
significantly, coastal construction today frequently proceeds under a “regional general permit” 
issued by the U.S. Army Corps of Engineers that authorizes individuals who receive a CAMA 
permit in one of North Carolina’s twenty coastal counties to conduct the permitted construction 
without seeking a separate, individual permit from the Corps.41 Without being able to proceed 
under the regional general permit, proponents of development projects with the potential to 
impact coastal waters or wetlands would instead be required to go through an additional, time-
consuming permit review process to procure an individual permit from the Corps under section 
404 of the Clean Water Act or section 10 of the Rivers and Harbors Act. Like the CZMA 
benefits of funding and consistency, the existence of the Corps’ regional general permit depends 
on North Carolina maintaining a viable coastal management plan and a working permitting 
program. Thus, if the proposed temporary rules are not readopted, particularly the 07J rules, then 
would-be developers will likely be required to shoulder the burden of seeking individual permits 
from the Army Corps of Engineers. 
 

C. The 07M Rules Create and Explain Necessary Policies. 
 

As described in more detail below, the statements of policy found in subchapter 07M are 
well within the authority, and indeed the mandate, of the legislature to the CRC. The proposed 
temporary rules to be codified at 15A N.C.A.C. 07M .0401, .0402, .0403, .0701, .0703, .0704, 
and .1101 are particularly integral parts of the CAMA program, and, together with the remainder 
of subchapter 07M, support the state of North Carolina in consistency determinations under the 
federal CZMA law. North Carolina’s ability to review federal agency activities under the CZMA 
will be compromised without these important rules. 

 
As stated above and as described in more detail below, section 113A-107 of the North 

Carolina General Statutes charges the CRC with adopting guidelines to implement CAMA, 
including “statements of . . . policies” that are “consistent with the goals of the coastal area 
management system.” Section 07M .0400 (subsections .0401-.0403) sets out the state’s policies 
governing coastal energy development. Subsection .0401 requires local governments and agency 
staff to consider and implement the state’s policies when issuing permits and making consistency 
determinations for federal energy projects. The state’s coastal energy development policies have 
been crucial in guiding the state’s evaluation of, and responses to, various federal projects in 
recent years and insisting that such projects conform to the state’s priorities and regulations.  
 

For instance, several years ago, the state of North Carolina objected to an application to 
conduct seismic surveying – with powerful bursts of sound from air guns for more than half a 

 
41 See U.S. Army Corps of Eng’rs, General Permit No. 198000291 (eff. Jan. 01, 2022 – Dec. 31, 2026). 
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year – for oil and gas exploration in a massive offshore area that stretched from Virginia to South 
Carolina. North Carolina objected on the basis that the months-long blasting would harm 
recreational and commercial fishing, tourism, research, and endangered species and would be 
inconsistent with the state’s CAMA policies. On appeal by the applicant oil and gas consultant, 
the federal agency overrode the State’s inconsistency determination, and so North Carolina sued 
the agency and the Secretary of Commerce in federal court for violations of the CZMA. 
Ultimately, the consultant withdrew its application to conduct seismic surveying, and the court 
vacated the federal agency’s decision by which it had overruled North Carolina’s objection.42   

 
Thanks in large part to the strength of North Carolina’s CAMA program and its statement 

of policies, which guided the consistency review of the proposed seismic testing by the Division 
of Coastal Management and its ultimate objection, the State was able to assert its interests and 
protect its coast from the long-lasting and damaging seismic testing project. Without the re-
adoption of 07M .0401, .0402, and .0403, and their policies, the State’s ability to object to and 
block inconsistent projects in the future will be compromised. The same policies from these 
sections also apply to other energy projects (or portions of projects) that may be inconsistent 
with the State’s coastal management program, including offshore wind projects, drilling, and 
other such development. Indeed, the state is actively engaged in evaluating current proposals to 
build offshore wind farms off the coast of North Carolina, ensuring that these projects 
sufficiently protect the state’s valuable coastal resources. Among other things, the general energy 
development policy in subsection .0401, which mandates that State decisionmakers “shall assure 
that the development of energy facilities and energy resources shall avoid significant adverse 
impact upon coastal resources or uses, public trust areas, and public access rights,” and the more 
specific policies in subsection .0403, will provide a basis for decisionmakers to evaluate myriad 
types of energy projects with the potential to harm fisheries, tourism, water quality, and other 
North Carolina coastal values.43   

 
Similarly, section 07M .0700 (subsections .0701-.0705) sets out the state’s enforceable 

policies governing mitigation for the unavoidable adverse impacts and loss of natural resources 
caused by coastal development projects and directs that decisionmakers use those policies when 
considering permit applications and consistency determinations. And section 07M .1100 
(subsections .1101-.1102) sets out the state’s policies governing the beneficial use of dredged 
materials from projects to maintain and excavate navigation channels and directs that 
decisionmakers use those policies when considering permit applications and consistency 
determinations. The State’s ability to protect its commercial and recreational fisheries, tourism, 
beaches and other public trust resources, coastal water quality, endangered species, other 
wildlife, and other valuable coastal resources depends on the adoption of these policies.44 

 
42 North Carolina v. Raimondo, 561 F. Supp. 3d 578 (E.D.N.C. 2021). 
43 See, e.g., Mobil Oil Exploration & Producing Southeast, Inc. v. U.S., 530 U.S. 604, 613, 622 (2000) (discussing 
North Carolina’s objection to CZMA consistency certification for offshore drilling project); City of Virginia Beach 
v. Brown, 858 F. Supp. 585, 586–87 (E.D. Va. 1994) (describing North Carolina’s objection to CZMA consistency 
certification for a pipeline related to a hydroelectric project). 
44 See e.g. Village of Bald Head Island v. U.S. Army Corps of Engineers, 833 F. Supp. 2d 524, 527–29 (E.D.N.C. 
2011) (describing North Carolina’s consistency review of a project to dispose of materials dredged from Wilmington 
Harbor Channel and deposited on Brunswick County beaches by the Corps). 
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III. The Rules Review Commission Erred When It Objected to These Rules 

The CRC finds itself in the position of having to re-adopt these rules as temporary rules 
only because the RRC erred in its initial review of the rules as adopted in 2022 and in voting to 
object to the rules and block them from continuing in effect. The RRC based its objection to 
thirty CAMA rules during the periodic review and re-adoption process on three grounds, 
explained in three memoranda written by its staff counsel in February 2023. Each of those three 
grounds were based on egregious errors by the RRC’s counsel and led the commissioners to act 
in violation of the North Carolina Administrative Procedure Act (“APA”), as explained in more 
detail below. 

The APA states that, when an agency presents rules that it has adopted to the RRC, the 
RRC should determine whether each rule meets of these and only these criteria: 

(1) It is within the authority delegated to the agency by the General Assembly.  

(2) It is clear and unambiguous.  

(3) It is reasonably necessary to implement or interpret an enactment of the General 
Assembly, or of Congress, or a regulation of a federal agency. The Commission shall 
consider the cumulative effect of all rules adopted by the agency related to the 
specific purpose for which the rule is proposed.  

(4) It was adopted in accordance with Part 2 of this Article.45  

The APA goes on to state that the RRC “shall not consider questions relating to the quality or 
efficacy of the rule but shall restrict its review to determination of the standards set forth in this 
subsection.”46 The three grounds upon which the RRC’s staff counsel recommended objecting to 
the sixteen rules, while putatively based on the criteria above, were not in fact grounded in these 
exclusive criteria. Rather, they exceeded the scope of the RRC’s authority and reflected the 
attorneys’ striking misunderstanding of the law generally, and of the CAMA and CZMA laws in 
particular. 
 

A. The Term “Significant Adverse Effect” Is Not Ambiguous. 
 

First, RRC staff counsel recommended that the RRC object to several of the rules that 
contained the phrase “significant adverse effect” or a similar phrase, on the grounds that it did 
not meet the criterion that rules be clear and unambiguous. The RRC staff counsel memorandum 
stated that the objection applied to five of the current sixteen proposed temporary rules: 07H 
.0508, .0509 and 07M .0401, .0402, and .0403.47 The RRC staff counsel’s premise was that the 
phrase is too ambiguous for the regulated community to understand and that it will subject 

 
45 N.C. Gen. Stat. § 150B-21.9(a). 
46 Id. 
47 Memorandum from Lawrence R. Duke, Brian Liebman, and William W. Peaslee to All RRC Commissioners 
(February 15, 2023), https://www.oah.nc.gov/significant-adverse-impact-memo/open. 

https://www.oah.nc.gov/significant-adverse-impact-memo/open
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property owners to arbitrary regulation. The objection defied well-settled law and decades of 
implementation of the rules with no confusion of the type described by the memorandum. 

 
The question whether an impact or effect is “significant” necessarily depends on the facts 

of a given situation, including for instance, the nature of the resource or use that will be affected, 
the size and nature of the proposed development or other project, the nature of its impact, special 
protections that may apply to the resource or use, etc. Consequently, the term is not susceptible 
to a precise definition that will fit all situations that arise. However, the CRC did define the terms 
“significant,” “adverse impact,” “adverse impacts,” and “adverse effects” in 15A N.C Admin. 
Code 07H .0208 and .0308, and the RRC approved those definitions at its December 14, 2023, 
meeting. 48 Although doing so was not necessary, proposed temporary rule 07M .0402 has 
similarly corrected any imagined ambiguity by defining the terms “significant,” “adverse 
impact,” “adverse impacts,” and “adverse effects” – for itself and for 07M .0401 and .0403 – by 
using virtually identical language as the definitions that the RRC approved in December.  

 
While proposed temporary rules 07H .0508 and .0509 do not similarly incorporate that 

definition, they do not need to, for several reasons. First, the phrase uses common English terms 
– significant, adverse, impact, and effect – that are easily understood by lay persons. Second, the 
phrase has been included in various places in the CAMA rules and implemented by DCM for 
decades without causing any apparent ambiguity or confusion for the regulators or the regulated 
community.  

 
Third, all three branches of the North Carolina government have proven their ability and 

comfort with applying the terms “significant adverse impact” and “significant adverse effect” in 
a variety of contexts. Since 1980, at least seventeen North Carolina appellate court decisions 
have used those terms in a variety of contexts with no apparent confusion, including four 
Supreme Court cases49 and thirteen Court of Appeals cases.50 The North Carolina General 

 
48 The language of these rules, as approved by the RRC in December 2023, is available in the RRC’s archives at: 
https://www.oah.nc.gov/follow-matter-crc-final-revised-rules/open. And the annotation showing approval is 
available on the RRC’s website at: https://www.oah.nc.gov/approved-permanent-rules-december-2023pdf. 
49 Sound Rivers, Inc. v. N.C. DEQ, 385 N.C. 1, 18 (2023) (Earls, J. dissenting) (describing how environmental 
agency staff made conclusions about how a proposed discharge of pollutants into a river would have “no likely 
significant adverse effects to aquatic life”); Town of Midland v. Wayne, 368 N.C. 55, 59 (2015) (discussing whether 
an easement would have “significant adverse impact” or “effects” on a property owner’s ability to develop his land); 
Beroth Oil Co. v. N.C. Dept. of Transp., 367 N.C. 333, 343 (2014) (describing trial court’s conclusions about 
“significant adverse effects” of actions by NCDOT`); In re Broad & Gales Creek Cmty. Ass’n, 300 N.C. 267, 281–
83 (1980) (discussing whether a dredging project would cause a “significant adverse effect”);  
50 Davis v. Craven Cnty. ABC Bd., 259 N.C. App. 45, 49 (2018) (describing witness testimony regarding “no 
significant adverse effects” from a medication); EnvironmentaLEE v. N.C. Dep’t of Env’t & Nat. Res., 258 N.C. 
App. 590, 592 (2018) (describing allegations regarding “significant and adverse impact” of using coal ash as fill at 
open pit mines); Hagerman v. Union Cnty. Bd. of Adjustment, 258 N.C. App. 564, at *1 (2018) (discussing whether 
operating an animal boarding business would have “significant adverse impact” on residential neighbors); State ex 
rel. Util. Comm'n v. Carolina Water Serv., Inc. of N.C., 225 N.C. App. 120, 124 (2013) (discussing whether an 
action of the utility commission would have a “significant adverse impact” on the rates of utility customers); Stark v. 
N.C. Dep’t of Env’t & Nat. Res., 224 N.C. App. 491, 512 (2012) (discussing whether a mining operation had any 
“significant adverse impact” on groundwater); Parker v. New Hanover Cnty., 173 N.C. App. 644, 658–59 (2005) 
(quoting 15A N.C. Admin. Code 7M .0202 without questioning its use of the term “no significant environmental 
 

https://www.oah.nc.gov/approved-permanent-rules-december-2023pdf
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Assembly has employed the term in the General Statutes in a variety of contexts,51 and several 
executive branch agencies besides the CRC have likewise used the term in their administrative 
regulations.52 Last but not least, the term has been used in the CAMA statute and rules that the 
CRC has implemented for decades without causing confusion for agency staff or the regulated 
community. 

 
In sum, for the RRC to have concluded that the terms “significant adverse impact” and 

“significant adverse effect” are impermissibly ambiguous and to use that supposed ambiguity as 
a basis for objecting to longstanding rules was unjustified. By blocking these five rules on this 
basis, the RRC was acting in excess of its authority and applying mistaken interpretations of the 
law. 
 
 
 
 
 

 
impacts”); Clark Stone Co. v. N.C. Dep’t of Env’t & Nat. Res., 164 N.C. App. 24, 32 (2004) (discussing whether an 
entity’s mining operations would have “significant adverse impact” on the Appalachian Trail); Visual Outdoor 
Advert., Inc. v. Town of Franklinton Bd. of Comm’rs, 159 N.C. App. 469, at *2 (2003) (discussing whether proposed 
billboards would have “significant adverse impact” on neighboring properties); Steg v. Steg, 148 N.C. App. 717, at 
*5 (2002) (discussing whether s medical condition would have a “significant adverse effect” on a person’s future 
earning capacity); Shell Island Homeowners Ass’n, Inc. v. Tomlinson, 134 N.C. App. 217, 219 (1999) (discussing 
whether an installation of erosion control structures would cause “significant adverse impact” on adjacent 
properties); Rusher v. Tomlinson, 119 N.C. App. 458, 468 (1995) (Greene, J., dissenting) (discussing whether 
application of statute regarding “significant adverse effect” of proposed construction project); King .v N.C. Env’t 
Mgmt. Comm’n, 112 N.C. App. 813, 817 (1993) (discussing whether an action would have a “significant adverse 
effect” on wetlands); Orange Cnty. v. N.C. Dep’t of Transp., 46 N.C. App. 350, 364 (1980) (applying statute that 
used the term “significant adverse environmental effects”). 
51 N.C. Gen. Stat. § 74-51(d)(5) (Permits [for mines and quarries] – Application, granting, conditions); N.C. Gen. 
Stat. § 78C-90 (Certificate of registration [as athlete agent]; issuance or denial; renewal)(b); N.C. Gen. Stat. § 113A-
115.1(f)(4) (Limitations on erosion control measures); N.C. Gen. Stat. § 113-229(e) (Permits to dredge or fill in or 
about estuarine waters or State-owned lakes); N.C. Gen. Stat. § 113A-4(2) (Cooperation of agencies; reports; 
availability of information); N.C. Gen. Stat. § 113A-9(4) (Definitions [for Environmental Policy Act]); N.C. Gen. 
Stat. § 143-215.120(a)(2)–(5) (Criteria for permit removal; time frame; permit conditions; other approvals required); 
N.C. Gen. Stat. § 143-355.7(a)(6) (Water supply development; State-local cooperation); N.C. Gen. Stat. § 143B-
437.01(a)(5) (Industrial Development Fund Utility Account); N.C. Gen. Stat. § 159C-7(b)(2a) (Approval of 
industrial projects and pollution control projects by Secretary of Commerce); N.C. Gen. Stat. § 159D-7(b)(2a) 
(Approval of project by Secretary of Commerce); N.C. Gen. Stat. § 159G-38(c) (Environmental assessment and 
public hearing [for water infrastructure]). 
52 1 N.C. Admin. Code 25 .0401(d), (e) (N.C. Environmental Policy Act: Environmental Assessment: Method of 
Compliance); 1 N.C. Admin. Code 25 .0502(3) (N.C. Environmental Policy Act: Environmental Assessment: 
Content); 1 N.C. Admin. Code 25 .0505(3) (N.C. Environmental Policy Act: Environmental Assessment: Content of 
FONSI); 4 N.C. Admin. Code 19L .1012(b) (N.C. Community Development Block Grant Program: Compliance 
Requirements: Clearinghouse Review) ; 15A N.C. Admin. Code 1C .0208(b)(2),(3) (Conformity with NC 
Environmental Policy Act: Incomplete or Unavailable Information); 15A N.C. Admin. Code 1C .0306(1) 
(Conformity with NC Environmental Policy Act: Preparation of Environmental Documents: Activities of a Special 
Nature); 15A N.C. Admin. Code 05H .1309(a)(3),(5) (Oil and Gas Conservation: Permitting: Denial of Application); 
19A N.C. Admin. Code 02F .0103(1)–(3) (NC Department of Transportation’s Minimum Criteria: Exceptions to 
Minimum Criteria). 
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B. The CRC Is Not Prohibited from Stating “Policies” in the CAMA 
Rules. 

 
RRC counsel also recommended that the RRC object to several of the readopted CAMA 

rules on the grounds that they stated “policies” in violation of a supposed ban on policies being 
included in rules. The RRC staff counsel explained in a memorandum that a “policy” does not 
meet the definition of a “rule” set out in the North Carolina Administrative Procedure Act 
(“APA”), insofar as the APA states that the term “rule” “does not include … [n]onbinding 
interpretive statements.”53 The RRC staff counsel’s memorandum applied this objection to six of 
the sixteen proposed temporary rules: 07H.0507, .0508, and .0509 and 07M .0401, .0701, and 
.1101. Yet this objection contradicts the clear words that the legislature enacted into the General 
Statutes, and the objection also ignores the fact that the CAMA rules to which they applied this 
objection state binding, enforceable policies that must be applied as specified within each rule. 

 
In fact, the General Assembly specifically tasked the CRC with developing exactly the 

type of policies and guidelines that the RRC’s attorneys erroneously labeled as objectionable. 
Section 113A-107(a) of the North Carolina General Statutes reads as follows: 

 

N.C. Gen. Stat. § 113A-107. State guidelines for the coastal area 

(a) State guidelines for the coastal area shall consist of statements of objectives, 
policies, and standards to be followed in public and private use of land and water 
areas within the coastal area. Such guidelines shall be consistent with the goals of 
the coastal area management system as set forth in G.S. 113A-102. They shall 
give particular attention to the nature of development which shall be appropriate 
within the various types of areas of environmental concern that may be designated 
by the Commission under Part 3. Land and water areas addressed in the State 
guidelines may include underground areas and resources, and airspace above the 
land and water, as well as the surface of the land and surface waters. Such 
guidelines shall be used in the review of applications for permits issued pursuant 
to this Article and for review of and comment on proposed public, private and 
federal agency activities that are subject to review for consistency with State 
guidelines for the coastal area. Such comments shall be consistent with federal 
laws and regulations. 

(b) The Commission shall be responsible for the preparation, adoption, and 
amendment of the State guidelines. . . . 

(c) The Commission shall mail proposed as well as adopted rules establishing 
guidelines for the coastal area to all cities, counties, and lead regional 
organizations within the area and to all State, private, federal, regional, and local 
agencies the Commission considers to have special expertise on the coastal area. 

 
53 Memorandum from Brian Liebman and William Peaslee to All RRC Commissioners, 1, 3 (February 15, 2023), 
https://www.oah.nc.gov/memo-policy-and-rules/open. 

https://www.oah.nc.gov/memo-policy-and-rules/open
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… 

(f) The Commission shall review its rules establishing guidelines for the coastal 
area at least every five years to determine whether changes in the rules are 
needed. 

(g) … As required by G.S. 150B-21.19(1), each guideline shall cite the law under 
which the rule was adopted. 

As the italicized passages above show, the language of the statute clarifies that the legislature 
intended for the guidelines to be adopted as rules and explicitly directed the CRC to do so. 
Subsection (b) charges the CRC with adopting guidelines, and subsection (a) states that those 
guidelines “shall … consist of statements of … policies,” and goes on to provide that those 
“guidelines shall be consistent with the goals of the coastal area management system as set forth 
in G.S. 113A-102.” Subsections (f) and (g) speak of those policies being established by rules 
adopted by the CRC. Accordingly, the legislature, through the CAMA statutes, specifically 
empowered and directed the CRC to adopt policy statements as rules.  

 
More generally, each of the six proposed temporary rules does satisfy the APA’s 

definition of “rule.” The APA definition of “rule” includes “[a]ny agency regulation, standard, or 
statement of general applicability that implements or interprets an enactment of the General 
Assembly …or that describes the procedure or practice requirements of an agency.” N.C. Gen. 
Stat. § 150B-2(8a). While it is true that the APA excludes “nonbinding interpretive statements ... 
that merely define, interpret, or explain the meaning of a statute or rule,” the proposed temporary 
rules do not fall into that exception. Instead, the CAMA rules at issue each state a binding, 
enforceable standard. Moreover, they do not simply restate or explain a statute. That is, the 
CAMA statute directs the CRC simply to adopt policy statements governing land uses within the 
coastal area of the state to guide DCM staff and local governments as they review CAMA permit 
applications and comment on proposed federal activities for consistency with state priorities and 
regulations,54 but that statute does not specify the content of those policies or even list all the 
topics to be addressed by those policies. The CRC, in adopting the CAMA rules, had to 
determine, considering the broad coastal goals identified by the legislature, which categories of 
land and other natural resources needed to be protected and which uses of that land needed to be 
addressed. The CRC had to decide, for instance, whether to set policies to govern land uses such 
as coastal mining, dredging, offshore energy projects, military training activities, and the use of 
coastal airspace, to name a few. The CRC then had to determine the content of those policies to 
guide agency staff and local governments as they issue permits and make federal action 
consistency determinations within those categories of land and activities. None of these decisions 
amounted to simply restating information included in a statute, and thus these enforceable policy 
standards do not run afoul of the APA as claimed by the RRC’s staff counsel. 

 
Each of the six proposed temporary rules subject to this objection does exactly what the 

legislature tasked the CRC with doing. They exercise the general authority given to the CRC, 
and they state specific enforceable policies governing various types of coastal natural resources 

 
54 N.C. Gen. Stat. § 113A-107(a). 
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and/or regulated activities. They specifically instruct that those policies “be used in the review of 
applications for [CAMA] permits” and/or be used “for review of and comment on proposed 
public, private and federal agency activities that are subject to review for consistency with State 
guidelines for the coastal area.”   

 
For instance, subsections 07M .1101(b) and .1102 establish a policy governing the use 

material dredged from navigation channels; subsection .1101(a) explains that the policy is 
enforceable and mandates that local governments and DCM staff implement the policy when 
issuing CAMA permits, when “implementing the coastal management program,” and when 
“commenting on federal permits and activities” in making consistency determinations.  
Subsections 07M .0401(a) and .0701(a) use identical language to mandate the enforcement of the 
policies contained in subsections 07M .0401(b), .0403, .0701(b), and .0703 to govern, 
respectively, coastal energy projects and mitigation for coastal development. It is not even clear 
how the RRC staff counsel’s objection applies to subsections 07H .0507, .0508, and .0509, as 
those sections do not set out policies per se. Sections 07H .0507 and .0509 do set out 
“management objectives,” but, like the policies in 07M, they are explicit, enforceable, specific, 
and not merely duplicative of the statute. 

 
In sum, by creating enforceable policies and adopting them as rules, the CRC is acting 

exactly as directed by the legislature. By blocking these six rules on the grounds that the CRC 
cannot do so, the RRC was acting in excess of its authority and applying mistaken interpretations 
of the law. 

 
C. The CAMA Rules Are Necessary. 

 
Finally, RRC staff counsel recommended that the RRC object to several of the rules on 

the grounds that each one was not necessary because, in the counsel’s opinion, “the content of 
the rule is entirely, or in substantial part, a repetition of statutory language found in Chapter 
113A of the General Statutes.”55 The RRC staff counsel’s memorandum stated that this 
“necessity” objection applied to two of the current sixteen temporary rules: 07I .0702 and 07J 
.0206. Specifically, the memorandum states that the former (07I .0702) codifies a “common 
maxim of black letter law that an action taken without jurisdiction is void ab initio.”56 Yet, 
because all of the members of the regulated community cannot be assumed to have attended law 
school or be familiar with “common black letter law,” the CRC is doing a service to the 
regulated community. The rule clarifies what will happen if a local government entity attempts to 
exceed its purview of considering applications for minor development permits and notifies the 
members of the regulated community that they can appeal to the CRC for recourse in that event. 
In so doing, the rule does not merely repeat the contents of a statute.  

 
 
 

 
55 Memorandum from Brian Liebman to All RRC Commissioners (February 14, 2023), 
https://www.oah.nc.gov/significant-adverse-impact-memo/open. 
56 Id. at 2. 
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Similarly, the RRC staff counsel memorandum states that one of the sentences of 07J 
.0206 merely did “little more than repeat” information from a statute regarding notice to the 
public of significant modifications to major permit applications.57 Yet that information was 
helpful to anyone interested in knowing how to get information about permit applications that 
could affect them. In a triumph of form over substance, the RRC’s objection caused the CRC to 
remove the repetitious language and insert a simple reference to the statute in its place, forcing 
members of the public to divine what the referenced statute regards, determine whether it might 
be relevant to them, and then go look it up in the General Statutes. Thanks to the RRC, any 
repetition in the rule has been removed, and inconvenience and opacity have been substituted in 
its place. 

 
By blocking these two rules on the grounds that, in part, they repeat information found 

either in a statute or in general principles of common law, the RRC acted in excess of its 
authority and applied mistaken interpretations of the law. 

 
D. The RRC Failed to Identify Specific Reasons for Blocking the 

Remaining Proposed Temporary Rules. 
 

Finally, according to the “in re” lines of the three RRC staff counsel memos, none of 
them applied to the remaining proposed temporary rules (07J .0203, .0204, .0207, .0208, and 
07M .0703 and .0704). And, in any event, for the reasons described above, those objections 
would not be valid grounds for the RRC to block these remaining rules. 

IV. Conclusion 

In conclusion, we enthusiastically support the CRC’s adoption of the sixteen proposed 
temporary CAMA rules. These rules constitute a substantial portion of the cooperative state and 
local CAMA permitting scheme that ensures that coastal development proceeds in a manner 
compatible with the preservation of North Carolina’s unique and invaluable coastal resources, 
and the RRC’s objections to these rules were unjustified. If these rules no longer exist in the 
North Carolina Administrative Code, then unique coastal sites will be left unprotected; both 
DCM and local permitting authorities will be unable to evaluate permit applications in a clear 
and consistent manner; prospective permittees may be forced to seek individual permits from the 
Army Corps of Engineers and will be more vulnerable to third party appeals; and DCM and local 
governments will be deprived of guidelines they use to review the consistency of proposed 
federal activities under the CZMA. For these reasons, as the State and CRC celebrate the 50th 
anniversary of CAMA, we urge the CRC to adopt the proposed temporary rules to help ensure 
that North Carolina continues to implement a robust, protective, and federally compliant coastal 
management program. 

 
 
 
 
 

 
57 Id. at 3. 
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Thank you for considering these comments. 
 
Sincerely, 
 
 
 
Julie Furr Youngman 
Senior Attorney 

 
 
 
 

Elizabeth Rasheed 
      Senior Associate Attorney 
 
cc (via email): 
Mary Lucasse, Counsel to the Coastal Resources Commission  
Braxton Davis, North Carolina Coastal Federation  
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Burgos, Alexander N

From: Avery, Jonathan
Sent: Thursday, April 4, 2024 2:47 PM
To: rrc.comments
Cc: Burgos, Alexander N; Everett, Jennifer
Subject: Speaker Request and Letter for 4/8 RRC Meeting Supporting Adoption of Temporary 

Rule 15A NCAC 07H .0507
Attachments: Letter of Support for Temporary Rule 15A NCAC 07H .0507 from NC Parks (final signed 

2024.04.04).pdf

Good Afternoon, 
 
I am writing to request that Joy Greenwood, Park Superintendent of Jockey’ Ridge State Park be given the opportunity to 
speak on behalf of Jockey’s Ridge State Park during the April 8, 2024 Rules Review Commission Special Meeting to 
consider the above-referenced temporary rule. Superintendent Greenwood will speak in support of the adoption of the 
temporary rule 15A NCAC 07H .0507 and the Jockey’s Ridge Area of Environmental Concern (AEC) established in that 
rule. Superintendent Greenwood would like to join and speak remotely via WebEx. Pursuant to 26 NCAC 05 .0105, I am 
also providing the following required information: 
 
Joy Greenwood 
Jockey’s Ridge State Park Superintendent 
P.O. Box 592 
Nags Head, NC 27959 
252-573-6108 
Joy.greenwood@ncparks.gov 
Fax: None 
 
Also, attached is a letter supporting the adoption of temporary rule 15A NCAC 07H .0507 from Brian Strong, Director of 
the North Carolina Division of Parks and Recreation (NC DPR). NC DPR respectfully requests that RRC consider this letter 
as part of the RRC’s April 8, 2024 Rules Review Commission Special Meeting regarding that rule.  
 
If you need any further information from me, please let me know.  
 
Thanks, 
Jonathan  
 
Jonathan Avery 
Assistant General Counsel 
N.C. Department of Natural and Cultural Resources 
Physical Address: 109 East Jones Street  I   Raleigh, North Carolina 27699 
Mailing Address: 4601 Mail Service Center  I   Raleigh, North Carolina 27699 
P: 919-814-6771  (New phone number) I  jonathan.avery@dncr.nc.gov (New email address) 
  
E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law and may be 
disclosed to third parƟes. 
 
 

 
Email correspondence to and from this address may be subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized 
state official. 
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Burgos, Alexander N

From: Ann Simpson <acsimpson944@gmail.com>
Sent: Thursday, April 4, 2024 2:44 PM
To: rrc.comments
Subject: [External] Support for Area of Environmental Concern Designations

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the Report Message 
button located on your Outlook menu bar on the Home tab. 

 
Dear Members of the Rules Review Commission:  
 
This email is to emphatically support the temporary rules adopted by the Coastal Resources 
Commission including the re-adoption of the Area of Environmental Concern (AEC) status for Jockey’s 
Ridge State Park as well as Run Hill, oceanfront areas, and other coastal areas that have an AEC in 
place.  It is crucial that the Coastal Resources Commission (CRC) maintains its authority to designate an 
AEC for Jockey’s Ridge, other distinctive areas in Nags Head, such as the oceanfront, the soundfront, 
Nags Head Woods, and areas near the fresh pond.  The recent decision by the Rules Review Commission 
to potentially remove the power of the CRC and the rules that govern Jockey’s Ridge State Park, and the 
surrounding areas, are of grave concern.  I do not support removal of any AEC at Jockey’s Ridge State 
Park or removal of any AEC protection in place for the coastal community.  These rules are critical to the 
future of North Carolina's conservation areas and natural features -- elements that attract the majority of 
tourism dollars to our state. 
 
Friends and neighbors locally and across the state are alarmed that  there is even discussion around 
removal of the AEC designation, as outlined in 15A NCAC 07H .0507. There is no reason to remove these 
rules or any protection of our coastal natural resources.  If there is a reason, please send me that 
information for consideration. 
 
Jockey's Ridge is a unique coastal geologic formation and the AEC environmental protections here, as 
well as for the aforementioned areas protected by these rules, are crucial to remain in place to protect 
the fragile Outer Banks of North Carolina.  These protections were put into place very intentionally years 
ago, and, because they are working well, should remain in place to protect this and other natural 
resources. Among other concerns, the rules and protections currently in place are significant to protect 
against unwise and inappropriate development. Once even one grain of sand is compromised, the next is 
only a matter of time.  
 
This correspondence reflects my desire that the AEC stay in place!  I’m against any removal or weakening 
of any AEC protection or rule in place. 
 
Very sincerely, 
Ann C. Simpson 
Chapel Hill, NC 
 
 

 You don't often get email from acsimpson944@gmail.com. Learn why this is important  
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Ann C. Simpson 
acsimpson944@gmail.com 
Mobile: 919.818.0122 













































































































































































































1

Burgos, Alexander N

From: Amy Wood <wood@outerbanks.org>
Sent: Friday, March 29, 2024 11:05 AM
To: rrc.comments
Subject: [External] Dare County Tourism Board/Outer Banks Visitors Bureau Letter of Support
Attachments: NCRRC DCTB Support for AEC Status Jockeys Ridge .pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the Report Message 
button located on your Outlook menu bar on the Home tab. 

 
Hell0- 
Please find attached a letter of support from the Dare County Tourism Board and Outer Banks 
Visitors Bureau regarding the readoption of the AEC for Jockey's Ridge.  
Please do not hesitate to contact me if you have any questions. 
Thank you, 
Amy 
 
Amy Wood 
Admin Specialist, Outer Banks Visitors Bureau 
Clerk, Dare County Tourism Board 
One Visitors Center Circle, Manteo NC 27954 
outerbanks.org 
877-629-4386 
 
E-MAIL CONFIDENTIALITY AND PUBLIC NOTICE:  
The contents of this e-mail message and any files transmitted with it are intended solely for the addressee(s) and may contain confidential and/or legally privileged 
information. If you are not the intended recipient of this message or if this message has been addressed to you in error, please immediately alert the sender by 
reply e-mail and then delete this message and any files included with this email. If you are not the intended recipient, you are notified that any use, dissemination, 
distribution, copying, or storage of this message or any files associated with this email is strictly prohibited. Email correspondence to and from this address 
may be subject to NORTH CAROLINA PUBLIC RECORDS LAW and may be disclosed to third parties by authorized State officials. 

 You don't often get email from wood@outerbanks.org. Learn why this is important  



THE OUTER BANKS VISITORS BUREAU 

One Visitors Center Circle, Manteo, NC 27954 

252.473.2138 I outerbanks.org 

North Carolina Regulatory Rules Commission 

March 29, 2024 

Dear Commissioners: 

The Dare County Tourism Board, on behalf of the Friends of Jockey's Ridge, strongly supports the readoption of 
Area of Environmental Concern (AEC) status for Jockey's Ridge State Park. The recent decision by the Rules 
Review Commission to potentially remove this crucial designation poses a significant threat to the environmental 
integrity and long-term well-being of this unique coastal geologic formation. 

Jockey's Ridge holds immense ecological, scientific, and cultural significance, making it a vital treasure that 
requires thoughtful preservation measures. The AEC designation, as outlined in 15A NCAC 07H .0507, 
acknowledges Jockey's Ridge as a unique coastal geologic formation and places it under environmental 
protection, emphasizing the importance of preventing uncontrolled or incompatible development that could 
jeopardize its irreplaceable features. 

The benefits and protections offered by the AEC designation are indispensable for the preservation of Jockey's 
Ridge. One such advantage is the regulation that ensures sand migrating off the state property is replenished on 
the dune, maintaining its volume and preventing relocation or commercial sale. Furthermore, the AEC 
designation not only safeguards the park from undesirable development but also brings national attention, as 
evidenced by its listing on the National Park Service website. 

During the recent public meeting held by the Coastal Resources Commission, Nags Head Mayor Ben Cahoon 
highlighted the urgency of the situation. An AEC requires a closer examination of proposed activities and 
intervention, providing time to consider the consequences of actions that could impact this environmental 
treasure. The national recognition garnered through the AEC designation further enhances the visibility of 
Jockey's Ridge, attracting over a half million visitors each year from across the country. 

We understand the complexities surrounding the Rules Review Commission's actions and the challenges posed 
by changes in legislative law. However, we firmly believe that the reinstatement of the AEC status is crucial for 
the continued protection of Jockey's Ridge. It is our collective responsibility to preserve this natural landmark for 
future generations and ensure that it remains accessible for scientific, educational, and recreational purposes. 

In conclusion, we urge the North Carolina Coastal Resources Commission to act swiftly and decisively in support 
of the readoption of AEC status for Jockey's Ridge State Park. Your commitment to preserving this unique 
coastal geologic formation is paramount in maintaining the ecological balance and cultural significance that 
Jockey's Ridge holds for the community and visitors alike. 

Thank you for your attention to this matter, and we look forward to the continued protection of Jockey's Ridge 
State Park. 

Sincerely, 

Monica Thibodeau, Chair 
Dare County Tourism Board 

. ·/)j 2t., {xecutive Director
Outer Banks Visitors Bureau 

Duck I Southern Shores I Kitty Hawk I Kill Devil Hills I Nags Head I Roanoke Island I Hatteras Island I Dare Mainland 



1

Burgos, Alexander N

From: kingstondp@aol.com
Sent: Tuesday, April 2, 2024 9:43 AM
To: rrc.comments
Cc: Kevin Lingard; Brenda Chasen; Monica Thibodeau; Sandy Whitman; DONALD 

KINGSTON; Havens, Drew; Ben Cahoon
Subject: [External] Rules Review Commission
Attachments: 24-02 Supporting CRC Temporary Rules Resolution.pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the Report Message 
button located on your Outlook menu bar on the Home tab. 

 
To: The Regulatory Rules Commission 

I understand that the Commission, at a Special Meeting on April 9, 2024, will consider reinstating rules essential to protect 
areas of environmental concern such as Jockey’s Ridge and numerous other fragile areas. The Town Council of the Town 
of Duck, at their meeting on February 21, 2024, adopted the attached Resolution supporting temporary rules and we urge 
the Commission to make the re-adoption of these rules permanent. 

I thank you, on behalf of the citizens of the Town of Duck for your service and attention to continuing to protect our 
treasured natural environment. 

Sincerely, 

  

Don Kingston, Mayor 

Town of Duck 

   

 You don't often get email from kingstondp@aol.com. Learn why this is important  
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